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JANUARY 27, 1952. 
KEATING RESOLUTION 


Resolved, That a special subcommittee of the Committee on the Judiciary is 
hereby constituted, which is authorized and directed to conduct an inquiry, take 
evidence, and make findings and recommendations, legislative or otherwise, with 
reference to the administration of the Department of Justice and the office of the 
Attorney General of the United States relating to and limited to specific allega- 
tions and complaints based upon credible evidence determined by the subcom- 
mittee and not based on mere suspicion and rumor, to the end that the investiga- 
tion shall be nonpolitical and nondiscursive; and be it further 


Resolved, That said subcommittee shall be composed of seven members, selected 
by the chairman; and be it further 

Resolved, That the chairman be authorized to allot to this subcommittee 
from funds under his control such sums as may be necessary to conduct this 
investigation. 
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COMMITTEE ON THE JUDICIARY, SUBCOMMITTEE TO INVESTIGATE THE DEPART- 
MENT OF JUSTICE 


RULES OF PROCEDURE 


1. No major investigation shall be initiated without approval of a majority 
of the subcommittee. Preliminary inquiries may be initiated by the subcom- 
mittee staff with the approval of the chairman of the subcommittee. 

2. The subject of any investigation in connection with which witnesses are 
summoned shall be clearly stated before the commencement of any hearings, 
and the evidence sought to be elicited shall be relevant and germane to the 
subject as so stated 

3. All witnesses at public or executive hearings who testify as to matters of 
fact shall be sworn 

4. Executive hearings shall be held only with the approval of a majority of 
the members of the subcommittee, present and voting. All other hearings shall 
be public 
5. Attendance at executive sessions shall be limited to members of the sub- 
committee and its staff and other persons whose presence is requested or consented 
to by the subcommittee 

6. All testimony taken in executive session shall be kept secret and shall not 
be released or used in public session without the approval of a majority of the 
subcommittee 

7. Any witness summoned at a public session and, unless the subcommittee 
by a majority vote determines otherwise, any’witness before an executive session 
shall have the right to be accompanied by counsel, who shall be permitted to 
advise the witness of his rights while on the witness stand. 

8. Every witness shall have an opportunity, at the conclusion of the examina- 
tion by the subcommittee, to supplement the testimony which he has given, by 
making a brief written or oral statement, which shall be made part of the record; 
but such testimony shall be confined to matters with regard to which he has 
previously been examined. In the event of dispute, a majority of the subcom- 
mittee shall determine the relevancy of the material contained in such written 
or oral statement. 

9. An accurate stenographic record shall be kept of the testimony of each wit- 
ness, whether in public or in executive session. In either case, the record of his 
testimony shall be made available for inspection by the witness or his counsel; 
and, if given in public session, he shall be furnished with a copy thereof at his 
expense if he so requests; and, if given in executive session, he shall be furnished 
upon request with a copy thereof, at his expense, in case his testimony is subse- 
quently used or referred to in a public session. 

10. Any person who is identified by name in a public session before the subcom- 
mittee and who has reasonable ground to believe that testimony or other evidence 
given in such session, or comment made by any member of the subcommittee or 
its counsel, tends to affect his reputation adversely, shall be afforded the following 
privileges: 

(a) To file with the subcommittee a sworn statement, of reasonable length, 
concerning such testimony, evidence, or comment, whici: shall be made a part of 
the record of such hearing. 

b) To appear personally before the subcommittee and testify in his own be- 

alf, unless the subcommittee by a majority vote shall determine otherwise. 

(c) Unless the subcommittee by a majority vote shall determine otherwise, 
to have the subcommittee secure the appearance of witnesses whose testimony 
adversely affected him, and to submit to the subcommittee written questions to 
be propounded by the subcommittee or its counsel to such witnesses. Such 
questions must be proper in form and material and relevant to the matters alleged 
to have adversely affected the person claiming this privilege. The subcom- 
mittee reserves the right to determine the length of such questioning. 

d) To have the subcommittee call a reasonable number of witnesses in his 
behalf, if the subcommittee by a majority vote determines that the ends of justice 
require such action. 

11. Any witness desiring to make a prepared or written statement in executive 
or public sessions shall be required to file a copy of such statement with the 
counsel or chairman of the subcommittee 24 hours in advance of the hearing at 
which the statement is to be presented. 

12. No report shall be made or released to the public without the approval of 
a majority of the full Committee on the Judiciary. 

13. No summary of a subcommittee report or statement of the contents of such 
report shall be released by any member of the subcommittee or its staff prior to 
the issuance of the report of the subcommittee. 
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INVESTIGATION OF THE DEPARTMENT OF JUSTICE 


THURSDAY, FEBRUARY 19, 1953 


Houses or REPRESENTATIVES, 
Speciat SuspcomMMITTeE To INVESTIGATE THE 
DEPARTMENT OF JUSTICE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met pursuant to call at 10 a. m., room 346, 
House Office Building, Hon. Kenneth B. Keating (chairman of the 
subcommittee) presiding. 

Present: Messrs. Keating, Jonas, Hillings, and Rogers. 

Also present: Robert A. Collier, chief counsel. 

Mr. Keatinae. The subcommittee will come to order. 

Permit the Chair to make an opening statement. 

The hearing this morning has been called on short notice to inquire 
into charges that the Criminal Division of the Department of Justice 
and the Police Department of New York City have maintained a 
standing agreement between themselves to the effect that Justice 
Department officers would not intervene in the investigation and en- 
forcement of Federal civil rights legislation in New York City. 

This charge, if substantiated, is one of the ugliest that has ever 
been leveled at high officials in the Federal Government and in our 
Nation’s greatest. city. After conferring with the members of our 
subcommittee, this hearing—which will doubtless be followed by 
others—was ordered at once so that all the facts could be brought to 
light for Congress and for the public at the earliest possible moment, 

If the charges are groundless, they should be quickly and finally 
disposed of; if they prove to be correct, we shall face the responsi- 
bility of exposing a new kind of corruption, more serious than any 
that has gone before. For these charges involve the basic safeguards 
of all our citizens under the Federal Constitution. 

The whole purpose of the civil-rights laws which Congress has 
laced on the Federal statute books is to make certain that the 
‘ederal Government will always stand as a vigorous champion of 
individuals whose constitutional rights are trampled upon, no matter 
where or at whose hands the offense may occur. The Constitution 
itself calls for no less. I am sure I express the indignation of my 
fellow citizens in the great State of New York as well as the senti- 
ments of the Nation at large when I state that it is utterly unthink- 
able that our leading city should be in any slightest degree exempted 
or insulated from the application of these laws. 

Please permit me to say at that point that this subcommittee and 
its chairman will be very careful not to draw any conclusions until 
all of the evidence has been introduced. 


1 




















INVESTIGATION OF THE DEPARTMENT OF JUSTICE 


I welcome here this morning Representative Powell and Repre- 
sentative Javits, and I believe also Representative Dollinger and 
Representative Dorn, who have come to us directly as spokesmen 
for the people of New York City. 

In bringing the matter so promptly to the attention of the Con- 
gress, they have served well not only their constituents but our sub- 
committee, this House, and the entire Nation. The subcommittee 
stands ready to give them the fullest cooperation and support in 
every way, in their efforts to get at the full truth about this matter. 

This is my first appearance as chairman of our subcommittee. | 
had intended to extend these opening remarks with a review of our 
accomplishments under the able chairmanship of Representative Chelf, 
as well as a discussion of the program which we plan to carry out in 
the next 6 months. 

In view of the urgency of the matter we face this morning, however, 
I shall defer these remarks to a subsequent session. 

Mr. Collier, we have here, and I think we should call first, Repre- 
sentative Powell, of New York. Will you step forward, Mr. Powell? 
We are delighted to have you here with us. 

Mr. Collier will lead off with just a couple of questions and then 
we will be glad to hear from you about the evidence that you have. 


STATEMENT OF HON. ADAM C. POWELL, JR., A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF NEW YORK 


Mr. Couturier. For the record, the witness is Congressman Adam 
Clayton Powell, of New York. 

Mr. Powell, we have been advised of information in your possession 
concerning an alleged agreement or deal between the Justice Depart- 
ment and the officials of the New York City Police Department as it 
affects the handling of civil rights cases in New York City. 

Please feel free to tell the chairman any of the facts you know in 
this matter. 

Mr. Powe.u. Thank you. 

In the first place, I want to congratulate you, Mr. Keating, and the 
members of your subcommittee for moving this fast. This is the 
fastest I have ever seen any committee move in the 9 years that I have 
been here. It is very necessary because, as you said in your remarks 
and as the New York Times editorialized yesterday, the truth must 
come out. If it is untrue it must be stated. If it is true then the 
responsible officials, regardless of who they are, must suffer. 

This whole story was broken by the World-Telegram, Roy Howard’s 
newspaper in New York. The feature man is Frederick Woltman. 
He came across this story about a week ago yesterday, and went to see 
the police commissioner of New York City, Mr. Monaghan, who 
proceeded to deny everything that Mr. Woltman asked him. 

Mr. Monaghan, however, immediately tried to get in touch with the 
present Attorney General of the United States, Mr. Herbert Brownell, 
and he did this through a former colleague of his, Deputy Attorney 
General Rogers, a mighty fine man, but who happened to be an assist- 
ant district attorney in New York City years ago when George 
Monaghan was assistant district attorney. 

He came here Monday. He came here to try to renew the agree- 
ment. He denies it. He denies that there was a past agreement. 
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Whether you call it an agreement or a pact or an understanding or 
a memorandum, or whatever you want to call it, something did exist. 
It existed after a conference which was held in July in New York City 
in Foley Square in the office of the United States attorney, Myles 
Lane. 

I want to say here that Mr. Lane had nothing to do with the con- 
ference at all. He merely provided his offices. 

The conference was arranged by the police commissioner of New 
York and his top two men, Rotheng: ast and Fristensky, representing 
the Police Department in New York and by the Assistant Attorney 
General of the United States then in charge of the Criminal Division, 
MeInerney-——— 

Mr. Hiturnes. What was the date of this? 

Mr. Powe tu. The exact date of the conference I do not know. It 
was in July. We have the facts, though, which will come out. 

After that conference, a memorandum dated July 30 was placed in 
the files of the Department of Justice. That memorandum is acces- 
sible to this subcommittee. 

Mr. Keratine. The memorandum, Congressman Powell, will be 
produced this morning and | think, if you will permit me to suggest, 
that we might refer to the memorandum as such rather than to give 
oral evidence of its context. 

Mr. Powetu. The net effect of this conference in New York City 
was to prevent the FBI from interfering in any civil rights cases in 
New York by refusing to allow the members of the Police Department 
of New York to talk to any FBI agents. There should be called 
before this subcommittee, therefore, Mr. Lewis Nichols, who is one 
of the J. Edgar Hoover assistants, who knows this whole case. He 
will be able to show you that the FBI men, working in New York City 
on complaints made by citizens of New York, of violations of civil 
rights, were not allowed to question any of the policemen involved in 
any of the cases at all as a result of this conference which was held 
with the Police Commissioner of New York. 

The FBI, our finest investigation arm, probably the finest in the 
world, was completely cut off from any contact with any of the offices 
involved in civi rights cases. 

New York City is a city of terror for minorities. You will hear 
testimony from other Congressmen who are here. Over $3 million 
in damage suits filed by the citizens of New York are now before the 
courts for police brutality. In the Bronx, in Manhattan, in Brooklyn, 
everywhere, we have met with absolutely no success through the police 
department in getting any justice. 

How did this whole thing begin? This began in the summer of 
1951 when I had conferences with the FBI and with the head of the 
Civil Rights Division of the Department of Justice whose name I 
think was George Triedman. He came from Rhode Island. [I laid 
before them a shocking case of police brutality, the slaying of a Negro 
veteran named John Derrick. They asked me to keep the matter 
quiet and the FBI moved in to New York and investigated this case. 

After 2 months of investigation, Mr. Lewis Nichols called me up 
and said: “For the first time in the history of the New York State, 
we feel we have got a civil rights case and we are going to call the 
case before the Federal grand jury. 
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The case did come before the Federal grand jury for the first 
time. ‘The Herald Tribune reports that the case before the grand 
jury now is the first one. That is incorrect. George Monaghan knew 
nothing about the investigation the FBI made. They boiled over at 
that time and swore it would never happen again. The top brass of 
the police department paraded before the Federal grand jury and the 
case of the killing of John Derrick was whitewashed. 

From then on they started trying to get some kind of an agreement 
to keep the FBI off of the police in New York. 

This is unbelievable, fantastic. It would be ridiculous, if it were 
not so tragic, that here we are fighting for civil rights for Negro people 
in the South but in the very city that I represent there is an agreement 
which keeps Negro people, and white as well—may I add that many 
victims of police brutality in New York have been whites —from appeal 
ing to the FBI to he Ip: them when the police department will not. 

‘Now, the reinvestigation is something else that has not been revealed 
by the press. When the FBI could not question the police of New 
York City—it is unbelievable that they could not question the police, 
and it is fantastic—and they had received the complaint of the 
Jackson brutality which is now before the Federal grand jury in 
New York, they asked the police department, and Mr. Monaghan, if 
he would then give the FBI here in Washington a complete and full 
report on the case of Jackson, the Negro who is now before the Federal 
grand jury as a victim of police brutality. I charge that even here 
again the commissioner of police of New York City was in error, 
dangerous and vicious, in the report that he sent to Mr. Lewis Nichols, 
to Mr. Hoover at the FBI. 

He was supposed to send a ‘‘full report’’ on the case and he delib- 
erately suppressed the most important evidence. In sending the 
report to the FBJ—and they have it and when you ask them to come 
here, ask them to bring this report—he did not mention that Jackson 
had ever been beaten by the police. He did not mention that he had 
been hospitalized. He did not mention that his hospitalization was 
of such a serious nature that Jackson now has two steel plates in his 
skull. This was supposed to be a full report of a violation of civil 
rights and the police commissioner of New York City deliberately 
suppressed the evidence that the FBI wanted that Jackson was beaten. 
They did not even report he had been hospitalized. 

That is a typewritten report transmitted to Mr. Hoover by Police 
Commissioner Monaghan and signed at the bottom of the report by 
Rothengast, the No. 1 in command next to the commissioner of New 
York City. That is a matter of record. I came across this last night. 

Mr. Monaghan—and of course it is a New York City matter— 
should be fired immediately. Every day that he is in office is a dis- 
grace to my town and a disgrace to our country. He has deliberately 
lied from the beginning. He stated there was no conference at the 
beginning. Here it is in the press. He stated there was no under- 
standing, even at the time the Assistant Attorney General was stating 
in the newspaper that there was an understanding. 

I am not a lawyer, but it seems to me that there issomething criminal 
involved in this. It seems to me it is a criminal conspiracy to cir- 
cumvent the laws of the United States Congress. I do not care what 
excuse they give, whether they call it a memorandum or an under- 
standing or whatnot, that conference was held and one fact comes out, 
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the FBI henceforth after that conference, was not allowed to question 
members of the police department of New York. 

Why? Mr. Monaghan said it was bad for their morale. Is it bad 
for the morale of the police of Miami to be questioned in connection 
with the bombings there? Is it bad for the police of Birmingham, Ala., 
to be questioned because of brutality there? Why should New York 
City have a different kind of morale than other cities? Our police 
department’s morale is due to the fact that our officials in the police 
department are corrupt. It is due to the murders along our waterfront 
that have gone without any investigation that has ever brought the 
criminals to light. It is due to the bookmaking and the policy and the 
betting and the prostitution that is rampant in New York City. That 
is why the morale is low. It is low because at the top somebody in 
the top brass of our department is getting paid off. 

Mr. Monaghan said that he did not want the FBI to move in because 
that gave Communists and “Commie’”’ front organizations a chance to 
attack the police department when they heard they were being 
questioned by the FBI. That is not true. Communists and ‘“Com- 
mie” front organizations attack the police department because they 
read in the paper of police brutality. But they do not read in the 
paper of investigations by the FBI. The FBI moves too quietly for 
any publicity to ever get out. 

Another person who should be called is the public relations officer 
of the Department of Justice, Mr. Fred Mullen. He will give you 
some testimony on this, because he knows the facts involved. 

Finally, I would like to say that this subcommittee, beginning 
today in the 83d Congress, can make its most important contribution 
by getting to the bottom of this situation. I know you are interested 
in phases of corruption anywhere that you find them, but there is no 
corruption worse than the corruption of people’s rights and people’s 
civil liberties. This is not a Negro problem. There are Negroes and 
whites victimized daily by police brutality in New York City. It is 
a question of our F BI being supported and not weakened. It is a 
question of the good reputation and the future of our best investiga- 
tion arm, the Federal Bureau of Investigation, being held up. 

There is more that I can do, including witnesses that I can produce 
in time and whose names | dare not.mention in public for fear of 
reprisals against them, who will bring before you stories of police 
brutality in New York City that you would not believe and who have 
not been able to get any justice because the FBI has been blocked off 
from investigating their complaints. 

Mr. Keatina. a ill you, Congressman Powell, give those names to 
our counsel, Mr. Collier? 

Mr. Powe.u. I will. I will give the name of one lawyer in New 
York City who has made a specialty in past years of just handling 
police brutality cases at no fee whatsoever because most of these 
people who are beaten are poor people. This lawyer’s name I will 
give you later. He has about 15 cases of police brutality. He would 
have been here with me today, but he is testifying today before the 
Federal grand jury in New York on behalf of around 15 clients who 
have been victimized. 

I do not know how far the investigation will go in finding out the 
guilt in the Department of Justice, if there is any guilt there. But 
one thing for me as a citizen and as a Congressman and as a minister 
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who has worked for 22 years in New York City, Monaghan, directly 
or indirectly, is guilty of trying to circumvent the FBI in New York 
City, the only court of appeal that the poor victims of police brutality 
have had. That, I think, is my duty to present to you. Whatever 
other facts come along the way, regardless of where the chips may fall, 
I know this subcommittee is going to do a good job because I know 
the chairman and I know the members. 

Mr. Keatine. Thank you. 

Mr. Jonas, do you have any questions? 

Mr. Jonas. Yes. Would you care to elaborate a little more on the 
nature of the crime that this first man was involved in? Was his 
name Derrick? 

Mr. Powetu. Yes. John Derrick had just come back from Korea. 
He was walking down 8th Avenue in his uniform. It is known that 
John Derrick had on him about $3,000, money that he had received 
when mustering out of the Army, money that he had saved and money 
that he had won in the Army coming back. He does not drink. He 
bought a drink for two friends of his and he flashed the roll in paying 
for the drink. The bartender saw the roll and he said: ‘You have got 
a lot of money.” He said, “Yes, I have got about two or three 
thousand dollars.”’ 

About 15 minutes later a squad car pulled up and John Derrick 
was killed with his hands in the air, flanked by two men who were 
with him, killed from the car. One officer kep, the crowd away 
while the other officer frisked him. They got in the car and they 
went away. They left him there. They came back and then found 
a gun on him. 

In the initial frisking, they did not find the gun. Also, when John 
Derrick’s body arrived at the morgue, there was no money on him. 

Mr. Jonas. At the time he was killed, did he have his uniform on? 

Mr. Powe... Yes. 

Mr. Jonas. Was he a soldier? 

Mr. Powz.u. It was his first day out. 

Mr. Jonas. Was he resisting arrest? 

Mr. Power... No, there were witnesses there standing on each 
side of him, who had been with him. All of them had their arms in 
the air. He was shot in between the other two of them. 

Mr. Jonas. How long ago did that occur? 

Mr. Powewt. This occurred in January or February of 1951. 
We tried to get the police department to investigate it and they would 
not do it. They whitewashed it. Then I came down and talked to 
the FBI and the Department of Justice and quietly for 3 months 
they staged an investigation and then moved in. 

Mr. Jonas. It was prior to the date that you mentioned here when 
this memorandum was put into effect? 

Mr. Powsz.u. Oh, yes. The memorandum did not come into 
effect until about 1 year later. It was due to that case that the 
police department boiled over, because it marked the first time in 
the history of the New York State that this civil rights law had been 
invoked by the Department of Justice. It was dene because of the 
excellent undercover work of the FBI. That is when Monaghan 
got mad. 

Mr. Jonas. Just one more question. 

Is George Monaghan the present commissioner of police? 
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Mr. Powguu. That is right. 

Mr. Jonas. In the city of New York? 

Mr. Powguu. That is right. 

Mr. Jonas. What is his business or profession? 

Mr. Powe... I think he is a lawyer. He was assistant district 
attorney at one time. Then he was the leader of the Democratic 
Tammany Hall Club. Then he became an insurgent and supported 
Impellitteri. Impellitteri made him police commissioner. 

Mr. Jonas. When he was assistant district attorney, was that a 
United States assistant district attorney? 

Mr. Powe. No; that was New York. 

Mr. Jonas. He has a license and is authorized to practice in New 
York at the present time? 

Mr. Power.t. I imagine he has. He gave his practice up to be 
police commissioner. 

Mr. Jonas. How old a man is he? 

Mr. Powe.. | have known him for about 15 years. I would say 
he is 55 or 60 at a rough guess. 

Mr. Jonas. And before he became police commissioner did he hold 
any position with the city of New York? 

Mr. Powe... No. 

Mr. Keatine. Mr. Rogers. 

Mr. Roagrrs. No questions. 

Mr. Kearina. Mr. Hillings. 

Mr. Hiuurneas. Mr. Powell, you talked about this agreement. 

Mr. Powriu. Whatever word they want to use. 

Mr. Hixurnes. That is one of the main reasons this subcommittee 
exercised its jurisdiction. 

Is that agreement, so far as you know, still in existence? 

Mr. PowE.t. It is over in the files of the Justice Department. 

Mr. Hiuurn@s. So far as you know, is there still an agreement with 
the Department of Justice as there was previously? 

Mr. Powe.u. Oh, no. I admitted that in my testimony. When 
the case that is before the Federal grand jury in New York now, the 
Jackson police brutality case, was first brought to the attention of the 
FBI, the Jackson family and lawyers appealed to the FBI around 
December or January. The FBI could not investigate it because of 
this agreement. ‘The best they could do was to ask the police com- 
missioner of New York to give them a full report. That is when he 
gave them the report that suppressed evidence. That is the first 
time that the Attorney General of the United States—Attorney 
General McGranery—knew of such an understanding. The date of 
that is January 14. 

Mr. Hiuuines. 1953? 

Mr. Powe... 1953. On that day the Attorney General of the 
United States abrogated the agreement. If there was no agreement, 
if there was no pact, if there was no understanding, what did the 
Attorney General of the United States abrogate, then? 

Now they are trying to say there was no agreement. 

Mr. Hituies. It is your testimony, I take it, on the basis of what 
you have just said, that there is no present agreement so far as your 
knowledge is concerned? 

Mr. Powr.u. No present agreement. That is why we have a 
Federal grand jury meeting in New York now. 
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Mr. Hiuurnes. The Federal grand jury is going into this question 
is that right? 

Mr. Powe... That is right. 

Mr. Hitiines. Do you know, from what general knowledge you 
have, of the scope of the Federal grand jury inquiry? 

Mr. Powett. The Federal grand jury inquiry, according to th 
Times and Tribune—this is the headline in the World -Telegram that 
greeted the police commissioner of New York when he got off th: 


plane after he left Washington where he was trying to get the agree- 
ment renewed. He did not know the newspaper reporters had the 


story. He was here Monday trying to get the agreement renewed 
and here is the headline that hit him. 

Mr. Hruiines. And a grand jury is sitting at the present time? 

Mr. Powe... Yes. 

“FBI civil rights inquiry blocked by Monaghan.” That is th 
headline. 

Mr. Hixurnas. So far as you know, the conversation between th: 
representatives of the New York City Polics Department and the new 
Deputy Attorney General, Mr. Rogers, did not result in any agree- 
ment? 

Mr. Powe... No, indeed. 

Mr. Hiturnes. And it is your testimony that Mr. McInerney, the 
former Assistant Attorney General, was the one who made thx 
agreement on behalf of the Department of Justice? 

Mr. Power tu. He admits it. He says in the paper that he did it 
and he wanted to try it as an experiment to see if it would help th: 
morale of the Police Department of New York. 

Those are his exact words, that he would try it as an experiment 

What I want to know is how can any one man try as an experiment 
the circumvention of the laws of our country? That is what I want 
to know. 

Mr. Keatinc. Do you have a question, Mr. Rogers? 

Mr. Roacers. Mr. Powell, do you know whether or not the United 
States attorney’s office in New York City was apprised of this agree- 
ment? 


Mr. Powe... No. I want to emphatically state that Myles Lane 


knew nothing about the nature of this conference or the agreement. 
All they asked was that the Assistant Attorney General of the United 
States was coming to meet the police commissioner—if he was com- 
ing—and Mr. Lane said they could use his office. 

Mr. Rocers. After the investigation made by the FBI in the 
early part of 1951, do you know whether or not those reports were 
transmitted to the United States attorney to be submitted to a grand 
jury? 

Mr. Powe... Yes; they were. 

Mr. Rogers. Have you any knowledge as to whether they actually 
did present them during that time? 

Mr. Powe ut. I do not know. I know that I was the first witness 
called before this grand jury. I do not know what happened after- 
ward, as the grand jury hearing was closed and I never could get a 
report on just what happened. All I got was that after a week of 
hearing witnesses, including the top brass of the police department, 
there was no indictment. 

Mr. Rocers. The grand jury did not return an indictment? 
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Mr. Powe tu. That is right. 

Mr. Rocers. Do you have avail: uble, a summation of the evidence 
that was presented to the grand jury? 

Mr. Powext. No; I have not, but | know the FBI hasit. The whole 
thing hinged on this gun which was not found on the man when he 
was first frisked. There is just one thing I would like to tip the 
subcommittee off to watch for. 

That is, this memorandum is worded to use the phrase ‘‘metropolitan 
areas,” or “large metropolitan cities.” 

The memorandum does not refer to New York City. 

Mr. Keatina. We are aware of that. 

Mr. Power. But the Attorney General in the press said it meant 
New York. 

Mr. Keatina. That is the question I was about to ask you, whether 
you had any evidence regarding police brutality and failure to enfore: 
Federal civil rights legislation in cities other than New York. 

Mr. Powe.tu. The FBI, either Mr. Hoover or Mr. Nichols, when 
they testify here, will tell you that it was only in New York City that 
the FBI was, in so many words, told, ““dands off the police department 
in New York.” 

No other city. 

Mr. Kwatina. An expression has been used that this agreement or 
understanding was to apply to northern cities generally. 

So far as you know, that is not correct? 

Mr. Powr.u. Only New York City. It says: ‘Large metropolitan 
cities.” 

I forget the exact phrase. It does not say north or south. But it 
was New York City. 

Mr. Keatine. You mentioned in your testimony the fact that some 
of these cases of police brutality had to do with whites and were not 
confined to New York. 

Mr. Powguu. That is right. 

Mr. Keatina. Are some of those cases of which you can advise our 
counsel? 

Mr. Powe.u. Yes, indeed. 

Mr. Keatine. Thank you. 

Are there any further questions? 

Mr. Power... Particularly a brutal one that was on the front pages 
of the Nation. A young boy was a choir singer in an Epis« opal church 
of Long Island. He was really be saten up in Times Square in front of 
thousands of people on New Year’s Eve, a year ago. Then there is 
the question of the babysitter beating. These are all cases in New 
York and are all white people. 

Mr. Couuier. It has come to our attention through the press and 
not through testimony that when this understanding was put into 
effect that there were no subsequent cases arising thereafter by which 
the experiment could be tested. 

Are these 15 or so cases after this agreement or understanding was 
placed into effect? 

Mr. Powsxti. My friend, what that means is that after this mem- 
orandum of July 30 was put into effect, or whatever is the correct 
word, they want to use for it, no one appealed to the FBI. People 
in New York C ‘ity are afraid ‘of the police. As soon as the Federal 
grand jury began to meet this past Monday, immediately the Federal 
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attorney said that fifteen people came to him that day with cases of 
police brutality that he knew nothing about. They had been afraid. 
They did not know where to go with it. It is here in the press. 

Immediately it hit the paper that the United States Government 
was moving in, 15 Jobn Doe citizens came to the Federal attorney. 

Mr. Courier. So these cases did arise after that agreement? 

Mr. Powe... That is right. The only case that did come to the 
FBI during the period of this memorandum is the Jackson brutality 
case and that is how former Attorney General McGranery happened 
to know about them. It had not been used. 

But when that came to the attention of the FBI because the lawyer 
for the Jackson family brought it to them—I forget who it was—the 
FBI for the first time could not move in, could not talk to any police, 
and had to ask the police commissioner to send a report. 

This report suppressed evidence. MceGranery heard about it and 
McGranery abrogated the agreement. 

Mr. Keatine. Thank you, Congressman Powell. 

You have performed a real service by bringing this to the attention 
of the subcommittee. 

Mr. Powe... Even though I am in Labor and Education, I would 
like the privilege of working with you as much as possible in producing 
evidence and witnesses and that sort of thing. 

Mr. Keatine. We will be very happy to have our counsel get in 
touch with you to work out the details. 

Mr. Powsrui. Thank you. 

The CHarrMANn. We have also with us our colleague, Mr. Javits, of 
New York. Mr. Javits, we are happy to have you here and will be 
glad to hear from you regarding these matters. 


STATEMENT OF HON. JACOB K. JAVITS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW YORK 


The CuarrmMan. Will you supply the subcommittee with any infor- 
mation you have. 

Mr. Javirs. Yes. May I join with my colleague, Congressman 
Powell, in paying tribute to the celerity with which the subcommittee 
moved and the feeling shared, I think, by the whole country that this 
augurs well for civil rights and not just protestations. With all 
deference to the previous administration I think we had all kinds of 
pious phrases just before election but very little action. It should be 
emphasized that what took place during this case took place under the 
previous administration and its Attorney General. 

Mr. Chairman, this is a very serious matter because civil rights 
usually have a lot of laws about, but if the laws are not enforced or are 
flouted or evaded, they will avail the public little and as a matetr of 
fact they boomerang because they then become a mockery of justice 
and make people lose respect for all law and I think in our country, 
of all the people that we wish to respect the laws, it is people who are 
the most likely to be brutalized in this fashion. 

I went back to New York last night after this matter was discussed 
on the floor by Mr. Powell and myself, and by the chairman yester- 
day, in order to see if I could get some facts which would help the 
committee, because it is my view that though I am a member and 
the committee would be delighted to hear me, as my own committee 
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is to hear any other member, still we are in a hearing and you want 
facts. As 1 gather the situation and as I can reconstruct it from the 
facts which I have obtained in New York, it went something like this. 
The argument made by the police commissioner, let’s say to his own 
conscience, was that there are 20,000 police and 8,000,000 people he 
has to protect, and that the morale of these 20,000 police is extremely 
important, that you can’t make morale by law. Also that there was 
some feeling which one may or may not agree with but which is im- 
material to this discussion, of the fact that the FBI could reveal what 
police officers did by direct’ questioning, which would affect their 
morale. 

I cannot see it and I do not think it is justified. But there was such 
an idea and perhaps it was entertained in good conscience. 

Apparently the practice was this, and this is the fact which I ascer- 
tained which I think may be of use to the subcommittee. The prac- 
tice was that where there was claim of police brutality, the matter 
was allegedly referred to the appropriate district attorney of a county 
in which the brutality occurred. 

New York is composed of five counties. In New York County we 
have as district attorney, Mr. Frank Hogan, who I think is known by 
some of the members of this subcommittee. 

In Brooklyn we have Miles McDonald. As a matter of fact, one 
of our colleagues is district attorney of Queens County, Mr. Quinn, a 
former Member of the House. 

The grand jury was then invited to hear the situation. If the grand 
jury failed to indict or, in effect, exonerated the accused police officers, 
then it is claimed that the officers were made available to any Federal 
grand jury which wished to look into the situation without the inter- 
vening step of an FBI investigation and that the alleged offenders 
were instructed or requested or induced, whatever word you wish to 
use, to waive immunity in their testimony before the Federal grand 
jury. 

This, as I understand it, was the way this idea was supposed to 
work. By omitting the step of the FBI, it was supposed, as one of 
the newspapers reports very properly, to avoid the attrition which 
would come between 2 law-enforcement agencies which worked with 
each otber 29 days a month and on the last day one has occasion to 
look into what the other has done, to wit, any case of pclice brutality. 

That seems to be the situation, and though this was not incorpo- 
rated in a signed, sealed, and delivered contract, it apparently was 
pretty clearly understood and as my colleague, Congressman Powell, 
has pointed out, even memorialized in a memorandum. For all prac- 
tical purposes, this was the arrangement. The legal implications as 
to whether it represented a violation of any Federal statute because 
it Was an agreement to circumvent the law or anything like that will 
come if they are in point at a proper time. The important thing that 
I think we want to decide now is that this obviously was the case. 

I think the man who probably knows most about it and whom I 
do not think my colleague mentioned, though I was on the phone 
the moment he spoke and he will correct me if I am incorrect, is 
probably the New York chief of the FBI, an official named Leland 
Boardman. I do not know whether Mr. Powell mentioned him. 

Mr. Powe tt. I did not mention his name. 
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Mr. Javits. I do not mention it for any reason except that there 
was the key official and his people would be questioning police officers 
normally if there was any violation of the civil-rights law. So | 
think that consistent with the needs of the FBI and the security of 
that service and of the United States, the subcommittee should 
consider the possibility of hearing Mr. Boardman. 

I believe also that at an appropriate stage of the proceedings it 
would be proper to invite the police commissioner himself to testify 
before the subcommittee and tell his story. I rather feel that no 
American will refuse any such invitation. I think the chairman 
informed me yesterday that the subcommittee has or will soon have 
subpena powers so there would be no question of refusing any such 
invitation, although let me say I am confident that the police com- 
missioner will appear if invited to appear by the subcommittee. 

Those are the facts, as I have been able to ascertain them. [ 
would like, if I may, Mr. Chairman, to outline now what I have in 
mind in two ways. One, some basic questions of principle we have 
here, and two, to suggest some questions to the subcommittee which 
would be appropriate lines of inquiry of the people whom it will 
undoubtedly call, those that my colleague, Mr. Powell, has named, 
such names as I have added, and those undoubtedly which the sub- 
committee’s own staff will turn up. 

I might say, Mr. Chairman, before I start that, that this question 
is a very serious one. It has gotten into the courts on quite a few 
occasions. I would like to submit as part of my testimony a state- 
ment made by Councilman Earl Brown of New York, who was a 
very public spirited citizen and is also acting very vigorously in this 
situation, who published some facts this morning as to the various 
awards made in the courts against the city of New York after trial 
by jury for injuries and police brutality cases currently, within the 
approximate past, 1951 and 1952. I think this indicates that we are 
not dealing with any superficial manifestation of city life. This is 
a very real and urgent issue. 

(The article from the New York Times, February 19, 1953, 
referred to follows:) 


Hautitey Urees Crry Sirr “Dea” on FBI; Mayor DISAGREES 


CONGRESS STARTS INQUIRY TODAY ON WHETHER POLICE HERE WERE SHIELDED IN 
BRUTALITY CASES; COUNCIL QUEST PROPOSED; IMPELLITTERI HOLDS GRAND JURY 
ACTION ENOUGH-—CITES SECRET PACT DENIAL BY MONAGHAN 


(By Charles Grutzner) 


Rudolph Halley, city council president, called yesterday for a public inquiry 
to learn whether Police Commissioner George P. Monaghan did or did not enter 
into a secret agreement with the Department of Justice regarding investigations 
of alleged police brutality in this city by the Federal Bureau of Investigation. 
Mayor Impellitteri promptly said he felt no city inquiry was necessary at this time. 

A congressional inquiry into the same matter will begin today in Washington 
Representative Kenneth B. Keating, Republican, of upstate New York, announced 
that the House Judiciary subcommittee he heads would start open hearings today 
and expected to call Commissioner Monaghan as a witness next week. 

Demands were made yesterday by several local and national officeholders for 
a full public airing of the controversy over whether the New York police had 
received favored treatment over those in other cities in cases where the Depart- 
ment of Justice investigated complaints of civil-rights violations based on polic« 
mistreatment of suspects or other persons. 
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COUNCIL INQUIRY TO BE ASKED 


Councilman Earl Brown said he would offer a resolution at Tuesday’s meeting 
f the city council for the appointment by that body of a five-man committee to 
conduct an inquiry, which also would look into the policies and practices of the 
police department in handling complaints of citizens about police brutality. 
Che committee would be directed also to find out the cost to the city in damages 
awarded by the courts to victims of police beatings. 

Commissioner Monaghan has denied there ever was an agreement with the 
Department of Justice concerning civil-rights investigations in this city, despite 
reiteration by James McInerney, Special Assistant to the Attorney General, 
that there had been such an agreement. 

Borough President of Manhattan Robert F. Wagner, Jr., called for a full report 
on the situation to the board of estimate. He declared that unless it were shown 
that civil-rights statutes were enforced equally in all parts of this country, “Radio 
Moscow will blare forth that we have legalized lynching right here in New York 
City.” 

Representatives Adam Clayton Powell, Jr., Democrat, and Jacob K. Javits, 
Republican, both from Manhattan, demanded a congressional investigation in 
speeches in the House yesterday. They and Re spresentative Francis k. Dorn, 
Re publican, of Brooklyn, will testify at todey’s public hearing of the Keating 
subcommittee. 

Mr. Halley, in a statement issued at city hall, said a secret agreement on civil- 
rights investigations, if there was one, was “‘vicious.”’ 

“Under the circumstances,” the council president said, ‘‘we cannot let the 
matter drop. I believe that both Commissioner Monaghan and Mr. McInerney 
should welcome the opportunity to seek vindication of their side of the case, 
This should be done at an open hearing where the witnesses are under oath 

‘‘At the very least, every citizen of New York should know whether the FBI 
made an exception here in police cases involving alleged violations of civil rights. 
On the other hand, we must strongly avoid criticizing a whole de partment, and 
we must wait until the facts are brought out and any responsibility is placed 
where it belongs.” 

MAYOR GIVES HIS VIEWS 


Mayor Impellitteri, asked for comment on Mr. Halley’s proposal, said he 
thought a Federal grand jury that is investigating a specific case of alleged police 
brutality here ‘would have broader powers to conduct an orderly, dignified, and 
comprehensive investigation.”’ 

Twice during his press conference the major indicated his opposition to a 
public hearing here. The grand jury’s deliberations are secret. Asked how it 
could be determined whether Commissioner Monaghan or Mr. McInerney was 
telling the truth, Mayor Impellitteri said: 

“‘T’ve read in the papers, There’s a Federal grand jury proceeding pending. 
It has broad powers of investigation, and I would assume that the grand jury 
would have full power to inquire into the whole situation.” 

United States Attorney Myles J. Lane said the Federal grand jury, which 
heard witnesses for the third successive day here, was investigating only one 
case, that of two Negroes who were said to have been beaten in the West 54th 
Street station last August while handcuffed together. 

““We’re interested in finding out whether or not a crime has been committed 
as charged.”” Mr. Lane said. “At the present time, I can’t see how either Mr. 
Monaghan or Mr. McInerney can shed any light on this issue.” 

Mayor Impellitteri released copies of a letter he had sent to the National 
Association for the Advancement of Colored People, which had asked him to 
demand Commissioner Monaghan’s resignation on the basis of the alleged 
secret pact. The mayor wrote to the organization that he had been ‘‘informed 
that the police commissioner has stated unequivocally that no such arrangement 
ever existed.”’ 

The mayor said he had been so ‘‘informed’’ by Commissioner Monaghan over 
the telephone on Tuesday. Asked what he thought of the conflicting statements 
by Commissioner Monaghan and Mr. McInerney, the mayor replied: 

“T’m merely pointing out what the commissioner of police has reported to me.” 

The mayor was asked whether he would ask Mr. Monaghan to resign if it 
developed there had been such an agreement or understanding between the 
police and the Department of Justice. He said: 

“That question is improper and premature at the present time.” 
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MAYOR’S REPLY TO CIVIC GROUP 


The mayor said, in his letter to the NAACP, that he was “absolutely against 
any possible ‘agreement’ between the police department and the Department of 
Justice that the FBI refrain from questioning policemen in cases involving civil 
rights.’ 

“T am sure you will recognize,” the letter continued, “that my position has long 
been clear that I will not tolerate interference with civil rights on the part of any 
city department or agency.” 

On Monday, when Commissioner Monaghan and Chief Inspector Conrad H. 
Rothengast were in Washington conferring with Justice Department officials, 
Mayor Fmpellitteri said he did not know they had gone to the Capital. The 
conference purportedly concerned the secret agreement, which former Attorney 
General James P. McGranery abrogated when he learned about it last month. 

Mr. Lane said 2 or 3 witnesses appeared yesterday before the Federal grand 
jury investigating the alleged beating of Jacob Jackson and Samuel Crawford. 

e denied that any new complaints had been received by his office. It was 
learned, despite this denial, that more than 15 such complaints had been received 
by Mr. Lane’s office on Tuesday and several additional ones were made yesterday, 
all of which were referred to the FBI for investigation. 

Leland V. Boardman, head of the New York office of the FBI, said that ‘‘some 
complaints’’ had been received this week at his office. He would not say whether 
they had been referred by the United States attorney’s office. 

The NAACP said it was reexamining 75 to a hundred complaints of civil- 
rights violations received in the last 30 months. Edward R. Jacko, head of the 
association’s legal redress bureau here, said 25 “‘substantiated’’ cases had been 
taken to the police or the courts in that time, but in only 2 cases were the police- 
men involved suspended from duty. 

A meeting will be held at 11 a. m. today at the NAACP national office, 20 West 
40th Street, by white and Negro representatives of 25 civic, religious, and other 
groups to discuss the problem. The Reverend Donald Harrington, minister of 
the Community Church and chairman of the coordinating committee on police 
practices, said he was “shocked by the immoral practices revealed concerning the 
denial of fundamental rights to American citizens by the inhuman action and con- 
duct allegedly committed by police officials and allegedly condoned by our highest 
police officials as revealed in the public press.’"” He proposed establishment of a 
permanent citywide committee to investigate allegations of misconduct by police- 
men in their relations with the public. 

Councilman Brown, who declared it was difficult for the police department to 
conduct a disinterested investigation of charges of civil-rights violations by mem- 
bers of the force, said: 

“Although the police department cleared Patrolman Donald Mullen for fatally 
shooting Herman Newton, a Negro, on Memorial Day, 1949, his widow was 
awarded $50,281 damages by a jury in supreme court. On February 16, 1951, 
John Harvey Brown, also a Negro, was awarded $60,000 damages by a jury for 
injuries suffered at the hands of Officers John Tyson and Jerry Hogan, He will be 
a paralytic for the rest of his life. In March 1951, James Harris, a Negro, was 
awarded $58,500 by a jury in the same court for the same reason.” 

The corporation counsel’s office released figures showing that 10 legal actions 
brought against the city by persons complaining of injuries from police beatings 
were disposed of in court in the 1951-52 fiscal year. Five resulted in verdicts for 
the city, four in verdicts against the city, and one in a settlement. The city paid 
damages totaling $200,000 in those cases. 

The War Resisters League, a pacifist group, asserted in letters to Mayor 
Impellitteri and Attorney General Herbert Brownell, Jr., that Richard Kern, a 
member who was arrested last September 30 for distributing leaflets, had been 
beaten by the police “‘in exactly the same manner as Jacob Jackson.” 


Mr. Javits. First, Mr. Chairman, I think the enforcement of civil 
rights is the responsibility of all Government agencies, including the 
New York Police Department. If there is anything that gives a 
field day for Communists and subversives more’ than charges of 
“police brutality” which are not adequately investigated and 
ventilated and disclosed to the public, I do not know what it is. I[ 
do not know of anything that sways people who live in congested 
city areas who do not have wide sources of information more in the 
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direction of a Communist line than a claim, if it is colorable at all, of 
“police brutuality” This is truly an incendiary catchword. 

Hence, this inquiry is vital not only in terms of the Federal establish- 
ment but in terms of the whole problem of subversion and com- 
munism. 

Second, civil-rights laws can be nullified by police action. By 
putting men in fear of invoking the law themselves, enforcement 
agencies can effectively make the law mean nothing, even if we have 
the most elaborate law on the statute books. The civil-rights law we 
have is far from adequate, but it is something and certainly we 
should move heaven and earth to see that it is fully implemented and 
not flouted in the fashion which is indicated in this situation. 

Third, that the morale of the police is vital, of course, in effective 
law enforcement, that the enemies of society are not to be protected 
because they are members of a minority group or because they have 
some minority origin, that should not be used as a cloak to keep them 
from proper police action. 

Mr. Hiturnes. May I interrupt at that point, Mr. Javits? I 
think you should be commended for that statement. An investiga- 
tion of this kind, it seems to me, makes it very important that we 
keep in mind that we do not want to allow evidence of some police 
brutality to indicate that in every instance there is brutality, or that 
that should be used by some individuals as a means of breaking down 
law and order. I know that in some instances in the past where 
questions of police brutality have come up, Communists and some 
other individuals have tried to destroy confidence and morale in the 
law-enforcement agencies because of examples of police brutality. 
That is one of the reasons why it is so important that we get to the 
bottom of police brutality. I hope that point can be kept in mind 
by all of us throughout an inquiry of this kind. 

Mr. Javits. Mr. Hillings, let me assure you of one thing. I am 
Jewish, and a member of a minority group in that sense. Mr. 
Powell is a Negro and a member of a minority group in that sense. 
I can assure you, and I believe that he can assure you, that there are 
no people more inclined to be sophisticated about charges of this 
character, than the members of these groups themselves. 

They are the last to be aroused. I can assure you also that in this 
situation this is no idle matter and Harlem is aroused. Many other 
areas of the city are aroused in this situation. Congressman Powell, 
in speaking of the Derrick case, reminded me that I myself appeared 
at a great mass meeting with respect to the Derrick case in Harlem 
when the issue was at its height. Really, it would not have taken 
much to have inflamed that whole community. 

Yet these people are very critical about this kind of charge. It 
takes charge on charge on charge, instance on instance on instance, 
to bear into the consciousness of the community. They are very 
conscious of the fact that any rascal can say, ‘‘Well, they persecuted 
me because I am a Jew’—“or a Negro.”” The members of those 
minority groups know that they are no better than anyone else. 
That is something to be kept in mind by us as well as by the members 
of the subcommittee, and I am frank enough to say it. 

Fourth, Mr. Chairman, what is the answer in this situation? This 
brings me directly to the subcommittee’s work. None of us are 
omniscient. The only thing we can do is make the application of all 
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the laws on an even basis, case by case, with each agency having an 
assigned part, doing its part. The real danger in this thing is that 
men, no matter out of what motives, whether it is the police com- 
missioner of New York, anybody in the Department of Justice or 
any other official—the motives may have been of the best and | 
rather suspect in this case that they thought they were doing what 
was best for the situation of law and order in New York. 

But whatever the motives, any time that men set aside the proced- 
ures of the law, they lay themselves open to the most dangerous kind 
or moral corruption. As the chairman said, this is corruption beyond 
corruption, when men who are in great authority set aside the opera- 
tion of laws which are made and designed to guarantee the very things 
which they themselves think they are trying to prevent in terms of law 
enforcement. So I think this is a very serious inquiry. I emphasize 
that, because it would be so easy to say, “‘Why is the Judiciary Com- 
mittee troubling about cases of New York police brutality? Isn’t 
that a case for the district attorney of New York and if the people do 
not like the district attorney let them fire him.” 

[t goes deeper than that. It may dictate a change in legislative or 
moral outlook. You are not dealing with crooks on the docks and 
other places. You are dealing with a deeper thing than that, the 
actual moral outlook of the public officials themselves. I think this 
is very important in terms of this subeommittee’s work. 

Now, Mr. Chairman, here are the questions which suggest them- 
selves to me based upon my inquiries in the facts and these principles 
which I have just outlined as to what I think controls the situation. 

First, no matter whether this agreement or this compact or whatever 
it is has been vitiated, no matter what anybody says about it, the ulti- 
mate facts are what I think this subcommittee wants to find out. 

A question [ think this subcommittee has to answer is, in effect, are 
New York City policemen exempt from questioning by the FB 1 in 
civil rights cases involving charges of excessive police action violative 
of civil rights or indeed any other kind of case in which the United 
States would have jurisdiction. 

Second, was there any such agreement as the one which we are re- 
ferring to, made either in 1952 or at any other time, and this involves 
this deep moral question which the chairman and Mr. Powell alluded 
to and which I think is a very serious matter for this subcommittee 
and every public official. Is it in effect? The testimony is that it 
has been tossed out the window as of about 6 days before the last ad- 
ministration went out. That must be ascertained as an ultimate fact. 
And now, this is a very serious question. Does the New York Police 
Department in effect investigate itself in charges of excessive police 
action violative of civil rights? That leads directly to the next ques- 
tion. What is the place of the county district attorneys in such cases? 
Are these whitewashes or are they really investigations and is there 
effective action in the offices of the district attorneys and before the 
grand juries in these respective areas? 

What is the place of the FBI in this whole situation and what is 
the place of the Federal grand jury. I rather believe, Mr. Chairman, 
that you may get to the point in this inquiry where you will be recom- 
mending some changes in law or certainly some changes in procedure 
and most assuredly a ventilation which will very materially raise, in 
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this case, the public and moral climate for public officials; this is 
getting really to bedrock. Thank you, Mr. Chairman. 

The Cuarrman. Mr. Rogers. 

Mr. Rocers. No questions. 

The CuarrMaNn. Mr. Jonas. 

Mr. Jonas. I would like to ask a question, Mr. Chairman. 

Do you understand that this agreement which Congressman 
Powell has referred to from time to time and which is said to be in 
the custody of the Attorney General’s office at the present time 
referred exclusively to cases of police brutality? 

The CuarrMan. May I interrupt to say that right after his testi- 
mony we will put that memorandum into evidence. We have it here. 

Mr. Jonas. That would clear this situation up. 

Mr. Javits. Just by one brief word, you should not only have the 

agreement but you should have the law and the text of the law, of 

course, your counsel can read to the subcommittee. It allows the 
Federal establishment to look into end investigate expressly these 
cases. You are dealing now with a specific grant of Federal power 
which reaches out to an instrument of a municipality or a State. 

Mr. Jonas. I am aware of that. But don’t you think it is per- 
fectly natural procedure for someone in authority in the Justice 
Department to sit down and someone in authority in the district 
attorney’s office or the police department of the city of New York 
to sit down and discuss the question of avoiding duplication in ac- 
tivities relative to what is done in the police department and what 
is done in the FBI about investigating various crimes or alleged 
crimes or carrying on investigations of that sort? That is the reason 
I asked you whether this is confined to police brutality. 

Mr. Javits. It is confined to cases in which the law charges the 
Federal establishment with oversight over the police departments 
and it does in effect in these civil rights cases. In this case it was 
not just a matter of sitting down and seeing how duplication could 
be avoided. If this state of facts which I have described is found by 
the subcommittee on its complete inquiry to be so, then it amounted 
to setting aside safeguards of the law made for people to be protected 
in their civil rights because of the agreement between two law- 
enforcement agencies. This, I think, goes far beyond the kind of 
corruption that we have been thinking about in these various investi- 
gations. It goes to the very moral basis of all our society. If people 
cannot have confidence that the law is going to be enforced by the 
law enforcement agencies, that they are goimg to set it aside, you 
have no society. 

Mr. Jonas. I agree with you. 

Mr. Javits. It is not duplication. It is the fundamental question 
as to whether the law shall be carried out by the agencies charged 
with carrying it out. 

Mr. Jonas. Maybe you can shed some light on this question, 
Congressman, if you want to do so, having given some thought to 
this particular subject. What could be the possible motive of a 
member of the United States Attorney General’s office and the head 
of the police department of the State of New York to enter into a 
conference or a secret agreement whereby, without exposing their 
agreement to the public, they agree to single out certain violations 
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of the law in large metropolitan areas? What would be the motive 
of those people to enter into that kind of an agreement? What 
could they gain by it? 

Mr. Javits. Tragic to say, it could be nothing but human blindness. 
These people will be here and you will hear them. They might easily 
have thought they were serving the best interests of their particular 
oaths, the “police commissioner on the one hand thinking that he was 
seeing to the morale of his department and whoever did the job down 
here—you cannot pick out a person because we do not know yet 
thinking he was helping the morale of the New ky ork City police who 
were on the firing line, the front line troops in law enforcement in 
New York and completely blind to the fact that here were men sub- 
stituting themselves for law, which in our society is a fundamental] 
fault. Possibly they were completely blind to that, thinking they 
were acting in the best interests of the community and as a matter of 
fact acting in the worst interests of the community, substituting a 
government of men for a government by law. 

Mr. Jonas. If this agreement was entered into and was as we have 
assumed it to be, and it will be corroborated later by the document 
itself, would you have any opinion as to whether the motives for en- 
tering into such an agreement would be ascribed to the fact that the 
police commissioner and someone connected with the office of the 
Department of Justice were thereby giving indirect evidence that we 
were discriminating against the minority groups that you spoke of? 

Mr. Javits. I do not think it is as bald as that, Judge Jonas, but 
I do believe that when you set aside—and this is in practical effect 
what happened—a vital link in the chain of security for civil rights, 
then you are prejudicing and you are discriminating and you are doing 
grave injustice to minority groups for whom the civil rights guarantees 
are enforced. Again I say the fact that these people might have felt, 
and easily could have felt as we see the situation, that they were acting 
out of the best motives in the world still does not change the grave 
moral defect or blindness that they were substituting themselves for 
the law, which in our society is unthinkable. 

Mr. Jonas. Your point is that regardless of what motives they had 
and no matter how honorable and good they were, this is a violation 
not only of the laws of the land but is a violation of the moral and 
spiritual approach to all groups and races and people. 

Mr. Javits. That is exactly it. 

The CuarrmMan. And if this agreement was entered into, that it 
amounts in effect to a repealer or a nullification of an act of Congress 
by two or more men sitting down and agreeing, ‘“‘We will not enforce 
these laws 

Mr. Javits. Exactly, Mr. Chairman, substitution of themselves for 
the law. 

Mr. Hruures. I have no questions. 

The Cuarrman. Thank you, Mr. Javits. 

I believe Congressman Dollinger would desire to be heard at this 
time. 
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STATEMENT OF HON. ISIDORE DOLLINGER, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW YORK 


The CuarrMaNn. For the record, this is Congressman Isidore 
Dollinger. Do you have anything to add? 

Mr. Doutincer. Yes. Mr. Chairman and members of the sub- 
committee, I am of necessity going to be brief this morning because 
the hour is a little late and I think we all have to go back on the 
floor. I should like to take this opportunity to commend the sub- 
committee for its expedient effort to call this hearing. 

I know that this was not called by the subcommittee for any political 
motives because the charges were only made on the floor yesterday 
by Congressman Powell and the subcommittee acted ve ry speedily. 

I should like to make one observ ation. I donot think Congressman 
Javits meant to infer that the previous administration might have 
been responsible. I hope he did not. But if perchance that was his 
motive, I should like to point out for the record that no party has a 
monopoly on honesty or dishonesty or bad efforts or good efforts. 
The record should show, though, that James M. McInerney, the former 
head of the Criminal Division, who it is alleged, was responsible for 
this alleged agreement, has been retained by the present Attorney 
General as an assistant. 

The Cuarrman. I do not want the record to be in error. I under- 
stand that the resignation of Mr. McInerney was accepted by the 
present Attorney General about 2 weeks ago. 

Our counsel has the record on Mr. Mclnerny, if be will state it. 

Mr. Couutrr. I confirmed yesterday through Mr. William Rogers, 
the Deputy Attorney General, that Mr. McInerney’s resignation was 
accepted. 

However, the move was rather sudden and he was placed on a per 
diem basis for a few days in order to find another position. 

Mr. Doxtincer. Mr. Chairman and Mr. Graham, the only reason 
I made the point is that he was referred to in the New York Daily 
News yesterday as Special Assistant to the Attorney General. 

The Cuarrman. I think the newspaper account is inerror. He was 
the Assistant Attorney General in charge of the Lands Division and 
his resignation was accepted. 

Mr. Do.tincer. I can also point out that Mr. Monaghan, the 
police commissioner, was originally an appointee of Governor Dewey 
who as the district attorney of New York C ounty appointed exe 
one of his assistants. I do not mean to indicate this is the respon- 
sibility of one administration or the other. I did not raise that point. 
I only wanted the record to show that if Congressman Javits raised it 
for that reason he should not have, in my opinion. 

I believe the subcommittee will treat this strictly as an important 
issue Which transcends all party lines. I think this is a blot on the 
good name of the city of New York or any other city, whether it be 
in the North or the South. I think any act by the police or any act 
by the Government where an agreement is entered into for any reason 
to circumvent law, to prevent one agency from prosecuting the law, 
is illegal and that a person who enters into such an agreement, if it is 
found to be true, should be removed from office. 
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The question was raised by Congressman Javits why there was such 
an agreement and frankly, I did not know the answer. Yesterday’s 
New York Times editorial states — 

But our police department has long had a habit of the closed door, the tight lip, 
as if it were a military establishment. There is no safeguard for the public whe: 
the police department acts as defender and judge of its own men. 

My purpose in being here this morning is because for many years 
my constituents have come to me with problems of police atrocities 
I had one case of a Puerto Rican who was killed by a policeman. The 
testimony of the police officer was that he was shot and killed in self- 
defense. The information I got was that this Puerto Rican was shot 
in the back. Of course, I could not see how self-defense could ente: 
into that picture. We had another situation of a Negro who was 
killed by a police officer and the testimony that I obtained was to the 
effect that the Negro was awakened in his apartment and was killed 
by a police officer. That was another self-defense case on the part of 
the policeman. ‘Those things have been multiplied by the dozens. 

We have heard them a great many times. We have always run 
into a stone wall. We have always gotten the answer of self-defense 
and we have had no way of checking because if a grand jury in Bronx 
County or any other county took it up for consideration, they had 
the testimony of the policeman. Others who might have been in- 
volved would not testify because they were fearful. Those who did 
testify, for one reason or other, found their testimony was not be- 
lieved. There was a pattern. I heard Congressman Powell’s state- 
ment on the floor yesterday and I read of it in the papers for the 
first time yesterday. It came as a shock and revelation to me because 
it was the first time I realized that it could not have happened in 
New York or any other place except by an agreement between the 
agencies. I want to compliment the subcommittee and I know the 
subcommittee will act on this fairly and expeditiously because | 
think we in New York and throughout the rest of the country are 
entitled to prompt consideration. 

We must find out whether our agencies of the Government, State, 
city, municipal, or’Federal, are working honestly and promptly. 

The basic problem in this country is civil rights. Every person 
should have his rights under the law, no matter whether he be a 
Puerto Rican, a Jew, ora Negro. Minorities today may be majurities 
tomorrow. This is not a question of one race. It is a question of 
Americanism. I think we will do best to protect our rights in this 
country and to show to the rest of the world that not only do we 
speak of democracy and civil rights but we practice it. I know the 
subcommittee is going to do a wonderful job. I want to jom with 
Congressmen Powell and Javits who gave excellent presentations 
this morning and I want to join with them in asking the subcommittee 
to do a speedy job. 

Thank you very much. 

The Cuarrman. Mr. Jonas, do you have any questions? 

Mr. Jonas. The Congressman and I had better vet acquainted. 
He assumed I came from Pennsylvania. I am from Illinois. 

Mr. Doturneerr. I am sorry. It is a good way to get acquainted. 

The CHarrman. Mr. Rogers. 

Mr. Rocers. No questions. 
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The CuarrmMan. Thank you. 

Mr. Hillings. 

Mr. Hiturnes. No questions. 

The Cuarrman. Thank you, Mr. Dollinger. 

Are there any other Congressmen present who would like to be 
heard in this matter? 


STATEMENT OF HON. FRANCIS E. DORN, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW YORK 


Mr. Couuier. For the record, this is Congressman Francis E. Dorn 
of New York. Mr. Dorn, we will be pleased to hear from you. 

Mr. Dorn. I had no intention of making a statement. I was here 
more as an observer to learn, to get to know exactly what was happen- 
ing, since I am from Brooklyn. There were two things mentioned 
before the subcommittee this morning: that I think should be brought 
before the subcommittee because of tae emphasis that is put on them. 

No. 1 is minorities. I do not believe that this is a matter of the 
police brutality against minorities. Whatever police brutality exists 
was not because the individual was a member of any minority. It 
arises out of a particular case. I do not condone police brutality in 
any manner, but I do feel that there should be no emphasis here that 
whatever brutality did exist was against any particular race, religion, 
or creed. 

No. 2, I realize without any question that there has been police 
brutality in the past and it should not have been; but while we are 
emphasizing police brutality and of course have to ‘emphasize it from 
the point of view of this investigation, you should realize on the other 
hand that this brutality is, by far, the exceptional minority, and 
that it is not a general thing at all. As has been said time and again, 
it is only the very, very small part of the police force that is not what 
it should be. 

We have, overall, one of the finest bodies of men on the police force 
in the city of New York that exists in any police force in the entire 
United States. I feel where you have your emphasis on wrong doing, 
you should also show that the police department as such—the men 
who make it up—in 99% percent of the cases are not brutes, regardless 
of what the head might have been. They are honest, conscientious 
citizens trying to do their job. The guilty 1 percent should be sought 
out and punished, there is no question about it. But that other 
99 percent should not be brought into criticism for the brutality of 
that 1 percent. 

It is those two points of emphasis that I want to bring out because 
I felt that in the previous testimony here today the other side would 
be overlooked. 

The Cuarrman. Thank you, Mr. Dorn. 

Mr. Rogers, do you have any questions? 

Mr. Rogers. You recognized in your statement, Mr. Congressman, 
that perhaps there may be 1 percent or one-half percent of those who 
may be brutal. Recognizing that to be true, would it not necessarily 
follow that if the FBI through an arrangement with the 99% percent, 

agreed that they would not investigate that one-half percent that was 
doing these brutal actions, that that agreement in itself would tend to 
increase others to do the brutal actions? 
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Mr. Dorn. I do not think there is any question that the police 
force as a whole knew nothing about the agreement, that the only 
person who knew anything about the agreement was the highest police 
official. 

Mr. Rocrrs. You do not want to give the impression that the rest 
of the force would not know of that agreement? 

Mr. Dorn. Of course Ido. I do not think the rest of the force did 
know of the agreement. If it did, certainly it would have been public 
property long before this. You certainly cannot keep in a force of, 
I do not know how many thousands of men, something like that a 
secret. ‘The only person who knew about it, without any question 
was either the police commissioner or some of the top inspectors. 

There is no question about that in my mind. I am sure that | 
would have known about it as an active citizen if the police in general] 
knew about such an agreement. You cannot keep such a thing secret. 
Once 10 people know of something, it is no longer a secret. You 
know that as well as I. 

Mr. Rogers. Then your association with the police department is 
a good deal different from mine. Usually the policy and the thing that 
is performed by the head trickles down all the way through in a hurry. 
If that is your opinion, I am glad to have it. 

Mr. Dorn. I do not think there is any question of it. This is not 
a small city. It just cannot trickle down. It just does not. 

Mr. Rogers. Of course you heard something about the morale 
question in the police department of the city of New York. 

If that information did not trickle down to them, would that help 
the morale if they did not know about it? 

Mr. Dorn. I do not think it has affected the morale. I think 
Congressman Javits emphasized that point. I think it was a mis- 
guided thought on the part of the police commissioner. I do not 
think it had anything to do with morale. 

Mr. Karina. In order that the record may be clear all the time, 
Mr. Rogers, you mentioned an agreement by the FBI. This, of 
course, was not an agreement directly with the FBI, but was made 
with one of the assistant attorneys general. I just wanted to make 
that clear. 

Mr. Rocers. I did not want to leave that impression. 

Mr. Dorn. There is one thought I had during the course of this 
investigation which may be something to look into if you go further 
than just the agreement itself. 

That is, perhaps the cause of this, as I said, one-half or 1 percent 
of those who might have been guilty of brutality. There has been 
and is current, an investigation into civil service in the city of New 
York. Iam not too familiar with the facts, so that I cannot go into 
them in detail. I have not read too much but the little I have read 
would indicate that many policemen came into the force and should 
not have been there. That could easily account for that 1 percent 
or that half percent which we are discussing. Some came in and had 
previous police records. Some came in and had bad moral records. 
Those things, I think, could be highlighted in pointing out the fact 
that it is the responsibility of this 1 percent rather than the 99 percent. 

Mr. Keatine. Mr. Jonas. 

Mr. Jonas. No questions. 

Mr. Keatine. Mr. Hillings. 

Mr. Hixuines. No questions. 
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Mr. Keatinc. Thank you, Mr. Dorn. We appreciate your 
appearing here. 

Did you have something to add, Mr. Powell? 

Mr. Powe... There was an oversight on my part. I would 
like the record to show that I heartily concur with what my col- 
league has said concerning the rank and file in the Police Depart- 
ment of New York. Ido not know whether the percentage is correct 
or not, but the vast majority of our police are trying to do a good job. 

Mr. Douuinerr. I join in that statement. I did not infer that 
the police department as a whole was so bad. I was merely quoting 
a Times editorial. 

Mr. Keatine. We will accept your explanations with gratitude 
and I assume that the press is glad to hear this. 

Are there any other Members of Congress who would like to be 
heard? 

Mr. Collier, would you like to place in the record at this time 
the material which you have? 

Mr. Couturier. Yes, Mr. Chairman. I have before me two mem- 
orandums which were delivered to me this morning by the Depart- 
ment of Justice. The first memorandum is dated July 29, 1952. 
It carries the initials “JMMcelI:rh.” That would be J. M. Me- 
Inerney. It is file No. 144~51-52. The memorandum is addressed 
to Mr. A. B. Caldwell, Chief, Civil Rights Section, from James 
M. McInerney, Assistant Attorney General. Subject: Detective 
William Ryan, NYPD, unknown subjects, NYPD, Leo E. Cusson, 
victim. 

On July 11, 1952, United States Attorney Myles Lane and I conferred with 
Chief Inspector Conrad H. Rothengast and Deputy Commissioner Frank Fris- 
tensky of the New York City Police Department concerning the above-entitled 
case. 

I had previously reviewed the facts of this case with Mr. Lane prior to this 
conference, and it was mutually agreed that this was not an appropriate case for 
prosecution by the department. Chief Inspector Rothengast submitted several 
documents, copies of which are attached. 

This file may he closed. 


The attached documents relate to the case itself and not to the 
subject matter under consideration today. 

The second memorandum bears the heading, ‘“‘Office Memorandum, 
United States Government,” and it is dated July 30, 1952. It has 
the initials “JMMclI:rh,” file No. 144-012. 

Mr. Keatina. This is 19 days after the first one? 

Mr. Corer. No, the first memorandum is dated July 29, although 
this memorandum referred to a conversation on July 11. 

Mr. Keatina. And the one you are about to read was the next 
day? 

Mr. Couiurer. The following day, that is correct. 

The memorandum is to Mr. A. B. Caldwell, Chief, Civil Rights 
Section, from James M. MclInerney, Assistant Attorney General. 
Subject is civil-rights violations by members of large metropolitan 
police departments. 


It is requested that in the future my attention be called to alleged violations 
of civil rights involving personne! of law-enforcement agencies in large metropoli- 
tan areas before any investigation is authorized. 

This is desired so that appropriate steps may be taken to minimize the possible 
deleterious effect on the normal relations between representatives of this Depart- 
ment and cther Federal law-enforcement agencies and such police agencies. 
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You will note, Mr. Chairman, that the first part of that memoran- 
dum refers to law-enforcement agencies in large metropolitan areas, 
whereas in the second paragraph it speaks of the normal relations 
between representatives of this Department and other Federal law- 
enforcement agencies, and such police agencies. 

It is not limited to any particular city or area. 

Mr. Keatina. It is very important that we make clear that this 
committee is not drawing any conclusions of any kind from the testi- 
mony today. We will have further hearings, probably next week, at 
which witnesses will be called so the subcommittee can hear all sides 
of the matter regarding these allegations. 

Certainly I know I speak for the subcommittee when we say that 
we are determined that geography shall not determine the adminis- 
tration of justice. The subcommittee in this, and I hope in all mat- 
ters, will refrain from reaching any final conclusions in their own minds 
at all until ail of the evidence is in. 

The subcommittee will now adjourn until a date to be announced. 

(Whereupon, at 11:35 a. m., the subcommittee recessed tq recon- 
vene at the call of the chairman.) 
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FRIDAY, FEBRUARY 27, 1953 


House or REPRESENTATIVES, 
SpeciaAL SuscoMMiTTEE To INVESTIGATE THE 
DEPARTMENT OF JUSTICE 
OF THE COMMITTEE ON THE JUDICIARY 
Washington, D. C 

The subcommittee met puysuant to call at 10:45 a. m., room 110, 
United States Courthouse, *oley Square, New York, N. Y., Hon. 
Kenneth B. Keating (chairman of the subcommittee) presiding. 

Present: Messrs. Keating, Hillings, Jonas, and Rogers. 

Also present: Robert A. Collier, chief counsel. 

The CuarrMan. The subcommittee will come to order. 

This is the continuation of the hearing begun in Washington on 
February 19 of the Subcommittee of the Committee on the Judiciary 
To Investigate the Department of Justice. The subcommittee plans 
to conduct hearings here in New York today and tomorrow, concerned 
primarily with certain charges which have been made that the Crim- 
inal Division of the Department of Justice and the Police Department 
of New York City had entered into and had maintained an agreement 
to the effect that the Justice Department officers would not intervene 
in the investigation and enforcement of Federal civil-rights legislation 
in New York City. 

This subcommittee has heard certain Members of Congress on the 
subject. The subcommittee will retain an open mind in the matter 
until all of the evidence has been submitted. 

Any persons who have evidence relating to that precise subject are 
invited to make that evidence available to Mr. Robert A. Collier, 
the counsel for this subcommittee. 

Certain charges have been made in the press and elsewhere regard- 
ing specific cases of alleged police brutality in New York City. It is 
not the purpose of this subcommittee to investigate such specific 
allegations, as that would not fall within the right jurisdiction of 
our subcommittee. We are concerned solely with the relationship 
between the Police Department of New York City and the Depart- 
ment of Justice. 

Do any of the other members of the subcommittee wish to add 
anything preliminarily before we proceed? 

The first witness is Mr. Daniel H. Greenberg, an assistant United 
States attorney for the Southern Judicial District of New York. 

Mr. Greenberg, will you arise and raise your right hand? Do you 
solemnly swear the evidence you will give in this proceeding will be 
the truth, the whole truth, and nothing but the truth, so help you God? 

Mr. Greensera. I do. 

The CuarrmMan. Proceed, Mr. Collier. 
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TESTIMONY OF DANIEL H. GREENBERG, ASSISTANT UNITED 
STATES ATTORNEY, SOUTHERN DISTRICT OF NEW YORK 


Mr. Couuier. For the record, this is Mr. Daniel H. Greenberg 
G-r-e-e-n-b-e-r-g—assistant United States attorney, Southern Judicial! 
District of New York. 

Mr. Greenberg, how long have you been associated with the United 
States Attorney’s Office? 

Mr. GREENBERG. I was sworn in as an assistant United States 
attorney on March 21, 1949, and, except for the period from Sep- 
tember 11, 1950, to January 28, 1952, when I was recalled to activ: 
duty as a captain in the Air Force and served in the Far East, | 
have been continuously with this Office. 

Mr. Courier. What is your legal background? 

Mr. Greenperec. First, | am a graduate of the University of 
Wisconsin, and I graduated from there before the war. Then | 
attended law school and had my law school interrupted because of 
wartime service in the Air Force. After the war was concluded, | 
returned to Columbia University School of Law. I graduated from 
there in 1947, and I was admitted to the bar at about the same tim« 

Mr. Coturer. And what did you do prior to taking the position wit! 
the United States Attorney’s Office? 

Mr. Greenpera. | was in private practice. That was only about a 
vear and a half. 

Mr. Coutuier. Before we proceed with the questioning, Mr. Green- 
berg, I would like to say that it is not the purpose of this subcommittee 
to inquire into the merits of any particular case. We are interested in 
determining whether or not there was in effect an arrangement or 
understanding between the New York Police Department and the 
Department of Justice. We are not interested in getting into thy 
merits of the case. So, if you will, please keep that in mind during the 
entire questioning. 

Mr. Greeneera. | wish you to know that I have been instructed 
through Mr. Brownell not to discuss the merits of any pending cases 
in our office. 

Mr. Couturier. Now, Mr. Greenberg, in order to trace your know! 
edge of this matter, it might be well to describe to the subcommitte: 
certain circumstances and dates leading up to any knowledge you 
might have of this alleged arrangement. Could you tell us in parti- 
cular reference to a case known as the Jackson case, when that case 
first came to your attention? 

Mr. GreensperG. That case first came to my personal attention on 
October 14, 1952, when the case was assigned to me by Mc. Joseph P 
Martin, who is the Chief of the Criminal Division of the United 
States Attorney’s Office here in New York. 

Mr. Couuinr. And thereafter was that case continuously handled 
by you? 

Mr. Greenserc. That case has been continuously handled by m: 
up to the present date. 

Mr. Coturer. Did anyone else assist you‘ in the handling of that 
case? 

Mr. Greenserc. Only after I commenced the interrogation of 
police officers before the grand jury did Mr. Joseph Martin come into 
the grand jury and assist in the presentation of that case. Other 






















































INVESTIGATION OF THE DEPARTMENT OF JUSTICE 27 


D than that, no one else has had any connection with that case in this 
Office. 
Mr. Cottier. And that would include the United States attorney 
himself? 


Mr. Greensperc. That is correct. I did have several conferences 
with Mr. Martin about certain phases of the case, and I spoke to 
\[r. Lane several times subsequent to January 1, 1953, about certain 
things that happened in the case. 

Vir. Coturer. You received instructions from the Department to 
initiate an investigation in this particular case? 

Mr. GREENBERG. Well, there had been a preliminary investigation 
by the Federal Bureau of Investigation based upon a complaint made 
to them by Edward W. Jacko, Jr., as the attorney for the National 
Association for the Advancement of Colored People. 

When I received the letter from the Department of Justice opening 
the case in our office, 1 was also furnished the copy of the report which 
had previously been furnished by the Federal Bureau of Investigation. 

Mr. Courier. You speak of a preliminary investigation. Can you 
inform the subcommittee the policy in the handling of these cases so 
that they might better understand what is meant by a preliminary 
investigation? 

Mr. GREENBERG. Whenever an agency of the Government receives 
a complaint or information that a crime may have been committed or 
otherwise requiring their attention, a report is always made and 
furnished to the particular United States attorney in whose district 
these events would have occurred. That does not necessarily mean 
that a case is opened. The case is not opened until it is referred to the 
particular United States attorney either for his opinion or for his 
action or both. 

Mr. Couturier. Are you speaking of civil-rights cases? 

Mr. GreENnBeERG. | am speaking of all cases. 

Mr. Courier. So, in this instance, then, the FBI received a com- 





ed 4 =plaint and on the basis of that complaint immediately made a pre- 
cs | liminary investigation? 
Mr. GREENBERG. Yes. 
vl q Mr. Couturier. As was described. A report was then furnished to 
ec |} the Department and subsequently to your office? 
ou @ Mr. GREENBERG. Well, a copy of the report which was furnished 
U- | to the Department was furnished to us. 
ise @ Mr. Couturier. Then, you received instructions to do what? 

q Mr. GREENBERG. I received instructions to feel free to call upon the 
On “@ Federal Bureau of Investigation for any further investigation that | 
P. (9 deemed desirable and also to advise the Department of our views on 
eq the subject. 


a Mr. Cottier. Was a further investigation initiated in this particular 
et case? 


Mr. Greenserc. Well, upon the receipt of that initial report and 


me | this letter, I communicated with the agent in charge of the case. | 
® don’t know the exact date when we spoke, but it was shortly after the 
lal |} case was first opened in our office. 
a Mr. Couturer. Would that be in October, then? 
ol Mr. Greenpere. Yes; it would be about the middle of October, 
ito within a day or two after I was assigned this case, and we had a long 


her talk together. I outlined to him the additional investigation which | 
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desired, and I will say that it was a complete investigation of every- 
thing, every lead that might be established for the entire background 
of the case. 

Mr. Cottier. Did that include the interrogation of the officers? 

Mr. Greenserc. No. At that time I felt that we should first see 
if there was a prima facie case without the police officers; that is, a 
prima facie case for prosecution of a possible civil-rights violation. If 
there was not, then there would be no need to go to the police depart- 
ment. I advised Mr. Martin of my thought on the subject, and we 
waited to see what the investigation of the doctors, the people in the 
neighborhood, and everyone else connected with the incident would 
disclose before we would go to the police department. And in that 
regard, at that time, in conference and in discussion, I decided that it 
would be better for our relations if I took the matter up directly with 
Commissioner Monaghan rather than having the FBI just go right 
up to the station house and start to interview police officers. 

Mr. Couuisr. So that in this instruction, then, the FBI was to 
make all other investigation except interviewing the police officers 
themselves. Is that correct? 

Mr. GREENBERG. Yes. 

Mr. Coturer. And was it your decision, or the department’s deci- 
sion, that the officers not be interrogated at that time? 

Mr. Greensere. At that time it was my decision. I had a very 
good purpose in mind, because if any of these men were potential 
defendants I didn’t want to grant them any immunity or have them 
invoke any privilege against self-incrimination at an early stage in the 
investigation, and any possible prosecution might either be destroyed 
or hampered or delayed if we were confronted with a problem that 
some potential defendant had been granted immunity because he gave 
testimony in violation of his constitutional rights. 

Mr. Couurer. As of that time, had you heard anything relating to 
the problem of a row within the police department as it relates to the 
interrogation of police officers? Had anything like that come to your 
attention? 

Mr. Greenserc. Up to that time, no. 

Mr. Couturier. Continuing our chronology, the FBI made this inves- 
tigation, with the exception of interviewing the police officers? 

Mr. GreensercG. That is right. 

Mr. Couturier. When was that investigation completed? 

Mr. Greenpera. I received a report on November 6, 1952, a very 
complete report. 

Mr. Couurer. And a copy of that report was furnished by the local 
office of the FBI to you, your office, and copies were sent to the De- 
partment in W ashington? 

Mr. Greenserc. That is right; copies went to wherever they send 
copies. So, I assume copies went to Washington. 

Mr. Courier. But you received your copy? 

Mr. GreenBere. I received my copy November 6, 1952. 

Mr. Couurer. What happened then? 

Mr. Greensere. Upon the examination of the report, I realized 
that at least prima facie—that is, in the absence of evidence tending 
to negative or by way of defense, prima facie—I had a case of denial 
of civil rights, and I then telephoned to Commissioner Monaghan’s 
office and ‘spoke to Mrs. Carnavale. 
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Mr. Couturier. Will you spell that? 

Mr. GREENBERG. C-a-r-n-a-v-a-l-e—the Commissioner’s secretary. 
| told her I had a matter about which I wished to speak or discuss 
with the Commissioner, and | asked that an appointment be arranged 
for the week fo November 10, 1952. 

Mr. Couturier. Was that done? 

Mr. GREENBERG. Subsequently she called back and confirmed 
with my secretary that | had an appointment for 3 p. m. Wednesday 
afternoon, November 12, 1952 

Mr. Couturier. Three p. m. November 12, 1952? 

Mr. GREENBERG. Yes. 

Mr. Coturer. And you saw Commissioner Monaghan personally, 
s that correct? 

Mr. Greeneerea. | did. I saw Commissioner Monaghan. I saw 
Chief Inspector Rothengast, and I saw another man who at that time 
was unidentified to me, but I since believe him to be First Deputy 
Commissioner Fristensky. 

Mr. Coutuier. Were all three men present in the room when you 
arrived? Did they hear the vntire conversation? 

Mr. GrReENBERG. Yes; they did. 

Mr. Couturier. Your purpose in seeing Commissioner Monaghan 
had been what? 

Mr. GreenserG. My purpose in seeing Commissioner Monaghan 
was to tell him that we had a case in our office of a denial of civil 
rights, and to let him know that his police officers were accused of 
this crime, and to obtain his cooperation and consent ia order to help 
us to complete our investigation of the matter. 

Mr. Couturier. Can you relate to the subcommittee the exact 
conversation, as best you recollect it, that occurred at that time? 

Mr. GREENBERG. Of course, I can’t relate word for word what hap- 
pened there, and I have tried in the last week or so to reconstruct as 
best I could our conversations and the events that took place, but 
substantially I think that this would reflect what happened. 

I was ushered into the Commissioner’s office, and, as | stated a 
moment ago, Chief Inspector Rothengast and Mr. Fristensky were 
there, and I then started by explaining to Commissioner Monaghan 
that we had this case involving the 18th precinct, and that I had re 
report of investigation, and that it appeared to me that we had ¢ 
prima facie case, ‘and that the victim Jacob Jackson had been severe i 
beaten in the 18th precinct on West 54th Street, and that it happened 
on August 9, 1952, and I went on further and I told him that the man 
had an operation to remove a blood clot from his brain and 

Mr. Couuier. | would like to warn you again not to go too much 
into the merits. 

Mr. GreenseraG. I am not going into the merits. I am repeating 
what I told the Commissioner at that time. 

| told him I believed I had a prima facie case, and Commissioner 
Monaghan told me that he knew about this case and that the matter 
had been investigated by the district attorney of New York County, 
but that they had found no evidence of so-called brutality on the part 
of the police. 

We discussed the case, the merits of the case, somewhat, and then I 
asked him if he would be willing to allow the FBI, either acting alone 
or myself acting, or both of us acting under my direction, to interro- 
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gate the police officers who had knowledge of the facts of this case, 
including any possible defendants. And then he told me that he had an 
agreement with James M. McInerney, who had been the Assistant 
Attorney General in charge of the Criminal Division, whereby the 
police department would investigate complaints of this kind themselves 
and would furnish copies of their reports to the Department of Justice, 
and that this would have the effect of minimizing the deleterious effects 
of police morale in investigations against police officers, and that he 
did not want the FBI investigating his department. 

He told me that he was getting a report from Inspector Rothengast, 
and that he would arrange to furnish me with a copy of his report 
He said that he would not make his police officers available for 
interrogation. 

He asked me if I was going to go to the grand jury at that time, 
and I told him that I did not know, that I would have to refer the 
entire matter to the Department of Justice. He asked if I would 
wait until his report was prepared and sent to me, and I said that | 
would be willing to do that. 

He also asked that if I went to the grand jury, he would like to be 
called as a witness to be present before the grand jury and to talk 
about the problems of police morale in his department. 

I said to him, ‘Well, you have no evidence of the facts of what 
went on on August 9?” 

He said, ‘‘No,” but he felt that the grand jury should know the 
problem that they are faced with. Since we were not at that time at 
a stage ready to go to the grand jury with this case, because the 
investigation was not complete insofar as the FBI was concerned, and 
insofar as I was concerned, I did not have a completed investigation, 
I merely had the second report that the FBI had furnished me, along 
the lines that I had asked for, at that time we let it go at that, that 
the commissioner would furnish me with a copy of his report. 

Mr. Couirer. Let me go back. When you went to see Commis- 
sioner Monaghan, did you have any reason to believe, based upon 
past experience, that he would refuse your request to allow you or 
the FBI to interrogate these officers? 

Mr. GREENBERG. No, sir; I had no reason to believe that the police 
department would not cooperate in this matter. 

Mr. Couurer. Had you on previous occasions and in other cases 
done similarly? 

Mr. GREENBERG. I have never had another case involving a police 
officer as a possible defendant, but I have had police officers as wit- 
nesses in other cases, and we have always gotten the utmost of 
cooperation along those lines. 

Mr. Coutirer. And prior to that time, to your knowledge, the 
police department had not refused to allow the police officers to be 
interrogated? 

Mr. Greenserc. To my knowledge, they had never refused. | 
had no knowledge that they had ever refused to allow police officers 
to be interrogated. 

Mr. Cotirer. So you went in and asked him to allow you per- 
sonally to interrogate these officers? 

Mr. GREENBERG. Well, it would either be me or the FBI or both 
of us working together. 

Mr. Coutrer. In other words, three different ways of doing it? 
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Mr. GREENBERG. Yes; any one of the ways it could have been 
accomplished. And if I had done it, I would have done it from the 
point of view of the possible prosecution. Had the FBI done it, I 
assume they would have done it in the usual way that they do those 
things. Anyway, had I done it, my agent would have been with me 
working on the matter as we always do. 

Mr. Couturier. And your purpose was to determine whether or not 
to form an opinion, whether or not there was a case sufficient to take 
before a grand jury? 

Mr. GreensBereG. That is right; a case in which I could answer the 
Department of Justice’s original inquiry, to give our comments on 
the matter. 

Mr. Couurer. And without this particular part of the evidence, you 
could not form an opinion? 

Mr. Greensera. No; we could not form an opinion as to whether 
or not we had a case. Whether we had a prima facie case or whether 
we had a case that would stand up before a petit jury we didn’t know 
at that time. 

Mr. Couiter. So that was a necessary ingredient to your case? 

Mr. GREENBERG. Oh, yes; a lawyer likes to know what the defense 
is going to be. 

Mr. Couurer. In talking to Commissioner Monaghan did he use 
the word “agreement”’? 

Mr. GREENBERG. Oh, yes. 

Mr. Couturier. You are positive? 

Mr. GreensBera. Oh, yes; no doubt about it. 

Mr. Couturier. And he referred to it as an agreement arrived at at a 
conference between two of his people and McInerney? 

Mr. GREENBERG. No; he said, “I have an agreement,” or ‘“‘We have 
an agreement with Jim MelInerney, who is the head of the Criminal 
Division, that we will do our own investigating, and the FBI won’t 
investigate our department,” and he didn’t want the FBI investi- 
gating his department. 

Mr. Couiier. But he said, “We bave an agreement with Jim 
MelInerney’’? 

Mr. GREENBERG. Yes. 

Mr. Couuier. Did he use the word “deleterious” effect? 

Mr. GREENBERG. Yes. 

Mr. Couiuier. That was a word that he used? 

Mr. Greensera. Yes; and I have adopted it since. 

Mr. Coxiurer. When you were refused this request, did you report 
this to your superiors, or how did you feel about it as far as that 
part of it goes? In other words, you were told that there was an 
arrangement with a superior of yours, Jim McInerney, the Assistant 
Attorney General. Did you take any action? 

Mr. Greensera. No; | didn’t think anything was wrong with it 
at that time. I didn’t pass on the merits of the agreement. I didn’t 
know realty what it was all about, and I was going to get my instruc- 
tions eventually from the Department as to whether to proceed or 
not after all the possible evidence was furnished to them, and I felt 
that be should be given the opportunity to have his investigation 
completed before he was called upon to allow his police officers finally 
to submit to interrogation. 
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Mr. Coxuier. Did anything else occur at that conference that the 
subcommittee should know about—that particular conference? 

Mr. GreensBercG. Well, we did chat back and forth, and, material 
to this investigation, I don’t think that anything else of importance 
occurred. 

Mr. Couturier. How long did this conference last? 

Mr. Greensera. At least a half hour; perhaps a little longer than 
that. 

Mr. Couuier. Did anyone take any notes? 

Mr. Greenzerc. No; no one took notes. I didn’t take notes at 
the time, and I have tried to reconstruct this as best I could, out of 
my memory, and in terms of the subsequent events in the case. 

Mr. Couuier. What did you do then? ‘What was your next action? 

Mr. Greenserc. Well, virtually the last bit of information was 
that he was going to furnish me with a copy of the report, and he said 
as soon as it was typed he would furnish that to me, and—— 

Mr. Couiurer. This was the report of his own investigation of the 
matter? 

Mr. GREENBERG. That is right; and I said I was ee i to give him 
an opportuniy to furnish me with a copy of his report. I had not yet 
received all of our investigation which was then going on, which | 
stated a little while ago had not been completed ; there were ceftain 
leads we were checking out, and so I didn’t feel that I was ready at 
that time to have to come to a final decision to advise the Department 
in Washington. 

And so it stood there, and I was going to get a report from Mr. 
Monaghan in a short period of time. 

Mr. Couurer. Did you receive that report? 

Mr. Greenserc. Well, I received that report after I went back 
to the department, to the police department, a second time. 

Mr. Couturier. Will you damalbe the events leading up to this 
second visit? 

Mr. Greenserc. Well, on November 26 I received another FBI 
report. and this report virtually concluded the investigation with the 
exception of the police officers. At that point I realized that I had 
not yet received the promised report from Mr. Monaghan, so I made 
a new appointment to see him, on December 4, 1952, at 10:30 a. m. 

Mr. Couturier. Will you describe who was present at that conference? 

Mr. GREENBERG. Well, the same people were present at this con- 
ference. There may have been a fourth man in the room, but I don’t 
recall. I think there was a man who was in and out. But Rothengast 
and I believe Fristensky was there and Monaghan and myself. 

Mr. Couuier. Now, tell the subcommittee as best you recall what 
happened at that conference. 

Mr. Greenserc. Well, I went back over the facts of our previous 
conversation, and I told him that with the exception of his report the 
investigation was virtually concluded, and I told him that now I was 
sure I had at least a prima facie case, and I was not going to present 
it to the grand jury, in line with his agreement with Mr. McInerney, 
until I had submitted his report and my recommendations to the 
Department of Justice and had received their advice as to what further 
procedure shoud be taken. 

And I told him all I was waiting for was his report and that | 
hadn’t gotten it, and I would like to ‘have it. I also asked him again 
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at that time if he was willing to allow either myself or the FBI 
both of us to interrogate his police officers, and again he said he was 
not, and he promised that he would get the report out to me as soon 
as possible. This was not a very long meeting, and 

Mr. Coutiirer. How long? 

Mr. GREENBERG. Oh, not more than 15 minutes, but I did there- 
after go downstairs with Inspector Rothengast to his office, and | 

ive him my name and address, I gave him the name of the case and 

. file number in our office, in order to expedite my receipt of the 
re oa once it was sent to us, and I chatted with them. I will say 
that at this second meeting, as well as the first meeting, their primary 
nterest was the morale of the police department and the trouble that 
they were having with police morale. 

And so, after leaving my name and address with Inspector Rothen- 
cast, I eame back to my office. 

Mr. Coxuier. During this second conference, did Commissioner 
Monaghan again give his reason for refusing to let you or the FBI 
or the two of you together, interrogate the police officers? 

Mr. Greensera. No; there wasn’t too much talk about it the 
second time. I just put the question to him again, because I thought 
perhaps on the basis of the investigation which he had conducted, 
which I assumed by then was probably completed, and that the report 
was just being typed, he might have come to some conclusion that if 
there was no merit to the case, then there was no danger in having 
his police officers interrogated. 
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j But, along those lines, he felt that the mere fact that an outside 
i agency—and this happened at both meetings—an outside agency such 
Pe as the FBI were to come into a station house and start talking to 

} police officers, would be very bad for the individual officer concerned, 

= and so I let it go at that. 

: Mr. Couurer. Did you talk much about this morale problem in this 

{ conversation? 

5 Mr. GREENBERG. No, no; I listened on that score. I had things to 

» say on other scores, but not so much on that score. 

‘ Mr. Couturer. Then, after you left Commissioner Monaghan, what 

S next occurred? 

: Mr. GREENBERG. Well, on December 22, I received a letter from 


the Department in Washington, which had a copy of a memorandum 
to the Federal Bureau of Investigation, directing them to interrogate 
the police officer involved in the Jackson case, and so I immediately 
telephoned 


Mr. Cotuier. No; where did this memorandum come from? 
; Mr. Greenserc. Well, I got a letter from the Department in 


Washington. As an enclosure to the letter was a memorandum from 
5» the Department of Justice through the Federal Bureau of Investiga- 
tion to the New York office, and that was an instruction to interrogate 


: i the police officer. 
4 Mr. Cotuier. Then what did you do? 

4 Mr. Greensera. I telephoned to the agent in charge of the case. 
3 Mr. Cottier. Who was that; Mr. Boardman? 

Mr. GREENBERG. No; it was one of the special agents. And I 


found that he was on vacation and would not be back until January 2 
So I left a message for him on his desk, that I had received a copy of 
this memorandum, and I requested that before he went to interrogate 
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the police officer, he should speak to me about the matter; in other 
words, that we would not operate at cross-purposes to one another, 
that he should take up where I left off, but rather that we should 
coordinate our efforts. 

Mr. Couturier. Did he communicate with you? 

Mr. GREENBERG. Well, the very next day I received a letter from 
Police Commissioner Monaghan and a copy of the report from 
Inspector Rothengast. 

Mr. Coxuurer. And that report related to the Jackson case? 

Mr. GREENBERG. It did. 

Mr. Couturier. Now, that is the final piece of information, with the 
exception of the interrogation of police officers, is that correct? 

Mr. GREENBERG. Yes. 

Mr. Courier. Would you care to tell the subcommittee anything 
about that report? 

Mr. Greensera. Well, first, I would like to tell you what I did with 
the report. First, I had several photostats made of the report in 
order to have one available for the agent, in order to send one to 
Washington, and to have at least an extra one in the file. The letter 
accompanying the report was in detail about the morale problem of th: 
police department, and about the fact that the case, this particular 
case, this letter said there was no basis, in fact, for it and it was a 
groundless complaint. It pointed out that 1 of the 3 persons involved, 
namely, a man named Crawford, had already been convicted of dis- 
orderly conduct in the magistrate’s court, and it gave the names of 
well, that is the letter part of it. And he trusted that this was suffi- 
cient for our purpose. The report its:lf was a gloss on the entire 
situation. 

Mr. Couurer. This is «u report of the police department of this 
particular case; is that correct? 

Mr. Greensurea. This is a report signed by Inspector Rothengast, 
addressed to the police commissioner. , What I received was a copy of 
that report and a letter from the commissioner to me, as a sort of letter 
of transmittal of the report. 

Mr. Couurer. And this was in the nature of a final report? 

Mr. GreenperG. Yes. Perhaps I am spoiled, because I get reports 
from the FBI all the time, and they give us details. This report had 
no details. It was in the barest outline, summary fashion. I believ« 
portions of it have been printed in the press. It named the polic« 
officers involved with their shield numbers, and it was a summary of 
what had been received. There were no statements attributable to 
any particular person. There were no statements of any sequence of 
events as seen through the eyes of a particular person as though h¢ 
were a witness. Rather, it was a gloss upon the entire situation, and 
of course, it negatived the complaint that there was any brutality or 
beating or anything of that sort whatsoever. 

Mr. Couturier. Would you care to comment as to whether or not the 
report was, in your opinion, complete as to the facts? 

Mr. Greenserc. Well, the report did not purport to be a statement 
of the facts, and so it was far from complete. Itdeft open a great many 
questions. It left open the question of whether or not the report was 
based upon the personal observation of a particular person, or was 
it a hearsay statement of someone who had been told about a situation. 
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[t did not contain any of the underlying documents which this sum- 
mary was based on. In other words, it was virtually worthless. 

Mr. CouuiEr. So, with that report, and with the full investigation 
that had been conducted by the FBI, with the exception of the 
interrogation of the officers, did you then come to any conclusion as 
to what further investigation should be conducted? 

Mr. GREENBERG. Well, at this point the agent had not yet returned. 

Mr. Couturier. I realize that. 

Mr. GREENBERG. He was on vacation, and I was going to wait 
until he returned, and in line with that, I was not going to write to 
the Department in Washington, and that was also over Christmas. 
So it was not until January 6 that I acknowledged receipt of the report 
to Mr. Moneghan, and that I forwarded the photostatic copy to 
Washington. 

Mr. Couturier. Had you at this point informed anyone in Washing- 
ton of Monaghan’s refusal to allow the police officers to be interro- 
vated? 

Mr. GREENBERG. No. All I knew was that there was some agree- 
ment, the details of which I didn’t know. 

Mr. Cotirer. And which had been made by a superior? 

Mr. GREENBERG. Yes, it had been made by Mr. MelInerney, and 
| didn’t know whether Mr. Charles B. Murray continued that agree- 
ment. J assume an agreement, once made, continues until revoked, 
and up to that point, as far as I know, for their own reasons, known 
best to themselves, which I did not question; I was willing to honor 
it, and I did honor it. 

Mr. Conturer. What was the next cireumstance? 

Mr. GREENBERG. The next circumstance was that on January 6, 
| forwarded the report with a letter to the Department in Washington, 
asking for their —I made no comment about the report; I thought it 
spoke well enough for itself—asking them what further steps they 
wanted me to take. But on January 9, Mr. Martin, my superior, 
came and asked me for the file and it appears that the special age nt 
in charge of the New York office of the Federal Bureau of Investi- 
gation, Mr. Boardman, had gone to police headquarters, requesting 
to have the officers involved in this case interviewed, and he was 
turned down by Mr. Monaghan and Mr. Monaghan said he had 
furnished us with a copy of his report. And so he came back to our 
office to discuss the problem. He didn’t talk to me, though, but we 
did furnish him with a copy of this report. 

Mr. Coturer. To Mr. Boardman? 

Mr. Greenserc. The very copy that I had been saving for his 
went in charge of the case. 

Mr. Couturier. And then, what happened after that? 

Mr. Greenserc. The next thing | received was a memorandum 
from Mr. Lane, enclosing for my information a copy of a memorandum 
dated July 30, 1952, from Mr. McInerney to Mr. Caldwell, relating 
lo an agreement regarding violations of civil was by personnel of 
law-enforcement agencies In large me tropolitan areé 

Mr. Cottier. We have a copy of that in the eae 

Mr. Greenperc. Yes, | saw the entire memorandum printed in 
the press. 

Mr. Couturier. Did you at this point or any time prior to this confer 
with Mr. Lane regarding this agreement? 
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Mr. Greensera. No. I knew nothing about anyone’s part in any 
steps or proceedings leading up to any agreement. I didn’t know 
when it was entered into, who was present. All I knew was that 
Mr. Monaghan told me he had an agreement with Mr. McInerney 

Mr. Coturer. His was the only written information you had? 

Mr. Greenserc. This was the first written evidence to confirm 
the existence of the agreement. 

Mr. Co.iuier. With that in your possession, what did you then do? 

Mr. Greenperc. Well, I had sent the copy of the report to Wash- 
ington, and | was waiting for their instruction as to what to do in this 
particular case. 

Mr. Couuier. Right. 

Mr. GREENB ERG. The next thing I received was a letter dated 
January 16, “oe , from the Department. I received it actually on 
the 19th of January, and this letter contained a memorandum by 
Mr. McGranery, the Attorney General, which stated that this agree- 
ment was then rescinded. : 

Mr. Couiier. Was this a letter over the signature of Mr. 
McGranery or someone else? 

Mr. GreenzerG. The letter which enclosed the memorandum was 
over the signature of Charles B. Murray who was the chief—— 

Mr. Co.urer. But attached to that was a memorandum? 

Mr. Greenperc. Was a memorandum, but that was not signed. 

The Cuarrman. Identify Mr. Murray. 

Mr. Couturier. Mr. Charles Murray was formerly the Assistant At- 
torney General in charge of the Criminal Division, succeeding Mr. 
McInerney, and who has now been replaced by Mr. Warren Olney. 

Mr. Greenserc. When I received this letter 

Mr. Couiier. Now, this letter was addressed to the United States 
attorney, Myles Lane? 

Mr. Greensera. Well, all mail is addressed to the United States 
attorney, and his signature is always affixed to any correspondence. 
In other words, we put our initials in the upper left-hand corner on 
any correspondence, but we sign the United States attorney’s name, 
whoever he happens to be. In my time I have signed three different 
United States attorney’s names to correspondence. 

Mr. Cotirer. You say you received that on the 19th. The letter 
was dated the 16th; is that right? 

Mr. Greensera. That is right. 

Mr. Cotirer. The attached memorandum was dated——— 

Mr. Greenserc. The 14th. 

Mr. Couturier. The 14th? 

Mr. Greensera. Of January. 

Mr. Cottier. You say it was unsigned? 

Mr. Greensera. Well, that was a memorandum. It was un- 
signed, but——— 

Mr. Couturier. Did it say who had written it? 

Mr. Courier. It is typical. I think it was written probably by 
Mr. Murray to Mr. Hoover, because the Director of the Federal 
Bureau of Investigation’s name was also on tliis memorandum, and 
this letter referred to a conference at which the agreement was entered 
into. 

Mr. Greenpere. A staff conference which I for the first time found 
out occurred in this building, and it was on July 12. 
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Mr. Couturier. July 11. 
Mr. GREENBERG. Eleven, whenever it was. 

Mr. Couturier. Anyhow, this letter rescinded the agreement, revoked 
the agreement? 

Mr. GREENBERG. Yes. 

Mr. Couturier. Did you do anything with that information, to 
notify anyone that the agreement had been revoked? 

Mr. GREENBERG. | did the following. I got in touch with the 
agent in charge of the case. I called up our assistant in charge of the 
grand jury and determined from his secretary the next available dat 
when | would be able to obtain sufficient grand jury time to present 
this case. We are so busy that vou very often have to reserve your 
time a month in advance. And it was approximately the 19th or 
20th, or during that period, and with the agent present, that | called 
to find out precisely what time I could have. 

| reserved the 2 full days, February 16 and 17, 1953, and on February 
4. which would be more than 2 weeks in advance, I issued a dozen 
subpenas to all possible witnesses, and | wrote a letter 

Mr. Couturier. Including the police officers? 

Mr. Greenserc. No, sir. I still had this problem of self-incrim- 
ination and possible immunity if we compelled them to give testimony 
against themselves. 1 

But what I did do was at the time I dictated these dozen subpenas 
and the subpenas were to the people involved, hospital records and 
the like, and people who had stated they actually saw occurrences; 
those are the people, not people who had hearsay knowledge. 

| wrote a letter to Commissioner Monaghan, in which I stated as 
follows- 

Mr. Couurer. Just a minute. What is the date of this? 

Mr. GREENBERG. Well, | wrote the letter on February 4, but the 
letter had to be rewritten so it finally went out under date of February 
6, 1953. In this letter I told Mr. Monaghan that I had been in- 
structed by the Attorney General to present the case to the grand 
jury. At that moment, I had not actually been instructed, but in 
view of the rescission of the agreement, and the comment on the 
quality of the report that he had furnished us, I felt that my duty 
was then clear and that | was going ahead and present it and let the 
grand jury see whether they thought a crime was committed. 

And in this letter I stated as follows: 

It is my desire to offer the members of the police department involved in this 
case an opportunity to appear before the grand jury and to give evidence con- 
cerning the facts hereof. In the event that any officers concerned with this case 
desire to avail themselves of this privilege, will you kindly have them communi 
cate with Assistant United States Attorney Daniel H. Greenberg, in charge of 
this case. 
and I signed Mr. Lane’s name to it. 

Mr. Couuier. That letter was dated— 

Mr. GreensBerec. February 6. 

Mr. Cou.ier. Did you receive any acknowledgment to that letter? 

Mr. GREENBERG. No, | have not yet received an acknowledgment 
of that letter, not to this day. 

Mr. Couturier. Prior to writing that letter, did you have any know]l- 
edge that there had been another effort made by anyone in Federal 
authority to interview these police officers? 
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Mr. Greenperc. I knew Mr. Boardman had gone up on the 9th 
of January. I have since learned that he went up about the 26th of 
January. 

Mr. Couturier. That came to your notice in the course of the files? 

Mr. GREENBERG. Somewhere around that time—yes, that came to 
my knowledge. 

Mr. Couuier. So there had been another effort after this letter 
revoking the agreement? 

Mr. Greensera. That is right. Mr. Boardman made it. 

Mr. Cou.ier. To your knowledge was that information in that 
letter transmitted to Mr. Monaghan? 

Mr. Greensere. | don’t know. I haven’t spoken to Mr. Monaghan 
since December 4, 1952. 

Mr. Coutier. Then, as far as you know, he didn’t know anything 
about the revocation unless 

Mr. GreenserG. Unless somebody else told him. 

Mr. Couirer. You don’t know anything about it of your own 
personal knowledge? 

Mr. GREENBERG. No. 

Mr. Cou.rer. All right. 

Mr. Greenpera. Now, on the 10th of February, I received a 
letter from the Attorney General, dated February 6, which, in effect, 
instructed me to do what [ had already undertaken to do, that, is, 
proceed to the grand jury. And Mr. Lane made a note that I should 
communicate with him before I subpenaed any of the officers in the 
case, any police officers. 

Mr. Courier. And did you? 

Mr. GREENBERG. I certainly did. As a matter of fact, none of the 

olice officers appeared voluntarily and Mr. Lane instructed me on 
Pibrecy 18 to subpena all the police officers whose names we had, 
and I did so, and they all came down, 

Mr. Couturier. So that the police officers finally were brought before 
the Federal authority here by virtue of a subpena? 

Mr. Greenserc. That is right. And I started presenting my case 
at 11 o’clock on February 16, 1953, and I have been at it ever since up 
to yesterday, with the exception of 1 day when I tried a selective- 
service case. 

Mr. Couturier. And that case is still going on? 

Mr. Greensera. Oh, no, that case was concluded yesterday. 

Mr. Courier. It was finally concluded? 

Mr. Greenserc. Yes. The grand jury voted no true bill. 

Mr. Couturier. There is nothing pending now in that case before the 
grand jury; is that correct? 

Mr. Greenserc. No, it is finished. In that regard, I would like to 
state that everybody who had any evidence was heard or offered to be 
heard to the grand jury, and they heard about 15 witnesses, in great 
detail, and medical testimony and all sorts of testimony, everything 
touching on the case, and we maintained our usual neutral attitude, 
and we left it up to the grand jury and they voted no true bill. 

Mr. Couturier. One other question in connection with the investiga- 
tion of this particular case. Other than the FBI investigation, other 
than your own, which was the Federal authority, the investigation of 
the department which you have talked about, the police department, 
- your knowledge was there any other investigation of this set of 

acts? 
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Mr. GREENBERG. Yes, in his letter, Mr. Monaghan—well, first, Mr. 
\Vionaghan had told me that the district attorney of New York 
County had investigated the matter, and he so stated in his letter. 
But 1 understood the first time when he told me that, that the matter 
had been presented to the county grand jury, but in his report, his 
letter to me, that fact became clear, that the district attorney of New 
York County had investigated the matter and had not presented it to 
the grand jury, so the only other investigation was that of the district 
attorney of New York County. 

Mr. Couturier. In that investigation, had the police officers, to your 
snowledge, been interrogated? 

Mr. Greenserc. I found out 3 nights ago, when I was with the 
assistant district attorney, Mr. Carl Rubino 

Mr. Couturier. Will you spell that? 

Mr. GREENBERG. R-u-b-i-n-o—who is the bureau chief in charge of 
the grand jury—that the police officers were interrogated by the 
listrict attorney, and also I was furnished a copy of the questions and 
answers, but I was furnished that on Tuesday night, Tuesday night or 
Wednesday night, I am not sure. 

Mr. Rocsrs. Of this week? 

Mr. GREENBERG. Yes, this present week, the week we are in now. 

Mr. Rocers. May I interrupt there? Do those questions and 
answers by the New York district attorney 

Mr. Couiurpr. Mr. Hogan’s office; is that correct? 

Mr. Greensera. That is right. 

Mr. Rogers. Change any of the aspects of the case? 

Mr. GreenserG. No,sir. Asa matter of fact, I had that available 
for the interrogation of some of the other police officers, some of the 
later police officers, not counting the ones we had already interrogated 
and had dismissed. 

Mr. Couurer. Is there anything else in connection with this entire 
matter that you think should be brought to the attention of the sub- 
committee? 

Mr. GreenBera. No, I have tried to give all the facts as I know 
them, and I have tried to make a full and complete statement, a 
truthful statement. And 1 think that insofar as our office is concerned, 
we did everything we could in the normal course of business to expedite 
this matter and to present the facts to the public, or, rather, to the 
grand jury, as fully and as fairly as we could, with all the resources at 
our command. 

[ don’t think we were dilatory at all, and whether or not the so- 
called agreement should have been entered into, I had no part in that. 
What I would have done is another matter. 

Mr. Couurer. I have no further questions. 

The Cuarrman. Mr. Greenberg, did Mr. Monaghan appear 
before the Federal grand jury? 

Mr. GreenBera. No, sir; Mr. Monahgan did not appear before 
the Federal grand jury, because he had no evidence to give of the 
single case we were presenting. 

The CuarrMan. Did some police officers involved appear and waive 
immunity? 

Mr. GreenBerG. Well, under the Federal system, we don’t have 
immunity. The men who might have been defendants were advised 
that they were appearing voluntarily and not to consider themselves 
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as under subpena and that any statement that they made could be 
used against them, and it was with that understanding that they 
gave their testimony. 

The Crarrman. The copy of the report from Mr. Rothengast to 
Mr. Monaghan, which you received on December 23, outlining the 
results of the investigation by the police department of its own 
activity, you have characterized as a gloss on the entire situation 
What you meant was that it was in general terms? 

Mr. GREENBERG. Very. 

The Cuarrman. It was not pointed to specifically meeting the 
allegations which had been made? 

Mr. GreenBerG. That is right. 

The CuarrmMan. Would you say that it was inclined to be a white- 
wash of the police department? 

Mr. Greenperec. In my opinion it was a complete whitewash. And 
I say that with the knowledge that the grand jury has refused to indict 
in this case on the ground that there was not sufficient evidence to 
warrant putting these officers to a trial. 

The CuarrMan. Did the letter from Mr. Monaghan, which accom- 
panied the copy of this report, and your conferences with him give 
you the impression that he felt the matter should rest and be concluded 
with the investigation of the police department by itself? 

Mr. GrexensereG. Yes, as I understood, and from the tone of his 
letter and from our conferences, that that was where it was going to 
end, and that the FBI would not come into his department at all. 

| didn’t assume that. I assumed that if I were directed by the 
Department of Justice in Washington, with a copy of this report, to 
proceed to interrogate these police officers, we would do so, and I didn’t 
assume that we were going to be bound by anything that he uncer- 
stood. At least, 1 wasn’t bound by it, and I was going to present my 
case, and I presented it, and wrote him the letter that I stated before; 
that is, | made preparations to present it before I was actually in- 
structed to go ahead and present it. 1 acted in the normal usual course 
of business as we do with every case. I didn’t allow him to delay me 
except for the period of time within which he took to get that report 
over tome. |] would like to point out that his letter was dated De- 
cember 15, 1952, but I didn’t get the report—the incoming time stamp 
in our office is Dec ember 23, 1952 

The CHarRMAN. As a point—I don’t want to interfere with the 
orderly presentation, but Mr. Greenberg has referred to the mem- 
orandum of Attorney General McGranery rescinding the agreement 
dated January 16. Of course, it is very important to this “subcom- 
mittee, in determining whether in fact there was an agreement, where 
there ever was an agreement, to know the wording of the letter from 
Mr. McGranery and whether it actually rescinded an agreement, 
because you can’t rescind something that doesn’t exist. At what 
point will we have the memorandum from Mr. McGranery? 

Mr. Couurer. Mr. Chairman, it had been my intention to refer to 
this, but to place it in evidence through Mr. McGranery himself, 
who instructed that it be done. 

The CHarrMAN. At a later hearing? 

Mr. Courier. At a later hearing, yes. 

The CHArRMAN. Your understanding of that, Mr. Greenberg, and 
your recollection of it is that the then Attorney General, Mr. Mc- 
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Granery, approximately 4 days before he left office rescinded the 
agreement, rescinded the quote agreement unquote which existed? 
~ Mr. GREENBERG. Yes; of course. And then I proceeded. 

The CuarrMan. And is it your understanding that even after that 
rescission and in the latter part of January, the chief of the New York 
office of the FBI, Mr. Boardman, again attempted to interview the 
police officers and was unsuccessful in doing so? 

Mr. GREENBERG. He attempted to obtain the police commissioner's 
consent to have the police officers interviewed, and he was unsuccess- 
ful. He didn’t attempt to interview the police officers. 

The CuarrMan. He went to Mr. Monaghan? 

Mr. GREENBERG. He went to Mr. Monaghan for that purpose, the 
same as I had done. He went twice and I went twice. 

The CuarrMan. Mr. Jonas, do you have anything? 

Mr. Jonas. I have just a few brief questions | would like to ask 
the witness. Prior to the first time that you went to the office of the 
police commissioner, had you interviewed Jackson. 

Mr. Greenserec. No, | never saw Jackson until the day he came 
in response to the subpena on February 16, 1952. 

Mr. Jonas. Is Jackson colored or white? 

Mr. Greenperc. Jackson is a colored man. 

Mr. Jonas. Before you went to the police commissioner’s office, 
that is, on the first occasion that vou have related here, did you 
discuss your mission or the purpose of your mission with any of your 
superiors? 

Mr. GreensBerc. Oh, yes. 

Mr. Jonas. And would you care to mention them? 

Mr. GreEenBERG. Yes, I think I mentioned that I discussed this 
case with Mr. Joseph P. Martin, who is the chief assistant in charge 
of the Criminal Division in our off.ce 

Mr. Jonas. And during your conversation with the police com 
missioner and his assistants who were identified here for the record 
by vou, did you mention anything about any officers being involved 
in this charge that Jackson was making or was anything said? 

Mr. Greensera. Of course, I told him that is what it was, and 
he said he knew about it. 

Mr. Jonas. And after you finished your first conversation, your 
first interview had terminated with the commissioner, did you return 
to your duties at the United States attorney’s office? Did you then 
relate in substance or in fact substantially the conversation that took 
place to anyone? 

Mr. Greenpera. Yes, ves. 

Mr. Jonas. And whom did you talk to? 

Mr. GREENBERG. I spoke to Mr. Martin again, and his only obser- 
vation was on the point—well, I told him that Monaghan was going 
to furnish us with a copy of his report of the investigation which, to me, 
seemed like a very valuable piece of evidence to be used to cross- 
examine, possibly to cross-examine these police officers at a later date, 
if it ever came up. And I told him that Monaghan had asked to be 
allowed to go before the grand jury. Mr. Martin’s reaction was to 
that particular thing that he wasn’t a witness to these events on 
August 9, and there was nothing he could testify to. 

In so far as the agreement was concerned, to me, I didn’t think 
anything of it at that time, because I didn’t know what it was for. I 
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may have mentioned it to Mr. Martin. But I don’t really know now 
whether I did or not. It seemed to me extraordinary that they should 
do an investigation, give us a copy, and then not let us do as we 
desired. I didn’t realize that it was his understanding that we would 
not be allowed at all. 

Mr. Jonas. At the time when you had this first interview, were you 
making a memorandum file on the Jackson case? 

Mr. Greenserc. Well, I have my regular files. I was going to 
then prepare a memorandum in the nature of a letter to the Attorney 
General. 

Mir. Jonas. Was a memorandum or any data kept either in abbre 
viated form or in substance of the conversation that you had with the 
police commissioner and the other gentlemen who were present at 
the time? 

Mr. GaeensBera. No, no. I never thought I would have to relate 
the conferences we had. I kept no record of it, exce pt my memory. 

Mr. Jonas. In your discussion with your superior, Mr. Mai ‘tin, 
did he or you elaborate on the significance of the word “agreement’”’ 
that you said had been mentioned by the commissioner as one that 
prevailed between him and Mr. McInerney? 

Mr. anmernans. No; we did not. 

Mr. Jon is. That is all. 

The ( ‘HAIRMAN. Mr. Hillings? 

Mr. Hiturnes. On that very point, I think it is important to know 
what knowledge of the alleged agreement existed here in the United 
States attorney’s office. So without desiring to repeat anything that 
was mentioned previously in the testimony or in questioning by the 
gentleman from Illinois, may I ask you again, when you returned 
from this first conference with Mr. Monaghan, you reported that 
conference to Mr. Martin, is that right? 

Mr. Greensera. Very informally, yes. 

Mr. Hiuuines. And you did tell him at that time that Mr. Monag- 
han had informed you that there was an agreement with the Justice 
Department? 

Mr. GREENBERG. Yes. 

Mr. Hiuurnes. Did Mr. Martin give any indication that he knew 
about such an agreement? 

Mr. GreensBerec. No. 

Mr. Hiuurnes. He did not? 

Mr. GreenBere. No. 

Mr. Hixiurnes. Did you discuss that alleged agreement with Mr. 
Lane, the United States attorney? 

Mr. GreEenBERG. No. 

Mr. Hiuures. At any time, not only after this initial conference, 
or at any time. 

Mr. Greensera. I did get a memorandum from Mr. Lane on 
January 12, which is more than 2 months later, which to me reflected 
the existence of the agreement. 

Mr. Hixuines. Did it occur to you that it was rather strange that 
someone outside the United States attorney’s office should inform 
you of such an agreement existing? 

Mr. Greensera. No. 

Mr. Hiiurnes. Is it normal that you would be advised by someone 
outside of the office itself of certain operating procedure by United 
States attorneys in this area? 
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Mr. GREENBERG. I was proceeding normally. All I was doing, 
insofar as I was concerned, was giving Mr. Monaghan an opportunity 
to give us a copy of his report. 1 was going to cross the other bridge 
when I came to it. But at the moment I couldn’t proceed along the 
line of investigation of the police officers themselves, and I felt that 
that wasn’t going to delay me at all or hamstring our investigation, 
because I was going to get a report of the investigation, and at least 
[ would then have something to go on. 

Mr. Hiturnes. In other words, it never occurred to you to perhaps 
contact the Department in Washington to verify what Mr. Monaghan 
had advised you was an agreement or an understanding? 

Mr. GreenBeERG. Oh, no, Mr. Monaghan to me, when I spoke to 
him, was a perfectly honorable gentleman. I had no reason 
question his word, and I accepted it as a fact. 

Mr. Hiturnes. When you discussed it with Mr. Martin, he never 
suggested that either of you contact Washington to verify what Mr. 
Monaghan had explained was an agreement? 

Mr. Greenpera. No. And the very existence of the agreement 
that has since been verified to me in my file proves that I was not 
wrong in understanding that there was nothing wrong with it from 
the point of view of our particular investigation. I have never had the 
situation before. 

Mr. Hixuinas. I take it from your previous testimony that you 
have never received any communication directly from the Depart- 
ment of Justice in Washington advising you that such an agreement 
existed? 

Mr. GreensBerG. As I said, Mr. Lane furnished me with a copy of 
the memorandum from Mr. McInerney to Mr. Caldwell, and I assume 
that he got that from Washington. 

Mr. Hriuines. But you never received any direct instructions at 
all from Washington? 

Mr. Greenserc. No. Anything I would get would be addressed 
to Mr. Lane and would be an office matter. 

Mr. Hixturnes. You referred to sending your report to the Depart- 
ment in Washington? 

Mr. GREENBERG. Yes. 

Mr. Hituincs. Whom did you address that to, then? 

Mr. Greensera. Oh, I addressed that to Mr. Murray. 

Mr. Hitirnes. To Mr. Murray himself? 

Mr. Greensera. The way I would always address a letter to the 
Criminal Division at that time. 

Mr. Hruuines. That conference you had with Mr. Monaghan, he 


definitely told you that he would not make police officers available 
for questioning; is that right? 


Mr. Greensera. That is right. 

Mr. Hinuines. And the report that he furnished, the first conversa- 
tion, did you, in addition to discussing the morale factor in the New 
York police department, have any discussion of the problem of law 
enforcement in certain areas in New York? 

Mr. Greensere. I really don’t recall. We may have discussed 
that in the general overall. 

Mr. Hruuines. Can you recall any other reasons he gave for his 


refusal to allow the FBI to question his police officers, other than the 
morale question? 


LO 
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Mr. Greenserc. No; that seemed to be the overriding reason. 

Mr. Hriirnes. That was the only thing he brought up at that time? 

Mr. GreEenpeRG. As I say, we were talking for quite some time, 
and our talk, in my memory was—I must say my recollection, of 
course, has been pointed in a certain direction, that is, in terms of a 
great deal that has come out in the newspapers, and I haven’t re- 
called the conversation verbatim, but we chatted, and talked in 
general for about 40 or so minutes. 

Mr. Hivurnes. Mr. Greenberg, aside from the information you 
received from the FBI, I take it that is your testimony that if you 
had to move on the report alone, which was received from Mr 
Monaghan, you would not be in a position to recommend prosecution 
is that right, or would certainly not have a strong case? 

Mr. GreensBerc. | am sorry, I don’t understand your question. 

Mr. Hitiines. You were going to go before the grand jury and 
present the case, if you could get certain information which you 
thought would show the prima facie case existed? 

Mr. Greenserc. No; I was going to refer the whole matter to 
the Department in W ashington and ask them what they desired me 
to do. 

Mr. Hrxures. In other words, you were not intending to make an 
actual recommendation to the Department? 

Mr. Greenpera. No, no, but I thought the facts spoke clearly 
enough for themselves, and when I was subsequently released from 
the so-called agreement, I then reserved my zrand-jury time and 
started to go ahead without them telling me to go ahead. 

Mr. Hiiurnes. At the time you presented the case to the grand 
jury, you felt you had a prima facie case? 

Mr. GREENBERG. Yes, of course. 

Mr. Hiuures. That is all. 

Mr. Roaers. Do I understand that this is the first civil-rights case 
you prosecuted or presented to the grand jury in your term as 
assistant United States attorney? 

Mr. GreensBerG. That is correct. 

Mr. Rogers. Do you have any knowledge or information of anyone 
in the United States attorney’s office who has handled these civil- 
rights cases up to the time that this one was assigned to you? 

Mr. Greensere. I understand there was a case presented but | 
was in Japan in the Air Force when that was done. 

Mr. RoGers. You have no knowledge of it nor what assistant 
may nae had the civil-rights cases in charge? 

Mr. Greenserc. I heard, just in talking in the office; I think | 
heard it was John M. Foley had a case involving the shooting of a 
colored veteran. 

Mr. Rogers. Yes. And you don’t recall about what time that was? 

Mr. Greensera. No, but I wasn’t here when that took place. 

Mr. Rogers. After examining the evidence submitted to you by 
the FBI from the 14th day of Oc ‘tober until the 6th day of November, 
you had arrived at the conclusion that you had a prima facie case, 
is that right? 

Mr. Greenserc. That is right, yes. 

Mr. Roasrs. And, having arrived at that conclusion, did you then 
ask the local FBI to make any further investigation of any other 


witnesses? 
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Mr. GREENBERG. No. You see, when we first discussed the case, 
we decided to get every bit of evidence available except for the police 
because they were going to furnish it to us themselves. 

Mr. Rogers. That is, prior to the time that you called Commis- 
sioner Monaghan, you and the local FBI had agreed that you would 
get all the evidence possible? 

Mr. GreENBERG. That is right, and we did get all the evidence, 
absolutely. 

Mr. Rogers. And from that evidence you arrived at a conclusion 
that you had a prima facie case? 

Mr. GREENBERG. That is right. 

Mr. Rogers. Did you ever discuss with anyone in the office whether 
or not this constituted a prima facie case? 

Mr. GREENBERG, Oh, well, I think my experience as a lawyer and 
the requirements are proof 

Mr. Rocers. Don’t misunderstand me. Did you discuss, as you 
know we do—and especially in Government offices—discuss with 
others 

Mr. GREENBERG. Well, that brings up something that went on in 
the spring. We had a meeting of assistants and at that time we were 
instructed not to discuss our cases with one another. 

Mr. Roggrrs. Then, by virtue of that, the only person that you 
would be entitled to discuss the matter with would be your superior, 
and in this case Mr. Martin? 

Mr. GREENBERG. That is right. I doubt that more than 2 or 3 
boys in the whole office knew I had this case. 

Mr. Rocers. Did you discuss the matter with Mr. Martin? 

Mr. Greenperea. Yes, only when something about it had to be 
discussed. 

Mr. Rocers. And he arrived at the same conclusion that you did, 
that you had a prima facie case? 

Mr. GREENBERG. He has since stated so to me; yes. 

Mr. Rogers. Did he make that statement to you prior to the time 
that you asked for the appointment with Commissioner Monaghan? 

Mr. Greenserea. I showed him the report of investigation which 
set forth the evidence which would support a case and he will have to 
speak for himself, but I am sure he was of the same opinion, that we 
had enough to warrant presenting the case to the grand jury and that 
without any defense being put in we would withstand a motion to 
dismiss for lack of proof. 

Mr. Rocrers. Then, knowing you had that, you then wanted other 
sufficient evidence if possible to nail your case down? 

Mr. GreEensBeRG. Either that or to find out I had only had one side 
of a story which might have been presented along a certain line for 
certain reasons, without having the other side. 

Mr. Rocrrs. And to get the other side, then you made the appoint- 
ment with Commissioner Monaghan? 

Mr. Greensera. Precisely. I wanted all the facts before I went 
ahead. 

Mr. Rogers. Sure, and then he didn’t supply to you the report 
immediately after your appointment that he had agreed to supply to 
you, the report of the district attorney? 

Mr. Greenserc. No; his report was to be of his own chief inspector. 

Mr. Rocrrs. Yes, and he didn’t supply that as he should have? 
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Mr. GREENBERG. I finally got it. 

Mr. Rocrrs. But you had to call him the second time? 

Mr. GREENBERG. | had to go up there the second time. I didn’t do 
any transactions on the telephone in this matter. 

Mr. Rocers. Did you in the meantime discuss the matter with the 
local FBI after you learned of this agreement? 

Mr. GREENBERG. Yes. 

Mr. Roaers. And with whom did you discuss it? 

Mr. Greenserc. With the agent in charge of the case. 

Mr. Rocers. Did he relate to you any knowledge or information of 
it? 

Mr. GreenserG. We just talked about the merits of our case. 

Mr. Rocers. Yes. 

Mr. Greensera. Certain phases of the investigation which hadn’t 
been completed. 

Mr. Rogers. I am talking about the agreement. As I understand 
your testimony, that the first knowledge you had of any agreement 
with the Metropolitan Police and the FBI was when you talked to 
Commissioner Monaghan? 

Mr. Greensera. That is right. 

Mr. Rogers. And upon your return to your office you reported that 
to Mr. Martin, your superior? 

Mr. GreEenBERG. That is right. 

Mr. Rogers. Now, the question is, did you then later discuss the 
matter with any member of the FBI who were inv estigating the case? 

Mr. GREENBERG. Certainly. 

Mr. Rogers. With whom? 

Mr. GreenserG. With the agent in charge of the case. 

Mr. Rogers. And did you mention the agreement? 

Mr. GreEenBerG. Yes. 

Mr. Roeers. Did he report anything to you about the agreement? 

Mr. Greenserea. He didn’t know about it; that was the first time 
he knew about it. 

Mr. Rocrrs. And when was this discussion had? 

Mr. Greensera. Oh, I would say toward the end of November. 

Mr. Rocers. At that time did he refuse to interview the police 
officers? 

Mr. GREENBERG. We were waiting to see what was going to happen. 
We were going to wait for this report of investigation before we went 
up there. We were going to get a report from these people. 

Mr. Rogers. What report? Do you mean the one that Com- 
missioner Monaghan promised you? 

Mr. Greenserea. Yes; I felt if I was getting a report I would want 
to have that before I started talking to the police officers. 

Mr. Rogers. And for that reason you did not want the FBI agent 
to be interviewing these police officers? 

Mr. GreenserG. We were going to wait until we saw what we had 
before we went ahead. 

Mr. Rogers. When you did receive this re port, as I understand in 
the month—— 

Mr. Greenserc. December 23. 

Mr. Rogers. December 23 from Commissioner Monaghan you 
received it and you then contacted the FBI agent. He happened to 
be on vacation. 
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Mr. GREENBERG. That is right. 

Mr. Rocers. And you did contact him about the 4th of January? 

Mr. GREENBERG. No, the day I received the letter telling him to 
go ahead and interview the police. He was gone so he wouldn't 
have been able to do it until after he returned anyhow. 

Mr. Rogers. When was that; do you recall? 

Mr. GREENBERG. That was December 23. 

Mr. Roarrs. But when he was authorized to go ahead and 

Mr. GREENBERG. Oh, I see. Mr. Boardman went up to the police 
headquarters on January 9. Thatis the date. He was not the agent 
in charge of the case. In other words, he went up to find out whether 
Mr. Monaghan would allow the FBI to interrogate the police officers 

Mr. Rocers. And he was not permitted to do so? 

Mr. Greenserc. I have been so advised. 

Mr. Rocerrs. I think that will be all, Mr. Chairman. 

Mr. Jonas. Mr. Greenberg, I think we are in accord when I say 
to you that in order to maintain law and order in any given com- 
munity there must be a complete understanding and harmony and 
cooperation between the various law enforcing agencies having that 
duty in charge? 

Mr. GREENBERG. Absolutely. 

Mr. Jonas. In your situation you had the responsibility of doing 
something for the agency that had to do with prosecution? 

Mr. Greenpera. That is right. 

Mr. Jonas. So did Commissioner Monaghan and he was in charge 
of the police. 

Mr. GREENBERG. Yes, sir. 

Mr. Jonas. When you went to him for this interview, you were 
seeking information in order to help you prosecute your case; isn’t 
that true? 

Mr. GreensercG. Either to help me prosecute it or to tell me I had 
no case. 

Mr. Jonas. In other words, seeking information to enlighten you as 
to any further proceedings? 

Mr. GREENBERG. That is right. 

Mr. Jonas. And when you talked to him at that time, did he appear 
to be cooperative? 

Mr. Greensera. Yes. 

Mr. Jonas. Put when you finished your conversation and you asked 
for further assistance or data or so on, he used the agreement that he 
said he had between McInerney and himself as a sort of shield to say 
he couldn’t cooperate to any further extent? Is that correct? 

Mr. GREENBERG. His cooperation was going to be that in line with 
his agreement he was going to furnish the Department of Justice with 
a copy of the report of investigation prepared by his own department 
and that in line with his agreement the FBI would not be permitted 
to interrogate his police officers—I would not be permitted to interro- 
gate his police officers, nor the both of us working together. Of 
course, I don’t think he understsood that would prevent a grand jury 
from calling these police officers, but I do think he also wanted me to 
do everything humanly possible to dispose of the matter short of pre- 
senting it to a grand jury. 

Mr. Jonas. Isn’t it customary in the district attorney’s office to 
take a brief statement of a witness who appears before the grand jury? 
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Mr. Greenserc. We like to know what they are going to testify 
to before they go in. 

Mr. Jonas. And in this case what you are trying to elicit, as | 
understand it, is to get the names of the witnesses or some parties 
who were involved in order that you might further explore the back- 
ground of this charge that was being made in your office? 

Mr. Greensera. Exactly right. 

Mr. Jonas. When you finally got the report, or received the report 
that you have made known to us here as coming from the police com- 
missioner, and you stated—I think I quote correctly—that it was 
glossed over, as you called it—— 

Mr. GrReenBeERG. It glossed over the facts. 

Mr. Jonas. That simply means in laymen’s language that the 
specific facts and the information that a prosecuting attorney must 
have was not in that report? It was merely an instrument in general 
terms so that when you read it over there was nothing in it that helped 
you in any way to explore your case? 

Mr. GREENBERG. It was not one bit of use as evidence of these 
facts and it wasn’t until we questioned the police officers themselves 
that we got the facts. 

Mr. Jonas. Prior to the time you went to the commissioner’s office, 
do you know if it is a fact that there was any open breach between the 
two great law enforcing agencies in the city of New York, the United 
States district attorney’s office and the department of police, or 
were you going along harmonious lines with the expectation that 
there would be complete cooperation between these two agencies? 

Mr. GreenperG. The best way I can answer that is by telling you 
about an arrangement we have with the police department: In addi- 
tion to my other duties I am the assistant United States attorney in 
charge of selective-service enforcement in this district and we have so 
many selective-service cases here that an arrangement was worked 
out before I even came back from the Far East by others whereby the 
FBI would give cases to the police department to investigate the 
whereabouts of delinquent selective-service registrants and they 
have been and are continuing to do good and effective work in tracking 
down these boys and getting them to get in touch with their local 
boards so that their selective-service status and their possible induc- 
tion may be worked out. I have a great many cases which are re- 
ferred from the local FBI office to the police department which are 
worked on by police officers and detectives and that is a sample of 
my own personal knowledge of the type of cooperation which does 
exist in another area of law enforcement and which would speak of 
harmonious relations between the two departments. 

In addition to that, I have another case on for trial which was to 
be tried today but has gone over to next week in which two of my key 
witnesses are police officers and they are going to testify for the 
Government. 

[ think the other assistants could speak of many, many instances of 
complete harmonious relations between the different Federal law- 
enforcement agencies and the New York City Police Department. 

Mr. Jonas. In the Jackson case, following your investigation which 
you stated took place, the charge was that of police brutality, wasn’t 
it? 
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Mr. GREENBERG. It was that of a violation of civil rights under 
color of law, the infliction of summary punishment. 

Mr. Jonas. Did you have a personal interview with Jackson? 

Mr. GreENBERG. I did not interview Jackson until he came in to the 
rand jury. I did have asworn statement from Jackson; I had several. 
First | had the sworn statement that Jackson’s attorney gave to the 
FBI, then I had a separate sworn statement taken from Jackson by 
two FBI agents. Third, I had evidence which had been obtained in 
the trial of Crawford in the magistrate’s court. Jackson was not a 
witness there. All of this gave me information as to the facts and | 
had also had some newspaper articles which discussed this disturbance 
There were some articles in the daily press about the disturbance on 
West 52d Street on August 9 and that was the background I had. It 
was not necessary for me to talk personally to Jackson about the facts 
of the case because if he gave me any contradictory statements I had 
an original statement which he had furnished, not only through his 
own lawyer, but a separate and complete statement of all the facts 
taken by the FBI. 

Mr. Jonas. Can you tell us this without a breach of the agreement 
that Mr. Collier has with you here as to the merits, as to whether 
Jackson was accusing any members of the police department with 
oe injury or treating him brutally? 

Mr. Greenpera. I think he has so stated in the press and in his 
lawsuit against the city. 

Mr. Jonas. But he never stated it to you personally? 

Mr. GREENBERG. He stated it to the grand jury. 

Mr. Jonas. But in the affidavit you obtained from him, did he 
state in there who inflicted this punishment upon him? 

Mr. Greensera. Of course. 

Mr. Jonas. Then you did have that information? 

Mr. GreenpercG. We certainly did have information. As a 
matter of fact, we had the court records of the case against Jackson 
presently pending in the court of special sessions here in New York 
City and on the back of the wrapper was listed the names of the 
witnesses on behalf of the people against Jackson and all of those 
names were police officers. We had names in evidence from varying 
sources but what they had to say and what evidence they had to 
supply, we didn’t have that. 

Mr. Jonas. Thank you. 

The CHarrman. Mr. Greenberg, is it your understanding of the 
agreement to which Mr. Monaghan referred that the agreement with 
McInerney was to the effect that the police department would furnish 
a report of its own investigation and that thereafter no matter what 
that report showed, that the police officers would not be interrogated 
by the FBI? 

Mr. Greensera. I don’t know that it went that far. I think Mr. 
Monaghan assumed it went that far but I felt that in the case of a 
real showdown I had the power of the grand jury subpena to compel 
them to come in. 

The Cuarrman. I appreciate you did have the power of subpena 
to appear before the grand jury and | am just seeking the facts. I[ 
gained the impression from your testimony that you considered that 
the agreement between Monaghan and McInerney was to the effect 
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that after the report of investigation of the police department by the 
police department was rendered to the Justice Department, that that 
was the end of it so far as anything except a possible grand jury 
proceeding was concerned? 

Mr. Greensere. Yes. That is my understanding of the agreement 
The CuHarrMan. In other words, whatever the report showed, 
would not lead to investigation or interrogation of the police officers 

by the FBI except as a part of the grand jury proceeding? 

Mr. GreenperG. That is right. In other words, my understand- 
ing, if I can state it, simply was this: that upon the police department 
investigating themselves and furnishing us with the report, insofar as 
their availability for interrogation, they were no longer to be available 
for any interrogation and we would, as Mr. Monaghan put it, stay out 
of their department. 

The CuarrmMan. Mr. Collier, do you have anything further? 

Mr. Couturier. No; Mr. Chairman. I would like to ask that this 
witness hold himself readily available for future questioning after the 
noon recess. 

Mr. Rogers. May I suggest, does the counsel have a copy of the 
report that was supplied by Commissioner Monaghan? 

Mr. Couturier. I don’t feel it properly should go into evidence, 
however, in view of the fact that it deals with the merits of the case 

do have a copy. Mr. Monaghan himself furnished it to me; it is 
available. 

Mr. Rogers. Is there anything in that report that is confidential 
as it deals with this case? 

Mr. Couuier. It does deal with the merits of the case, Mr. Chair- 
man. 

Mr. Rocers. Of course, there is an allegation or statement made 
here that the report itself was insufficient. 

Mr. Greenserc. That is my opinion. 

The CuarrMan. | think we will look at that, Mr. Rogers, and later 
pass on the question of whether it should be made a part of the record. 

Mr. Greenberg, a responsible official of the city of New York, has 
requested the privilege of conferring with our counsel with the possi- 
bility of propounding questions to “be put to you as a witness. In 
accordance with the rules which this subcommittee has followed, we 
do permit that such questions be submitted to us to be propounded to 
you and they will be passed upon during the noon recess and if you 
will be available after the noon recess for further questioning if 
required, we would appreciate it 

Mr. GREENBERG. Yes, sir. 

The CuarrmMan. Mr. Myles J. Lane, the United States attorney. 


TESTIMONY OF MYLES J. LANE, UNITED STATES ATTORNEY, 
SOUTHERN DISTRICT OF NEW YORK 


The Cuarrman. Mr. Lane, would you rise and be sworn in, please? 
Do you solemnly swear to tell the truth, the whole truth, and nothing 
but the truth, so help vou God? 

Mr. Lane. I do. 

Mr. Couurer. For the record, this is Mr. Myles J. Lane, United 
States attorney, southern district of New York. 





INVESTIGATION OF THE DEPARTMENT OF JUSTICE 51 


Mr. Lane, I would like to briefly get your background. Where 
did you receive your legal education? 

Mr. Lane. I got an LL. B. from the Boston College Law School in 
1934. I was admitted to the bar in the State of New York in 1936, 
became an assistant United States attorney in 1937. 

Mr. Couuier. In the southern district of New York? 

Mr. Lane. That is right. I have been in this office since April 2! 
of 1937. In September of 1951 I was appointed as the interim 
United States attorney by the judges of this court. 

Mr. Hituines. I think you forgot to mention that you went to 
undergraduate school at Dartmouth where you were quite a football 
player. 

Mr. Lang. Thank you. He was asking about my legal education 

On October 9, 1951, | was appointed by President Trumen as 
United States attorney for this district. 

Mr. Couturier. And you are presently serving in that capacity? 

Mr. Lane. Yes, sir. 

Mr. Conuier. Now you have had some long experience in this 
southern district of New York. 

Before we get into the specifies of this matter, I would like to go 
into a general line of questioning as it relates to the handling of police 
brutality, civil-rights cases, in New York. 

Can you give us briefly your understanding of the policy of how 
these cases are handled? 

Mr. Lang. All civil-rights cases originate out of Washington from 
the Criminal Division and if a complaint is sent by any individual 
in connection with a civil-rights case, it is my understanding that it 
is sent to the Criminal Division and the Criminal Division refers 
them to the Civil Rights Section of the Criminal Division. After 
the complaint is received by the Criminal Division, the Criminal 
Division, if it believes it is warranted, will ask the FBI to go out and 
make a preliminary investigation of the complaint. 

Mr. Couturier. That preliminary investigation is merely to estab 
lish the preliminary facts upon which the complaint is based, is that 
correct? 

Mr. Lang. I assume it is done for the purpose of determining 
whether further action'is warranted. After that is decided it is sent 
to the field office. For instance, if a civil-rights case originates in 
New York, the complaint would be sent to the Department of Justice. 
They would, if they thought it was warranted, have the FBI conduct 
a preliminary examination and, upon the receipt of a memo from the 
Bureau, they would then refer the case to my office for prosecution 
and from then on we would take it up. If we believed from reading 
the facts that additional investigation was warranted, before present- 
int the case to the grand jury, we would instruct the FBI to go get the 
additional facts. 

Mr. Coturer. Then would it be a fair statement to say that in all 
civil-rights complaints which are channeled into the Department, 
whether they be made at your office, at the Department itself, in 
Washington or any FBI field office, that first of all consideration is 
given as to whether a preliminary investigation will be made, then on 
the basis of that preliminary investigation, a consideration is made as 
to whether a full-scale investigation will be made, is that correct? 
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Mr. Lane. Of course, it is only my opinion. I believe that is th: 
way it is handled out of Washington. 

Mr. Coturer. As far as you know? 

Mr. Lane. I don’t know too much about the detail, but we have 
only received to my knowledge two cases involving civil rights. One 
is the Jackson case and the other is the Cusson case. 

Mr. Couuter. For what year? 

Mr. Lane. The Cusson case came in in 1951, I believe, but it carried 
over until July of 1952 and in each case a letter would come up with a 
memorandum attached to it from the Bureau with the facts in there 
and they would suggest to us that perhaps prosecution is warranted 
in these cases. 

Mr. Couturier. You say there was that one case in 1951 and there was 
this Jackson case in 1952? 

Mr. Lange. And I think there was another case which was in the 
office before I became United States attorney, the Derrick case, but 
I know nothing about the facts of that. 

Mr. Coutrer. In effect there are many, many complaints made 
on civil rights and police brutality but not all of those reach this full 
investigation stage or go to the grand jury, is that correct? 

Mr. Lang. You mean the complaints we receive? 

Mr. Couurer. That are received by your office or the Department. 
Do you have any knowledge of that? 

Mr. Lane. I don’t recall receiving any civil-rights complaints since 
I have been United States attorney until recently when this Jackson 
case broke in the newspapers and then we received, I believe—Mr. 
Greenberg told me we received 15 or 16 letters which we turned over 
to the FBI. 

Mr. Couturier. What I am trying to get at is that in proportion to 
the number of complaints made, there is a very small number that 
actually reach the place where the officers are interrogated as to their 
actions. 

Mr. Lane. The only case we had prior to this Jackson case was the 
Cusson case and in that case the FBI interrogated all the police 
officers. 

Mr. Couturier. That was the year before? 

Mr. Lane. That is the only one I can recall. 

Mr. Couturier. Mr. Chairman, I am receiving from the Department 
of Justice detailed information on the number of these cases that have 
been handled in the New York area by the FBI. I do not have that 
information at the moment before me and rather than give the figures 
I have, rather than possibly lead you astray, I had rather wait on 
those figures for the past 5 years to put them in the record in the 
form in which I receive them from the Department. However, | 
would like to read something to you that deals with the period from 
1939 through 1944 which will give us an idea of the number of com- 
plaints received throughout the United States and the number of 
cases that actually go to trial. 

This is taken from an opinion, a brief, that was filed in the United 
States Supreme Court in the October term, 1944, in the case of Screw 
v. United States (325 U.S. 91). This is a quote from the brief: 

The Department of Justice has established a policy of strict self-limitation wit! 
regard to prosecutions under the Civil Rights Acts. When violations of such 
statutes are reported, the Department requires that efforts be made to encourags 
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State officials to take appropriate action under State law. To assure consistent 
bservance of this policy in the enforcement of the civil-rights statutes, all United 
States attorneys have been instructed to submit cases to the Department for 
approval before prosecutions or investigations are instituted. The number of 
prosecutions which have been brought under the civil-rights statutes is small. No 
tatistics are available with respect to the number of prosecutions prior to 1939, 
hen a special Civil Rights Section was established in the Department of Justice. 
Only two cases during this period have been reported, United States v. Buntin— 


and there is the citation 
and United States v. Stone— 
and there is the citation 


since 1939. The number of complaints received annually by the Civil Rights See- 
tion has ranged from 8,000 to 14,000, but in no year have prosecutions under both 


sections 20 and 19, its companion statute, exceeded 76. In the fiseal year 1943, 
for example, 31 full investigations of alleged violations of section 20 were con- 
jucted and 3 cases were brought to trial. In the following fiscal year there 
were 55 such investigations and prosecutions were instituted in 12 cases. 

The CHarRMAN. What was the day of passage of the Federal civil- 
rights law? 

Mr. Couturier. The 2 statutes that are applicable—the basic Fed- 
eral statute is 18 United States Code 242, which was derived originally 
from an act of May 31, 1870; that is the origin of it. That is the color 
of law statute. ‘That is the one where a person acting under color of 
law—that is a misdemeanor. 

Mr. Jonas. Was it ever modified or amended? 

Mr. Couuier. It has been on many occasions, but I am going back 
to its original derivation. It was passed May 31, 1870. 

This second statute, which is a felony statute and is the conspiracy, 
2 or more persons, was also derived from the act of May 31, 1870; in 
other words, both statutes are now derived from an original statute 
passed back in 1870. 

The CuHarrMAN. When was the conspiracy statute passed? 

Mr. Couturier. I don’t have the latest 

The CHarrMANn. We should put that in the record. 

Mr. Couuier. I will put that in the original information. In addi- 
tion I will inform the subcommittee as to the number of cases which 
have actually come to the attention of the FBI where police officers 
were actually interrogated for the purpose of showing the number of 
cases and because the question has been raised as to the morale of 
these police officers being affected by such investigations. 

Now, Mr. Lane, I would like to trace as far as possible chrono- 
logically the way you came into this entire picture. I believe that it 
goes back to a conversation which you had over the telephone—if I 
am mistaken please correct me—with Mr. McInerney sometime in 
possibly May of 1951. Would that be correct? 

Mr. Lanz. Yes, on May 28 to be exact, 1952. Mr. McInerney 
told me over the telephone he had talked to Mr. Monaghan and 
advised Mr. Monaghan he would confer with Mr. Monaghan on his 
next trip to the city. What I gathered was that Mr. Monaghan had 
talked to Mr. McInerney over the telephone for the purpose of arrang- 
ing a meeting at Washington to discuss the merits of the Cusson case. 

Mr. Couuier. Did he tell you that was the purpose of the visit? 

Mr. Lane. Yes. 

Mr. Couurer. Then, how was the date of July 11 arrived at? 
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Mr. Lane. Well, the next visit that Mr. McInerney made to New 
York was to be on July 11, 1952, and I believe that he had contacted 
me by telephone to advise the police officials that was the date he 
would be in town. 

Mr. Couurer. The purpose of that was to discuss the Cusson case 
and that he would meet with Commissioner Monaghan. Is that 
correct? 

Mr. Lane. Yes. 

Mr. Couirer. Was any change made in the plans? 

Mr. Lane. I think Commissioner Monaghan was on vacation o1 
something because on the date in question that the conference was had, 
July 11, Mr. Monaghan was not present but he was represented by 
Deputy Commissioner Fristensky and Chief Inspector Rothengast. 

Mr. Couurer. Do you recall conferring with Mr. McInerney again 
and informing him that Mr. Monaghan would be out of town? 

Mr. Lane. I am notftoo sure of that. 

Mr. Coutrer. You may have 

Mr. Lane. I am not positive. 

Mr. Couturier. On the date of July 11 you conferred with Mr 
MelInerney prior to the time that you conferred with these gentlemen 
or was it all simultaneous? 

Mr. Lane. We had a conference prior to the arrival of the police 
officers. 

Mr. Cottier. What was the purpose of that? 

Mr. Lane. We discussed the merits of the Cusson case. 

Mr. Couturier. That is the Rvan case, the Cusson case? 

Mr. Lane. That is right. 

Mr. Couurer. Did Mr. McInerney have with him any material in 
connection with that case? 

Mr. Lane. Well, he had a briefcase; I don’t know whether he had 
occasion to refer to the briefcase. 

Mr. Couturier. Did you arrive at any conclusion at that time as to 
that particular case? 

Mr. Lane. Yes; we decided that on the merits that case was not 
the type of a case to present to the grand jury as one of our civil- 
rights cases because we felt that the chances of obtaining either an 
indictment or conviction were very slim, if not impossible. 

Mr. Coutrer. Had the police officers in that case been interrogated 
by the FBI? 

Mr. Lane. Yes. 

Mr. Couturier. Had there been any problems encountered by the 
FBI or your office in obtaining the right to interrogate those officers? 

Mr. Lane. Not that I recall. 

Mr. Courier. Never brought to your attention? 

Mr. Lane. The FBI never complained that the police had re- 
fused to talk to them and, from what I know of the case, I believe the 
FBI had interrogated all the police officers who were in any way con- 
nected with that case. 

Mr. Coutrer. You say that case, which had originated back in 
1951, was the only case you can recall where ‘these circumstances 
occurred, where they had to interrogate the police officers? 

Mr. Lane. Yes. I am not familiar with the Derrick case; I can’t 
testify on that. 
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Mr. Courier. Over a period of how many years would there be on 
or two occasions where they would interrogate the police off cers 

Mr. Lane. In civil-rights cases? 

Mr. Couuier. Yes. 

Mr. Lane. The only case 1 know of was the Cusson case 

Mr. Coturer. That would be from the time you became United 
States attorney or assistant? 

Mr. Lane. In all my experience in the office I don’t recall any 
experience except the Cusson case, to my personal knowledge 

Mr. Couurer. Had you prior to that conference had any informa- 
tion brought to your know ledge relating to the problem of morale in 
the police departme nt as it related to police e officers being interrogated 
in policy-brutality cases? 

Mr. Lane. No; 1 hadn’t. 

Mr. Coxurer. It had never been brought to your attention? 

Mr. Lang. Not to the best of my knowledge; no. 

Mr. Couuirer. You don’t recall Mr. McInerney mentioning that 
as one of the matters to be taken up at this conference? 

Mr. Lane. I don’t recall it. 1 think the only thing that was 
stressed at that conference was to be the merits of the Cusson case. 

Mr. Couturier. You talked about the Cusson case with Mr. Me- 
Inerney privately; you invited the two officials from the police 
department to come in. Will you describe for us what occurred then? 

Mr. Lane. Preliminarily let me explain why my office was used, 
if the subcommittee would like to hear about it. 

Mr. Courier. All right. 

Mr. Lann. Several years ago the Attorney General had a suite in 
this building but, with the advent of additional judges, all the space 
that was available was taken up by the judges and, as a matter of fac 
two of the circuit-court judges, out of courtesy to me, have combine r 
and used one suite so that I, as the United States attorney, could 
utilize the suite which normally would be used by one of the judges 
As a result there is no place in the building for officials of the Justice 
Department, in the higher echelons, to have conferences, so they 
utilize my office whenever they come to town. If the attorney general 
comes in, as he has on occasion, he uses my office and if any of his 
assistants in charge of divisions come, they use my office. Mr 
MelInerney wanted to use my office in connection with this Cusson 
case. 

Do you want me to continue? 

Mr. Couturier. First of all, you discussed with these gentlemen the 
Cusson case; is that correct? 

Mr. Lane. That is correct. 

Mr. Couturier. That was the first topic of conservation? 

Mr. Lane. Yes. 

Mr. Couurer. Describe the manner in which the conference took 
place, the arrangement of the room, so we will know. 

Mr. Lane. I have in my office a table about this size {indicating 
witness table]. I sat at one end of the table, two police officers sat 
on a side and Mr. McInerney sat oposite them. On that table I have 
a telephone. In the course of that discussion occasionally the tele- 
phone would ring and my secretary would call me out. I was in there 
for the best part of it but occasionally I would leave the room. 
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Mr. Couturier. What occurred in the course of the conversations? 

Mr. Lang. There was a brief discussion on the merits of the Cusson 
case. The police officers gave us some additional information about 
Cusson and his record and so forth and then from there the conversa- 
tion veered to the question of the morale problem of the police depart- 
ment. Mr. McInerney listened; I was there more or less as a spectator 
or witness. They discussed the proposition of the FBI agents coming 
to the various precinct houses to interrogate the officers—their 
officers. They felt that had a bad effect upon the morale of the 
department and they mentioned something about the Communists 
using that for propaganda purposes. They wanted to know—and 
this is to my recollection; I took no notes—if there was some method 
that could be arranged whereby they could be givep an opportunity 
to clean their own house first; in othee words, if any complaint was 
sent to Washington about these civil-rights cases, they would like to 
be informed about it so that they could, if necessary, discipline their 
own officers and then send a report, as I understood it, not to the 
United States attorney, but to Washington to the Department of 
Justice, because up to that time the United States attorney would 
not have received any case for prosecution and I do know this: that 
as far as I recall, there was nothing said in that conference about 
excluding the FBI from any investigation. My understanding of it 
was that if and when such a report was sent down to the Department 
of Justice to the Civil Rights Section, that after reading that report, 
the Department of Justice could take whatever action they wished 
and they could send the case out to the field for prosecution and | 
never understood, at least from the conversations that these officers 
bad with Mr. McInerney, that once the case was to be sent out to the 
field that the United States attorney was to be restricted in any ay. 

I do recall the officers stating that the police department had an 
aversion to their own officers being interrogated by the FBI and they 
would prefer to have their own officers go before a grand jury and 
waive immunity. 

Mr. Coxturer. Did you gather from their statements on morale 
problems that they were talking about these officers being interviewed 
by FBI agents on numerous occasions and that it was repeated time 
and time again, or were they speaking of one particular case? 

Mr. Lang. | think they were talking about the FBI interrogating 
their officers. 

Mr. Couturier. But in effect, as you pointed out, there had only bee: 
1 or 2 occasions where that was done. 

Mr. Lang. That I know of, yes. 

Mr. Couirer. Did you gather, then, from their statements that 
this was something that was recurring monthly almost? 

Mr. Lang. No; I didn’t gather that at all. All I gathered was what 
they said, and I can only repeat what they said. They did not like 
the idea of the FBI interrogating the police department because it 
was a question of one investigating agency coming in and interrogating 
another investigating agency. They preferred to do it themselves, if 
they could, in the first instance. After they: had completed their 
own investigation, they would send it down to the Civil Rights 
Section at Washington and then if the Civil Rights Section at Wash- 
ington, after reading that report, were not satisfied, they could then 
refer the case out in the normal way to the FBI. 
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Mr. Couurer. Unless the Civil Rights Section had some other 
evidence brought to their attention they would base their opinion on 
that report; is that correc t? 

Mr. Lane. All I am trying to tell you is what I heard. 

Mr. Cottier. You didn’t discuss that ever? 

Mr. Lang. No, and Mr. McInerney as I understood it—I am a 
little vague, I took no notes—Mr. McInerney as I understood it was 
going to look upon this more or less as an experiment. 
~ Mr. Coturer. Did he then agree to this proposition? 

Mr. Lane. Well, there was no word said about agreement. He 
said he would look into the situation. Of course, the question of 
agreement is something that went on in his mind and in the minds of 
the police officers. I can’t swear to that. 

Mr. Couurer. Did you have the impression when you finished 
with that conference that there had been a meeting of minds? 

Mr. Lane. I had the impression that Mr. McInerney was going to 
permit the police to perhaps experiment on one case in this but I 
didn’t get any impression that this was to be definite as of that time. 
That was something that probably Mr. McInerney was going to make 
up his mind on at a later date. Perhaps he had made up his mind at 
that moment; I don’t know. 

Mr. Couuier. Did you enter into any discussion with Mr. McIner- 
ney, either in front of these individuals or otherwise, which concerned 
this same problem in other large cities or large metropolitan areas? 

Mr. Lanz. I didn’t. 

Mr. Couurer. You did not participate in any discussion where that 
was brought up? 

Mr. Lang. No. 

Mr. Couurer. Do you recall that during the discussion in your 
office that they talked in terms of New York City or police depart- 
ments in all large areas? 

Mr Lane. The police officers were interested only in New York 
City as far as I knew 

Mr. Couurer. And did you have any private discussion with Mr. 
McInerney about this matter after this? 

Mr. Lang. No; and with reference to that report, as I understand 
it, & memo was sent by Mr. McInerney to the head of the Civil 
Rights Division as of July 30, 1952. I didn’t know of the existence 
of that memo until January 9, 1952, when Mr. Boardman came to 
my office, 

Mr. Couurer. I want to get to that in a minute. How long did 
this conference, the entire conference, last with the police represen- 
tatives? 

Mr. Lang. I should say from one-half to three-quarters of an hour. 

Mr. Courier. Did they bring with them some material in connec- 
tion with the Cusson case? 

Mr. Lane. I believe they had some papers with them and there 
were two officers who were outside in the waiting room. 

Mr. Couuirr. Did they give those to you or to Mr. McInerney? 

Mr. Lane. No; they may have given them to Mr. McInerney, I 
am not positive. I received nothing. 

Mr. Couuier. Did you participate in the discussion as it related 
to this general problem? 

Mr. Lane. No. 
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Mr. Co.urer. You were sitting there? 

Mr. Lane. I was listening. 

Mr. Couturier. But you didn’t interject or make any comments? 

Mr. Lang. No, because it would be improper. 

Mr. Couirer. Why? 

Mr. Lane. Because it would involve a policy and the policy would 
be determined by the top echelons of the Justice Department. 

Mr. Co.uier. You were sitting there with your superior; is that 
correct? 

Mr. Lane. The Attorney General is my superior. 

Mr. Courier. He is an Assistant Attorney General? 

Mr. Lane. That is true. 

Mr. Co.urer. He was higher ranking than you? 

Mr. Lane. Yes, he was. 

Mr. Cottier. And am I correct in saying then, you felt it was up to 
him to make any decision? 

Mr. Lanz. That is correct. I would not interject myself into any 
policy decision in the Department of Justice. 

Mr. Couurer. And if the decision was made you wouldn’t ques- 
tion it? 

Mr. Lane. I couldn’t very well. 

Mr. Coxurer. You never received anything in writing other than 
this memorandum which you later asked—from Mr. McInerney 
regarding this matter? 

Mr. Lane. I never received anything in writing or orally after that 

Mr. Coturer. Is there any other fact relating to this July 11 con- 
ference that should be brought before the subcommittee? 

Mr. Lane. I don’t recall any. 

Mr. Couturier. Now, what was the next information you obtained or 
action you took as it relates to this agreement? Would that be Janu- 
ary 9 or was there anything in between? 

Mr. Lane. The next information I got respecting this entire matter 
was when Mr. Leland Boardman of the FBI, the special agent in 
charge of the New York office, came into my office. I believe he 
either called me or came to my office after he called me on January 9. 

Mr. Couurer. Now, we have had testimony this morning from one 
of your assistants to the effect that in November and in December in 
connection with a specific case, namely the Jackson case, he attempted 
to obtain permission from Monaghan to interview the police officers 
involved in the Jackson case and was refused. Was that matter 
brought to your attention? 

Mr. Lane. No. 

Mr. Couturier. You had no knowledge of that set of facts? 

Mr. Lane. No. 

Mr. Cotuter. Then the next thing that happened, as far as you 
recall, is January 9.. You knew nothing about this other matter? 

Mr. Lane. Nothing at all. 

Mr. CouuerR. On January 9 Mr. Leland Boardman, the special 

agent in charge of the FBI office in New York City, appeared i in your 
office; is that correct? 

Mr. Lane. Theat is correct. 

Mr. Cotter. Did he call you? 

Mr. Lane. He called me first and came over. 
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Mr. Conuier. What did he tell you? 

Mr. Lane. He asked me if there was any agreement or any under- 
standing between the police department and the Justice Department 
respecting the interrogation of police officers. I told him there had 
heen some sort of a conference last summer, the summer of 1952 

Mr. Coturer. That would be July 11? 

Mr. Lang. July—in which there had been some discussion about 
the interrogation of police officers preliminary to sending cases out 
to the field. He asked me if there was any agreement, and I[ told him 
| would have to call Washington to find out from Mr. McInerney just 
what the status of the matter was. I thereupon 

Mr. Couturier. In his presence you called McInerney’ 

Mr. Lane. No; I called McInerney and I asked a about this 
situation and he said he had sent a memorandum on July 30, to Mr. 
Caldwell of the Civil Rights Section. I asked him if he would send 
me a copy of that memorandum, which he d‘d, and when I received 
it I sent a copy to Mr. Greenberg so he would have it available. 

Mr. Coxirer. What did Mr. Boardman tell you had been breught 
to his attention in connection with the investigation which prompted 
him to ask you whether there was or was not an agreement? 

Mr. LANE. He said that he had visited Mr. }Monaghan with the 
idea of having some understanding about why his men were not 
permitted to question police officers. 

Mr. Couirer. And that conversation had occurred on that day? 

Mr. Lang. I believe so; I believe it occurred that morning. 

Mr. Couturier. January 9? 

Mr. Lang. I think it was. 

Mr. Couturier. What else did he tell you? Did he make any other 
statement as to what Monaghan had told him? 

Mr. Lane. I believe he said that Mr. Monaghan had spoken about 
some sort of an understanding with the Department of Justice. 

Mr. Coturer. Do you recall whether he referred to it as an under- 
standing or an azreement? 

Mr. Lane. It could be one or the other; ; perhaps he said agreement, 
perhaps understanding. 

Mr. Couurer. Did that conclude your conversation with Mr, 
Boardman? 

Mr. Lane. I told him I was going to call Monaghan and after I 
called Monaghan I sent him a letter and I incorporated in the letter the 
the wording of the memo that I had received from Washington. 

Mr. Cottier. Wait a minute. Let me get this sequence of events. 
You told him you were going to call Monaghan? 

Mr. Lane. I told him I was going to call Monaghan and McInerney. 

Mr. Couturier. So he left your office and you put in a call to 
McInerney? 

Mr. Lang. That is right. 

Mr. Couturer. McInerney told you about the memorandum, read 
it to you, is that correct? 

Mr. Lang. He read it to me and sent me a copy. 

Mr. Couturier. You had finished your call to McInerney. Did you 
then call Monaghan? 

Mr. Lane. Yes. 

Mr. Coturer. And you told him what? 
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Mr. Lane. I told him that I had received a visit from Mr. Board- 
man about this entire matter, and he told me he was going to take the 
entire matter up with the Department of Justice within the week. 

Mr. Couurer. You told him you had been informed there had been 
an agreement, or some sort of understanding? 

Mr. Lane. I told him about my discussion with Mr. Boardman. 

Mr. Couurer. Did he deny or affirm it? 

Mr. Lane. I don’t recall just what he said on that. 

mn Co.urer. He is bound to have said something one way or the 
other. 

Mr. Lane. I am a little vague on that and I want to be sure. 

Mr. Couurer. You didn’t make any notes at the time? 

Mr. Lane. No, no. 

Mr. Couturier. And your recollection is not clear as to whether he 
affirmed or denied that there was such an arrangement? 

Mr. Lane. That is right. He may have referred to the conversa- 
tion we had last summer, that his officers had with Mr. McInerney 
about this so called understanding. 

Mr. Couuier. Did he admit, then, he had refused to allow the FBI 
to interrogate the officers? 

Mr. Lane. I believe he did; yes. 

Mr. Cottier. What else did you tell him? 

Mr. Lane. What else did I tell Monaghan? 

Mr. Couuter. Yes. 

Mr. Lange. I think that was all. 

Mr. Couturier. Did you tell him you were going to write him a 
letter? 

Mr. Lane. I don’t think I wrote him a letter. 

Mr. Couturier. You don’t think you wrote him a letter? 

Mr. Lane. No. 

Mr. Couitier. I thought I heard you say 

Mr. Lane. I wrote a letter to Mr. Boardman, I wrote that on 
January 12, in which I told him that following our conversation of 
the previous Friday, which was the 9th, that I had communicated 
with Mr. McInerney with reference to this memorandum and I in- 
corporated in there just what the memorandum stated. 

Mr. Couturier. Did you refer to your call to Mr. Monaghan in that 
letter? 

Mr. Lane. Yes; I did. 

Mr. Couturier. Will you read that portion? 

— Lane. I said, “I discussed the matter over the telephone with 
the New York City Police Commissioner George oe ae who in- 
formed me he is going to take the entire matter up with the Justice 
Department within the week.”’ 

Mr. Couuier. That is all? 

Mr. Lane. That is all. 

Mr. Couurer. What is the date of that communication? 

Mr. Lane. That is January 12. 

Mr. Courier. And that is from you to Leland Boardman? 

Mr. Lane. That is right. 

Mr. Couturier. Now, did you follow up this matter with anyone in 
the Department? In other words, it has now been brought to your 
attention by the FBI that the police commissioner of New York City 
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has refused to allow his men to be interviewed in a specific case by the 
FBI. What did you do with that information? 

Mr. Lang. I believe that Mr. Greenberg wrote to Washington in 
connection with that. 

Mr. Coturer. May I refresh your memory? Did you not call Mr. 
Ray Whearty, first assistant, Criminal Division, Department of 
Justice, saying this? ‘He is the first man under the attorney general 
in charge 

Mr. re: Yes, I called Ray Whearty and told him about this 
situation and I think from there on Mr. Greenberg took the case up. 
I don’t believe I did anything else other than that. 

Mr. Co.ttrer. Can you recall what you told Mr. Whearty? 

Mr. Lane. I believe I spoke to him about some understanding that 
existed between Mr. McInerney and the police officers in New York 
City respecting the interrogation of the police officers in connection 
with civil rights cases. 

Mr. Coutrer. Did you inform him in that conversation that Mr. 
McInerney had agreed to this suggested procedure? 

Mr. Lang. I am not sure whether I said he agreed to it, but he 
certainly intended to conduct it on an experimental basis. 

Mr. Coturer. Do you recall any other details with regard to your 
conversation with Mr. Whearty? 

Mr. Lane. No; I don’t. 

Mr. Couturier. Do you recall what he said he would do with that 
information? Did he tell you he would take any particular action? 

Mr. Lane. I don’t recall. 

Mr. Couurer. Did he tell you this was news to him? 

Mr. Lane. I think he said it was. 

Mr. Courier. He had never heard of it before? 

Mr. Lane. Yes. 

Mr. CouuieR. Now, following that conversation with Mr. Whearty, 
which again was on January 9 

The CHarrMan. Let me interrupt to clarify. Whearty was the 
first assistant to McInerney at that time? 

Mr. Couuier. No, sir; Charlie Murray had come in by that time. 
McInerney was transferred on August 10, 1952. 

The Cuarrman. Had Whearty been the first assistant to Mc ‘Inerney 
while he was Assistant Attorney General? 

Mr. Couuer. Yes, sir. 

The Cratrman. And his statement to you was that he had never 
heard of the agreement, he had never even seen the memorandum 
that you now have that McInerney had written? 

Mr. Couurer. I believe that is right. 

Mr. Chairman, we will have testimony from Mr. Whearty. 

The Cuarrman. You could conveniently be back after recess? 

Mr. Lane. Yes. 

The CuarrMan. I think unless you have objection, this would be a 
aoe are at which to recess. The subcommittee will stand in recess 
unt 

* (Whereupon at 11:55 a. m. the subcommittee recessed to reconvene 

t 2:30 p. m.) 
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AFTERNOON SESSION 


The CHarrMan. The subcommittee will come to order. 

Mr. Collier, you were interrogating Mr. Lane. Do you want to 
continue now? 

Mr. Cou.rer. Yes, sir. 

Mr. Lane, referring back to previous testimony relating to a con- 
versation you had on January 9 with Mr. Raymond Whearty, first 
assistant in the Criminal Division, I believe you refreshed your recol- 
lection as to what occurred at that time. Will you inform the com- 
mittee? 

Mr. Lane. Yes. I have a transcript of the telephone conversation 
with Mr. Whearty in which I told him that I had spoken to Mr. 
McInerney about this. 

The CHarrMan. Would you speak a little louder, Mr. Lane? 

Mr. Lane. Yes. I called Mr. Whearty and I told him that I had 
spoken to Mr. McInerney earlier on that afternoon of January 9. | 
told him that last summer, pursuant to request of the police commis- 
sioner, there had been a conference in my office between Mr. MclIner- 
ney and Mr. Fristensky and Rothengast «of the police department and 
that during that time the question of ths Cusson case had been dis- 
cussed and after that they had gone int» some discussion about the 
handling of matters of this sort in the future. 

As the telephone transcript indicates, the police were concerned 
over the fact that they were to be investigated-——— 

The CuarrMan. This is what you said? 

Mr. Lane. Yes. The part I want to get at is that this morning 
Mr. Collier mentioned something about was there any question of 
agreement, any statement about an agreement mentioned at that 
conference on July 11. 

Mr. Courier. Telephone. 

Mr. Lane. Over the telephone, whether I had said anything about 
an agreement, and as | look through the transcript of the conversation 
which was taken down, there was nothing said about agreement at all, 
but what I want to put in the record is this: Mr. Whearty says this: 
“T wish I had known about that.’’, referring to the memorandum from 
Mr. McInerney to Mr. Caldwell of the civil rights section. 

Mr. Couuier. On July 30. 

Mr. Lang. That is right. He said, “I didn’t know about that. [ 
never heard of it. I will have to check that with Caldwell over in 
civil rights.” 

Then I said, “‘ Will you check it?’”’ Mr. Whearty said, ‘‘ Miles, lots 
of times Jim bypassed me and sent memos to sections and [ never 
knew it.” 

Mr. Couturier. That is while he was head of the Criminal Division, 
he meant then that McInerney as head of the Criminal Division was 
bypassing his first assistant; is that correct? 

Mr. Lang. Mr. Whearty was an assistant, yes; and sometimes he 
would send these direct to the various divisions under him. 

Mr. Couurer. All right. : 

Mr. Lane. Then I said, “If the section got it, would it be sent to 
the FBI?” Mr. Whearty said, ‘“The section should have picked it up 
with a memo to the FBI. I will look into it now and see what the 
score 1s. 
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Then I said, ‘‘What I would like to know is what the present policy is. 
We received a so-called report from the police commissioner on Brennan 
which we have forwarded to Washington, but in the meantime the 
FBI wants to know what the score is so that they can move in and 
do their usual job of interviewing these people. I have always got to 
be in a position to know what the department policy is so I can 
advise Monaghan so that we are not at swords’ points all over the 
field. Will you let me know, Ray?” 

And Mr. Whearty said, “I sure will.’”’ And I said, ‘“‘So that we 
can straighten the whole thing out.’’ Mr. Whearty said, “I will. 
Is that all on that?’ And I said, “Yes.” 

Mr. Couurer. That’s fine. 

The CHairMAN. At that point, just for clarification, have you 
given us everything in that telephone conversation with Whe arty 
relating to this subject or are there additional matters in your memo? 

Mr. Lany. Well, there is something before that. Do you want 
that, too? 

The Cuarrman. Not necessarily. I think it would be wise to mark 
it for identification and let counsel look at it and see if it is anything 
that is material. We will just mark it for identification. 

Mr. Lang. The latter part of the conversation refers to another 
case which has nothing at all to do with civil rights. 

The CuarrMan. Very well. 

Mr. Lang. Supposing I make a copy of the entire conversation that 
relates to this particular matter. 

The CuarrMAN. That is fine. Then we can determine whether 
there is anything material. Will you furnish us with that? 

Mr. Lane. Yes; I will do that when I leave here this afternoon. 

Mr. Couturier. Now, going back to Boardman’s conversation with 
you on January 9, did he or did he not inform you that the FBI had no 
knowledge of this arrangement prior to the time that he contacted 
Monaghan? 

Mr. Lane. As I understood it, my recollection is that they did not 
have any. 

Mr. Coxturer. That was their first knowledge? 

Mr. Lang. That is right. 

Mr. Couuier. So that in effect what that means is that the FBI was 
not informed by virtue of this memorandum that Melnerney wrote on 
July 30? 

Mr. Lang. That was my understanding. 

Mr. Cotuier. Now, we have covered your conversation with Mr. 
Monaghan on January 9. Did anything else occur on that date which 
relates to this matter under discussion? 

Mr. Lang. I don’t recall anything else unless you can refresh my 
recollection. 

Mr. Cotuirer. No; I just wondered if there was something J didn’t 
know about. Now, following that, what was the next step in this 
chronology? 

Mr. Lang. Well, on the 12th, which was the following Monday, I 
received a copy of this memorandum of July 30, and then I made an 
extract, at least I copied it down and put it in the letter which I sent to 
Mr. Boardman, I also had a copy of it made and sent to Mr. Green- 
berg who was in charge of the case because we give the assistants a copy 
of everything that pertains to each case. 
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Mr. Co.uter. He referred to that earlier and said he received that. 

Mr. Lane. That is right. 

Mr. Cottier. Now was the next thing a letter from Mr. Charles 
Murray, then Assistant Attorney General, to yourself which in effect 
revoked the agreement? 

Mr. Lang. Yes, the next letter or the next step was a letter dated 
out of Washington January 16. 

Mr. Couturier. That is the one I am referring to. 

Unless the chairman desires otherwise it will not be put into evi- 
dence until Mr. McGranery appears as a witness. 

The CuarrMANn. Yes, as you wish. 

Mr. Couturier. What did you do with the information that you 
obtained from that communication? 

Mr. Lanz. I passed it on to Mr. Greenberg. You see, that is a 
letter that comes in the usual course of business, and all letters per- 
taining to all cases are referred to the particular assistant in charge of 
the case. 

Mr. Couturier. Right. Who was Mr. Greenberg in this instance? 

Mr. Lanz. That is right. 

Mr. Couurer. Did you confer with Mr. Monaghan with regard to 
that information? 

Mr. Lang. I had one conversation over the telephone with Mr. 
Monaghan. I don’t know as it was with reference to this letter at 
that time, but I do recall one conversation with Mr. Monaghan just 
prior to his departure for a conversation or conference with Mr. 
Brownell. 

Mr. CouurEr. I will fix that by date. It was February 16. 

Mr. Lang. Then shortly before that I talked to Mr. Monaghan 
and he said that he was going down to Washington to discuss this 
entire matter with the new administration. 

Mr. Couuier. Did he say with whom or anything like that? 

Mr. Lang. No, my best recollection is with Mr. Rogers and Mr. 
Brownell. 

Mr. Couurer. Did you call him or did he call you? 

The CHairMan. Mr. Rogers is Deputy Attorney General. 

Mr. Couurer. William Rogers. 

The Cuarrman. And Mr. Brownell is now the Attorney General. 

Mr. Lane. That is correct. 

Mr. Couturier. Did you call Mr. Monaghan or did Mr. Monaghan 
call you? 

Mr. Lane. I am not clear on that. My best recollection is that he 
called me. 

Mr. Couturier. You think it was shortly before the 16th of February? 

Mr. Lane. It was shortly before the 16th. 

Mr. Couturier. A day or so? 

Mr. Lane. No; it might have been a week. 

Mr. Coturer. Were you informed by Mr. Boardman that he had 
after the revocation of this again attempted to obtain permission to 
have the officers interviewed by FBI agents? 

Mr. Lane. I think he may have informed*Mr. Greenberg, but I 
don’t believe I knew it. 

Mr. Courter. Didn’t tell you. You didn’t, to your recollection, 
inform Monaghan that this arrangement had been revoked by virtue 
of this letter of January 16th? 
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Mr. Lang. I think I did mention that. 

Mr. Couurer. At that conversation? 

Mr. Lang. In the telephone conversation, I believe, my best 
recollection is now that I did mention the fact that the FBI were to 
investigate and interrogate everybody. 

Mr. Coutrer. But that was in February, it would be around, say, 
the 10th or thereabouts, of February, right? 

Mr. Lang. Yes; I think so. 

Mr. Coutrer. So then this letter was January 16? 

Mr. Lang. Yes. 

Mr. Coxuier. So there would be about a month in there, or there- 
abouts, three-quarters of a month? 

Mr. Lane. | am quite certain that I had the conversation some- 
where in that vicinity with Mr. Monaghan in which I must have 
discussed the fact with him that any understanding they had in con- 
nection with this matter had been abrogated. 1 am quite certain, 
although I am not positive. 

Mr. Cottier. Do you recall what he said? 

Mr. Lanz. No; I don’t. 

Mr. Cottier. You don’t know whether he a‘firmed or denied? 

Mr. Lang. No; except that what he wanted to do was to go to 
Washington and talk it over with the authorities down there. 

Mr. Cotuler. Now after that conversation was held, did you have 
any other conversation with Mr. Monaghan or with anyone else that 
relates to this matter under discussion? 

Mr. Lang. Let me see. Yes, I had a conversation with Mr. 
Rogers on the telephone. 

Mr. Coxturer. William Rogers, Deputy Attorney General? 

Mr. Lang. That is right. 

Mr. Courier. What was the date of that conversation? 

Mr. Lang. It was just before the—possibly the weekend of Feb- 
ruary—around February 13. It would be on a Thursday or Friday. 

Mr. Coturer. That would be after your conversation with Mona- 
ghan? 

Mr. Lang. That is right. 

Mr. Couurer. And before his appearance in Washington? 

Mr. Lane. That is right. And he told me that Mr. Monaghan 
was going to Washington to have a conference. I think the con- 
ference was going to be on the 16th or 17th of February. At that 
time I told him I was putting the entire matter before the grand jury 
starting on the 16th, but I said that I would hold putting in any 
police officers’ testimony until the 17th, I believe, of February. In 
other words, I told him I intended to put the testimony of the police 
before the grand jury, but I would not do that until after Mr. Mona- 
ghan had had a chance to confer in Washington with the Department 
of Justice. 

Mr. Coturer. Did Mr. Monaghan in this conversation with you 
request that? 

Mr. Lane. Oh, yes; he asked if we could hold everything in abey- 
anny pending that conversation. 

Ir. Cottrer. Then in that conversation which occurred some- 
immaale will place it around the 10th, say, of February—he asked 
that you hold in abeyance the bringing ‘of these police officers before 
the grand jury; is that correct? 
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Mr. Lane. Until he had a chance to—— 

Mr. Co.urer. To confer with Mr. Brownell and Mr. Rogers’ 

Mr. Lane. That is right. 

Mr. Couurer. Is that right? 

Mr. Lane. That is right. 

Mr. Co.urer. Now, after this conversation or after this February 
16 meeting in Washington, did you have any further conversation 
relating to this; were you advised as to the outcome of that con- 
ference? 

Mr. Lane. After Mr. Monaghan had talked with Washington 
he told me on the telephone that he would cooperate 100 percent. 

Mr. Couturier. This was after he had talked with Washington? 

Mr. Lane. Yes. I can’t fix the exact date. Then I asked Mr. 
Boardman of the FBI if he would prefer to have the FBI officers at 
that time question the police, and he said he would prefer it as far as 
this case was concerned, to have the police officers brought before the 
grand jury. 

Mr. Couturier. It was past the point of interviewing at that time? 

Mr. Lane. Yes. So then I gave Mr. Greenberg instructions to 
have the police before the grand jury for a complete interrogation 

Mr. Couurer. So what we have, then, is an attitude on the part 
of Commissioner Monaghan completely changed after he had con- 
ferred with Mr. Rogers in Washington, is that right; he then agreed 
to cooperate 100 percent? 

Mr. Lane. Well, that was his statement to me. 

Mr. Couurer. Now we had 2 telephone conversations, or 3 now, 
between you and Mr. Monaghan, Commissioner Monaghan. You 
produced some notes taken of your conversation with Mr. Whearty 
Would you by chance have notes on those conversations with Mr 
Monaghan? 

Mr. Lane. No; I didn’t have any transcripts taken on that at all. 
The only reason I had the one taken with Washington was because 
when this situation came up I could see at that time that there was 
some question about this whole matter and I wanted to be very 
certain for my own purposes whether any such agreement actually 
existed and if they had any knowledge of it so that I would know 
exactly what the entire picture was. Normally, I don’t have tran- 
scripts of conversations taken down; it is only in a rare instance. | 
thought this one perhaps required it. 

Mr. Couurer. Mr. Monaghan in his conversation subsequent to 
the February 16 meeting merely informed you that he would now 
cooperate or then cooperate 100 percent? 

Mr. Lane. Yes; he said he would cooperate 100 percent. 

Mr. Couturier. He didn’t enlarge upon that in any way? 

Mr. Lane. No. I assumed it was as far as the interrogation of 
the officers was concerned. We have always had, since I have been 
the United States attorney, complete cooperation with the police, 
with the exception of this incident that came up in connection with 
this case. 

Mr. Co.turer. This was the first time, to your knowledge, that there 
has been any problem? 

Mr. Lane. That is right. They have always cooperated in every- 
thing. 

Mr. Courier. That is all, Mr. Chairman. 
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The CuarrMAN. Have you reached a conclusion in your own mind 
Mr. Lane, whether there was or was not such an agreement as has 
been alleged between the police department and the Justice Depart- 
ment? 

Mr. Lane. Congressman, that puzzles me a little bit, for a couple 
of reasons. One, there was at the time of the conference, there was 
nothing said positively that it was agreed upon. 

The CHAIRMAN. You were there during the entire conference? 

Mr. Lane. Most of it. Occasionally I would go out of the office 
into my secretary’s office to handle my usual normal business. 

The CuarkMaAN. But you were there present with Messrs. Fristensky 
and Rothengast and McInerney during most of the conversation? 

Mr. Lane. I would say so, yes. Most of the talking was done by 
the police officers. 

The CuarRMAN. But you heard it? 

Mr. Lanz. I heard it. 

The CuarrMan. Now have you at any time stated you were not 
present at that conversation? 

Mr. Lang. No; I have stated that I was in and out of the room 
occasionally, but I never stated that 1 was not. present at the con- 
versation. 

The CHarrman. We have had evidence given to us to the effect 
that you were not present at that time. If anyone testified to that 
effect it was not based then upon anything which you had told him? 

Mr. Lanz. I don’t believe so. At least I never told any responsible 
person in the Department of Justice that I was not present. 

The CHarrmMan. Did you ever tell any Member of Congress you 
were not present? 

Mr. Lang. No, sir—Member of Congress? 

The Cuarrman. Yes. 

Mr. Lanz. I don’t remember talking to any Member of Congress 
about this case. 

The CuatrMan. We have heard testimony here from Congressman 
Adam Clayton Powell. Have you discussed this with him? 

Mr. Lane. No, sir; I didn’t see Mr. Powell until this morning. I! 
think what Mr. Powell may have been referring to, Congressman, 
was a statement that he may have obtained from one of the news- 
papermen to the effect that I told him that this entire matter was 
something up in the higher echelons, which it was; and what I was 
trying to say at that time was that I couldn’t definitely state from 
the conversation whether there was any actual accord reached between 
the policemen, police officers, and Mr. McInerney. 

[ am trying to answer your question, too, by pointing out that 
when Mr. McInerney got back to Washington he did not submit this 
memorandum to the civil-rights section until 19 days later. So if 
there was an agreement, I suppose that is something which only he 
can answer. If there was an agreement perhaps he might have put 
that memo in the very next day, but the fact that it wasn’t makes it a 
little difficult for me to say definitely that I understood that an agree- 
ment was in operation, put in operation at that time. But I do know 
this that there was nothing said at that meeting about excluding the 
FBI from participation in the usual investigation which comes to my 
office, if and when any case is referred. 
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The Cuarrman. And it was your understanding as a result of that 
agreement that the Justice Department was free to take any action 
it desired to take after a report had been rendered to them by the 
police department of its own investigation? 

Mr. Lang. That is correct. 

The Cuarrman. And that the agreement or understanding was 
only that, in the first instance, the investigation would be made by 
the police department? 

Mr. Lane. Yes; that was it. In other words, if they received a 
complaint at Washington, the police department would be given an 
opportunity to conduct their own investigation, send their reports to 
Washington and, after reading the reports and screening them, the 
Department could then determine whether or not the case warranted 
further investigation or prosecution. 

In other words, it was a preliminary screening before they were to 
send the case out to the field for prosecution, but under no circum- 
stances was the Department of Justice to be bound by the report which 
it received from the police department. 

The Cuarrman. And that is your recollection of the understanding 
which was reached in your presence in this meeting? 

Mr. Lane. Yes, congressman, that is only my understanding of it. 

The Cuarrman. Mr. Powell said in his testimony, in answer to 
Mr. Rogers’ question, “Do you know whether or not the Uhited 
States attorney’s office in New York City was apprised of this agree- 
ment?’’—the answer was, “No. I want to emphatically state that 
Myles Lane knew nothing about the nature of this conference or the 

reement. All they asked was that the Assistant Attorney General 
of the United States was coming to meet the police commissioner—if 
he was coming—and Mr. Lane said they could use his office.’ 

Now that statement is not in any way based upon anything you 
had said to Congressman Powell? 

Mr. Lang. No. As I said, congressman, I haven’t talked to 
Congressman Powell, I think, in over a year until just this morning 
when I met him in the anteroom before I came into the courtroom. 

The CuarrMan. Is there any further reason for confusion in your 
mind as to whether an agreement was reached or not between the 
Justice Department and the police commissioner? 

Mr. Lang. Well, I think probably the confusion results from the 
language that was used at the conference. I don’t think there was 
any definite word said about “‘agreement’’; no one shook hands, 
there was no memo. I understood it to be something which Mr. 
MclInerney would decide, and if he decided it, he would decide it 
would not be on a definite basis but he was thinking of doing it as 
perhaps experimenting with one case to see how it would work out. 

The CuarrMan. Was the word “experiment” or “experimental” 
used? 

Mr. Lane. I think it may have been, congressman. 

The Cuartrman. Do you think that there was an understandin 
a this new system would be set up at least on an experiment 

asis? 

Mr. Lane. I thought that was to be decided by Mr. McInerney. 
I don’t know whether he had decided it at that moment or not or 
whether he would make up his mind after he got back to Washington. 
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The CHarrMan. If there was no agreement, have you any explana- 
tion for Attorney General McGranery writing on the 16th of January, 
4 days before the new administration went in, canceling any arrange- 
ment which had been made? 

Mr. Lane. No, I haven’t. I think probably there was some con- 
fusion at the Department by virtue of the fact that this memo which 
was sent to the Civil Rights Section had never been sent to the FBI. 
And, conceivably, if that had been sent to the FBI, perhaps this whole 
thing would have been disposed of at that time, bec ause I imagine the 
FBI would have called it to the attention of others in the Attorney 
General’s office and perhaps it would have been disposed of. 

But I don’t think, to my knowledge that this arrangement was in 
existence, that any cases at least in this district were ever—well, that 
they used the agreement at all, if there was an agreement, arrangement 
in connection with any cases in this district. 

The CuarrMAN. You certainly conclude, do you not, that there was 
in the mind of the Attorney General of the United States the idea that 
some arrangement or agreement did exist when he wrote the letter of 
January 16? 

Mr. Lane. Well, that is something that only he can answer, 
Congressman. 

The CuarrMaN. In this conversation at which Mr. McInerney and 
Messrs. Fristensky and Rothengast were present, did you discuss the 
specific statute under which civil-rights cases were brought and did 
you point out, or was there discussion of the fact that a violation of 
that statute would usually involve police officials? 

Mr. Lane. I don’t think that was discussed. 

The CuarrmMan. Do you know of any other class of cases where 
Federal Bureau of Investigation agents are barred from going to the 
people alleged to have been involved in the commission of offenses and 
questioning them? 

Mr. Lane. I know of no cases where they have jurisdiction where 
they are barred, and I know that insofar as [ am concerned when any 
case comes to my office, they are never barred. We ask them, quite 
to the contrary, to go out and go ahead and give us all the information, 
as was the case in this Grennan matter. We didn’t hesitate to tell the 
FBI to go out and interrogate everybody. 

The Pieesn You appreciate the fact that these Federal civil- 
rights cases are peculiar in that they do usually involve someone in 
public life? 

Mr. Lang. Yes, sir. 

The Cuatrman. Do you not think, and without passing on the 
existence of an agreement, that it would prejudice the preparation for 
presentation of a case generally if the witnesses involved were not 
permitted to be examined freely by the FBI agents? 

Mr. Lane. Well, as a prosecutor, Congressman, I would prefer in 
my cases to have every witness questioned by the FBI. And if I om 
going to go to trial on any case—I won’t go to trial unless I have a 
thorough investigation of everybody by the FBI. 

The CuHarrMAn. In answer to Mr. Collier with reference to the 
conversation with Mr. McInerney and others, you I believe said that 
there was no reference to any other cities where similar situations 
existed. 
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Mr. Lane. Yes, I don’t recall if the police mentioned any other 
cities. The reason I am fairly certain of that is because the New 
York police were only interested in their particular situation. I don’t 
think they mentioned any other cities. 

The Cuarrman. Have you any explanation for our subcommittee 
with reference to the use of the memorandum shortly thereafter pre- 
pared by Mr. McInerney in w hich he referred not to New York city 
but to “large metropolitan centers”? 

Mr. Lang. No, I am afraid he would have to give the explanation 
of that. 

The Cuarrman. Mr. Monaghan had a conversation with you, as 
T understand it, shortly before he went to W ashington to discuss this 
matter with Mr. Rogers. He told you he was going there? 

Mr. Lane. Yes. 

The CHarrman. What else did he tell you? 

Mr. Lane. Well, it was a very short conversation, and he was 
going there for the purpose of discussing this entire situation. | 
thought he was going to have a conversation similar to the one that 
his men had last summer with Mr. McInerney. I think it was along 
those general lines. 

The CuarrmMan. Did he mention “an agreement” in any way? 

Mr. Lane. I don’t recall that, Congressman. 

The CuarrmMan. That was in the month of February? 

Mr. Lane. I believe so, yes; shortly within a week or so of the 
time—— 

The CHarrMAN. This very month that we are now in? 

Mr. Lang. That is right. 

The CHarrMAN. You can’t remember whether he mentioned an 
agreement or not? 

Mr. Lang. No;I can’t. I really can’t. 

The CHarrMaAn. And you can’t give us any more of that conversa- 
tion than you have given us? 

Mr. Lane. No. I am sorry. If I had known this thing was 
coming up I would have made a few notes, but I sat back feeling that 
actually, as far as the latter part of that conference in July was 
concerned, that I was in there more as a spectator than anything else. 

The CuarrMAN. But you were about to present the Jackson case 
to a grand jury at this time? 

Mr. Lang. In July, no. 

The Cuarrman. No, no; in February of this year. 

Mr. Lanz. Oh, yes, yes. I thought you were referring to July. 

The CHAIRMAN. No; I was referring to the same matter, the 
conversation with Monaghan just shortly before February 16 when 
he went to Washington. 

Mr. Lane. And at that time we had, at least I had madefup my 
mind that as far as my assistants were concerned, they were going to 
call the police before the grand jury. 

The CuarrmMan. Did you tell Mr. Monaghan that? 

Mr. Lane. I believe I did. 

The CuarrMan. What did he say? 

Mr. Lane. He had no objection. 

The Cuarrman. He asked you to defer that, didn’t he, until after 
he had been to Washington? 
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Mr. Lane. Well, yes; to defer the presentation, but he had no 
objection to my doing it. 

The CuHarrMAN. But he still insisted, did he not, that prior to that 
presentation his police officers should not be interviewed by the FBI? 

Mr. Lane. As Mr. Greenberg informs me; yes. 

The CHarrMAN. Were you keeping in close touch with this par- 
ticular case and with Mr. Greenberg’s handling of it? 

Mr. Lane. No, I wasn’t. We had, if you want an explanation of 
that— 

The CaarrMaNn. Any explanation you would like to give I want you 
to feel free to give. 

Mr. Lange. We have rather a heavy volume of work here, and I 
have been operating without a chief assistant, executive assistant. 
On a rough estimate I think we do about 30 percent of all the work in 
the United States. At that time I was in the middle of—during that 
period we were coming to the closiag stages of the Communist case, 
the 13 commies we had been trying: for 10 months, and we also were 
coming to the close of the Provoo case. And then I personally went 
in to try the Remington case. 

So that with all that and the administrative work of the office it 
would be a little difficult for me to keep close tabs on every case in 
the office. 

The Cuarrman. Mr. Hillings, do you have any questions? 

Mr. Hitiinas. Yes, just one question, Mr. Chairman. 

[ gathered from your explanation earlier of the procedure in handling 
these Federal civil-rights cases that it is your understanding of the 
procedure that in all cases, not only in this jurisdiction but all Federal 
jurisdictions across the country, that the United States attorney will 
merely forward to the Department of Justice in Washington a report 
on a complaint which may have been brought to the United States 
attorney and that any decision to prosecute must come from 
Washington; is that right? 

Mr. Lang. That is right, although I think most of them are sent, 
probably, direct to the department. If we get a case here, for in- 
stance, like we have in the last 2 weeks, and we received a lot of letters, 
we turn them over to the FBI. They will, in turn, send them down 
to their Department at Washington, and then they refer them over 
to the Justice Department. 

Mr. Hixtiines. But there is no apparent discretion, then, in the 
hands of the United States attorney to move on any civil rights case 
unless he gets the “‘go ahead’’ from Washington? 

Mr. Lang. That is correct. That is my understanding. 

Mr. Hiniines. That is all. 

The CuHarrmMan. Mr. Rogers. 

Mr. Rogsrs. No questions. 

The Cuarrman. Mr. Jonas. 

Mr. Jonas. I would like to ask one question. 

Mr. Lane, I don’t know whether the record shows it or not, it may 
be a repetition, but when did you officially take over as United States 
district attorney for the southern district of New York? 

Mr. Lang. I think it was the 9th of October 1951, but before that 
for a month I was the interim United States attorney, appointed by 
the judges of the court. 
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Mr. Jonas. The first case that you mentioned, I think, that had 
some relation to violation of the civil-rights code took place in July 
of 1952? 

Mr. Lane. No, no. 

Mr. Jonas. What is the name of that case? 

Mr. Lane. Cusson case. 

Mr. Jonas. When did you discuss that with the authorities in 
Washington—if such was the fact? 

Mr. Lang. On July 11, that conference. 

Mr. Jonas. July 11 of 1952? 

Mr. Lanz. Of 1952. 

Mr. Jonas. Was that the occasion, you say, when you got the im- 
pression or, as you understood it, that Mr. Ls chuiskney looked upon 
agreement that has been discussed as more or less of an experiment? 

Mr. Lane. Oh,no. You see, they met in my office on July 11, 1952, 
for the purposes of discussing the merits of the Cusson case, whether 
or not we would prosecute. That had many elements that at least, 
in our opinion, we felt that we couldn’t get an indictment. 

Mr. Jonas. Who met in your office? 

Mr. Lane. Mr. McInerney and myself. We discussed the merits 
of that case. 

Mr. Jonas. Was that the first time that your attention was called 
to this agreement that had been in controversy? 

Mr. Lane. No. The so-called agreement or understanding was 
arrived at that afternoon after we had discussed the Cusson case, but 
there was no agreement or understanding prior to that. In the 
Cusson case the FBI went out and interrogated all the police officers. 

Mr. Jonas. You arrived at that agreement on this occasion that you 
have just stated and there was present Mr. McInerney and yourself. 
Anyone else present at that time? 

Mr. Lane. Well, I think we are getting a little confused, Congress- 
man. Mr. McInerney and I discussed the Cusson case, and we agreed 
on the Cusson case that the facts did not warrant presentation to a 
grand jury. Then we met with the police officers. 

Mr. Jonas. The same day? 

Mr. Lane. Well, yes, within an hour or so after that. 

Mr. Jonas. Who were the police officers? 

Mr. Lane. The police officers were the deputy commissioner—— 

Mr. Jonas. What’s his name? 

Mr. Lane. Fristensky, and Mr. Rothengast. At that time this 
discussion about police morale was entered into, and at the end of 
that time, at the end of that discussion came the question of whether 
or not an understanding had been made between Mr. McInerney and 
these two police officers. 

Mr. Jonas. Very well, now. Was this an original topic that was 
taken up there on that day or had you discussed it before? 

Mr. Lane. That was an oripiaaed topic which came up for the first 
time after we had concluded the conversation. 

Mr. Jonas. Who suggested it in the first instance? 

Mr. Lane. The police. 

Mr. Jonas. That’s a generic term. Who was it among the police 
who talked about it or suggested it? 

Mr. Lane. I can’t say which one of the two, but one or the other: 
They both talked about it. 
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Mr. Jonas. One or the other of the two who were present? 

Mr. Lane. That is right. 

Mr. Jonas. Commissioner Monaghan was not there at the time? 

Mr. Lane. The commissioner was not there. He was away on 
vacation, but he was supposed to be there. 

Mr. Jonas. Pursuant to the discussion that took place there, what 
if anything did Mr. McInerney say? 

Mr. Lanz. Well, to come back to that again, that is the moot 
point. Mr. McInerney said that he would look into the matter and 
see if perhaps they might not be able to do something in the way of 
an experiment on one case. But that’s the point: I can’t say definitely 
whether there was a definite understanding or not. It was something 
which was in McInerney’s mind, and he is the only one in my opinion 
who can tell you whether or not there was or was not in his mind an 
agreement. 

Mr. Jonas. Was it at that time when you say that you understood 
that Mr. McInerney looked upor. the tentative agreement as more or 
less of an eee 

Mr. Lane. Yes, si 

Mr. Jonas. Later on I think you stated, Mr. Lane, that you had 
the impression that this agreement was to apply to a particular case 
to be used as an experiment? 

Mr. Lane. If and when such a case arose. 

Mr. Jonas. All right. Now in this Cusson case you hadn’t quite 
gotten together as to how far reaching the agreement was so that case 
was dropped, was it? 

Mr. Lane. No, this so-called understanding had nothing to do 
with the Cusson case. 

Mr. Jonas. But the Cusson case was never prosecuted? 

Mr. Lang. The Cusson case was finished as far as we were con- 
cerned. 

Mr. Jonas. You had made up your mind before you had this 
agreement that the Cusson case was finished and was not to be 
prosecuted? 

Mr. Lane. That is right; that is correct. 

Mr. Jonas. Then followed this arrangement or agreement you are 
talking about now, this conversation, we will call it, between the police 
officers, and you say you were there part of the time. Then subsequent 
to that time, the Jac kson case came up, didn’t it? 

Mr. Lane. Yes, sir. 

Mr. Jonas. Well, now, was the Jackson case to be the guinea pig 
upon which you used this experiment that you have been talking 
about? 

Mr. Lane. Well, that is where the whole confusion comes in. 
Within 2 weeks after Mr. McInerney made this memo, Mr. McInerney 
was transferred from the Criminal Division to another division. As 
far as I was concerned, when that second case came in the office 
Jackson—in view of the fact it was referred to my office from Wash- 
ington, I figured we had the green light to go ahead and investigate 
everybody, including the police. 

Mr. Jonas. Are you familiar with the facts as they pertained to 
the Jackson case? 

Mr. Lane. No. 

Mr. Jonas. Have the facts ever been called to your attention? 

30738—53—pt. 16 
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Mr. Lang. No; only what I heard through Mr. Greenberg. 

Mr. Jonas. Had the record been submitted to you prior to the 
time it was submitted to the grand jury for consideration? 

Mr. Lang. No. As I say, on account of the volume here, Congress- 
man, I turn all that matter over to the Chief of my C riminal Division. 

Mr. Jonas. You never, either indirectly or by referring to the 
record, knew or realized that it involved a case that had to do with 
violating the Civil Rights Code, police brutality? 

Mr. Lanse. When the case came into the office, once it came in, 
I figured we would proceed in the normal way, and as far as I was 
concerned, we did proceed in the normal way. 

Mr. Jonas. That is all, Mr. Chairman. 

The CuHarrman. Did I understand you to say that when the 
Jackson case came up, you figured you had a right to go ahead and 
have the FBI interview vena: including the police? 

Mr. Lang. That is correct. 

The CuarrmMan. You knew that Mr. Greenberg didn’t have any 
such understanding, did you not? 

Mr. Lane. Well, as far as I was concerned, I felt that any of my 
assistants had the same understanding: Once a case came in the 
office they would investigate the entire case and have the FBI inter- 
rogate apenynody. 

The CuarrMAN. Did you understand that Mr. Greenberg had that 
impression at the time that he started with the Jackson case? 

Mr. Lane. Yes, sir. 

Mr. Hituines. Did Mr. Martin ever discuss with you this particular 
agreement? 

Mr. Lane. No, sir. I don’t think Mr. Martin or Mr. Greenberg 
knew of any such alleged agreement. 

The Cuarrman. Mr. Greenberg has told us of the fact that he found 
that the FBI could not discuss this matter with the police officers in 
the first instance due to some arrangement. 

Mr. Lang. That is correct, but | thought that the Congressman 
was mentioning when the case first came in the office and it was 
assigned to Mr, Greenberg. Mr. Greenberg didn’t find out about 
this so-called agreement until he interviewed Mr. Monaghan about it. 
That is the first time that he received any word of it. 

The CuarrMan. Then did he report that to you? 

Mr. Lane. No. The first inkling I got of it, Congressman, was 
when Mr. Boardman of the FBI called me. That was on January 9. 

The CuairnMan. That is all. Thank you, Mr. Lane. 

Mr. Lanz. I will send this copy down to you. 


TESTIMONY OF FRANK FRISTENSKY, FIRST DEPUTY POLICE 
COMMISSIONER, NEW YORK CITY POLICE DEPARTMENT 


The CuairnMan. The next witness is Mr. Frank Fristensky. 

Would you raise your right hand? Do you solemnly swear that 
the evidence you will give in this proceeding will be the truth, the 
whole truth, and nothing but the truth, so help you God? 

Mr. Fristensky. | do. 

The CuHarrMANn. Are you accompanied by counsel? 

Mr. FristENsKy. No, sir. 

The CuarrMan. Proceed, Mr. Collier. 
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Mr. Cotuigr. For the record—Mr. Frank Fristensk y—F-r-i-s-t-e-n- 
s-k-y—first deputy police commissioner of the New York City Police 
Department. 

Mr. Fristensky, | would like first to get a little bit of your back- 
vround. When ‘did you first become associated with the New York 
City Police Department? 

Mr. Fristensky. February 28, 1912. 

Mr. Couuier. And in what capacity? 

Mr. Fristensky. As a patrolman on probation. 

Mr. Couurer. Patrolman on probation. And you have contin- 
uously been with the police department? 

Mr. Frisvensky. Yes, sir. 

Mr. Coutirer. When did you assume the position of first deputy 
police commissioner? 

Mr. Fristensky. On the 15th day of February 1951 I was requested 
to retire from the uniformed force and accept an appointment as first 
deputy police commissioner by Justice Thomas Murphy, who was 
then polic e commissioner. 

Mr. Couurer. And iin what capacity were you serving at that time? 

Mr. Frisrensky. Assistant chief inspector. 

Mr. Couurer. Assistant chief inspector? 

Mr. Frisrensky. Yes. 

Mr. Couturier. And you had worked up through the ranks? 

Mr. Frisrensky. That is right. I had a field command. 

Mr. Couurer. Field command? 

Mr. Frisrensky. Yes. 

Mr. Couuier. You were in the uniformed force at that time? 

Mr. Fristensky. Yes, that is correct. 

Mr. Couturier. Now getting into this matter of the alleged arrange- 
ment, I would like to trace it insofar as possible day by day. When was 
the first knowledge you had of any desire, first knowledge or instruction 
of Commissioner Monaghan or anyone in the police department, to 
confer with the Department of Justice? 

Mr. Frisrensky. Well, the department at that time, some time 
around May or June we- 

Mr. CoturerR. 1952? 

Mr. Frisrensky. 1952—we were having quite a problem before 
that with morale in the department. There was an investigation 
being conducted in Brooklyn by District Attorney McDonald, and 
over a period of about a year and a half prior to that there had been 
approximately 1,000 men subpenaed before this grand jury. 

Mr. Coturer. Were these men subpenaed before the grand jury for 
investigation in civil rights, police-brutality cases? 

Mr. Frisrensky. No. 

The CHarrMAN. One thousand—you mean men from the police 
department? 

Mr. Fristensky. Yes; men from the police department, all ranks. 
There was an investigation there in connection with Harry Gross, 
exposé of corruption. The district attorney of Kings County was 
bringing in probably 10 or 15 men a day before the grand jury. 

Somehow or other the names and identities of these patrolmen were 
disclosed to the press and the names were printed in the press. Of 
course, the department had no apprehensions about men that were 
suspected or mentioned, but there were a lot of men that didn’t have 
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were being called before the grand jury, and all told there were about 
1,000 men that were brought before this grand jury. 

After the screening of that there were about 350 of these men who 
were given financial questionnaires and had to return them to the 
district attorney of Kings County. The questionnaires contained 
complete and entire finances and expenses of the economic system of 
their families. 

That situation kind of upset the general morale of the department, 
and men, quite a number, were voluntarily retiring, and a lot of men 
that were under suspicion were retiring also. But we were concerned 
primarily with the good men that were leaving the department by 
retirement to get away from this blemish of disgrace, because the 
children of policemen in school were ridiculed and looked upon as 
children of dishonest policemen. The wives in the shops were looked 
upon and shunned by neighbors as wives of dishonest policemen. 
And if the wife of a policeman had a decent suit of clothes on her back, 
or a coat, why it was supposed by the neighbors that it was obtained 
through grafting policemen’s money. 

We were quite concerned with the morale. 

The CuarrmMan. Now this was in what year? 

Mr. Frisrensky. This started about 1949 and is still continuing. 

Mr. Coutrer. Let me understand this. This was an investigation 
by a grand jury? 

Mr. Fristensky. That is right. 

Mr. Coxtrer. Into allegations of corruption, bribetaking and so 
forth? 

Mr. Fristensky. That is correct. 

Mr. Coturer. In the police department? 

Mr. Fristensky. That is correct. 

Mr. Co.xirer. Were there any allegations of police brutality 
involved in that? 

Mr. Fristensky. Not that I know of. 

Mr. Courier. Did the FBI interrogate any of these men? 

Mr. Fristensky. Not that I know of. 

Mr. Coturer. All right. Then, in other words, this was something 
that was unrelated to police brutality and interrogation by FBI; 
is that correct? 

Mr. Fristensky. That is right, but it is related to it. 

Mr. Coutrer. I understand it is related in the overall problem, 
but it does not bear upon this specific problem. 

Mr. Frisrensky. So then, along in 1952, around the middle of the 
year we had an investigation down in New York City where 3 teen- 
aged girls in Massachusetts, 1 of whom was a baby sitter 

Mr. Couurer. This is the Cusson case? 

Mr. Fristensky. This is the Cusson case—while watching a doc- 
tor’s baby up there, found a box which contained $18,000 in cash. 
These three girls took this money and came to New York City on a 
spree. They spent about $3,000 of that money. The rest was stolen 
from them. 

There had been a search for the girls and they were apprehended in 
a hotel room with two men. One of the men that was apprehended 
was this Leo Cusson. He was taken to the 20th precinct station 
house—that is at West 68th Street—and after questioning, he was 
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arrested, charged with rape and impairing the morals of a minor. He 
admitted having intercourse with a minor, 1 of these 3 girls. 

A few days after that he was arraigned before a magistrate. The 
prisoner was arraigned before a magistrate. During the arraignment, 
this Leo Cusson raised his shirt, and he told Magistrate Nunez that 
the confession that he had signed had been obtained from him by a 
third-degree system. 

Magistrate Nunez then sent the information that he got to District 
Attorney Hogan. District Attorney Hogan instituted an investiga- 
tion. All the witnesses were questioned and examined and the case 
was put before the New York County grand jury alleging police 
brutality on the body of Cusson. 

The grand jury, after hearing all of the witnesses and examining the 
case very thoroughly, found no bill. And the foreman of the grand 
jury sent a letter to Police Commissioner Monaghan stating, con- 
gratulating the policemen, exonerating them from any wrongdoing 
and saying it was a good job performed by all policemen. 

Cusson was arraigned in the Court of General Sessions subsequently, 
and pleaded guilty to impairing the morals of a minor and was sent 
to the penitentiary. 

Some time after that the civil-rights complaint was made by, I 
believe, the Travelers’ Aid Society lawyer that was assigned by the 
court to Cusson. The case was picked up by the FBI and they 
investigated the case, and they interviewed and interrogated all of 
the policemen involved, one of whom was Detective Riley. 

Mr. Couturier. Ryan—William Ryan. 

Mr. Fristensky. William Ryan. 

After the interview of William Ryan he developed a state of nervous- 
ness and shingles. And that was due, he attributed it to the fact 
that the FBI gave him a grilling on the Cusson case, which was 
thoroughly investigated by everybody in the county, the district 
attorney and the grand jury. And the grand jury commended the 
arrest, and the FBI comes in and starts all over again, and he was 
concerned when the thing would end. 

So the talk got around that there was nobody standing up for good 
police work, and the police commissioner and the administrative 
officers figured that that was the time for a standup by the executives 
of the department for good police work. And that’s what prompted 
the effort to make an appointment with the attorney general of New 
York County on the Cusson case and bring all of these facts to his 
attention. So Commissioner Monaghan, through a medium of 
telephones, arranged a conference in Mr. Lane’s office for July 11, 
1952. 

Mr. Couurer. All right. Now wait a minute. Let me go back. 
We have now the Gross investigation by a grand jury which does 
not relate to police brutality and does not relate to the interrogation 
of police officers by the FBI. 

Mr. Fristensky. That is correct. 

Mr. Couturier. The Ryan case the FBI did investigate. They did 
interrogate how many police officers, have you any idea? 

Mr. Fristensky. I wouldn’t know. 

Mr. Coxuier. But a number of police officers including William 
Ryan? 

Mr. Fristensky. That is right. 
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Mr. Cotirer. Who, you say, because of the interrogation, got a 
case of shingles? 

Mr. Fristensky. That is correct. 

Mr. Coutrer. Was that the only case that you had in mind which 
relates to interrogation by FBI of police brutality? 

Mr. Frisrensky. That was the only case that I have in mind that 
we had at that time to pick up and show to the general force of close 
to 20,000 men that the officials would stand up for a good policeman 
and go to the front. We were grabbing at any straw to try to pick 
up morale at that time. 

Mr. Couurer. Prior to the Ryan case, when was the prior case 
where the FBI had interrogated police officers for alleged police 
brutality, do you know? 

Mr. Fristensky. No, I don’t. 

Mr. Couturier. And at the time you were considering this problem, 
you had then in mind just actually one officer? 

Mr. Fristensky. And I was very grateful for that one, to expose 
and to show the men that the-——— 

Mr. Couirer. All right. Now—— 

The Cuarrman. Let’s not cut him off, counselor. He had some 
remark he was going to make. 

Mr. Fristensky. We were glad, the department was glad, to get 
that one case so that we could bring to the attention of close to 20,000 
policemen who were responsible for the safety and security of over 
8 million people in New York City that if they were doing good police 
work that the commissioner and the executive staff would stand up 
and go to the front on their behalf. We were very grateful for that 
one particular case. 

Mr. Co.urer. You took exception to the fact that there had been 
a Federal investigation of this matter, then? 

Mr. Fristensky. Not particularly. 

Mr. Coturer. What were you standing up for Ryan for? 

Mr. Fristensky. I was standing up for Ryan because it was an 
opportunity—here was a case that was simply clean and pure, and it 
was an opportunity to bring to the attention of the general rank and 
file of good, loyal, God-fearing men in the police department that the 
commissioners would stand up for them if they were right. 

Mr. Couuier. It had been adjudged by a county grand jury, is that 
correct? 

Mr. Frisrensky. That is correct. 

Mr. Couturier. But there had been no Federal investigation; is that 
correct? 

Mr. Fristensxy. Not at that time; no. 

Mr. Coturer. You took exception to the Federal investigation of 
this same matter under the Federal civil-rights law? 

Mr. Fristensky. No; I didn’t take exception. 

Mr. Couurer. Well, you say you wanted to stand up for Ryan in 
this instance? 

Mr. Frisrensky. That is correct; that is correct. We just wanted 
and we were grateful for the opportunity to show'in this one payee 
case where the policeman was right, in our opinion, that we would get 
out in front and show the general rank and file that they still would 
get support if they were doing a good job by the top echelon. 
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Mr. Courier. All right. Now you referred previously to a decision 
that was made. Were you a part of that decision that was made; 
were you a party? 

Mr. Fristensky. The appointment was made with Mr. Lane and 
Mr. McInerney on July 11, 1952, by Commissioner Monaghan 

Mr. Cotuier. You didn’t make any phone calls? 

Mr. Frisrensky. No. 

Mr. Coturer. Were you present when he made any phone calls? 

Mr. Fristensky. I was present, | think, when he phoned Wash 
ington 

Mr. Couturier. Who did he call? 

Mr. Fristensky. I don’t know; I don’t know who he called | 
know he called Washington for the purpose of arranging this appoint 
ment. 

Mr. Coxuier. Did he call the Atterney General in Washington? 

Mr. Fristensky. I think he called the Attorney General’s office, 
Mr. MeGrath. 

Mr. Couturier. That was Attorney General Mctirath? 

Mr. Fristrensky. I believe so 

Mr. Couturier. Did hetalk to Attorney General McGrath? 

Mr. Fristensxy. I don’t know; I don’t know who he spoke with 

Mr. Cotuier. Were you present when he talked with Mr. Me- 
Inerney; that is, on the telephone setting up this conference? 

Mr. Frisrenskxy. No. 

The CuHarrMANn. Let me get the date. What was the date of this 
call to Washington? 

Mr. Fristensky. It was prior, Mr. Chairman, to July 11, 1952. 
What date it was, I don’t know. 

The Caarrman. Mr. McGrath was out about April 3. 

Mr. Courier. That is right. 

Mr. Fristensky. | don’t know who he spoke with there. 1 thought 
it was Mr. McGrath. Whoever it was it was in the Attorney General’s 
office, I know. 

Mr. Courier. Now the July 11 conference was set up and it was 
originally intended that Commissioner Monaghan would be present; 
is that correct? 

Mr. Frisrensxy. Why, I don’t know whether he was to be present, 
but he was away on vacation. 

Mr. Coturer. When were you first notified of this July 11 con- 
ference? 

Mr. Fristensky. Oh, sometime prior to that. I just don’t recall 
the time. 

Mr. Cotirer. How many days? 

Mr. Frisrensky. I wouldn’t know. 

Mr. Couturier. Who notified you? 

Mr. Fristensxy. I think it was general discussion in the Com- 
missioner’s office during one of the conferences. 

Mr. Cortiier. And who was present? 

Mr. Fristensky. Well, usually at the conferences—there are two a 
day and they are attended by Police Commissioner Monaghan, myself, 
Chief Inspector Rothengast, and Chief of Detectives Laures. ‘That 
is the morning conference and the evening conference. 

Mr. Cotiier. When were you told that you were to go to that July 
11 conference? 
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Mr. Fristensky. I wouldn’t know the exact date. However, [ 
went there. 

Mr. Courier. But you don’t remember when it was? 

Mr. Fristensky. No. 

Mr. Couturier. Do you remember who instructed you to go? 

Mr. Frisrensky. | know it was general discussion, and I was the 
police commissioner during the police commissioner’s absence from 
the city. So it was my assignment to go. You don’t need any 
instruction. 

Mr. Couuier. Were you given any instructions as to what was to 
take place at the conference? 

Mr. Fristensky. No. There was a general discussion and we were 
to present to Mr. McInerney the Cusson case; we were to present that 
case to him and bring to his attention the fact that the case had been 
investigated by the district attorney of New York County, that the 
case had been sent to the grand jury; the grand jury heard all wit- 
nesses and found “‘no bill.”” The foreman of the grand jury sent the 
police commissioner a letter exonerating the policemen and praising 
them for the good work in the case. 

And we went to this conference, to this meeting with this case that 
had been afterward investigated by FBI, and the men have been inter- 
rogated that were involved init. As a result of which one of the men 
got sick and we thought that we should bring to the attention of the 
Department of Justice the facts of this case and what process it went 
through before the Department of Justice got it. 

We requested at that time to be permitted in future similar cases 
where the case of civil rights or any law is being investigated by the 
Department of Justice that we, the police commissioner, would be 
permitted to submit to the Attorney General a detailed report of the 
case if it has been investigated by the district attorney or the grand 
jury, or both, an outside agency free of the police department for their 
consideration in connection with what other action the Department of 
Justice wanted to take. 

We just wanted to get in this case for their—for whatever they 
wanted to do with it, for whatever consideration they wanted to give 
it. That’s all there was to that. 

Mr. Coturer. That’s what you asked for in the conference? 

Mr. Fristensky. That is right. 

Mr. Couurer. Is that right? 

Mr. Frisrensky. That is correct. 

Mr. Couturier. Nothing more? 

Mr. Fristensky. No. 

Mr. Couuirer. What did Mr. McInerney say? 

Mr. Fristensky. I might add this, that we requested that we be 
permitted to submit this investigation to the Department of Justice 
for whatever consideration they cared to give it before the police were 
interrogated. 

Mr. Couturier. Before the police were interrogated? 

Mr. Fristensky. Yes. 

Mr. Cotuier. All right. Now you were present in the room with 
Mr. Rothengast, Mr. Lane, and Mr. McInerney, is that right? 

Mr. Fristensky. That is right. 

Mr. Couturier. Did Mr. Lane participate in the discussion? 
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Mr. Fristensky. Well, Mr. Lane didn’t, and the reason why I know 
he didn’t is because when Rothengast and I got out of the office, the 
remark was made, “Gee, he’s a talkative fellow. All he said was 
So we know that he didn’t participate in it 


”) 


‘hello’ and ‘goodby.’ 
at all. 

Mr. Couturier. Mr. McInerney carried the discussion, is that right? 

Mr. Fristensky. That is right. 

Mr. Couurer. And you first discussed the Ryan, Cusson case? 

Mr. Fristensky. That is the only one we discussed. 

Mr. Coxirer. Did you furnish to Mr. McInerney any documents 
pertaining to that case? 

Mr. FRISTENSKY. Yes; gave him a detailed report on the Cusson 
case. 

Mr. Couturier. Were you informed as to the decision the Department 
had made in that case? 

Mr. Fristensky. No, sir. The first time I heard of the decision 
was when I read it in the newspapers last week. That’s the first time 
I heard that the Department of Justice had made a decision in that 
Cusson case. I read it in the newspapers last week. 

Mr. Courier. How long did the discussioa last with regard to the 
Cusson case? 

Mr. Frisrensky. Oh, in the vicinity, I think, of about 20 minutes 
or thereabouts. 

Mr. Couturier. Then you went into a general discussion of the 
morale problem? 

Mr. Fristensky. No, that was the general conversation. It was 
all involved in the same conversation. 

Mr. Couturier. It all went together? 

Mr. Frisrensky. Yes. 

Mr. Couturier. Did you bring up the Gross investigation, the grand 
jury investigation as part of the morale problem? 

Mr. Frisrensky. | don’t recall whether I brought up the Gross 
case or not, or whether Rothengast did; but the general topic was the 
morale of the department, and it was only caused by Gross, Gross’ 
case; so probably that was mentioned. 

Mr. Couturier. You think, then, it was mentioned? 

Mr. Fristensky. Possibly it had been. 

Mr. Couturier. And you asked for permission of the department to 
send a report of your own investigation? 

Mr. Fristensky. Yes. If the case had been investigated by the 
district attorney or the grand jury, or both, to be permitted to submit 
to the Department of Justice a detailed report on the case before the 
members of the department were investigated that were involved. 

Mr. Coturer. Before the officers were interrogated or before 
the— 

Mr. Fristensxy. Before the officers were interrogated. We didn’t 
care what the Department of Justice did with the case before. The 
only thing we were concerned about was our men. The Department 
of Justice could go and investigate the whole case right down the 
line. We were only concerned with the men involved, that is all. 

We didn’t request the Department of Justice to stop, we didn’t 
request the Department of Justice not to prosecute. We didn’t 
request the Department of Justice not to make any investigation 
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The only thing we were protecting was our men. We didn’t want 
them investigated until after we had the opportunity to submit to 
the Department of Justice a detailed report of the investigation in 
similar cases. 

Mr. Couturier. And, under your suggestion, you would not allow or 
the FBI would not interrogate the police officers until that report 
had been submitted; is that correct? 

Mr. Fristensxy. Well, that’s what our request was. 

Mr. Couurer. Did you say then that the FBI could, after this 
report was submitted and the Department decided to go ahead, that 
you would then allow the police officers to be interrogated? 

Mr. Fristensky. We didn’t say anything like that, but that was 
the understanding. We didn’t care what they did after they got our 
detailed report. We just wanted to get the facts to the Department 
of Justice for their consideration so that if they saw that the case 
had been properly handled the men wouldn’t be subject to an inter- 
rogation by FBI because it has a definite effect on the nervous system 
of the men. 

Mr. Couturier. You had in mind this one particular case? 

Mr. Frisrensky. Yes. That is illustrated—this morning in the 
press you will find that a man is suing the city of New York for 
$450,000 for being severely interviewed and questioned by a detec- 
tive. He claims that the interrogation by the detective in connection 
with the grand larceny of $10,000 worth of merchandise has driven 
him insane. So it definitely must have some effect on a man’s ner- 
vousness. 

Mr. Couuter. But this one case as it relates to civil rights and police 
brutality was the only case you had as a specific example and the only 
one you had in mind, really? 

Mr. Fristenskxy. That is correct. 

Mr. Couturier. And you were going to change the policy of the entire 
department’s handling and the Department of Justice’s nandling of 
these cases because of this one particular instance, is that correct? 

Mr. Frisrensky. No, we weren’t going to change the policy of any 
department. 

Mr. Couturier. Well now, heretofore hadn’t the FBI, if it wanted to, 
just come right on and investigated and interrogated the police 
officers? 

Mr. Fristensxy. That is right. 

Mr. Couturier. So now you were suggesting that that be stopped up 
to the point, as you say, that your report was submitted to the Depart- 
ment of Justice? 

Mr. Fristensky. Up to that point. 

Mr. Couturer. Then you were changing the normal process of the 
Federal enforcement? 

Mr. Fristensky. We were not changing. We were just trying 

Mr. Couuier. You were suggesting? 

Mr. Fristensky. We were suggesting. 

Mr. Couuier. And you did suggest? 

Mr. Frirensxy. That is correct. 

Mr. Coxurer. Did Mr. McInerney say that he would do that? 

Mr. Fristensky. No, he didn’t. Mr. McInerney didn’t make any 
commitment. We didn’t require any, we didn’t request any. Mr. 
McInerney didn’t make any decision on it at all. We just left the 
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report on the desk, and then there was a general conversation for a 
few minutes and we left. 

Mr. Coxiier. What did Mr. McInerney say? He must have said 
something. 

Mr. Fristensky. In reference to that? 

Mr. Couurer. Yes, sir. 

Mr. Fristensky. He didn’t make any definite decision on it at all. 

Mr. Couurer. Did he say he would consider it, give it further 
thought? 

Mr. Fristensky. No; he didn’t. 

Mr. Coturer. You don’t recall him saying anything? 

Mr. Fristensky. He didn’t make any definite decision on the re- 
quest with which we went to the Attorney General’s office. 

Mr. Couturier. Lane’s office? 

Mr. Fristensky. To Lane’s office, 

Mr. Couturier. When you walked out of that room, how did you 
feel about it? 

Mr. Frisrensxy. Well, I felt that we didn’t get any place. I 
didn’t have any idea, I didn’t have any thought, I didn’t get any 
encouragement, I didn’t get any definite commitment, and I just 
didn’t know how the situation stood after we left because Mr. Lane 
didn’t say a word except “hello” and ‘goodby,’”’ and Mr. McInerney 
was a little quiet about the whole thing also. 

Mr. Coutirer. You and Mr. Rothengast went back to the police 
headquarters together? 

Mr. Fristensky. That is correct. 

Mr. Couturier. Did you discuss what had occurred between you? 

Mr. Fristensky. In general we spoke about it. 

Mr. Couurer. Did you discuss the results that had been obtained? 

Mr. Frisrensky. No. 

Mr. Couturier. You did not? 

Mr. Fristensky. No. 

Mr. Couturier. You each held your own counsel? 

Mr. Fristensky. We didn’t know what results were obtained. We 
just left it there and hoped for the best. 

Mr. Coturer. You were acting commissioner that day, is that 
correct? 

Mr. Fristensky. I was acting commissioner for the duration of 
Commissioner Monaghan’s vacation, which was just about 30 days. 

Mr. Couturier. He left just shortly before this July 11 conference 
and came back about 30 days later? 

Mr. Fristensky. No, he left about the early part of July and 
returned about the 25th. 

Mr. Courier. Of July? 

Mr. Fristensky. Yes. 

Mr. Couturier. When you got back did you make any record of what 
had gone on in Mr. Lane’s office? 

Mr. Fristensky. No, I didn’t. I don’t recall making any record 
of it. 

Mr. Cottier. You made no recommendation, you issued no 
instructions? 

Mr. Fristensky. No. 

Mr. Couurer. Did Mr. Rothengast, to your knowledge? 

Mr. Fristensky. Not that I know of. 
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Mr. Cottier. But you, as acting commissioner, would have been 
the one to do that, would you not? 

Mr. Frisrensky. Well, in a case like this you don’t use 

Mr. Couturier. This was a policy matter? 

Mr. Fristensky. You don’t asa rule. It was just a visit and you 
don’t, as a rule. 

Mr. Courier. But you had suggested a certain procedure. The 
commissioner for whom you were acting knew that you were going 
to make that suggestion? 

Mr. Fristensky. Yes. 

Mr. Couturier. Is that right? 

Mr. Fristensky. That is right. 

Mr. Coutrer. You had talked to him about it? 

Mr. Fristensky. That is right. 

Mr. Couturier. You both had it firmly in mind what the suggestion 
was going to be? 

Mr. Fristensky. That is right. 

Mr. Couturier. He knew exactly what you were going to ask for in 
that conference? 

Mr. Fristensky. Yes, he did, and when the commissioner returned 
we spoke about it. 

Mr. Cou.ier. What did you tell him when he got back? 

Mr. Fristensky. When the commissioner got back we discussed 
our visit to the Attorney General’s office. 

Mr. Courier. That is, to Mr. Lane’s office. 

Mr. Fristensky. To Mr. Lane’s office—with Commissioner 
Monaghan, and we told him we were down there and we didn’t know 
what was accomplished, that we didn’t get any commitments, Mr. 
Lane or Mr. McInerney didn’t say “Yes” or “No,” and we would 
have to wait and see what developed because there hadn’t been any 
commitments made on it at all, didn’t give any indications of what 
the action would be. 

Mr. Couturier. And that is what you told him? 

Mr. Fristensky. Yes. 

Mr. Couurer. And you normally, on the basis of what you told him, 
would expect him to take action with regard to allowing or disallowing 
his policemen to be interrogated by the FBI agents? 

Mr. Fristpensxy. Oh, no. I don’t have anything to do with that. 

Mr. Cottier. Wait a minute. From what you reported to him 
occurred in that July 11 conference, did you feel that he could then 
form any conclusion as to his future actions with regard to this matter, 
on the basis of what you told him, reported to him from that July 
11 conference? 

Mr. Fristensky. I don’t understand you. 

Mr. Cotursr. In otber words, did you tell him anything as a result 
of that July 11 conference upon which he could base any future action 
with regard to whether he would allow or disallow FBI agents to 
interrogate police officers? 

Mr. Fristensxy. No, I did not. 

Mr. Couttrer. You did not? 

Mr. Fristensxky. No. 

Mr. Cottier. Did Mr. Rothengast, to your knowledge? 

Mr. Fristensky. Not to my knowledge. I don’t know. 
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Mr. Coxurmr. All right. Now nothing happened, nothing more, 
you reported that you had a conference to the Commissioner when he 
returned, and nothing else occurred until when? 

Mr. Frisrenskxy. The next I heard was in January of this year 
when two FBI agents came in to Commissioner Monaghan’s office 
inquiring about making some men available to them. 

Mr. Cotiipr. That would be the date of January 6, 1953? 

Mr. Fristensky. I think so; yes. 

Mr. Couturier. Were you present when those two FBI agents came 
into the office? 

Mr. Fristensky. Yes. 

Mr. Couturier. Was anyone else present? 

Mr. Fristensxy. Yes, there was Commissioner Monaghan, Chief 
Inspector Rothengast, and Chief of Detectives Laures. 

Mr. Couturier. What did they request? 

Mr. Fristensky. They requested that some patrolman be made 
available to them for interrogation. 

Mr. Couturier. This was in the Jackson case and they named a 
specific patrolman? 

Mr. Fristensky. I don’t know what case it was in, and they did 
not name 

Mr. Couuier. They did not? 

Mr. Fristensky. Not in my presence, no. 

Mr. Couurer. Did they have any written instructions or any 
written request? 

Mr. Fristrensky. I didn’t see them 

Mr. Couurer. They just asked to be allowed to interview a police- 
man? 

Mr. Fristensky. No. When you go into the morning confer- 
ences, you usually have a lot of work, and they were speaking with 
Commissioner Monaghan, and I was at another part of the office, 
preparing my work, and what transpired between Commissioner 
Monaghan and the two FBI men, I know the commissioner told 
them—lI heard this part—would they postpone it for a while, would 
they postpone the interrogation for a while. That is what I thought. 

Mr. Coutrer. You didn’t participate in the conversation your- 
self? 

Mr. Fristensxy. No. 

Mr. Couurer. You were off doing something else? 

Mr. Fristensky. I was at the other end of the desk. 

Mr. Couturier. Was that in his office? I have recently been there. 
It is a rather small office. 

Mr. Fristensky. It is a rather small office with a large desk. 

Mr. Couturier. And were you off on one side of it? 

Mr. Fristensky. I was on the other end of the desk. 

Mr. Coutier. Did you hear him make any other remark relating 
to the handling of civil rights cases? 

Mr. Fristensky. No; T did not. 


Mr. Couuier. You heard him say to postpone it? 

Mr. Fristensky. Yes. 

Mr. Couturer. Now, on January 9, were you present at a conference 
relating to this matter? 

Mr. Fristensky. I was in the commissioner’s office when Lee 
Boardman came in. 
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Mr. Courter. He is special agent in charge of the FBI office here? 

Mr. Frisrensky. That is right. 

Mr. Couturier. Did you again participate? 

Mr. Fristrensky. I didn’t participate in the conversation. 

Mr. Couturier. What did Mr. Boardman request? 

Mr. Fristensxy. Mr. Boardman was talking about policy, and 
what the discussion was I didn’t get at all, but Commissioner Monag 
han asked—I heard him say, ‘‘Hold if off for a while; postpone it for a 
while.”’ 

Mr. Cotuier. What was he talking about, do you know? 

Mr. Fristensky. He was talking—I assume, I didn’t hear what it 
was about, but I assume it was about making some men available to 
the FBI. 

Mr. Cotuier. Some policemen available? 

Mr. Frisrensky. Yes. 

Mr. Couurer. You still didn’t know what case he was talking about? 

Mr. Fristensky. No, I didn’t. 

Mr. Couirer. Back in November 1nd December had you been 
present in any conversation between Mr. Greenberg of the United 
States attorney’s office and Commissioner Monaghan? 

Mr. Fristensky. I heard Mr. Greenberg testify this morning that 
I was present in the office on—— 

Mr. Courier. I can give you those dates; November 12, and 
December 4 were the two dates. 

Mr. Fristensky. Well, Mr. Greenberg is mistaken because | 
wasn’t there on either of the dates. 

Mr. Coutrer. Well, he said that he didn’t know for sure whether 
it was you or not. 

Mr. Fristensky. Well, he mentioned me, and I just wanted to get 
the record straight. I wasn’t there on either date. 

Mr. Couurer. All right, but you were in the room on January 6 
and 9? 

Mr. Fristensky. Yes. 

Mr. Couurer. You didn’t know what case they were talking about? 

Mr. Fristensxy. No, I did not. 

Mr. Co.tirer. And all you heard was, on both occasions, the 
commissioner say something to the effect, ‘‘Postpone it’’? 

Mr. Fristensky. That is correct. He said then, also, that he was 
going to take it up with Washington. He was going to take it up 
with Washington and get clearance. 

Mr. Cottier. Did you think at that time what they were talking 
about related back to this July 11 conference? 

Mr. Fristensxy. No; I knew there was another case, there must 
have been another case, but I dida’t know which one it was until 
after Mr. Boardman left; I asked then what case it was. 

Mr. Couurer. After Boardman left then you did find out what 
this was all about? 

Mr. Fristensky. Yes. 

Mr. Couturier. You asked the commissioner about it? What did 
he tell you? 

Mr. Frisrensky. I didn’t ask the commissioner about it at all. 

Mr. Couurer. Oh, you didn’t? 

Mr. Fristensky. No; I asked for my own information what th: 
inquiry was about and they said—— 
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Mr. Coturer. Who is they? 

Mr. Fristensky. I was told by somebody in the office, I don’t 
know who, that it was on the 18th precinct, 54th Street incident. 

Mr. Couturier. They still didn’t identify it by name or anything? 

Mr. Fristensxy. No. 

Mr. Cotirer. Whom did you ask, do you recall? 

Mr. Fristensky. I don’t recall. 

Mr. Couirer. But you didn’t ask Commissioner Monaghan? 

Mr. Frisrensky. No, I didn’t. 

Mr. Couurer. And he didn’t discuss this with you at all? 

Mr. Frisrensky. No, he didn’t. 

Mr. Couurer. Either then or at any other time? 

Mr. Fristensky. No. 

Mr. Courier. He never discussed it with you; is that right? 

Mr. Frisrenskxy. Not the Jackson case; no, sir. 

Mr. Couirer. Has he discussed the action that he has taken, based 
upon the July 11 conference which you attended for him? 

Mr. Fristensky. That is and has been since January 6 discussed 
quite freely. 

Mr. Coutiier. Has he informed you as to why he has refused? He 
did on several occasions refuse to allow FBI agents to interrogate the 
police officers in the Jackson case? 

Mr. Frisrensky. No, he didn’t explain why, but he said that he 
was going to Washington to get a clearance on it. 

Mr. Couiurer. Get a clearance. But he still didn’t say what the 
basis of his refusal was? 

Mr. Fristensxky. No. 

Mr. Couturier. He had refused, you knew that? 

Mr. Fristensky. Yes 

Mr. Couuier. Not from conversations with him? 

Mr. Fristensky. I heard the conversation between him and the 
FBI, and— 

Mr. Couuier. Only this postponement? 

Mr. Fristensky. And in general conversation about the matter. 

Mr. Couturier. Well, now, after that January 9 conference did you 
participate in any other discussions relating to this with anyone—Mr. 
Monaghan, Mr. Boardman? 

Mr. Frisrensky. I never spoke to Mr. Boardman, except once in 
my life, and that was on the telephone. When the commissioner was 
away attending the inauguration in Washington I was acting police 
commissioner, and Mr. Boardman called my office, and he gave me 
some information about United States Justice Kaufman requiring 
some security after the Rosenberg matter, and that is the only time 
that I have ever spoken with Mr. Boardman, and that was on the 
telephone. 

Mr. Courier. You never had any further conference or conversa- 
tion with Mr. McInerney relating to this? 

Mr. Fristensxy. I saw Mr. McInerney twice in my life. Once 
was at a Holy Name breakfast and once up at the office of the Attorney 
General. 

Mr. Couurer. That is, Mr. Lane’s office? 

Mr. Fristensxy. Mr. Lane’s office. 

Mr. Couuimr. Referring to July 11? 

Mr. Frisrensxy. That is correct. 
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Mr. Couturier. Have you been acting commissioner for Mr. Mona- 
ghan during the time that this Jackson case was being investigated, 
or bas been under investigation by the police department? Has he 
been out of there any period? 

Mr. Frisrensxy. I don’t think so. 

Mr. Couturier. Were you familiar in any way with the details of that 
investigation? 

Mr. FRISTENSEY. No; I was not. 

Mr. Couturier. It was not a part of your 

Mr. Fristensky. That is not a part of my assignment. 

Mr. Couturier. That is all, gentlemen. 

The CHarrMan. You said that Mr. Monaghan was going to Wash- 
ington to get clearance. To get clearance on what, Mr. Fristensky? 

Mr. Fristensky. Whether or not the FBI had, as an investigating 
agency, a right to investigate another police department. It would 
cause an overlapping and a little friction and it was resentful, and just 
wanted to get that matter straightened out so there wouldn’t be any 
friction. 

The Cuarrman. Did he indicate to you that he was going to take 
the position that the FBI should not interview police officers? 

Mr. Fristensky. No, sir; he didn’t. 

The CHartrman. Well, did he indicate to you he was going to take 
the position that they should interview police officers? 

Mr. Fristensky. No; I think that he was going to be guided by 
what the outcome of the Washington conference was to be. 

The Cuarrman. Did he say what the outcome of it was when he 
got back? 

Mr. Fristenskxy. Yes, he said that the FBI had an open door. 
They could do anything that they wanted, interview anybody, inter- 
view in any case. 

The Cuarrman. That is what he told you after he got back from 
his conference with Mr. Rogers? 

Mr. Fristensky. Yes; he told me that. 

The CuarrMan. Had you ever heard him say that up to that time? 

Mr. Fristensky. No, sir. I know the harmony between the FBI 
and not only the FBI but the Treasury and the State Department, in 
the City of New York, always has been a thousand percent. There 
has never been any friction. Since the Ryan case—— 

The CuarrMan. The FBI did not have clearance to do what they 
sought to do until after Mr. Monaghan got back from the conference 
with Mr. Rogers; isn’t that right? 

Mr. Fristensky. That is mght, in that one particular case only. 

The CuarrMan. With regard to interviewing police officers? 

Mr. Fristensky. That is correct. 

The CuarrMan. So the rule now is, they are free to interview police 
officers in civil-rights cases? 

Mr. Fristensky. That is correct. 

The CuarrMaANn. And that there need not be, in the first instance, 
a report by the police department before they do that interviewing; 
is that right? 

Mr. Fristensky. No, sir. 

The Cuarrman. In other words, the arrangement or the method of 
handling such cases since the interview with Mr. Rogers has been 
different from what it was before? 
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Mr. Fristensxy. The purpose of the visit to Mr. Mclnerney has 
never been put into practice, because there wasn’t an occasion. So the 
barriers now, as they stand, are all down, the same as before the Ryan 
incident and the Cusson case. 

The CHArRMAN. Well, you are familiar with the fact that the FBI 
sought to interview police officers in the Jackson case since July 11 
and prior to Mr. Monayhan’s trip to Washington and were refused 
that? 

Mr. Fristensky. I am, yes, sir. 

The CuHarrMan. In that respect, if they were to go there today to 
seek the same privilege of interviewing police officers today, it would 
be granted? 

Mr. Fristensky. Yes, sir. 

The CHarRMAN. My understanding is that your understanding of 
what you were seeking in the conference with Mr. McInerney was that 
the police department should have the privilege of first doing its own 
investigating and giving a report of that to the Justice Department 
prior to the Justice Department taking any other step, is that right? 

Mr. Fristensky. No, that isn’t entirely right, Mr. Congressman. 
We were only seeking—we didn’t care what the Department < of Justice 
did or what the FBI did in any particular civil-rights case. The only 
thing that we were interested in was for the Department of Justice to 
permit us to submit a detailed report of the investigation before the 
members of the department concerned were interrogated. But the 
FBI or the Department of Justice could have done anything they 
wanted up to that point in connection with the case——- 

The CHarrRMAN. Except to interview the police officers? 

Mr. Fristenskxy. That is correct. 

The Cuarrman. In other words, what I understand you to say is 
what you were seeking in that conference with McInerney was to get 
an agreement, an understanding that before police officers were interro- 
gated by the FBI, the police department should have the privilege, 
first, of investigating the case itself and making a written and detailed 
report on it to the Justice Department? 

Mr. Fristensky. That is correct; yes. 

The CHarrmMan. Did you see the report in the Jackson case? 

Mr. Fristenskxy. No, sir; I did not. 

The CHarrman. Do you know what was in that report? 

Mr. Fristensky. No, sir; I didn’t see it. 

The Cuarrman. You have no knowledge, then, as to whether it 
was a complete and detailed report? 

Mr. Fristensky. No, sir; I do not. 

The CHArRMAN. And, as I understand it, in the conference with 
McInerney, it is your position that you were in no way seeking to 
prevent the interview of policemen? 

Mr. Fristensky. No; definitely not. 

The CuarrMan. Only to defer it until after this report had gone in 
to the Justice Department? 

Mr. Fristensky. That is correct. 

The Cuarrman. When Mr. Monaghan got back from his vacation, 
do I understand it that you told him that you had not received any 
commitment from Mr. McInerney? 

Mr. Fristensky. We discussed the visit and the interview, and we 
told him that there was no commitment of any kind, or there was no 
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indication of action. We didn’t know what Mr. McInerney was going 
to do in the matter. 

The Cuarrman. Do you know upon what facts Mr. Monaghan de- 
clined to permit the FBI to interview police officers thereafter prior 
to his visit to Washington? 

Mr. Fristensxy. No, I do not, no, sir. 

The CHarrman. That is all. Mr. Jonas? 

Mr. Jonas. Mr. Commissioner, I would like to ask you, do you want 
us to understand from your testimony that subsequent to the reper- 
cussions that followed the Gross case, you were primarily interested in 
rebuilding the morale of your police department? Is that correct? 

Mr. Fristensky. That is right. 

Mr. Jonas. And in that respect, did you have in mind that any 
interrogation by the FBI or officials affiliated with the FBI might 
further tend to tear down the morale of your department? 

Mr. Fristensky. Well, I tell you, Mr. Congressman, I have lived 
with these men in the field for close to 41 years, and I know what the 
reaction is and what the talk is among the men in a situation such as 
this, and I felt that even though it might not lower the morale further 
than it was diving, I thought that it was a good opportunity to show 
the men in the field and bolster their morale a little bit by picking up 
a case and showing the general rank and file that where there is good 
police work, the Commissioner’s office will stand up for a good cop and 
go to the front. 

Mr. Jonas. I understand. 

Mr. Fristensky. And that was the real reason for picking this 
case up. 

Mr. Jonas. I think, Commissioner, you have delivered an excellent 
eulogy in behalf of all policemen who are faithful and capable and 
honest, and I subscribe to that. Now, the same thing has to be said 
about the FBI. The members of that enforcing body have sub- 
stantially the duties that the police officers have. 

Mr. Fristensky. There is no question about that; even more severe 
sometimes. 

Mr. Jonas. -Now, then, following what you have already told us, I 
think you have given us a specific illustration of the case of one officer 
known as Ryan. How do you spell Ryan, R-y-a-n? 

Mr. Fristensky. Yes, sir. 

Mr. Jonas. And what was his rank at the time? 

Mr. Fristensky. He was a detective. 

Mr. Jonas. I beg pardon? 

Mr. Fristensky. He was a detective. 

Mr. Jonas. How long had he been with the department? 

Mr. Fristenskxy. Oh, I don’t know. 

Mr. Jonas. Well, was he on probation or had he been on the depart- 
ment for years? 

Mr. Fristensxy. No; he had been with the department for some 
years. 

" Mr. Jonas. Was he a detective in plain clothes? 

Mr. Fristensky. Yes, sir. ‘ 

Mr. Jonas. Can’t you tell us about how long he had been with the 
department? 

Mr. Fristensky. No;I cannot. I didn’t look that up. 
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Mr. Jonas. Can you tell whether he had been on any spectacular 
cases, or had been assigned to investigations that involved real danger, 
or potentialities that might involve human life and so on, including 
his own? 

Mr. Fristensky. Why, I couldn’t tell you offhand, but there is a 
record of that. If there is any such citation—— 

Mr. Jonas. In plain language, he was considered a capable and 
competent policeman with the qualifications that a police officer must 
inherently possess, that is, courage? 

Mr. Fristensky. That is correct. 

Mr. Jonas. After this man Ryan was interviewed by a couple of 
FBI officers, or FBI members, do I understand you to say he broke 
out with a case of shingles? 

Mr. Fristensky. That is what I learned; yes, sir. 

Mr. Jonas. Do you come to the conclusion that Detective Ryan, 
after being on the force for many years, being subjected to all the 
dangers that are necessary, incidental to being a police officer, a num- 
ber of questions from an FP officer would cause him to break out 
with a disease that can be attributed to nervous affliction, commonly 
known as shingles? Is that your conclusion? 

Mr. Fristensky. Well, that is what he said. 

Mr. Jonas. That is all. 

The Cuarrman. Mr. Hillings? 

Mr. Hixurnas. I think we can certainly say that there is a danger in 
some of these brutality cases that some individuals, who are trying to 
destroy confidence in law and order and are trying to destroy confi- 
dence in our police force, will attempt in some instances to magnify 
these situations to accomplish that purpose, isn’t that correct? 

Mr. Fristensky. That is very true, because while being in the field, 
we had down here in front of this very court house, for about 10 
months, during the trial of the 11 leading Communists—and I was a 
field commander here, and for 11 months, every day we had a mob 
psychology of demonstrations outside, and every time you touched 
some of those people to try to regiment them or disperse them, you 
got an avalanche of complaints of police brutality, and that follows 
with this subversive element throughout the city of New York. We 
have problems in New York that probably many other cities in the 
world don’t have, with this group, and very often you get complaints 
that really aren’t justified. It is just a nuisance complaint. 

Mr. Hiturnes. Do you know whether or not the United States 
attorney in this area, at least has it come to your attention, has re- 
ceived a number of complaints that, in your opinion, have been inspired 
by subversives? 

Mr. Fristensky. No; I don’t, but I know that in many instances, 
in situations such as I described, the city officials would be swamped 
with post cards and letters, maybe 500 or more. The mayor would 
get them, the various officials would get them. 

The CHarrMANn. Members of Congress get those, too. 

Mr. Frisrensky. It is a situation here that is a little different 
from—I know one thing, gentlemen, that the police department does 
not tolerate any deliberate and willful viloations of the civil- rights 
law, nor do they tolerate any willful and deliberate acts of brutality, 
and the records of the department, with few exceptions, will show that 
every case is acted upon justly and fairly. 
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Mr. Hines. Did you see any evidence of this type of thing, post 
cards and so forth, coming in on the Jackson case? 

Mr. FRISTENSKY. No; I did not. 

Mr. Hiuirnes. How about the Ryan and the other case mentioned? 

Mr. Fristensky. I didn’t see any. 

Mr. Hiturnes. You didn’t see any in those instances? 

Mr. Frisrensky. No, sir. 

Mr. Hiuurnes. So we must be careful in all of these brutality cases, 
that they aren’t inspired by some subversive purpose, as you indicated 
may have been the case with some individuals in the past. By the 
same token, it is extremely important that the police force be always 
exposed to the public eye, so that there could never be any question of 
the police department hiding something that the public wouldn’t like, 
within its own ranks. Isn’t that correct? 

Mr. Fristensky. That is very true; yes, sir. 

Mr. Hriuinos. So if such an agreement, such as the one we have been 
talking about here, did exist, it could have, even under the excuse of 
trying to protect morale of the police force, a very damaging effect on 
the morale of the general citizenry; isn’t that true? 

Mr. Fristensky. That is true, but there is no such agreement, 
Mr. Congressman; never has been 

Mr. Hiuurnes. That is all. 

The CHArrRMAN. Just one question along that line. And, in your 
opinion, Mr. Fristensky, no such agreement should exist; is that right? 

Mr. Fristrensky. Positively not. 

The Cuatrman. All right, Mr. Rogers. 

Mr. Rocers. Do I understand that your main objective in this was 
to promote the morale of the police department and that was the reason 
that the commissioner and yourself and the inspector asked for the 
conference with the Attorney General of the United States? 

Mr. Fristensky. Yes, sir; that is it. 

Mr. Rogers. After that conference was had, were the members of 
the police department notified that such conference had existed? 

Mr. Hrurnes. Not officially; no, sir. 

Mr. Roaers. Was anything passed by word of mouth throughout 
the department that the conference had been had? 

Mr. Fristenskxy. Not officially, to my knowledge, but I know that 
things like that do travel through the department very rapidly. 

Mr. Rogers. Well, I believe ° you stated you have no knowledge of 
what had taken place; that is, you had no knowledge of what informa- 
tion was passed on to the rest of the police department as a result of 
that conference? 

Mr. Fristensky. No, I don’t. 

Mr. Rocers. There was no official action taken? 

Mr. Frisrensky. No, sir. 

Mr. Rogers. And so far as you know, do you know whether or not, 
as a result of that conference, it did increase the morale of the Police 
Department of the city of New York? 

Mr. Fristensky. Well, it is noticeable now that morale is much 
higher. 

oat Rocers. Well, I mean from the time of the conference in July 

52 down until this matter hit the newspapers, and it was announced 
ha they were not prosecuting the Cusson case—was that it? 

Mr. Fristensky. Yes, Cusson. 
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Mr. Rogrrs. Well, from the time that you had the conference until 
you read it in the newspapers that they were not going to prosecute 
the police in that instance, do you, or can you state whether or not the 
morale increased during that period of time? 

Mr. Fristensky. Well, it would be hard to answer that, Mr. Con- 
gressman. I couldn’t answer that. 

Mr. Rogers. Why do you say it would be hard to answer? 

Mr. Fristensky. It would be hard to answer it because you can’t 
measure it. You do those things and there is no means of measuring. 
The only things you can determine are observed in the attitude and 
the demeanor of the men and the grumbling through the ranks. 

Mr. Roarers. Well, then, if you are unable to determine in the 
month of January 1953 what the morale was, were you in any better 
position to determine the morale in the month of July of 1952, when 
you had this conference? 

Mr. Fristensky. Well, you don’t hear the grumbling, and you 
don’t hear the complaints, and you don’t hear the men saying they 
are being thrown to the wolves and nobody standing up, and that has 
kind of died down. 

Mr. Roerrs. Well, you do feel that it was passed down through the 
ranks, to the boys, that if there are any civil-rights cases that may 
arise, their interrogation would come from their own police depart- 
ment first? 

Mr. Fristensky. Well, that has been cleared up now. 

Mr. Roggrrs. I know, but I mean from the period of the time of the 
conference—you see, we are in July—until it was cleared up. 

Mr. Fristensky. There had been no official word on that that 
went out, and the men had no way of knowing except by word of 
mouth that the conference was held with the attorney general’s 
office, and that was the plan that the department was trying to achieve. 
But they didn’t know whether they got it or not. 

Mr. Roggrs. Generally, those in ‘the higher echelons of the Police 
Department of New York C ity knew that such a conference was 
being held? 

Mr. Fristensky. Yes, sir. 

Mr. Rogers. And generally those in the higher echelons were in- 
formed of what the conference resulted in? 

Mr. Fristensky. Yes. 

Mr. Roerrs. And I believe that you testified that you personally 
were not satisfied that any arrangement or agree ment was made in 
the month of July? 

Mr. Frisrensxy. That is correct. 

Mr. Roggrrs. But with that understanding, how were the men in- 
formed that you and the Commissioner and the other members of the 
department were going to stand back of them so that the morale of the 
police was then bolstered? 

Mr. Fristensky. Well, the mere fact of going to the highest pro- 
secuting Federal agency in the country, that in itself would indicate 
a sincere effort to boost the spirit of the individual. 

Mr. Rogers. Yes? 

Mr. Fristensky. Regardless of what the outcome of the mission 
was, the fact that the upper echelon of the department went to the 
front, that in itself is a booster for morale regardless of even if the 
results were negative. It shows that somebody stands up. 
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Mr. Rocrrs. You understand, Mr. Commissioner, that the chief 
objective of this subcommittee is to ascertain what are proper Federal 
laws and how they may best be enforced, and, after this experience, 
have you any recommendations to make to this subcommittee as to 
what would be a proper law that would continue to promote the morale 
of the Police Department of New York City and at the same time see 
that the civil-rights section of the statutes is properly enforced? 

Mr. Fristenskxy. Well, you ask me a question, Mr. Congressman, 
that is very easily answered. The morale of the department can be 
much improved by an increase in pay. The men should be paid. 
They should get a reasonable salary in these hard times. And—— 

Mr. Rogers. Of course 

Mr. Fristensky. And as far as the civil-rights laws are concerned, 
they concern everybody, even the policeman, and therefore they are 
necessary and essential. 

Mr. Rocers. Well, you and I recognize that the Police Department 
of New York City and the FBI and all inotropiliten areas do cooperate 
together. That is essential for the proper coordination of various 
laws. We recognize that. And I think you do as a 

Mr. Fristensxy, Mr. Congressman, we have in New York City 
the most cordial relations with Washington authorities on enforcement, 
with the Treasury men on narcotics, with the Secret Service on secur- 
ity, better than any city in the United States has. 

Mr. Rocers. Recognizing that cooperation, but also pointing to 
the possibility that the morale of your department, as you testified, 
drops when the FBI or agencies of the Government come in and ques- 
tion your men—what I am trying to find out, have you any recom- 
mendation as to how best to promote the morale of your department 
and at the same time bring about an effective enforcement of the Fed- 
eral statutes? 

Mr. Fristensky. I think this: I think that, reverting back to the 
original policy, where the FBI would appear in the office of the police 
commissioner and make a request for availability of certain members 
of the department, and those men were advised as to just what the 
method was going to be, or in what connection they were going to 
be interviewed—I think that would work out all right. 

But there is another point that has a tendency to make the men 
kind of shy, because the FBI representative in his interrogation, the 
first question that he puts to the person being interrogated is, ‘“‘Any- 
thing you say will be used against you in criminal action.” So that 
kind of stymies them a little bit. 

The CHarrMAN. Does it give them shingles? 

Mr. Fristensky. I don’t know. It gave in this morning’s paper 
$450,000 worth of shingles against a detective. 

Mr. Roaers. Mr. Commissioner, would the fact that a police officer 
would be questioned by an FBI agent create any greater fear and affect 
his ability to respond truthfully to the questions asked than if they 
were asked by a policeman of the police department in New York 
City? 

Mr. Fristensky. No, it wouldn’t. 

Mr. Rocers. It wouldn’t? 

Mr. Fristensxy. No. You see, Mr. Congressman, every individ- 
ual is differently constructed. It affects some; some it rolls off like 
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water off aduck. Everybody is of a different structure and a different 
temperament. Now, me, it wouldn’t affect at all. 

Mr. Rocers. Sure, and that is the point I am getting at. But if 
it affected him when asked a question by an officer in his own depart- 
ment, if it would affect him likewise when asked a question by an 
FBI man, and if he was so constituted that it rolled off him like water 
off a duck’s back, the same would be true in each instance; wouldn’t it? 

Mr. Fristensky. Well, there is a question there of this fact: That 
the officer or the person being interviewed, questioned, or interrogated, 
doesn’t know whether he will eventually have to appear before the 
erand jury and testify in these cases, and they always feel that they 
will be. Therefore, they are reluc ‘tant in many instances to be inter- 
rogated by the FBI and would rather appear directly before the 
grand jury and tell their story. 

Mr. Rogers. Then you would arrive at the conclusion that it 
would be much better in the administration of any Federal law where 
a policeman is involved that he be interrogated by his own depart- 
ment rather than the other departments of ‘the Federal Government? 

Mr. Fristensky. Not necessarily; no. 

Mr. Rocsrs. That is all. 

Mr. Courier. I just want to clear up one point here. You talked 
about warning a person of his constitutional rights. Does a police- 
man in New York City, when interrogating a person warn him of his 
constitutional rights? 

Mr. Fristensky. No, we don’t do that in New York State. 

Mr. Couurer. Then that is w hy you say that the policeman, when 
he is interrogated by an FBI agent, who does, under Federal law, 
have to warn the man of his constitutional rights, is disturbed by 
that? 

Mr. Fristensky. Yes. 

The Cuarrman. You don’t see anything very much wrong with 
warning a man of his constitutional rights before you interview him? 

Mr. Fristensxy. No, absolutely not. 

Mr. Couturier. It puts him on notice that what he says may be used 
against him, and he should give truthful and factual answers? 

Mr. Frisrensxy. That is correct. 

Mr. Couturier. And it would only be on rare occasion that some 
man would go home with some ailment as a result? 

Mr. Fristensky. Probably so. 

The Cuarrman. Any other questions? 

The witnesses tomorrow morning will be Mr. Monaghan, the 
police commissioner and Mr. Rothengast, the chief inspector of the 
police department. 

The subcommittee will stand in recess until 10 o’clock tomorrow 
morning. 

(Whereupon at 4:40 p. m. the subcommittee recessed to reconvene 
at 10 a. m.) 
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House or REPRESENTATIVES, SPECIAL 
SuscomMITrEE To INvesTIGATE THE DEPARTMENT 
OF JUSTICE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to adjournment, at 10:15 a. m., 
room 110, United States Court House, Foley Square, New York, N. Y., 
Hon. Kenneth B. Keating (chairman of the subcommittee) presiding. 

Present: Messrs. Keating, Jonas, and Rogers. 

Also present: Robert A. Collier, Chief Counsel. 

The CuarrMAN. Will you rise and be sworn? You solemnly swear 
that the evidence you will give in this proceeding will be the truth, 
the whole truth and nothing but the truth, so help you God? 

Mr. Monacuan. I do. 

The Cuarrman. Mr. Collier. 


TESTIMONY OF GEORGE P. MONAGHAN, POLICE COMMISSIONER 
OF NEW YORK CITY 


Mr. Cotirer. Commissioner Monaghan, in going through this 
matter this morning I would like as far as possible to do it in a chrono- 
logical order so I will ask you first when the first conversation occurred 
with relation to any suggestion or proposal that you might have had 
in mind relating to this matter between the Justice Department and 
your Department, how far back did it go? 

Mr. Monacuan. I should judge it went back into the spring or early 
summer of 1952. I have no way of telling it. I had numerous con- 
versations with the chief inspector and other members of the force about 
the matter. I have no way of fixing anything more than the approxi- 
mate date. It was in the spring or early summer. 

Mr. Couturier. Were those conversations with regard to the problem 
of morale or were they conversations with regard to a proposal or a 
suggestions as to the manner of handling these cases? 

Mr. MonaGuan. It was in regard to morale. We have had many, 
many talks about morale. I don’t know whether you know but every- 
body who lives in New York knows that that has been a very serious 
problem. 

Mr. Cotuter. In speaking of morale, are you speaking as we were 
told yesterday of the problem of morale which was created by virtue 
of a grand jury investigation of allegations of corruption and bribe- 
taking on the part of police officers? 

Mr. Monaanan. That is right. Various grand jury actions in 
Brooklyn and Staten Island. 

Mr. Couurer. But civil rights did not enter into that? 
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Mr. Monaauan. Never. 

Mr. Courier. And the interrogation of police officers by FBI agents 
did not enter into that particular matter, did it? Both of those two 
phases were absent? 

Mr. Monaauan. Well, I don’t know when. I can’t tell you when 
the Chief told me about the Cusson case. It is hard for me to fix 
that date. He told me that he brought the facts of the case to me, he 
told me that Cusson had been exonerated by Mr. Hogan, by the grand 
jury of New York County and now the case is still open. I can’t fix 
that date. 

Mr. Cottier. What I am trying to establish though is the Ryan case 
was a specific case dealing with civil rights, police brutality, and the 
interrogation of policemen by FBI agents; is that correct? 

Mr. Monaauan. Yes; that is right. 

Mr. Couuirer. The Gross matter, as we will term it, did not encom- 
pass those two things? 

Mr. Monaauan. No, of course not. 

Mr. Couturier. And the alleged agreement related to civil-rights cases 
of police brutality and interrogation of police officers; is that correct? 

Mr. Monaauan. The alleged agreement in the papers? 

Mr. Couuier. Yes. 

Mr. Monaauan. As I read it, it related to some secret, clandestine 
agreement. 

Mr. Courier. I am thinking about what you had in mind at the 
time that Mr. Fristensky and Rothengast went to see Mr. McInerney. 
Were they thinking in terms of this whole morale problem that was 
brought up by the grand-jury action and the Ryan case or were they 
thinking just of the Ryan case? 

Mr. Monaauan. They were thinking, in my judgment—I don’t 
know what they were thinking—I can tell you what I thought as a 
result of conferences with them, and it was the only case of that type 
in the office from the time I became police commissioner up until 
last fall. That was the Ryan case. 

Mr. Co.tirer. When did you become police commissioner? 

Mr. Monaauan. July 9, 1951. That was the only case. I believe 
that Chief Rothengast said the man was on sick report, he had 
shingles, had a very serious case of shingles, that he wason the verge 

The Cuatrman. This is Detective Ryan? 

Mr. MonaGuan. Detective Ryan in the Cusson case. And that 
he was on the verge of a nervous breakdown. The district attorney 
of New York County had conducted an investigation, the grand jury 
had conducted an investigation, and exculpated the police officer and 
they sent me a letter to that effect. The FBI came over after the 
exculpation by the local authorities, they asked if I would make the 
policemen available. I said, “of course.’ I sent a message to the 
chief inspector to make the men available, which he did. 

Then in the spring or summer, as I was saying, we had these talks 
from time to time. The case was still open against him and I said 
that I would talk to McGrath, who was then Attorney General. I 
called McGrath in Washington. I told him I would like to talk over 
some police problems with him. He said—and this is the substance— 
it is so far back I can’t remember his actual words 

The Cuarrman. About when was this? 
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Mr. Monaauan. Oh, I would say maybe May or some time around 
there. 

The Cuatrman. Of 1952? 

Mr. MonaGuHan. Yes, in 1952. 

The CHatrMan. Well, McGrath left office in April. 

Mr. Couturier. In April. 

Mr. Monaauan. While he wa; still Attorney General. 

Mr. Courier. That would have been prior to April. 

Mr. MonaGuan. That is right, whenever he was in. I called 
McGrath. 

Mr. Courier. You spoke to him personally? 

Mr. MonaGcuan. Who succeeded McGrath? 

Mr. Couirer. McGranery. 

The CuarrMan. Mr. Perlman was Attorney General in the interim. 

Mr. Monaauan. I don’t know when McGrath did get out but I 
did talk with McGrath. He said he was busy, that the head of the 
Criminal Division would be the proper party to discuss it with, 
McInerney. 

I don’t know how much later I called McInerney. Well, I just 
can’t fix it. I asked him if I could see him in Washington or if he 
were coming to New York could I see him in New York. He said 
that he comes to New York quite occasionally. I said ‘It will save 
me a trip going down to Washington if you will call me at the office 
when you get up here.” I mentioned my conversation with McGrath, 
I said, “phere are some matters I would like to discuss with you.” 

So he came up, evidently in July. I took my vacation; I believe 
it was from June 21 to July 21, so I was not at the meeting. 

Mr. Couuier. Now did you designate the persons to be at that 
meeting? 

Mr. Monaauan. I did not. In my absence the first deputy 
commissioner becomes the acting commissioner. 

Mr. Couuier. Fristensky? 

Mr. Monaauan. Yes. 

Mr. Couuier. He knew about this? 

Mr. MonaGuan. Yes; we discussed it from time to time. 

Mr. Couuirer. And he knew the purpose for the meeting? 

Mr. Monaauan. Yes. I didn’t tell him, ‘You represent me there.’ 
He had been at these conferences, a number of conferences which led 
up to my calling McGrath. And so I don’t know whether McInerney 
called Fristensky or Rothengast or who he called but anyhow they 
were there. 

Mr. Couuier. You had the one conversation with Mr. McInerney. 
That was with relation to the proposed meeting? 

Mr. Monaauan. That is right. 

Mr. Couiier. You had no further conversations with him? 

Mr. Monaauan. Never. I saw Melnerney at the police Holy 
Name breakfast. I just said hello to him and he went out. That was 
the first and last time that I saw McInerney in at least a year and a 
half. Nothing was said at the communion breakfast. He was the 
speaker of the occasion. I just greeted him and he went out. I 
have never consulted or called Jim McInerney since. 

Mr. CouuierR. Prior to your leaving on vacation did you know 
that this July 11 meeting had been set? 

Mr. Monaauan. No, sir; I did not. 
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Mr. Courier. You did not know when the meeting would be held? 

Mr. Monacuan. No. I just told McInerney, “When you come up 
give me acall.’’ That is as far as I know about it. 

Mr. Couurer. You left on vacation and the deputy commissioner 
acting for you, who had full knowledge of these facts, went to the 
meeting with the chief inspector, Rothengast? 

Mr. Monaauan. He did; that is right. So Iam told. You know 
that I was not there. 

Mr. Coutrer. Yes; I understand you were not there. I am trying 
to establish what instructions were given, if any, prior 

Mr. Monaauan. I gave no instructions, Mr. Collier. 

Mr. Couuier. But there had been discussions? 

Mr. Monaauan. There had been discussions. I didn’t know that 
McInerney was even coming up in July. He just said some time he 
would call me, so there were no instructions. 

Mr. Coutrer. Had the chief inspector sat in on these conferences? 

Mr. Monaauan. Yes; he had. 

Mr. Couturier. He was fully informed than as to the underlying 
problem? 

Mr. Monacuan. He was. 

Mr. Couurer. Now the meeting occurred on July 11. You returned 
from your vacation when? 

Mr. Mownaauan. I think July 21 or thereabouts. 

Mr. Cottier. And were you then informed as to what had occurred 
on July 11? 

Mr. Monaeuan. Yes; not immediately. I can’t tell you when 
but we have meetings or conferences twice a day, around 11 o’clock 
and then late in the afternoon. I can’t tell the date but I know 
that they did speak about their meeting with McInerney 

Mr. Couturier. That in place of time would have occurred maybe 
within several days or certainly—— 

Mr. Monaauan. Your guess is just as good as mine. 

Mr. Co.urer. It makes no difference except you were informed as 
to what occurred? 

Mr. Monaeuan. Yes, they told me what happened. 

Mr. Co.trer. As best as you can recollect what were you told? 

Mr. Monaauan. They told me that they went down there to Mr. 
Lane’s office and that they had spoken to Mr. McInerney about the 
matters which we had discussed in prior conferences, and they brought 
to McInerney’s attention—they told me that Mr. Lane was present — 
they said that they brought to MclInerney’s attention this Cusson 
case which I believe everybody here knows the facts of at this time. 

Mr. Courier. That is the Ryan case. 

Mr. Monaauan. They Ryan case. They pointed out what Ryan 
had done. As a matter of good police work. They pointed out that 
Mr. Hogan, an outstanding district attorney, never accused of bias or 

rejudice by anybody, nobody in this city could ever say that—it had 
besa investigated by Frank Hogan, it had been investigated by the 


New York grand jury and I will say here now that nobody can point 
a finger at the New York grand juries. That goés for all the counties. 
They are of the highest caliber. 

I want to tell you gentlemen of this subcommittee the same thing 
goes for all the district attorneys ig New York City. Nobody will 
question their integrity, their honesty and their ability. 
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They told McInerney that they had these investigations, not a 
police investigation but an investigation by some inde ‘pende nt, honest, 
and capable agency, and they brought that to his attention. 

They told him after that exculpation that the Federal Bureau of 
Investigation sent their men over and these detectives and policemen 
were made available and that so far as they knew the case was till 
hanging on. 

They told me they related the effect it had on Ryan. They told 
me they gave him the papers and asked if he would consider them 
for whatever they were worth. 

Now, that to my recollection is all they said about their meeting 
with McInerney and Lane. 

The CHAIRMAN. What papers? 

Mr. Monaauan. A report. They gave them a résumé of all the 
facts of the Cusson case and along with the facts of the case they sent 
a letter, included a letter from the foreman of the 1951 New York 
County grand jury saying in effect or in substance that the matter 
alleging police brutality on the complainant Cusson had been investi- 
gated by the district attorney of New York County, all witnesses and 
all evidence had been presented to the 1951 November grand jury, 
that after careful and thorough investigation they find no bill. They 
further find that all the policemen mentioned in the complaint had 
been acting strictly within their police authority. 

That was a copy of the letter that they also enclosed with the report 
of the facts which also stated that Hogan had conducted a police 
investigation. They gave it, they told me, to him for whatever con- 
sideration he might want to give it along with his investigation. 

Mr. Couturier. That was certain evidence in the Ryan case which 
we have been told about, Mr. Chairman. 

Commissioner Monaghan, you say that was reported to you? 

Mr. MonaGuan. Yes. 

Mr. Coutrer. Let me go back to your original discussion prior to 
the July 11 conference with Fristensky and Rothoneent and possibly 
others. At any time during those conferences was it decided or under- 
stood or discussed among yourselves that a suggestion would be made 
as to the method of future handling of civil rights police brutality cases? 

Mr. Monaauan. You mean, did they report to me? 

Mr. Couuier. No, I am speaking of your original discussions prior 
to this conference when you were discussing this matter of morale and 
the Ryan case and so forth as you have described it, did you at that 
time discuss or decide that a suggestion would be made to Mr. Mc- 
Inerney, a representative of the Department of Justice, as to the 
future handling of civil rights police brutality cases? 

Mr. Monaauan. It might be that I said that in cases where similar 
to the Cusson case, where you have an outside competent, decent 
investigative body, going into the facts, whether it is in New York 
County, Brooklyn, Bronx, if the district attorney and the grand jury 
have investigated and exculpated the police, then we ought to bring 
that to the attention of the Federal authorities. I think it is a decent 
thing to do, and that is what I had in mind. 

Mr. Couurpr. And you so discussed that among yourselves? 

Mr. Monacuan. It doesn’t stand out. I soalielt be surprised if 
we did discuss that. It doesn’t stand out in my mind but certainly 
1 think it is a sensible thing to do. 





102 INVESTIGATION OF THE DEPARTMENT OF JUSTICE 


Mr. Coturer. Did these gentlemen who saw Mr. McInerney report 
to you that they had made any suggestion relating to the future han- 
dling of a case or cases by the Department of Justice in police brutal- 
ity, civil rights matters? 

Mr. Monaauan. Mr. Collier, my recollection is that they said 
they handed it in. Fristensky said he didn’t know whether it was 
going to have any effect at all. That is what he said. 

Mr. Couurer. Handed it in? 

Mr. Monacuan. Handed the report, and the letter. 

Mr. Couurer. That related to the Ryan case specifically. I am 
speaking of this specific problem of the handling of civil rights matters. 

The Cuarrman. Mr. Monaghan, the testimony is here that there 
were two distinct matters discussed in this conference between Messrs. 
Fristensky, Rothengast, McInerney, and Lane. One had to do with 
the Cusson case. he other had to do with the handling of alleged 
violations of the Federal civil rights law. Counsel has finsihed with 
the Cusson case and he is now asking you about what there was 
reported to you on this other matter. 

Mr. Monacuan. Well, Congressman, I am telling you what they 
did report tome. I am just telling you Fristensky told me. 

Mr. Coturer. He did not mention anything about 

Mr. Monacuan. In my recollection he did not. I asked him what 
was the result. He said they left them there. 

Mr. Couuter. Still talking about the Ryan case? 

Mr. Monaauan. The Ryan case. 

Mr. Cottier. That is going to the evidence—to the merits of the 
Ryan case? 

Mr. Monaauan. That is right. 

Mr. Couuter. Did Fristensky tell you that he had had any sugges- 
tion or in any way talked about the matter of future handling of 
civil-rights police brutality cases? 

Mr. Monaauan. I can’t—he might have said that he asked if in 
any future similar cases where it has been investigated by the local 
district attorneys could we do it? I don’t know. I can’t swear that 
he said that to me or not. 

The Cuatrman. Commissioner, this is a hearing and we are seeking 
to get at the facts. I don’t want any inferences drawn from what I am 
saying now of any kind, but we are not interested in what might have 
been, what might have happened. If you are able to tell us your 
recollection of what happened, then we want to get it. If you are 
not able to, you have no recollection on the subject, then of course you 
will have to so testify. 

You as a lawyer know that evidence as to what might have happened 
is not helpful to our subcommittee. 

Mr. Monaanan. Right. I did so testify. I gave my recollection 
of what they reported to me. 

Mr. Couiier. You state that you have no recollection of this other 
matter? 

Mr. Monaauan. No; I don’t 

Mr. Couturier. All right. Now, do you have any recollection of 
having discussed the same matter with Mr. McInerney on the tele- 
phone when you were talking about setting up this July 11 conference 
were you then talking about the Ryan case or were you talking about 
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the general problem of morale and the future handling of civil rights 
brutality cases? 

Mr. Monaauan. My recollection is that I told McInerney that I 
would like to sit down with him and discuss some problems which we 
have in our department. That is my recollection. I think that is 
exactly what I said to him. 

Mr. Couturier. You didn’t go any further than that? 

Mr. Monaauan. I tell you that is my recollection. I don’t think 
I said anything else, but they might have been the exact words. That 
is my recollection. 

Mr. Cotuier. Now, after you had determined what had happened 
at the July 11 conference, no matter affecting the civil-rights police 
brutality cases came to your attention until August 9, is that correct, 
when the Jackson case occurred? 

Mr. Monaauan. I knew that there was a Jackson case. What 
date it was, I don’t know. 

Mr. Couturier. You knew that that case involved allegations of 
alleged police brutality and the violation of civil rights? 

Mr. Monaauan. Yes. 

Mr. Courier. Is that right? 

Mr. Monacuan. Yes. 

Mr. Courier. And you also knew or—— 

Mr. Monaauan. I don’t know the date. It was some time later 
that I heard that he had claimed that he was assaulted. I don’t 
know the date. 

Mr. Couturier. Under the normal procedure, would your police 
department launch an immediate investigation into that matter? 

Mr. Monaanan. Yes. 

Mr. Co.uiier. Wouldn’t it be quite necessary that the investigation 
be launched as quickly as possible; isn’t that good police procedure? 

Mr. Monaauan. I would say that when a claim of that sort is made 
that an immediate investigation is necessary. 

Mr. Couturier. When any crime is committed isn’t it necessary to 
have an immediate investigation before the facts become cool in the 
minds of the people involved? 

Mr. Monaauan. That is right. 

Mr. Couturier. On November 12, 1952, you were contacted by Mr. 
Daniel Greenberg, assistant United States attorney, southern district 
of New York; is that correct? 

Mr. Monaauan. Some time in November. 

Mr. Couturier. We have established the date as being November 12. 
We have testimony before us that in a conversation on that date 
with Mr. Greenberg you informed him that you would not make the 
police officers available for interview either by himself individually, 
by FBI agents individually, or by FBI agents and the assistant 
United States attorney combined and that the reason for your refusal 
was based upon an agreement which you had or which your depart- 
ment had with Mr. James McInerney of the Justice Gonartenensa 

Mr. Monaauan. That is not a fact. That is an untruth; that is 
not a fact. 

Mr. Couiier. Wait a minute. What particular part of that is 
not correct? 

Mr. Monaauan. The whole thing is an untruth. I will tell you 
if you want me, I will tell you what happened. 
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Mr. Cot.rer. All right. 

Mr. MonaGHAN. en he came in—this is to the best of my 
recollection. He came in. He had asked to see me in the morning. 
I don’t know whether he called up and put it off till the afternoon or 
I did—he came in in the afternoon. He said that he was directed by 
the Department of Justice —I think he said—to proceed to investigate 
and prosecute the so-called Jackson case. Chief Rothengast was in 
the room there with me while he was there. 

I told him that the case had been investigated by the local author- 
ities. At that time I thought that it had been investigated not only 
by Frank Hogan but by the grand jury. I was in error as to the 
latter, because it had not been investigated by the grand jury. 

I knew something about the facts and I told him that Hogan had 
fully investigated it and had not even deemed the facts sufficient to 
present it to a grand jury. 

I then told Danny Greenberg about the meeting in July with 
McInerney where we had a case similar to this, the Cusson case, 
which had been investigated by authorities independent of the police 
department. 

I told him that at that time the police department submitted a 
report to the United States attorney’s office or the Department of 
Justice along with a letter of the grand jury. I thought when I was 
talking to him, I thought we had a similar letter in the Jackson case. 

I said, ‘Inasmuch as these cases have been investigated by impartial 
bodies, then I would like to, before they completed their investigation, 
I would like to submit a report in this Jackson case as we did in the 
Cusson case, to let them weigh it up with the facts that their investi- 
gation might turn up.”’ 

That was the extent of the conversation in Nevember. I told him 
we would get it up and I would send it to him. 

Mr. Couturier. Let me go back to my question. In your conversa- 
tion with Mr. Greenberg, did you refuse to allow the assistant United 
States attorney or FBI agents or the two of them together to interview 
officers? 

Mr. Monaauan. I did not. 

Mr. Couturier. You did not? 

Mr. Monaauan. Definitely, positively, I did not refuse. 

Mr. Co.turer. Did you in that conversation with Mr. Greenberg 
state that you or your office or the New York City Police Department 
had an agreement with the Department of Justice or any individual 
therein? 

Mr. Monaauan. I have already testified I told Greenberg what I 
was going to do. I said nothing about any agreement with the 
Department of Justice. 

Mr. Cotter. I want a direct answer to the question, if you don’t 
mind. Did you or did you not use the word “agreement’’? 

Mr. MonaGuan. To the best of my recollection I did not use that 
word. I am just telling you what I did say. I said nothing about 
any agreement. 

Mr. Couurer. Did you use the word “‘arrangement’’? 

Mr. Monaauan. Arrangement? 

Mr. Couturier. Arrangement. 

Mr. Monacuan. No. 

Mr. Couuier. Did you use the word “‘understanding’’? 
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Mr. MonaGuHan. Not to my recollection. 

Mr. Couturier. And you did not refuse to allow the police officers 
to be interviewed? 

Mr. MonaGuan. I did not. 

Mr. Couurer. On December 4, 1952, you were again contacted by 
the same individual, Mr. Daniel Greenberg. 

Mr. MonaGuHan. Some time in December, I don’t know what date. 

Mr. Couirer. We have established that as December 4. What is 
your best recollection as to what occurred at that meeting? 

Mr. Monacnan. I think he came in and said that he hadn’t gotten 
a copy of the report, which was the fact. 

Mr. Couurer. And did you then give him a copy or promise to give 
him a copy? 

Mr. Monacuan. I told him that we would get it up and send it 
out, which we did. I think I have a copy of the report. 

Mr. Couuter. For the record that report was sent to the United 
States attorney under date of December 15, 1952. 

Now, at that time did you refuse to allow—— 

Mr. Monacuan. Excuse me, Mr. Collier. With the permission of 
the subcommittee, | would like to read this letter in view of what I 
understand happened yesterday. 

The CuatrMANn. We will put that in at the proper time. 

Mr. Monaeuan. I would like to read it because it is pertinent to 
bring it to the attention not only of the subcommittee but to the 
people of New York City. 

The CHarrmMan. The report will be made a part of the record, 
I assure you. 

Mr. Couiier. Mr. Chairman, the report goes into the merits of 
the case and we should not go into that at this time. 

The CuHarrman. That is right. You do understand we will have 
the report eventually for the record. 

Mr. Couturier. Yes. Is that dated December 15, 1952? 

Mr. Monaauan. Yes. 

Mr. Couuier. It is addressed to Myles Lane, United States attor- 
ney, over your signature? 

Mr. Monacuan. It is. 

Mr. Couuier. And attached to it a report over the signature of 
Chief Inspector Rothengast? 

Mr. Monaauan. That is correct. 

Mr. Corer. That deals with the Jackson case? 

Mr. Monacuan. That is right. 

Mr. Coxuurer. And that is your report in the Jackson case, the 
police department’s report in the Jackson case? 

Mr. Monaauan. Yes. 

Mr. Couturier. I do not want you to read any portion of it. 

Mr. Monaauan. You don’t want to? 

Mr. Couuier. No, sir. 

Mr. MonaGuHan. Some time during this hearing, Your Honors, 
I would like to read it to show just what is in it because I understand 
one witness testified it was a ‘‘whitewash,” and some other words he 
used. I just want to let the people of the city, as well as this sub- 
committee, know what kind of a whitewash it was when 2 grand 
juries or 1 ‘grand jury 
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The CHarrMan. You can release the report in any way you wish 
to, but so far as the record of this proceeding is concerned the sub- 
committee will govern that. 

Mr. Monaauan. O. K.., fine. 

The Cuarrman. The report I believe will be made a part of that 
record but not at this time. 

Mr. Monaeuan. All right; thank you. 

Mr. Co.urer. Let us go back to this December 4, 1952, conference 
with Mr. Greenberg. Did you or did you not in that conference 
refuse to allow the police officers to be interviewed by the FBI or 
someone from the United States attorney’s office? 

Mr. Monaeuan. I did not. In that December meeting I might 
have told him that I was going to take the matter up in Washington 
with the new Attorney General when he came in. I am not sure that 
I told that to Greenberg because there were so many problems that 
I wanted to discuss with the Attorney General. 

Mr. Couturier. What was the particular problem, the problem of 
morale? 

Mr. Monaacuan. The problem was this: I told—I can’t swear that 
I told it to Greenberg, but I did tell members of the Federal Bureau 
of Investigation this is the problem I wanted to discuss with the 
Attorney General, that when an authority independent of the police 
department, such as the grand jury of the various counties and the 
district attorneys of the various counties, had conducted an investi- 
gation of an alleged claim of police brutality and came up with a 
finding exculpating the police, then if Federal action is going to be 
taken, the members of the Department had indicated through their 
line organizations to the chief, to me, that they would like to waive 
immunity and go directly to the grand jury to testify. They would 
waive immunity and testify under oath. 

That is the problem I wanted to take up with the United States 
attorney so they could go right directly to the grand jury. I later 
did take it up with the United States attorney. I pointed out to 
them that if they didn’t—that I couldn’t make them 

The CHarrMAN. I am a little confused. You pointed out to whom? 

Mr. Monaauan. Later to the United States attorney and repre- 
sentatives of the Federal Bureau of Investigation and the Criminal 
Division of the Department of Justice. 

The CuarrMan. Let us have names if possible. 

Mr. Monaauan. In sequence, I will give you the sequence. I am 
positive that it was first brought up on Sone 6 when two members 
= Federal Bureau of Investigation came to my office. They had 
a letter —— 

Mr. CouuterR. Who were the two agents? 

Mr. Monaenan. Here is the letter. They brought this letter 
direct to Hon. George P. Monaghan, Commissioner of New York 
City Police Department, 240 Center Street, New York 13, N. Y., 
dated January 5, 1953. This is re Jacob Jackson and Geneva A. 
Jackson. ‘This is the case. 

Mr. Couuter. Who delivered this letter to you? 

Mr. Monacuan. A man by the name of Foley and Smith. 

Mr. Couurer. Are these two FBI agents? 

Mr. Monaauan. Yes. 

Mr. Courier. Do you have their full names? 
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Mr. Monaauan. No, I don’t. 

Mr. Couuier. Agent Foley, F-o-l-e-y? 

Mr. MonaGuan. Yes. 

Mr. Couturier. And Agent Smith? 

Mr. Monacuan. Yes. 

Mr. Couuier. They brought this letter to you? 

Mr. MonaGHAN. Yes, saying that “this office is conducting an 
investigation concerning the above-captioned individuals who have 
alleged their civil rights have been violated by members of the 18th 
precinct of New York City Police Department. In this connection 
it is desired that the following officers of the 18th precinct be inter- 
viewed by an agent of this office. Patrolman * * *.”’ 

The CHaArrRMAN. Just a moment. As a protection to the members 
of the police department involved, in view of the fact that the grand 
jury has acted and has found no bill in this case, I think unless it is 
material it would be best to leave the names of the officers out. 

Mr. Monacnan. All right. “It will be appreciated if you will 
advise when these officers will be available for interview. Sincerely 
yours, Leland V. Boardman, special agent in charge.”’ 

So I told them, Smith and Foley, that there had been an investiga- 
tion by Mr. Hogan and in his judgment he had not deemed the facts 
sufficient to warrant putting it before a grand jury. I said that I 
have a problem in the department, a morale problem, and they are 
complaining to me about these repetitious questions of the men. 
[ said, “I would like to put this proposition before the United States 
Attorney General, and I ask you to withhold questioning these men 
in abeyance until I see them, either Mr. Brownell or Mr. Rogers.” 

I told them I happened to know both of those men and it was my 
intention to go to Washington within 2 weeks to take it up with them, 
and I wanted to take up this proposition. And the proposition is 
this: When somebody independent of the police department—and 
[ mentioned like Frank Hogan or Miles McDonald, and I mentioned 
other district attorneys, and their grand juries, and I also said that 
nobody can cast aspersions on either of those district attorneys or 
the grand jury, and I said when any of those independent agencies 
have conducted a full and honest investigation and exculpated the 
policemen, then if in the judgment of the Federal authorities they 
want to go ahead, the men want to waive immunity and go right 
before the Federal grand jury and testify under oath. 

I can’t direct them to answer questions of the FBI, but under the 
laws of New York State and under the city charter, I want to point 
out to you gentlemen that any public official, policeman, fireman, 
sanitation, police commissioner, or anybody else, if their conduct 
in office is questioned, they must go, if they are summoned, they have 
got to waive immunity and go before the grand jury. 

I drew this to their attention. I said that that would be an effec- 
tive way to get at the truth of any allegation. 

I told them that I can’t make them go before the FBI and talk to 
the FBI because as a lawyer I think they have civil rights. They can 
either answer questions to the FBI or they can say they are not going 
to answer, but that does not hold in the grand jury. 

I pointed out to them, I said I thought that would be an effective 
way to get at the facts. I said, ‘Will you hold it in abeyance until I 
see Brownell?” 
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I said that to Lee Boardman also. 

Mr. Couurer. Let us not get too far afield. 

Mr. MonaGuan. I want to trace it down. 

Mr. Couurer. I want to ask you some questions though. Going 
back to your second Greenberg conference, did you or did you not 
refuse to allow the FBI or Mr. Greenberg or the two together permis- 
sion to interview the police officers involved? 

Mr. Monaauan,. The answer is “No” and I will tell you this—I am 
not sure though whether I discussed this with Greenberg—the propo- 
sition that I said I was going to discuss with Attorney General 
Brownell, but I did not say 1 would not let them. I asked him— if ] 
did discuss it with Greenberg it was to hold up, to hold it in abeyance 
until I went right down to Washington to their boss. That is where 
I wanted to go. ‘That is where I figured I had a right and that is the 
place to settle it, right with the head man of the whole department. 

Mr. Courier. All right. Now, on January 6 you were contacted 
by two FBI agents who had a written request from the head of their 
office to obtain permission to interview these police officers; is that 
correct? 

Mr. Monaauan. Yes. 

The CHarRMAN. Commissioner, let me interrupt at this moment. 
Someone has just handed you a note. Are you represented by 
counsel? 

Mr. Monaauan. No. He happens to be in the corporation coun- 
sel’s office—— 

The CHarrMAN. Is he appearing as counsel for you in this matter? 

Mr. Monaauan. No; he is not. I am not asking for counsel. 

The CuHatrmMan. There will be no further communication between 
him and you. 

Mr. Monacuan. If you want you can see this note. 

Mr. Coututer. It is all right. In your conversation with the two 
FBI agents did you mention to them any agreement or arrangement 
between the New York City Police Department and the Department 
of Justice? 

Mr. Monacuan. I don’t believe I did. I believe I told you the 
whole substance of our conversation and that was when an independent 
body had investigated, not the police. 

Mr. Couuier. Did you or did you not mention an agreement? 

Mr. Monacuan. I am morally certain that I did not. 

Mr. Cotuier. And you did not refuse to allow the permission? 

Mr. Monacuan. I asked them if they would hoid it in abeyance. 
If you can construe that a refusal—I don’t. I said, ‘Will you please 
hold it in abeyance? There is going to be a change in the administra- 
tion in less than 3 weeks and I intend to go down there.’’ Asa matter 
of fact, 1 saw Herb Brownell on the 13th of January and | asked him, 
I told him I had some problems that I wanted to discuss with him. I! 
said, ‘‘You will probably be very busy. If it is all right can I take 
them up with Bill Rogers, who had worked in the district attorney’s 
office under Tom Dewey and under Frank Hogan with me.’’ He said, 
“You can take them up with Rogers.” 

I did go to Washington. I went down to Washington on 18th of 
January. I went down and accompanied some police for the inaugura- 
tion. I contacted Rogers right then for this specific purpose on Jan- 
uary 20 or 21. He said, “I haven’t an office yet, George. Call me 





INVESTIGATION OF THE DEPARTMENT OF JUSTICE 109 


up in a week or so when you get back to New York.’’ I did and I made 
a specific date to come to Washington to discuss it with him. That 
was on the 17th of February. Later he called back and he said, 
“George, I am tied up on something else on the 17th. Can you make 
it Monday, the 16th?” 

I said, ‘I will make it any time you say.’ 

He said, “‘See me at 1:30 on Monday, the 16th.’ 

Rothengast and I went down. Do you want me to tell you what 
happened? 

Mr. Cottier. No, I donot. I would like to take this in chronology, 
if you will. Going back to the conversation with the two FBI agents, 
did you make any other statements to them as it relates to the han- 
dling of civil-rights problems or police-brutality cases? 

Mr. Monaauan. We had a general discussion about the civil- 
rights law. 

Mr. Couuier. Did you make any statement there about your 

The CHarrMaAN. Just a moment. Let us first exhaust his recollec- 
tion. 

Did you make any further statements to those FBI representatives 
that you remember? 

Mr. Monaauan. Aside from what I have already testified to, Mr. 
Chairman? 

The CuHarrMan. Yes. 

Mr. Monaauaw. I said that in discussing the origin of the law, and 
there was general discussion, it started in sections of the country 
where certain minorities had absolutely no chance, that they were 
treated as animals, and I said, “It is a good law, a salutary law,’ 
because anybody who knows me knows ‘that I am for civil rights, 
but we did discuss the origin of the law. 

Mr. Couturier. What else did you discuss as it relates to civil rights, 
what other statements or comments might you have made at that 
time? 

Mr. Monacuan. I will tell you this: I said that I was taking it 
up with Mr. Rogers. I said that I knew Mr. Rogers and Mr. Brownell 
personally and they had reported—they sent in their report—it was 
related in their report as if because I personally knew Rogers and 
Brownell that I could get them to do something that the facts wouldn’t 
warrant. I told Lee Boardman that that was the most ridiculous 
thing I ever heard. 

The CHarrMAN. Just a minute. We are not talking about a con- 
versation with Lee Boardman. We are talking about a conversa- 
tion—— 

Mr. Monacuan. That is what I am still on. 

The CHarrMan. Just a moment, Commissioner. We are talking 
about a conversation with Messrs. Foley and Smith of the FBI. 
We are asking you to exhaust your recollection on everything that 
took place in that conversation. 

Mr. MonaGuan. I said that I intended to see Mr. Brownell 
Mr. Rogers. 

Mr. Couturier. Do you remember anything else that you might have 
said in that conversation with those two gentlemen? 

Mr. Monacuan. No. No, I don’t. 

Mr. Cottier. Do you recall any statement you made that had 
within it the words ‘Mason-Dixon line’’? 
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Mr. Monaauan. It might have come up in discussing the origin of 
the civil-rights law. 

Mr. Couturier. Do you remember any statement—go ahead, does 
that refresh your recollection any? 

Mr. Monaauan. I said in the general discussion it was brought 
up—— 

The CHartrMan. Just a little louder please, Commissioner. 

Mr. Monacuan. In the general discussion of the origin of the law 
there was something said, I might have said it, but it was probably 
directed, originated where claims were made that certain minorities 
could not g’. their rights protected. 

The Cua.rmMan. Did you say in words or in substance that this law 
was to apply only south of the Mason-Dixon line? 

Mr. Monaauan. Absolutely not. 

a CHAIRMAN. Have you ever admitted to anyone that you said 
that! 

Mr. Monaauan. Absolutely not. 

Mr. Couturier. Mr. Monaghan, in a conversation with me the other 
day, do you recall any statement you made in which you said that you 
later regretted making and retracted 

Mr. Monacuan. I will tell you what I did say to you and it is about 
knowing Herb Brownell. 

Mr. Couturier. No; I am speaking of civil rights. Did you say that 
civil-rights legislation is for that part of the country south of the 
Mason-Dixon line? 

Mr. Monacuan. No, I did not. 

Mr. Couurer. That you had said that in that January 6 conver- 
sation? 

Mr. Monaauan. I said the fact that the term ‘‘Mason-Dixon line”’ 
had been used 

Mr. Couurmr. I asked you whether the term Mason-Dixon line was 
used. 

Mr. Monaauan. I said in our general discussion about the origin 
of the civil, Federal Civil Rights Act. 

Mr. Couturier. All right. Let me go to the next conference you had 
on January 9 following this conference with the two FBI agents with 
Mr. Leland Boardman, special agent in charge of the New York office 
of the FBI. 

Mr. MonaauHan. Yes. 

Mr. Cottier. When Mr. Boardman came to see you tell me what 
occurred at that time. 

Mr. Monaauan. Well, I think before Boardman came he called me 
and he read back a report over the phone that the two agents had 
made to him and in there they had reported that I said, because I 
knew Herb Brownell and Bill Rogers, that I would get something 
that I was not entitled to. I said it was ridiculous. He said that 
they had said something to him to the eftect that I thought that the 
civil-rights law was to apply below the Mason-Dixon line and not 
above the Mason-Dixon line. I said that the Mason-Dixon line was 
mentioned in the background of the talk in discussing the origin of the 
law, but I believe that the Mason-Dixon line does not enter into it so 
far as civil rights are concerned. 

Mr. Couuier. Pertaining to that particular statement, you say he 
read it to you over the telephone, the notes the agents had made as a 
result of your conversation? 
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Mr. Monaauan. Yes. 

Mr. Couturier. Did they take notes during the time you were 
conversing? 

Mr. Monaauan. No, I don’t think so. They may or may not. 
I don’t think so. 

Mr. Co.urer. In your conversation with Mr. Boardman, not on 
the telephone but in your office when he came to see you on January 9, 
do you remember any further conversation with him as it relates to 
that statement? 

Mr. Monaaaan. No, I don’t. I will tell you, when he came over 
he asked me, “Just what is your stand?” And I told him just as [ 
have testified here that when an independent body such as the district 
attorney or grand jury has investigated, then if there was going to be 
further Federal action, the men wanted to go to the grand jury. 

Mr. Coutrer. Let us confine it to this particular matter of the 
statement relating to the Mason-Dixon line. Did you or did you not 
at that time tell Mr. Boardman that you thought the statement was 
hasty and you wanted to retract it? 

Mr. Monaauan. I don’t think that came up at the office. 

Mr. Courier. Did it come up in the telephone conversation? 

Mr. Monaanan. I think he read that back to me. I just can’t 
tell you what the conversation was but in substance I said that it 
didn’t reflect my ideas of Federal civil rights. 

The CuarrMan. Commissioner, again I want no inferences drawn 
from what I am about to say. This is a very important part of this 
testimony. I wish you would listen to counsel’s question and direct 
your answer to his question. 

(The reporter read the pending question.) 

Mr. Monaauan. I think that came up in the telephone conversa- 
tion. The way it had been reported by Agents Foley and Smith— 
I said that if I did say that that it didn’t reflect the way I think about 
the Federal civil-rights law. 1 don’t know whether I said it was hasty, 
I don’t know whether I said that, but I said if that was the report it 
doesn’t reflect my thoughts on Federal rights. 

Mr. Co.turer. Do you recall in a conversation with me the other 
day remembering that statement and telling me that you had said it 
was hasty? 

Mr. Monacuan. I told you what he had read back. 

Mr. Couturier. Yes, and didn’t you tell me that you had also told 
Mr. Boardman that you had told him it was hasty and that you wanted 
it retracted? 

Mr. Monaauan. I may have said that. 

Mr. Couturier. What else occurred in the conversation with Mr. 
Boardman on January 9? 

Mr. Monaanan. I asked him to hold it in abeyance, hold seeing 
the policemen in abeyance until I would go to Washington. 

Mr. Couurer. I want again, in line with the chairman’s statement 
of a few minutes ago, to first exhaust your memory as to what occurred 
in your conversation with Mr. Boardman on January 9. As best you 
can remember, will you inform the subcommittee everything that 
occurred in that conversation? 

Mr. Monaauan. Repeating what I have already said? 

Mr. Couuter. I think it might be well to go back over the whole 
thing. 
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Mr. Monaauan. All right. I told him that my stand, the matter 
I wished to discuss with the Attorney General of the United States 
was where in civil-rights cases the alleged charges have been investi- 
gated by local authorities other than the police department, by that I 
referred to the district attorneys of the various counties and grand 
juries of the various counties and where, after a full investigation, the 
policemen were exculpated, then if there is to be further Federal action, 
the men wanted to waive immunity and go before the grand jury and 
testify under oath. 

I told him that if they didn’t they could be fired. I told him that 
about 2 weeks before there was a change of administration and I would 
take it up with them immediately. That is the best of my recollection 
and I think that constitutes all | said. I can’t think of anything else. 

Mr. Courier. Let me ask you some questions relating to that con- 
versation. Did you at any time in that conversation discuss or men- 
tion any agreement or arrangement between the New York City 
Police Department and the Department of Justice? 

Mr. MonaGuan. I would say I did not. I would say—— 

Mr. Coutrer. Did you in that conversation refer to or use the word 
“‘agreement’’? 

Mr. Monacuan. I would say I did not because- 

The CuHarrMAN. Just exactly how do you answer that question? 

Will the stenotypist repeat the witness’ answer to that question? 

(The last answer was read by the reporter.) 

The CuarrMan. We are entitled to a direct answer, Commissioner. 
I do not like the answer ‘I would say I did not.’ 

Mr. Monacuan. Mr. Chairman, I heve no recollection of that 
coming up. 

The CHarrMan. Well now, Commissioner, you are quoted—and 
this is nothing that we know anything about except what we have 
read in the papers—positively as stating that you never said there was 
an agreement or an arrangement. Now that is not a part of this 
proceeding, but we are very anxious to know the positive answer if 
you are able to give it as to whether you used the word “‘agreement,” 
or “arrangement’’? 

Mr. Monaauan. I think the one you refer to is where I said posi- 
tively and definitely that there was never an agreement to—I am 
reading from- 

The CuarrMan. We are talking now about your conversation with 
Mr. Boardman. 

Mr. Monaauan. Yes, I tell you that I have no recollection what- 
ever of discussing anything other than what I tell you and that was 
my stand on what proposition I was to discuss in Washington. 

The CuHarrmMan. Did you tell Mr. Boardman in words or in 
substance that you had an agreement with the Justice Department 
relating to this matter? 

Mr. Monaauan. No, I did not. I have no recollection of that 
being discussed at all. He came over—when I was discussing with 
him on the phone that day, I told him what I wanted. He said, 
“Will you write me a letter stating just what you want to discuss, 
your stand on that?”’ I called him back and I said, ‘‘No, come on over. 
This is what I am going to discuss in Washington.’’ 

Mr. Couurer. Did Mr. Boardman in that conversation ask for 
permission for his agents to interview the police officers in this case? 
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Mr. Monaauan. Yes, I think maybe he did and I asked him to hold 
it in abeyance. | said, ‘‘Lee, it is only 2 weeks before there is a change 
of administration. The men can go right to the grand jury.”’ I said 
that is what | wanted to take up with Washington. 

Mr. Coxuurer. Did you enlarge upon that any in your conversation? 

Mr. Monaauan. I might have told him that if the »y didn’t want to 
hold up, I wanted to hold it up until I dicussed it. After all I couldn’t 
stop them from investigating, they have subpena powers, they knew 
the names of the officers they wanted to question. 

Mr. Coxurer. The FBI doesn’t have subpena power, a Federal 
grand jury has. The FBI can only interview people. 

Mr. Monaauan. They are policemen of the Attorney General. 

Mr. Couturier. Their object is to interview people in order to prepare 
evidence for the United States attorney. 

Mr. Monacuan. That is right. But I don’t feel, as a lawyer, as 
the police commissioner—I can make them available. 1 think to tell 
them, ‘‘You answer the questions of the FBI,’ 1 think that they have 
the right to refuse to answer. I think as a matter of law that is right. 

Mr. Couurer. Mr. Commissioner, at the time you were holding 
these discussions which you have now covered as being 4, 2 with 
Mr. Greenberg, 1 with 2 FBI agents and 1 with Mr. Boardman, at 
that time did you know that 2 of your men in a conference with Mr. 
McInerney on July 11 had requested that the Department of Justice, 
and had suggested that the Department of Justice withhold any in- 
vestigation or any interrogation of police officers by the FBI until 
after your Department had submitted a report on the particular 
case—did you know that? 

Mr. Monaauan. I told you what they reported back tome. They 
asked that before any investigation is started, could we submit—I 
don’t know whether they said befor» it startec. even—they asked per- 
mission to submit a report just as they did in the Cusson case. 

Mr. Couuier. Yes, and that the FBI would not interrogate these 
police officers until that report had been submitted and it was testified 
by Mr. Fristensky yesterday, and it was testified by him that there- 
alter the Federal authorities could do whatever they wanted to. 

Mr. Monaauan. I don’t remember that. 1 don’t remember them 
reporting that to me. It might very well be that that is what hap- 
pened. I have no recollection of them reporting that to me, that they 
would hold up. They said that they wanted to submit a report just 
as they did in the Cusson case. 

Mr. Courier. And after that report was submitted what would 
happen, would the FBI then be free to come in? 

Mr. Monaaeuan. I don’t know. We have no hold or authority 
over the Federal officials. They have their powers and their sworn 
duties just as we have. We can’t tell them not to do their duty. 
They have an oath to live up to. 

Mr. Courier. Let me ask you this question: In this particular case, 
the Jackson case, from the time you were first requested by Mr. 
Greenberg on November 12 until that case went before the grand jury, 
did you ever allow the FBI agents permission to interview those police 
officers? Now that was in February. Until February did you ever 
permit the FBI to interview those police officers? 

Mr. Monaauan. Did I permit? I didn’t refuse them. 

Mr. Couturier. You never refused them? 
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Mr. Monacuan. I asked them to hold it in abeyance until I came 
from Washington. I never refused them. 

Mr. Courier. Going back to a previous question I asked you re- 
garding the proper enforcement of the law. You told me that you 
elt that when any crime was committed it is necessary to immediately 
interview the witnesses; isn’t that correct? 

Mr. Monacuan. That is what I said. 

Mr. Co.urer. Now, here is a case that occurred in August 1952. 
In September the FBI received a complaint, and until the men went 
before the grand jury in February they were never allowed to finish 
that investigation by interviewing the police officers. 

Mr. Monaauan. The first time they asked me to let them know 
when they would be available was on January 6, the first time. 

Mr. Couurer. Mr. Greenberg asked you in November? 

Mr. Monacuan. Mr. Greenberg came in and said that they had 
been instructed by the Department of Justice to proceed with the 
prosecution of that case. 

Mr. Coutrer. Didn’t he tell you at that time that he wanted the 
officers involved to be interviewed? 

Mr. Monacuan. He did not. 

Mr. Couuter. Did he in December 

Mr. Monaauan. He did not. He came in and I said that is what 
we are going to do. 

The Cuarrman. This is very important because it is a square 
conflict of testimony. I want this record absolutely clear. Now the 
witness is answering before counsel finishes his question. 

Counsel, will you put the question to the witness as to his conver- 
sation with Mr. Greenberg? 

Mr. Coutrer. When Mr. Greenberg came to see you on November 
12, 1952, did you or did you not refuse to allow Mr. Greenberg indi- 
vidually, or the FBI agents individually, or Mr. Greenberg in company 
with the FBI agents, to interview the police officers involved in the 
Jackson case? 

Mr. Monaauan. No. 

Mr. Cou.ier.- Were you requested by Mr. Greenberg for permission 
to do so? 

Mr. Monaauan. I don’t think he even made the request. 

Mr. Courier. You don’t “think’’? 

Mr. Monaauan. No, I do not. 

The CuarrmMan. Now, are you able to put it stronger than that 
you don’t think he made it? 

Mr. Monaauan. No. He came in. I told him what I would like 
to do. He came in and said he was ordered to do it. I told him 
what I would like to submit. That is my recollection. 

The CHarrman. We have had the testimony of Mr. Greenberg 
which you are permitted to see if you care to do so. We are now 
asking you about the same conversation. If there is a conflict in the 
testimony, a square conflict that presents a serious problem to this 
subcommittee, I want to know from you if you can recall positively 
one way or the other what that conversation was. 

Will you repeat that last question, Mr. Collier? 

Mr. Couturier. Did you or did you not in your conversation with Mr. 
Greenberg on November 12, 1952, refuse permission for Mr. Greenberg 
individually, or FBI agents individually, or Mr. Greenberg and FBI 
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agents in company, to interview the police officers involved in the 
Jackson case? 

Mr. Monaauan. I would say “No.” 

Mr. Couuier. Your answer ts? 

Mr. Monacuan. My answer is ‘‘No.”’ 

Mr. Couturier. Were you requested by Mr. Greenberg for such 
permission? 

Mr. Monaauan. I would say I was not. 

The CHarrMAN. Counsel, this record must be clear. The answer 
of the witness is ‘I would say I was not.”’ 

Mr. Monaauan. I have no recollection and I would say ‘‘No.”’ 

The Cuarrman. Now, Commissioner, you are a lawyer and you 
know the difference between an answer “I would say I would not”, 
and “‘No.”’ 

Mr. Monaacuan. That is right. 

The CHarrmMan. Now, if you are able to give the answer yes or no, 
that is what we want. 

Mr. Monaauan. The answer is “No.” 

Mr. Couuier. May I repeat the question and get the answer to 
the specific question? I think that would be the more proper way. 

The Chairman. Yes. 

Mr. Collier. Were you requested by Mr. Greenberg in the con- 
versation on November 12, 1952, for permission for Mr. Greenberg 
individually or FBI agents individually or Mr. Greenberg and FBI 
agents in company to interview the police officers involved in the 
Jackson case? 

Mr. Monaauan. No. 

Mr. Rocrrs. May I direct 

The CuarrMan. If it is going into an extended line of questioning I 
think it would be better to wait until counsel has finished. If it 
is just an explanatory question that is all right. 

Mr. Rogers. All right. 

Mr. Couuier. Now, I will ask you another question. Did you 
or did you not in a conversation with Mr. Greenberg on November 
12, 1952, make any reference to an agreement between the New 
York City Police Department and the Department of Justice upon 
which you based any refusal to allow the United States attorney’s 
office or FBI agents to interrogate police officers involved in the 
Jackson case? 

Mr. Monaauan. I wish that question would be reread. 

(The reporter read the pending question.) 

Mr. Monaauan. No. 

Mr. Couurer. Did you in your conversation with Mr. Green- 
berg on that day refer to any agreement whatsoever between the 
New York City Police Department and the Department of Justice? 

Mr. Monaauan. I referred to what Fristensky and Rothengast 
had done in the Cusson case. I said that that is what I would like 
to do in this case. 

Mr. Couurer. Did you use the word ‘‘agreement’’? 

Mr. Monaauan. I don’t know whether I used the word “agree- 
ment” or not. 

Mr. Co.urer. We have previous testimony that you directly 
answered the question, ‘I did not.” 
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Mr. Monaeuan. I can’t remember my exact words. I was not 
at that meeting—— 

Mr. Couturier. You said it just a bit ago. 

Mr. Monaauan. I am not trying to be picky on this. I am just 
saying that I drew to Greenberg’s attention the fact that in the 
Cusson case one thing was done, one course of action was done and | 
would like to take the same course of action in this case. 

The Cuarrman. Mr. Rogers has two questions he would like to put. 

Mr. Rogers. Did you on November 12 in reply to a question asked 
by Mr. Greenberg say, ‘‘I have an agreement,” or, ‘‘we have an agree- 
ment with Jim McInerney, who is the head of the Criminal Division, 
that we will do our own investigating and the FBI will not investigate 
our department’’? 

Mr. Monaauan. No. 

Mr. Rocers. You did not make that statement? 

Mr. Monaauan. I did not make any such statement. 

The CuatrMan. Or anything in words or substance—— 

Mr. MonaGuan. In words or substance, no. 

Mr. Rocgrs. Did you use the word “deleterious”? 

Mr. Monacuan. No, that is not 

Mr. Rocers. On that occasion? 

Mr. Monageuan. No. That is not a word that I use, incidentally. 
I don’t use that word. 

Mr. Rocers. That is not in your vocabulary? 

Mr. Monaauan. No, it isn’t. It would be unusual if I did use it. 
It is not in my vocabulary. 

Mr. Couuier. I want to go back to that question about the word 
“aereement.’’ Did you or did you not use the word ‘‘agreement’’? 

Mr. Monaauan. I would say—agreement as the chairman just read 
that question, on that full question the answer is definitely no, I didn’t 
say that we would investigate ourselves, positively no. 

Mr. Couurer. In answering Mr. Greenberg’s request—which | 
understand you deny that he made; is that correct? 

Mr. Monaauan. That is right. I asked him to hold anything in 
abeyance, just as I said here now, I would like to follow the same 
procedure as we did in the Cusson case. In the Cusson case the FBI 
had investigated it. I just wanted to get a statement of the investiga- 
tion that we had made together with a statement of Mr. Hogan’s 
office, he had investigated it. 

The CHarrMaAn. Counsel, we want an answer to the question did 
you use the word ‘“‘agreement”’ in that conversation. 

Mr. Monaeuan. With respect to what, Mr. Chairman? I might 
have—— 

The CHarrmMan. Any agreement between the police department 
and the Justice Department. 

Mr. Monacuan. No. 

Mr. Courier. You did not? 

Mr. Monaauan. No. 

Mr. Co.urer. On December 4, 1952, in conversation with Mr. 
Greenberg did you or did you not refuse permission for Mr. Green- 
berg individually or FBI agents individually or Mr. Greenberg and 
FBI agents in company to interview police officers involved in the 
Jackson case? 

Mr. Monaauan. No, I did not. 
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Mr. Courier. Were you requested by Mr Greenberg for such per- 
mission? 

Mr. Monaauan. I don’t think he made any such request. 

Mr. Courier. You don’t ‘‘think’’? 

Mr. Monaauan. I don’t think he made any such request. 

Mr. Couuier. Can you give us a more positive answer to that 
question? 

Mr. Monaauan. That is my best recollection that he did not even 
make the request. 

Mr. Coutuier. On January 6, 1952, did you or did you not refuse 
permission for two FBI agents who came to your office with a written 
request from the head of their office to interview the police officers 
involved in the Jackson case? 

Mr. Monaauan. I asked that they hold it in abeyance. If that 
is a refusal—I don’t think it is a refusal. 

Mr. Courier. Did you in that conversation with two FBI agents 
on January 6 refer to any agreement, understanding or arrangement 
between the New York City Police Department and the Department 
of Justice? 

Mr. Monaanan. | have no recollection that that came up in that 
conference. 

The CHarrRMan. That is as strong as you can put it? 

Mr. Monaauan. Yes; it is. 

Mr. Couturier. In a conversation with Mr. Leland Boardman, 
special agent in charge of the FBI office in New York City on January 
9, 1952, did you refuse a request for permission for the FB] to inter- 
view the police officers involved in the Jackson case? 

Mr. Monaauwan. Again I say I asked them, asked him to hold it 
in abeyance until I had seen the Attorney General of the United 
States. 

Mr. CotusrR. Did you in conversation with Mr. Leland Board- 
man on January 9, 1952, refer to any agreement, understanding or 
arrangement between the New York City Police Department and the 
Department of Justice? 

Mr. Monaauan. I have no recollection of that even being brought 
up in that conversation. 

The CHarrMAN. And again that is as strong as you can put it? 

Mr. Monaauan. Yes. I would just say it was not brought up. 
That is my recollection. I don’t think it was even discussed. 

The Cuarrman. Now, Commissioner, we are interested and you 
are the judge of that, in whether your answer to the question is 
“No” or whether it is “I do not recall any such conversation.”’ 

Mr. Monaauan. I am giving you my honest recollection of what 
happened at that meeting when Lee Boardman came over. My 
honest recollection is that that was not even discussed. What was 
discussed was what I was to discuss with the Attorney General of the 
United States. 

Mr. Couurer. I will ask you another question. Did you or did 
you not in a conversation with Mr. Leland Boardman on January 9, 
1952, refer to any agreement, understanding or arrangement between 
yourself and/or the New York City Police Department and Mr. 
James M. McInerney or Jim McInerney of the Department of 
Justice? 
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Mr. Monaauan. My answer is the same, I don’t believe that was 
even mentioned. 

Mr. Couurer. Did you in your conversation with Mr. Leland 
Boardman on January 9 refer to any prior conversation between 
members of your department and Mr. James McInerney which had 
occurred on July 11, 1952? 

Mr. Monaauan. I don’t think that was even mentioned. That is 
my answer. 

Mr. Couttrer. You don’t think? You don’t know one way or the 
other? 

Mr. Monacuan. I am giving you my honest recollection. I say 
I don’t even think that was brought up at all. It was never even 
discussed. I asked him to hold it in abeyance. I went very defi- 
nitely into what I wanted to discuss with them. 

Mr. Couurer. Did you on January 26, 1953, in a conversation 
with Mr. Leland Boardman, special agent in charge of the FBI in 
New York, refuse to allow permission for the FBI to interrogate 
police officers involved in the Jackson case? 

Mr. Monaauan. I didn’t know I had any conversation with him. 
Will you refresh my recollection? 

Mr. Couurer. Do you recall any conversation with Mr. Leland 
Boardman on January 26, 1953? 

Mr. Monaauan. No,I don’t. Was that supposed to be a telephone 
call or meeting him some place? 

Mr. Couurer. I am asking you. 

Mr. Monaguay. I don’t think I had any conversation with Leland 
Boardman after January 9 until after I got back from Washington. 
Then I called him. 

Mr. Couurer. Were you ever advised by Mr. Boardman either on 
the telephone or in person that Mr. James P. McGranery, Attorney 
General, had revoked an agreement between the New York City Police 
Department and the Department of Justice? 

Mr. Monaauan. No, no. 

Mr. Couturier. You have no knowledge of any conversation with 
Mr. Boardman after January 9; is that correct? 

Mr. MonaGcuan. Well, I was at a dinner with him, talked with him 
at dinner. I was at a lunch with him, I talked with him on a very 
friendly basis. I don’t think at the luncheon or dinner anything came 
up about the matter under discussion here. 

Mr. Co.turer. You don’t remember any additional request for 
permission to interview—— 

Mr. Monaenan. No, I think the next time I got in touch with 
Mr. Boardman was after I came back from Washington, after we had 
had this discussion with the Attorney General, then I called him up 
and informed Lee Boardman the result of our discussion in Washington. 

Mr. Courier. I would like to ask you to draw upon your memory 
for any conversation occurring after January 9 and before February 16 
where you were again requested to permit the FBI to interrogate the 
police officers. 

Mr. Monaauan. No, I am absolutely blank: I don’t think any 
request by writing, telephone, messenger or anything was made upon 
me after January 9. 

Mr. Cox.trer. When were you notified by anyone that the Depart- 
ment of Justice had revoked an agreement between your department 
and the Department of Justice? 
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Mr. MonaGnan. Well, Mr. Collier, the only time I read anything 
about that was in the newspaper. 

Mr. Couuier. I am not referring to newspapers. 1 am referring 
to any conversations you had with responsible officials whereby you 
were offic ially notified either by communication, telephone, personal 
conversation, any other way, but through some offic ial. 

Mr. Monacnan. I think the only time that that ever came to my 
attention was when I read it in the newspaper, and as I read it, it 
was not an agreement, it was a statement of the policy of the Depart- 
ment of Justice as set forth in the Screws case back in 1944 in the 
United States Supreme Court. That is what it looked like to me as I 
read it in the press. 

Mr. Couuier. The Screws case as we read it into the record yester- 
day merely said that the Department of Justice will impose upon 
itself a limitation in the handling of civil-rights cases and expressed 
in this particular brief the hope that the local authorities would 
handle the matters themselves. 

Mr. Monaauan. That is right. They urged the local authori- 
ties 

Mr. Couuter. Yes, but it also said that the Department of Justice 
would in effect screen the complaints and order investigation through 
the Department of Justice. 

Mr. Monaauan. Can I read that? 

The CuarrMaNn. The subcommittee will be in recess for 5 minutes. 

(A short recess was taken.) 

The CuarrMan. Now, will you proceed, Mr. Collier? 

Mr. Cotuier. Commissioner Monaghan, I would like to go back 
over some of the ground that we have already covered. Referring 
back to the occasion when you were contacted by two FBI agents 
on January 6, 1953, they had with them a written request which you 
have previously referred to. Did you or did you not in direct answer 
to that request of these two FBI agents to obtain permission to 
interrogate the police officers involved in the Jackson case, give the 
answer “‘No’’? 

Mr. MonaGuan. Well, I have no power and I would like to state 
this, you are all attorneys—it is not in my power to tell them not to 
ask anybody questions. They can go to the detective’s house or 
they can 

Mr. Coturer. Whether you had the power or not 

Mr. Monaauan. I said will you defer it until I get back from 
Washington, but that does not mean I can refuse them if they want 
to go to their house. They can go down to the Federal attorney’s 
office. They have the power of subpena. They can drag anybody in. 

The CHAIRMAN. You must answer the question. 

Mr. Monaauan. I did answer the question. 

The CHarrMANn. The question has not been answered. 

Mr. Collier, will you repeat the question? 

Mr. Couurer. Did you or did you not in response to a written re- 
quest delivered to you on January 6, 1953, by two FBI agents for per- 
mission to interrogate the police officers involved in the Jackson case, 
answer that request with a direct ‘‘No’’? 

Mr. Monaauan. Just a moment. I asked them to hold it in 
abeyance, hold any questioning in abeyance. 

Mr. Couturier. Did you say ‘‘No’’? 
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Mr. Monacnan. I said, “Will you hold it in abeyance?” [ 
haven’t the power to keep them from asking any questions. 

Mr. Co.trer. I am only asking whether you did or did not say ““No”’ 
to their request. 

Mr. Monaauan. I said, “Will you hold it in abeyance.” That is 
what I said. 

The Cuarrman. Did you use the word ‘‘No’’? 

Mr. Monacuan. I don’t think I did. I said, “Men, I am going 
down to Washington. Will you bold it in abeyance?”’ 

The Crarrman. Is it that you don’t think you did as strong as 
you are able to put it? 

Mr. Monaauan. I would say I didn’t say “you can’t see these 
men,’’ because first of all it isn’t in my power. 

The CHarrMan. We are not interested, Commissioner, in what 
you would say. We are interested in your direct answer. 

Mr. Monaeuan. I said, “Gentlemen, will vou hold it in abeyance?” 
I have no recolletion of saying ‘‘No.”’ Iwould say I didn’t say ‘‘No.”’ 

The CuarrmMan. That is as strong as you are able to put it? 

Mr. Monaauan. Yes, it is. 

Mr. Couuier. Did you in that conversation with the two FBI 
agents on January 6, give an unequivocal no to any question that 
was asked you, to your knowledge? 

Mr. Monaauan. May I just read the last paragraph and I think 
this will shed some light on it? 

The CuHarrman. The last paragraph of what? 

Mr. Monaauan. Of this letter that they brought with them. 

The CHarrMaAN. We have already had that, haven’t we? 

Mr. Monaauan. “It will be appreciated if you will advise when 
these officers will be available for interview.” And I said after I 
discussed it with Washington. 

They asked, ‘‘Will you advise us when they will be available for 
interview,’’ and the answer to that was, “After I have taken it up with 
the Attorney General.” 

Mr. Couturier. That letter is worded in such a way as you would 
word any normal communication from one responsible official to 
another? 

Mr. MonaGuan. It speaks for itself. 

Mr. Couturier. As a matter of fact, the two FBI agents delivered 
the letter to you and also at the same time said something to the 
effect that they wanted permission to interview the police officers. 

Mr. Monaauan. They asked when the officers would be available 
because it is not in my power to give them permission to interview 
anybody in the Department. They don’t have to come to the police 
commissioner to ask permission to interview them any more than the 
United States attorney has to ask my permission to interview anybody 
in the Department. 

Mr. Cottier. Isn’t it normal procedure when a Federal authority 
desires to interrogate members of a city department who are them- 
selves alleged to have committed a crime to go to the top man and 
clear it through him? 

Mr. Monaauan. As a matter of courtesy I would say ‘“Yes.”’ In 
New York City it is conceivable that the FBI making an arrest would 
be accused of the same thing, of an assault. We would have the 
responsibility under our law because we have practically the identical 
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civil-rights section in the New York statute. So we would go and 
ask permission to investigate the FBI’s accused of brutality. If I 
asked them and they said “No,” if I have a sworn duty to ask them 
questions, their “No” is not going to stop me. I am going to their 
house and I will see them and if I can’t I will go to the district attor- 
ney’s office and get a subpena and drag them down. It isn’t in my 
power to say ‘You are not going to see them.” They have powers 
just as any prosecuting officer in a State or any county has, so when 
you say, “No; I refuse,” that is ridiculous. It is the wrong concept 
of the thing. If they ask to make them available I can do it as a 
matter of courtesy to tell the men to come down here and “You are 
going to be questioned.” If that carries with it a direction that you 
have got to answer them I am not in that position to require it because 
they have civil rights also. It is up to them to either answer the 
FBI man or not. 

Mr. Couurer. On January 9 did Mr. Boardman, the special agent 
in charge of the FBI office, call you for an appointment, on January 
9, following the two agents having conversed with you? 

Mr. Monaauan. Well, we met. I don’t know whether I called him 
or he called me. We met over in my office. 

Mr. Couturier. The memorandum prepared by one of those FBI 
agents was read to you. Do you recall when that memorandum was 
read to you? 

Mr. Monaauan. When it was read to me? 

Mr. Couturier. Yes. 

Mr. Monaenuan. It might have been in the office that day or it 
might have been over the telephone, the day before. I don’t know. 

Mr. Couturier. Do you remember that it was read to you? 

Mr. Monaauan. Yes; he read it to me. 

Mr. Couturier. Mr. Boardman read it to you? 

Mr. Monaauan. Yes. 

Mr. Couturier. Do you remember that in his reading that memo- 
randum you stopped him in connection with one statement appearing 
therein? 

Mr. Monaauan. You mean discussing a statement? 

Mr. Couurer. Yes. What was—— 

Mr. Monaauan. Yes. 

Mr. Couturier. What was that statement? 

Mr. Monaauan. I think there were two statements. They had 
indicated that because I knew Brownell and Rogers that I might get 
some special favor. The other one was about our discussion about the 
Mason-Dixon line. 

Mr. Courier, What was the statement to which you took exception? 

Mr. Monaauan. I can just give you my recollection as to the 
substance. That in discussing the origin of this section I had said 
that it was brought about because certain minorities in certain sections 
of the couutry had no rights and that I didn’t believe that any minori- 
ties in our section were confronted with such a deprivation of liberties. 
I don’t know whether it was in those words but that was in the 
substance. 

Mr. Couiuier. Do you recall anything in that statement that re- 
ferred to the Mason-Dixon line? 

Mr. Monaauan. Yes. I said that, I guess. 
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Mr, Courier. What did you say about that particular statement in 
the memorandum to which you drew Mr. Boardman’s attention? 

Mr. Monaauan. I have just testified to that. 

Mr. Cotirer. What did you say? 

Mr. Monaauan,. Will you read back the answer, please? 

The Cuarrman. No, the question is, What did you say about that? 

Mr. Couturier. What did you say to him about it, not what the 
statement was, what comment did you make to him about it? 

Mr. Monaauan. Oh, I said that that might have been said in haste 
but it didn’t represent my ideas. I thought that civil rights were not 
geographical, that they applied to all sections of the country. 

Mr. Couturier. Did you say it was ill-advised and you wanted to 
withdraw it? 

Mr. Monacuan. I might have said it was hasty, that I didn’t 
mean it. 

Mr. Couirer. Now, when was the next time that you were con- 
tacted by Mr. Leland Boardman of the FBI? 

Mr. Monaauan. You mean officially? 

Mr. Cotuter. Yes, either by telephone or in person. 

Mr. Monaanan. I think I contacted him on February 17, the 
morning after—— 

Mr. Couuier. Prior to that time did you have any recollection of a 
conversation with Mr. Leland Boardman? 

Mr. Monacuan. No, I haven’t. 

Mr. Couturier. To refresh your recollection, do you remember a 
telephone call from Mr. Boardman to you on the date of January 
26, 1953? 

Mr. Monaauan. What day of the week was that? 

Mr. Couuter. I believe it was a Monday. 

Mr. MonaGuHan. That doesn’t ring. 

Mr. Couuter. I believe it was a Monday. I don’t know whether 
I have a calendar or not. 

Mr. Monaauan. No, I have no recollection of it. 

A Voice. That was a Monday. 

Mr. Monaanan. After the oth my next recollection of a—— 

Mr. Couuier. Do you remember, do you recall being advised by 
Mr. Boardman, either in person or on the telephone, that the Depart- 
ment of Justice, upon orders of the Attorney General McGranery, had 
revoked an agreement between the New York City Police Department 
and the Department of Justice? 

Mr. Monaauan. No, I have absolutely no recollection of any such 
conversation, call, or statement. The first time I was aware of any 
such thing was reading it in the press, 

Mr. Courier. Did you on any occasion either on January 9 or in 
any conversation thereafter with Mr. Boardman either on the tele- 
phone or in person refuse to rescind, withdraw, change, or modify 
your stand with regard to permission for the FBI to interrogate police 
officers in connection with the Jackson case? 

Mr. Monaauan, Will you read the last part of that last question? 

(The reporter read the pending question.) 

Mr. MonaGuan. They never asked my permission to question any- 
body. 

Mr. Couturier. What did they ask? 
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Mr. Monacuan. What did they ask? They asked, ‘Will you make 
the men available for us?” 

Mr. Couturier. For questions? 

Mr. MonaGuan. For interview. 

Mr. Couturier. What is the difference between questioning and in- 
terview? That letter specifically directs or requests that you make 
these men available for interview; is that correct? 

Mr. Monaauan. “It will be appreciated if you will advise us when 
these officers will be available for interview.” 

Mr. Couurer. Isn’t that just a nice way of saying, ‘“‘Will you let us 
interview them?” 

Mr. Monaauan. “Will you let us know when the men will be 
available?” 

In answer to that I said I am going to Washington. I didn’t 
refuse and I couldn’t refuse them access to the men. It is not in the 
power of the police commissioner or the district attorney or any local 
officials to say you are not going to interview a man, because the 
United States attorney has the power of subpena. The FBI agents 
knew the address of these detectives. They could have gone right 
to their house, they could have met them on the street. It was a 
courtesy that I was extending. I had no power to say you are not 
going to ask these questions or you might ask the questions because 
it is ridiculous to think that that power rests in me or any local 
official. 

Mr. Couurer. That is going back to what your power is. We are 
interested in what you said, what you did. 

Mr. Monaauan. I said I am going to Washington. 

Mr. Couuier. In any conversation with Mr. Boardman either on 
January 9 or any date thereafter on the telephone or in person, were 
you informed that you were being quoted to the Department of Justice, 
that it was being brought to the attention of the Attorney General 
that you were re efusing to make your officers available for interview 
by Federal authorities exce pt under Federal subpena? 

Mr. Monaanan. No; my recollection is that that was part of our 
whole conversation. I said that I wanted to take it up and let the 
men go under subpena to the Federal attorney and I said that I would 
make them because it would be in my power then, if they refused to 
go and testify under oath, then I could dismiss them from the depart- 
ment. That would mean something. 

The CHarrman. If they re fused to be interviewed by the FBI you 
could dismiss them, couldn’t you? 

Mr. Monaauan. No; I could not. Absolutely not. 

Mr. Couturier. Were these men refusing or were you? 

Mr. Monaauay. I didn’t get that. 

Mr. Couturier. Had these men told you they wouldn’t allow them- 
selves to be interviewed by the FBI? 

Mr. Monaauan, Through the line organizations it came to me they 
wanted to be—— 

Mr. Couturier. Did you have direct information from these men? 

Mr. Monaauan. These two men; no; I did not. I want to get it 
clear that I have no power to make them talk to the FBI but I have 
the power to dismiss them if they do not talk before a Federal grand 
jury after waiving immunity. 
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Mr. Rocers. As police commissioner you could call in anyone under 
your jurisdiction, couldn’t you? 

Mr. Monaauan. Yes. 

Mr. Rogers. And as such police commissioner wasn’t the FBI ask- 
ing you to call in certain men under your jurisdiction? 

Mr. MonaGuan. For questioning. Well, that is the point I wanted 
to get straight. 

Mr. Rogers. And pursuant to that request you did not call in the 
men? 

Mr. MonaGcuan. No. You see if I called in the men 

Mr. Rogsrs, The answer is simple. 

Mr. Monaanan. I don’t think that it is that simple. I say this, 
that when the police commissioner gives directions to the men, “You 
go down and talk to the FBI,” it carries with it a threat of punishment 
if they don’t answer the questions. Now, I say I have no right in law 
or in morals to say, ““You go and answer the questions. You are an 
accused person. You are accused of a crime.” Now, I haven’t that 
power to make them testify. 

Mr. Rocers. It isn’t a question of making them testify. The only 
question is: Would you exercise your power to call in a man from the 
police force 

Mr. Monaauan. As a matter of courtesy I could do it, but I tell 
you 
" Mr. Rocers. That is the point. In this instance, you did not 
because you said you asked them to put it in abeyance until you went 
to Washington? 

Mr. MonacuHan. Yes. 

Mr. Rogers. That is about what happened, wasn’t it? 

Mr. Monacuan. Yes, but you must understand that my not 
telling the men to go there does not put a damper on the FBI. They 
can go up to their houses and they can go on the streets and they can 
question them and if the man doesn’t answer they can drag them 
into the Federal court and make them testify under oath, waiving 
their immunity. 

Mr. Coxurer. Mr. Rogers, what he is saying in effect is what he 
has said all along that he would make his men available for Federal 
subpena but not allow them to be questioned by the FBI; is that 
correct? 

Mr. Monaauan. It is a courtesy between one local officer and a 
Federal officer. 

Mr. Co.urer. But you were insisting that the men be brought 
before the Federal grand jury by subpena; is that correct? 

Mr. Monaauan. I just wanted to discuss it. So far as I am con- 
cerned and I want the matter clear on the record, I have no power to 
keep the men from the FBI. 

Mr. Rogers. That is not the question here. The question as | 
understand it was that a request was made by the FBI that you as 
police commissioner call in these men for questioning or interrogation. 

Mr. Monaauan. Yes. 

Mr. Rogers. And in response to that request all you said was, “I 
would wish that you would defer this until I could go to Washington’’? 

Mr. Monaauan. That is right. 

Mr. Rocers. That is all that took place? 
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Mr. Monacuan. That is right. I said it before but they tried, 
seemed they were trying to construe that as a refusal to let them 
talk. I again say it is not within my power 

Mr. Coturer. Commissioner, you say that your statement to 
these people was that it be deferred until you had had an opportunity 
to confer in Washington? 

Mr. Monaauan. | don’t know the exact words. I am telling you 
the intent. It was a very friendly conference. I had a problem 
because I want to tell you here, Mr. Collier, theretofore, in the Cusson 
case, When I ordered the men to report, they took that as an order 
that they got to answer questions proposed, put to them. Now, that 
is wrong. “T think the policemen have a right to put in a beef. They 
don’t feel that [ should direct them to answer it, because if you are 
accused of crime, you have a right through yourself or through counsel 
to say “1 don’t want to be examined.” But the police because they 
are in New York State here—I think it is the only State in the Union 
which has this law that while they are public officials they have got 
to answer a subpena under pain of losing their jobs. LI told Lee 
Boardman that; 1 told Bill Rogers that down in Washington. 

There was never any attempt to block any investigation. The 
main thing of an investigation of that sort is to get at the truth and 
whether or not I wouldn’t extend a courtesy to the FBI is completely 
beside the point. The point is, Did I block anybody in an investiga- 
tion? The answer is overw helmingly and positively “‘No.” I didn’t 
first of all because it wasn’t in my power, because I have no control 
over a Federal subpena. I have no control over Lee Boardman’s 
men. I can’t put a guard around a house and say you are not going 
to answer. So the whole thing comes down from his le tters, “Were 
you uncourteous to the FBI’ and the answer is “‘1 wasn’t uncourteous 
to them.” But let me get the record straight. I never blocked the 
investigation, I never intended to block the investigation, I never 
intended that the police should investigate the police because that is 
not my record. 

Even as a police commissioner when serious cases came up, I didn’t 
have those cases investigated by the police, I went outside of the 
office and I got Judge Rifkind, a great Federal judge, to sit in judg- 
ment on these police officers. 

Later 30 or 40 more came along, I didn’t go to the police depart- 
ment, I went to Judge Delehanty, an outstanding jurist, he sat in 
judgment. We kicked them out by the score. 

It is not my policy, it is not in my makeup to hide the wrongdoings 
of the police. It is not my policy to let the police investigate the 
police. All through here you will notice that it was after men like 
Hogan and McDonald and grand jurors of this locality had taken 
action, and investigated all the facts, saw all the witnesses, not the 
police investigating the police to whitewash the police; I have no con- 
trol over Hogan. I worked with him for 8 years, I know his caliber. 
I worked with Dewey for 4 years. We were brought up in that school. 
It is not to shield guilty people. It is not in my makeup and it is not 
in my policy to do it. All of these conferences were based upon the 
fact that a decent, intelligent, impartial body had investigated and it 
was not a case of the cop investigating the cop. 

It was not a case of me going in, as Congressman Powell said the 
other day, in a case there and that was a lie. I didn’t go in that case, 
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that Derrick case, and he knew it. Yet he lashed out before your 
subcommittee saying that. He also lied before your subcommittee 
when he said that I was present at the conference, but that is beside 
the point. 

I just want to get this across to you gentlemen. I don’t take the 
stand that the police should investigate the police. It has never been 
my policy. My policy, which I think is sound, at least I wanted to 
have the opportunity to take it up with the FBI’s boss, with the 
United States attorney for the southern district of New York or his 
underlings. I wanted to take it up with their boss and why, because 
policemen have civil rights too, and when I order them to appear 
before the FBI that is tantamount to saying you answer their questions. 
They don’t have to do it and I am depriving anybody of civil rights 
if I demand it. 

The civil rights works two ways. I am strong for them all ways, 
all down the line. 

So I did go to Washington. I saw Brownell’s—— 

The CHarrMan. We are not up to that point, Commissioner. We 
have given you considerable leeway. 

Mr. Monaanan. I just wanted—— 

The CHarrMan. We have given you considerable leeway in making 
a speech on matters which do not pertain to this hearing. We will 
give you further opportunity at the close of your testimony to make 
any statement that you care to make. 

r. Monacuan. All right. 

The CuartrMan. But during the testimony we will confine ourselves 
to the matters with which this subcommittee is charged and you will 
confine yourself to answers to questions put by counsel and the mem- 
bers of the subcommittee. After that you will be permitted to make 
any statement that you care to make. 

Mr. Monaauan. Fine. Thank you. 

Mr. Couturier. I would like to go back to my previous line of ques- 
tioning and take it up from there. 

Were you ever advised at any time by Mr. Boardman, the special 
agent in charge of the FBI office that the agreement between the New 
York City Police Department and the Department of Justice had been 
revoked? 

Mr. Monaauan. No. In the first place there never was an agree- 
ment. 

Mr. Couturier. I am not asking you that. 

Mr. Monaauan. I also have no recollection whatever of Lee Board- 
man calling me and saying it. I don’t think he did. I have no 
recollection of it. 

Mr. Couturier. Do you recall any conversation with Mr. Myles Lane, 
United States attorney, wherein he informed you that this agreement 
had been revoked upon instructions of the Attorney General? 

Mr. Monaauan. No. I have absolutely no recollection of Myles 
Lane calling me and saying any such thing. 

Mr. Coturer. Do you remember having been informed by Mr. 
Lee Boardman or anyone else that your refusal to make police officers 
available to the FBI for interrogation in the Jackson case was being 
quoted as your statement to the Attorney General? 

Mr. Monaanan. No, I have no such recollection of anything like 
that happening. 
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Mr. Coturer. Do you recall in any conversation relating to that 
question that you affirmed that that was an accurate statement of 
your opinion? 
~ Mr. Monaanan. I know in talking with Lee Boardman, I think 
it was on the 7th or 8th, before he came over to my office, in that 
conversation I told him what I wanted to take up in Washington, 
that after they have been investigated by an independent agency— 
now that is my recollection of it and I have no recollection to the 
contrary. 

Mr. Cotirer. Mr. Commissioner, on January 26, 1953, did you or 
did you not tell Mr. Boardman that your refusal, that the quotation 
being referred to the Department of Justice from you that you would 
refuse to make your men available for interrogation by FBI agents 
and would only make them available to a Federal grand jury under 
subpena, was an accurate statement? 

Mr. Monaauan. I don’t remember the telephone—I remember 
talking to Lee Boardman right at my desk, saying that that is what 
I wanted to take up. 

Mr. Couturier. Did you at any time tell him that that was an 
accurate statement? 

Mr. Monaauan. I am just telling you that that is the statement 
that I made—I wanted to take up with the United States attorney 
the question of what would happen after the Federal Government 
started ahead, after local investigation, should they go to the grand 
jury directly after waiv ing immunity or should they go to the FBI 
in the first instance? That is what I wanted to take up and as I 
said that is what I did, if you want to cover that. I hope you do 
want to. 

Mr. Couuier. Do you recall a conversation with Mr. Myles Lane 
a few days prior to the time that you conferred with department 
officials in Washington, D. C., on February 16, 1953? 

Mr. Monaanan. No, I don’t. 

Mr. Cottier. You have no memory of any conversation with Mr. 
Lane at that time? 

Mr. Monaauan. No, I don’t. You can refresh my recollection 
though. 

Mr. Cotuier. Do you have any recollection of a conversation witb 
Mr. Myles Lane, United States attorney, after your return from the 
conference in W ashingt on, D. C., on F ebruary 16? 

Mr. Monaanan. I thought I called Boardman, I don’t know 
whether I called Myles Lane or not. Maybe I did. 

Mr. Cottier. What did you tell him? 

Mr. Monaauan. Tell who, Boardman? 

Mr. Cotiier. Whoever you called. 

Mr. Monaauan. I called Lee Boardman the next morning. That 
would be Tuesday morning. 

Mr. Cottier. You called Lee Boardman? 

Mr. MonaGuan. Lee Boardman—the next morning. I said that 
I had been to Washington. Yes, I did call Myles Lane also, I re- 
member. I called Boardman and said that we had had a discussion 
down in the United States attorney’s office. At the conclusion of it 
it was agreed we would go on as before. 

Mr. Couturier. As before what? 
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Mr. Monacuan, Rogers asked me if I wouldn’t make the men 
available rather than going directly to the grand jury. I said | 
would. I told Lee Boardman that was the result of the conference. 

The CuarrMan. I do not understand. Before it was exactly the 
opposite. 

Mr. Monaauan. As it had been in Cusson’s case, in the Derrick 
case, in the others. We followed the same practice. 

Mr. Couuier. So that during the period from—I will establish it 
as July 11 because that is the date that your two assistants went to 
see Mr. Mclnerney—from that date until your conversation with 
Mr. William Rogers, Deputy Attorney General, on February 16, there 
was a period during which time you were asking that the Federal 
authorities instead of interrogating the police officers accused of a 
crime, that that be deferred until you could take it up with appropriate 
officials in Washington? 

Mr. Monacuan. What I was asking and telling them, I didn’t 
want to delay asking me for the courtesy. I said I could not, if they 
had any sense of the oath of office, that lack of courtesy, gentlemen, 
could not prevent them from going out and asking all the questions 
they wanted to, of all the policemen, of me or anybody else. But | 
asked if you want this courtesy, “‘will you hold it in abeyance until we 
have settled this?’ 

The Cuarrman. Now, will you read the question and will the wit- 
ness please answer the question put by counsel. 

(The pending question was read by the reporter.) 

Mr. Monaauan. I can’t answer that question ““Yes’”’ or “No” in my 
judgment. I say I asked them to hold in abeyance the request that 
the men be made available. 

The CuarrMan. Proceed, Mr. Collier. 

Mr. Couturier. After you conferred with Mr. Rogers in Washington 
you then informed Mr. Boardman, as you state, and Mr. Lane that 
you would make the men available for interview by FBI agents? 

Mr. Monaguan. That is right, immediately upon my return. 

Mr. Couturier. Prior to July 11, 1952, the officers had been available 
to FBI agents for interview? 

Mr. Monacuan. At my direction. They were always available 
for FBI agents interview on the street, at their homes, but prior to 
July 11 or prior to some time in January of this year they were avail- 
able at my direction, but they were also available to the FBI or the 
Federal attorneys 24 hours a day. They were also available—— 

Mr. Coutuier. Let me get this. I don’t quite understand. 

Mr. Monaeuan. I say the men in any case whether it involved 
civil rights or not, they are available to the FBI or the United States 
marshals or United States attorneys 24 hours a day. 

Mr. Courier. Let us establish this on a period basis. Prior to 
July 11, 1952, you say they were available at your direction? 

Mr. Monaauan. I said they are always available. 

Mr. Couiier. They were always available prior to July 11? 

Mr. Monaauan. That is right—and now, 35 years ago, or at any 
time they are available. 

The Cuairman. Now, Mr. Commissioner, if you will please calm 
down and listen to the questions put to you by counsel, it will 
expedite this proceeding if you will answer his questions. 

Mr. Monaauan. I will answer any question that I am able to. 
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Mr. Couurer. Prior to July 11, 1952, were the police officers 
available to the FBI for interview? 

Mr. Monacuan. The answer is ‘“‘Yes.”’ 

Mr. Coutrer. After July 11, 1952, and until February 16, 1953, 
were the police officers available for interview? 

Mr. MonaGHan. The answer is “Yes.” 

Mr. Couturier. Did you at any time come upon an occasion where 
the FBI wanted to interview certain police officers and you asked 
that that be deferred? 

Mr. Monaauan. They asked if I would make them available for 
interview. I said I wish you would hold that in abeyance until I 
came from Washington. They were asking me to extend a courtesy 
to them. 

Mr. Couturier. So we have a period 

Mr. Monacnan. Let me finish that. They asked me to extend the 
courtesy to direct my men to go there and [ asked them to withhold 
asking that courtesy until I got this straightened out, but those men, 
whether I extended the courtesy or not, were always available to the 
FBI and the Federal attorneys. 

Mr. Couuier. Then, do I understand that from July 11, 1952, 
until February 16, 1953, they were not available by your direction? 

Mr. Monacuan. From February ll—it never came up until 
January 6 of this year. 

Mr. Courier. All right, let us establish it as January 6. Were 
they available on January 6? 

Mr. Monoacnan. They were available on January 6 but not at my 
direction. 

Mr. Coutuier. Not at your direction? 

Mr. MonaGHan. But they were available. They lived in New 
York City, they were working up in the station houses and the FBI 
men could go there at any time, day or night. I didn’t prevent the 
FBI from going there. I didn’t prevent Greenberg or whatever his 
name, from subpenaing them. I didn’t put a block in anybody’s way. 

Mr. Coturer. Mr. Commissioner, I would like to ask you one 
question. On January 6, 1953, after those two FBI agents left your 
office and you said that you wanted it deferred, suppose they had 
gone up to the 18th precinct and interviewed the police officers and 
done a station-house investigation as they should have done, what 
would have happened? 

Mr. Monaauan. I don’t know what would have happened. 

Mr. Coxturer. What would you have done? What would your 
reaction have been? 

Mr. Monaauan. I would go up there and I would show my author- 
ity and say I want to ask you some questions. If they said, ‘‘I don’t 
want you to ask any questions,” I would call up the United States 
attorney and say, “Get out a batch of subpenas. Give them to 5 or 6 
marshals and come up here and let us get them down before the 
grand jury.” They have that power. They have the right and not 
only can they bring them before the grand jury, those men can 
waive immunity and go in there and testify under oath or under 
penalty of losing their jobs. That is one thing that New York State 
has that I think is peculiar to New York. 

Mr. Couuier. In conducting a criminal inquiry by the New York 
Police Department isn’t it the procedure for all witnesses to a crime, 
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all persons having knowledge of a crime, to be interviewed by police 
officers? 

Mr. Monacuan. Sometimes it is and sometimes it isn’t. Many 
times I send out for witnesses without the police ever knowing. 
In the Derrick case I set that up, I set up the investigation and had 
it all lined up, and the police were not to know a single thing about it. 

Walter White, head of the NAACP, and Thurgood Marshall were 
right there. 

Mr. Cou.izr. That is not answering my question. 

Mr. Monaauan. I am answering your question. 

Mr. Cottier. The police knew that the FBI was making this 
investigation? 

Mr. MonaGuan. You asked a question and I am answering that 
question. In many cases, oaitiedledie those involving the invasion 
of civil rights when I was in the district attorney’s office I didn’t let 
the police know. 

Mr. Couurer. All right. 

Mr. Monacuan. I would send out our own private investigators 
and investigate it and bring them in, so they would have no fear of 
reprisal from the police. That’s the way I worked. 

Mr. Cox.ier. Let’s get into the Jackson case. 

The CxHarrMan. Just listen to the question, Mr. Commissioner, 
and try to answer it. 

Mr. Monacuav. I will. 

Mr. Couurer. In the Jackson case there was the FBI conducting 
an investigation and the people that were interrogated were free to 
talk about it, nobody was hiding anything. You knew that the FBI 
was investigating the case because on January 6, or in November of 
1952, a United States attorney came into your office and requested 
permission to interview the officers. That was followed by a request 
in December, and on January 6 a request was made. 

Mr. MonaaGuan. 1 object to that question. He is assuming 
something. 

Mr. Couturier. Do you deny it? We have testimony otherwise. 

Mr. Monacuan. Let him frame the question properly. 

The CuairmMan. We will strike that out of the record. 

That is your statement. 

Mr. Rocerrs. The record shows that this man testified that no 
request was made of him on the 12th of November. 

Mr. Monaauan. I say the question is improper. 

Mr. Couuier. In the Jackson case you did have knowledge that the 
FBI was conducting an investigation? 

Mr. Monacuan. I did not, not until January 6. I am not familiar 
with Federal procedure. Greenberg came in and said that, ‘“We got 
orders from the Department of Justice to proceed with the case.”’ 

Mr. Coutirer. And he wanted to know when the men would be made 
available? 

Mr. Monacuan. No; he didn’t. When he said that, I told him 
what happened in the Cusson case. I have been over that. He 
didn’t ask me when the men would be available. 

Mr. Couuier. The two FBI agents 

Mr. Monacuan. You are talking about December or November? 

Mr. Couturier. On January 6. 
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Mr. Monacuan. I have read you what the FBI asked, and I said 
that I did not block their questioning of any officers. 

Mr. CouuieR. You asked that it be deferred. 

Mr. Monaauan. I deferred the courtesy of requiring the men to 
appear for examination—that’s a courtesy—but I did not block their 
investigation and thev know it. Any lawyer knows it, particularly 
those members of the FBI and those in the United States attorney’s 
office. I asked them to defer asking me the courtesy until I went to 
Washington. 

Mr. Cottier. And you repeated that up until February 16 when 
you had an understanding with the present Deputy Attorney General; 
is that right? 

Mr. Monaauan. No. 

a Couuier. You held to that position of asking for a deferral 
ol this 

Mr. Monocuan, January 16? 

Mr. Couturier. No; February 16. 

Mr. Monaauan. That is right. 

Mr. Couturier. You held to that position of asking for a deferral for 
that period of time? 

Mr. Monaauan. On January 9, I said, “‘ Will you defer it? I am 
going down to see them” and I did go down, and that’s all I heard of 
it until I was coming back from ‘Washington. It was on a very 
friendly basis that we consulted with each other. I had a problem, 
and I think he realized I had a problem. It was an honest problem, 
and I went to Washington and we discussed it. 

Mr. Couuisr. All right. Let’s find out what was discussed on 
February 16 in Washington. You went to Washington to see Mr. 
William Rogers? 

Mr. Monaauan. I did. 

Mr. Cotirer. He was the Deputy Attorney General. Who else was 
present at that conference? 

Mr. Monacuan. There was Mr. Nichols, Mr. Lewis Nichols 

Mr. Couturier. Of the FBI? 

Mr. Monaauan. That is right. 

Mr. Couuier. Who else? 

Mr. Monaauan. There was Chief Rothengast. 

Mr. Co.urer. Chief Rothengast, of your Department? 

Mr. Monaauan. Yes. There was, I think, Odell or Olney. 

Mr. Couturier. Warren Olney, III, present Assistant Attorney Gen- 
eral of the Criminal Division, Department of Justice. 

Mr. Monacuan. And there was somebody else, I think, by the 
name of Murray. I am not sure. Murray might have been there. 
lam not sure. We went into Mr. Roger’s office at around 2:30 in the 
afternoon. After exchanging pleasantries, he said, “George, what can 
I do for you?” I said I wanted about 10 minutes to discuss a serious 
problem that we have in the Department. I told him about the Cus- 
son case. And I told him about the Jackson case and I laid particular 
stress on the fact that I didn’t come down there to have the police 
investigate the police. 

Rogers had worked with Hogan, as I had. I said, ‘Bill, nobody 
can point a finger at Hogan or any of those New York grand juries for 
being biased, prejudiced, or anything but absolutely on the level.” 
Of course he had to go along with that. 
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I talked about the morale problem, I talked about the Cusson case. 
I said, “Here is a fellow who was examined by his police superiors— 
Ryan—and later he was examined by some assistants in Hogan’s 
office. Then he was before the grand jury of New York County. 
After a few days they came out and Soadanua him, said that he and 
all the police acted strictly within their authority. 

Then shortly after that, after that exoneration, the FBI came over 
to me and asked if I would make the men available. I said, “Yes.” 
They went down and they were questioned by the FBI. They didn’t 
know—they were warned that anything they said could be used against 
them. We didn’t know or the detective didn’t know what had hap- 
pened. He didn’t know whether he was going before a Federal 
grand jury or not. 

Weeks went by, months went by, he finally broke down with 
shingles, a very serious case of shingles, worrying about what was 
going to happen with him after couniiiile’ exoneration by an impartial 
body. He almost had a nervous breakdown. That came to our 
attention. 

I brought it to Bill Rogers’ attention. I told him about the Jackson 
case. I didn’t investigate it; I said Hogan investigated this, Frank 
Hogan’s office. After a full investigation by Hogan’s office they didn’t 
even present it before the grand jury; in their judgment the facts 
didn’t warrant it being presented to the grand jury. Subsequent 
developments show that the Federal grand jury felt the same way 
as Hogan did. 

So I said, “Bill, we have that morale problem in our department. 
There ought to be some decent, impartial way of concluding these 
things.” I said that the men wanted to go before the grand jury. 
I said, “There, I can insist that they go. Ido n’t even need to because 
the Federal attorney has the power to int them before the grand 
jury, and if they don’t go before the grand jury, I can fire them out 
on their ears, because that’s the law.” 

“But,” I said, “sending them down at my direction to be investi- 
gated by the FBI, that’s tantamount to telling them they have to 
answer the questions whether they feel they should or not because 
the police commissioner says, ‘You go and answer them.’ ”’ 

I told Bill, “I think that is taking a civil right away from them. 
I think they are entitled to say they will go to the grand jury.” 

Mr. Nichols said, “(We have only had 8 cases in the New York 
area over a period of years and,” ie said, “6 of them after investiga- 
tion by the FBI, we came to the same conclusion as the local authori- 
ties. On the other two we recommended grand-jury action, and the 
grand jury exculpated them.” 

Rogers said, “I don’t know what harm could be done questioning 
them.” I said, ‘I don’t know, but if I were in their place, being 13 
years in the district attorney’s office, I have seen how people on 
multiplicity of questioning, they answered a little different here and 
there, and then they are confronted with that, and if they shut their 
mouths and before the grand jury, or the trial jury, they wouldn't 
have been in bad position.” 

Mr. Rogers saw eye to eye with me on that, but Lew Nichols said, 
“Tf New York should adopt that pattern, what about others? We 
have so many other police departments in the United States that would 
follow that,” indicating in certain parts of the country where minorities 
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are not protected, if the police went in and said, ‘‘We won’t talk with 
an FBI agent, we will go directly before the grand jury,” and in such 
case if it is in certain focalities, the argument could be made if they 
went to the grand jury, the wellsprings of justice would be poisoned 
there, so the civil-rights law would be negated. 

We argued back and forth like that for about 1 hour. Bill said, 
“There are such a few cases, it would be helpful or something to that 
effect. “Somebody else said, ‘‘We will direct them to appear for 
questioning but they can be told they needn’t answer the questions. 
Thereby their civil rights would be protected.”’ I said, “Bill, O. K. 
That’s all right with me, I will make them available.”’ 

I said, ‘‘What are we going to tell the press?” Well, we thought 
of that for a while, and he said, ‘““You came down here on official 
business. We saw eye to eye,” or in substance like that, “And we’re 
all for strong and vigorous cooperative law enforcement.’ I said, 
“Fine, that goes with me.” 

That’s all. I came back, and I called Lee Boardman and told him 
of my conversation just as I have told you men. I called up Myles 
Lane and told him the same thing. Now that’s the sum and substance 
of the whole thing. There was nothing, no attempt to bypass any 
laws because nobody has any more respect for civil rights than I have. 

There was no attempt to let the police investigate the police, first 
of all, because I am against that policy. The whole thing was, when 
you have an investigation by an honest, capable, unbiased authority 
outside of the police department, then if the Federal Government 
wants to go ahead, if they feel their policy requires it, then shall the 
men go before the grand jury and waive immunity; and if they don’t, 
get thrown out of the Department, and if they do, tell the story, 

That is the way to get light on the situation. That’s the proposal 
I made. That is the whole thing. 

Mr. Couturier. That is your memory of what happened? 

Mr. Monaauan. That is my recollection of what happened in 
Washington. 

Mr. Coutrer. In that conversation did you make any request that 
the officers be allowed to be interviewed in your own office? 

Mr. Monaauan. No, sir—what is that question? 

Mr. Couturier. Did you suggest or recommend in that conference 
that if the officers were interviewed by the FBI that it be done in your 
office? 

Mr. Monaauan. No, I don’t know. In the argument back and 
forth there was something about, well, if the police are questioned, 
should they be entitled to a copy of the questioning. It might have 
been suggested. It does not stand out in my mind that they should 
be questioned in the police department’s office. I don’t know. May- 
be that did come up. It doesn’t stick out in my mind. 

The whole thing was, if the Federal Government is going ahead, 
then should the men be directed to waive their civil rights by the 
police commissioner or have they a right, as other human beings, to 
go before the Federal grand jury? That’s the thing right there. 

Mr. Couurer. In your argument on that, or in your statements on 
that, you say that the officers should be given the right to go before 
the Federal grand jury, You are then, in effect, saying that they should 
not be interviewed by the FBI, but—— 
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Mr. Monacnan. No; I do not say any such thing. The FBI can 
go there in their houses. 

Mr. Couturier. At your direction? 

Mr. Monacuan. Not at my direction. They have the power. 
That’s the whole thing. This whole thing turns on whether Monaghan 
is courteous to the FBI. I haven’t the power to tell them not to 
interview a witness. I haven’t the power todo it. All this furor and 
hubbub turns on whether Monaghan was courteous to the FBI. 

The Cuarrman. Commissioner Monaghan, I can assure you that is 
not the issue before this subcommittee. 

Mr. Monacuan. That is the way it appvars to me. 

The Cuarrman. We will adjourn until 2 o’clock. 

(The subcommittee then recessed until 2 p. m.) 


AFTERNOON SESSION 


The Cuarrman. The subcommittee will come to order. Mr. 
Collier, will you proceed? 

Mr. Couturier. Commissioner Monaghan, at the time you were 
conferring with the two FBI agents on January 6, 1953, did you at 
that time inform those agents that they were free to talk to the 
police officers if they went down to the station house, that you had no 
power to keep them from it? Did you inform them of that? 

Mr. Monacuan. No, and I wasn’t asked by them whether they 
were free to ask. 

Mr. CoturerR. You didn’t volunteer the information? 

Mr. Monaauan. I did not. I assumed that they had the power 
which, of course, is an accurate assumption. They do have the power. 

Mr. Couturier. Now, Commissioner Monaghan, I would like to 
ask you if there is any rule in the department, police department 
regulations, which in any manner prohibits a police officer from furnish- 
ing information to anyone other than the corporation counsel, the 
district attorney, the grand jury, or a superior officer? 

Mr. Monaauan. I couldn’t answer that offhand. 

Mr. Cotuier. Are you familiar with it? 

Mr. Monaauan. No, lam not. I do know that if there were such 
a rule and regulation, it would not shield them from answering 
questions by properly constituted authorities. 

Mr. Couturier. And would an FBI agent, going to the precinct 
station to talk to these men, be included in that? 

Mr. Monaauan. I would say, ‘‘Yes’’; I would say “‘Yes.’ 

Mr. CouuierR. Do you have a published set of rules for the operation 
of your department? 

Mr. Monaauan. Yes, I haven’t it here. 

Mr. Co.urer. I wonder if you would supply the subcommittee with 
a copy of that? 

Mr. Monaauan. I will, yes. 

Mr. Couturier. Going back to your testimony relating to the July 11 
conference with Mr. Midiedenal: attended by Mr. Fristensky and 
Mr. Rotbengast of your department, you, I believe, informed——— 

Mr. Monaauan. Your question said, ‘your conference.” I wasn’t 
there, of course. 

Mr. Couurer. The conference attended vy Mr. Rothengast and 
Mr. Fristensky. No; you weren’t there. You said this morning, | 


’ 





INVESTIGATION OF THE DEPARTMENT OF JUSTICE 135 


believe, something to the effect that you had previously discussed the 
matter, but that they went more or less on their own initiative, and 
you didn’t instruct them as to what they were to do there or anything 
like that. Is that correct? 

Mr. Monacuan. No. Well, I had assumed that they would go 
there, if McInerney called, because I set it up—I told Mr. McInerney, 
‘Whenever you are in New York give mearing.” They knew about 
that. So when he came in, I certainly expected——— 

Mr. Cottrer. You, then, knew the purpose of the meeting and you 
had arranged the meeting, in relation to your request? 

Mr. MonaGuan. Yes; unquestionably. 

Mr. Coturer. You also said this morning that they reported back 
to you that they bad talked to Mr. MelInerney with regard to the 
Ryan case, and that to your knowledge they had not told you of any 
suggestion that they had made as to the future handling of civil-rights 
cases? 

Mr. Monaauan. I might be in error in that, when I said I didn’t 
think, this morning, they did. In all of these conferences and meetings 
that I testified to this morning, I want the subcommittee to under- 
stand I never made a single note, memorandum, or anything. All 
these conferences were to effectuate the rn which I will not 
again repeat—that was the trip to Washington. And on minute 
details I might be in error. I am trying to give you my recollection 
to a moral certainty. That is what I am trying todo. And I think 
they might have said that they liked to do this in any similar cases. 

Mr. Cousens. Did they tell you that they had made that sugges- 
tion? Can you remember that? 

Mr. Monaauan. I think they did. 

Mr. Coturer. You now think they——— 

Mr. Monaanaan. I think that they did say that, that in any future 
case, similar to this, that had been investigated by an independent 
agency such as the district attorney and grand jury, they would like 
to submit a report of the results of such an independent investigation, 
and the outcome similar to the Cusson case, where we sent a copy of 
the grand jury, the foreman of the grand jury’s letter. And in this 
case, in the Jackson case, if I might—may I just-—-— 

Mr. Couturier. Go ahead. 

Mr. Monaauan. We sent along with the facts a statement that 
Mr. Hogan, the New York County district attorney, had conducted 
a full investigation and had not seen fit to present it to a grand jury. 

Mr. Coturer. Did they go further in telling vou of the suggestion 
they had made that they would present the facts to the Department 
in a particular case, that prior to the time those facts were presented 
to the Department, the police officers would not be interviewed, but 
that afterward they could be interviewed? 

Mr. Monaauan. They may have said it. I have no recollection 
of it. They may have said it. 

Mr. Couurer. I refer you to your television broadcast of February 
22,1953. The copy I have contains the following on page 6: 

I have been informed by Commissioner Fristensky and Chief Inspector Rothen- 
gast that all they did at that conference was to present the facts which I have 
just outlined to you. They also told Mr. Lane and Mr. McInerney that in any 


cases arising in the future they would likewise present all the facts in their pos- 
session to the Department of Justice and the FBI. I deem it is our duty to do so. 





136 INVESTIGATION OF THE DEPARTMENT OF JUSTICE 


Mr. Monaauan. That is correct; that is correct. 

Mr. Coutuer. That is your refreshed recollection now this after- 
noon, I suppose, of what you said this morning? 

Mr. Monaauan. That is right. 

Mr. Couuier. The report submitted to the Department of Justice, 
to Mr. Myles Lane’s office on December 15, was in fact the results of 
an investigation by your department of a specific civil-rights case 
involving police brutality; is that correct? 

Mr. Monaauan. Yes, and which had been cleared through Hogan’s 
office. 

Mr. Couturier. You mean the report had been approved by Hogan’s 
office? 

Mr. Monaauan. No; the investigation had been conducted in 
Hogan’s office as well, and this was 

Mr. Couturier. This was your report; it wasn’t Hogan’s report? 

Mr. Monaauan. That is right. 

Mr. Couturier. This was a report of your police department’s in- 
vestigation of the activities of police officers who were charged with 
alleged brutality in a civil-rights case? 

Mr. Monaauan. That is correct. 

Mr. Cottier. And that in effect was the police department investi- 
gating itself? 

Mr. Monacuan. No; Hogan had investigated. 

Mr. Couturier. But that was a separate investigation? 

Mr. Monacuan. I will tell you this, Mr. Collier. If Hogan’s 
office had not investigated and cleared the police, I never would 
have sent it, because, as I said this morning, I don’t believe in police 
investigating police, and it never would have occurred to me to 
send or even ask them to take a look at it. It is only when an outside 
agency of the capabilities and reputation of the district attorney’s 
here in New York has passed on it, then I send it along. 

Mr. Courter. Isn’t that the same thing as this statement, that the 
two representatives of your office, in talking to Mr. Lane, wanted to 
present to the Department all the facts in their possession; is that 
right? ‘That would be the police department’s investigation? 

Mr. Monacuan. That is right, but the main thing, it would go 
along there that an outside agency had investigated and cleared the 
police. That is the keynote of the whole thing, not the police investi- 
gating the police. And Mr. Lane, I am sure, knows Mr. Hogan and 
in the district attorney’s office, I can say from past experience, 13 
years of intensive experience, when we had one of those cases, a 
district attorney takes a question and answer down in permanent 
form, and I am sure that the district attorney, the Federal attorneys 
would know that practice, and if they cared to get it, it would have 
been available to them. 

Mr. Cottier. In your conversations with the FBI, either agents or 
Mr. Boardman, you said you asked that their action be deferred, 
those are your words, pending the submission of your 

Mr. Monaauan. I didn’t say “deferred.” 

Mr. Couturier. You didn’t? . 

Mr. Monacuan. I think—I don’t know—I am not going to play 
on words. 

Mr. Cottier. No, I don’t want to play on words, either. 
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Mr. Monacuan. The whole thing of the matter is that if they 
wanted me to extend the courtesy of ordering the officers before 
them, “‘please wait until I discuss my problem with the Attorney 
General of the United States.” That is all. 

Mr. Couuier. Prior to January—— 

Mr. Monacuan. Prior to any time. 

Mr. Co.uier. Prior to July 11 that badn’t been so? 

Mr. Monacuan. I say in January, that is all that I did, withheld 
the courtesy pending discussing with Brownell or his assistant the 
problems I had. 

Mr. Cotuier. You withheld the courtesy of ordering these men 

Mr. Monaauan. Well, I am not going to play on words. 

Mr. Courier. I am just rying to find out what you are saying. 

Mr. Monaauan. They said, ‘Will you please let us know when 
they will be available?” And, as I told you this morning, and I 
think it is perfectly clear to any lawyer or any person, that they are 
available at all times, 24 hours in the day and every day in the week. 
They know where to go. The district attorney, the United States 
district attorney has the power of subpena. He can drag them into 
court. That is the way the local district attorneys do it. 

Mr. CouurerR. We are dealing with the FB! investigation which 
is for the Federal authorities, for the United States attorney. 

Mr. Monaauan. I don’t know of anything that would prevent the 
FBI going out and investigating any case in their command any 
differently than a New York police officer. If we were investigating 
FBI agents for alleged brutality committed on the New York City 
streets, I am sure if I wanted to investigate it, 1 would know how to do 
it. 

Mr. Couturier. How would you do it? 

Mr. Monaauan. If I were the district attorney, if they refused to 
come, I would send a subpena to them and bring them into court. 

Mr. Couturier. But that still precludes the interview, doesn’t it? 
In other words, you are gomg—— 

Mr. Monaauan. It doesn’t preclude getting what you are seeking, 
getting light on an issue. ‘That is all we are interested in is trying to 
shed some light on an issue of fact. 

Mr. Couiier. My question was, was the FBI, by virtue of any 
arrangement, agreement or anything you want to call it, expressed 
or implied, precluded from carrying out its duty, interviewing? 

Mr. MonaGuan. The answer is “No”; they were not. 

Mr. Couturier. And you never at any time refused? 

Mr. Monaauan. The answer is “No.” 

Mr. Courier. You never refused? 

Mr. Monaauan. We have been over that now 15 times. 

Mr. Couturier. Well, we haven’t had a direct answer. 

Mr. Monaauan. I submit to this subcommittee we have answered 
that many, many times. 

The Cuarrman. The answer is ‘“‘No” to this question? 

Mr. Monaauan. Will you read the question? It sounded like the 
same old question that I have been answering. 

(The last two questions and the answers thereto were read by 
the reporter.) 
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Mr. Monaauan. I didn’t refuse. I asked them to hold the request 
for the courtesy of ordering my men before them until I came back 
from Washington. 

Mr. Courier. At the present time, as a result of your February 16 
conference with Mr. Rogers, if an FBI agent came to you with a 
request to interview a police officer, what would your answer be? 

Mr. Monaauan. I told Lee Boardman, on the morning of February 
17, that as a result of our conference in Washington with the United 
States Attorney General’s Office, if he applied that we make the men 
available, I would. 

Mr. Couturier. With no restrictions? 

Mr. Monaauan. I told him I would make the men available to him. 

Mr. Couuser. Do you require that the officer be given a copy of 
his signed statement? 

Mr. Monoauan. No; I do not. I do not. After the discussion 
down there, which I might say was in a very friendly atmosphere, I 
went along with their request for certain policies, because, as I told 
you this morning, Nichols said, if other cities adopted that pattern, 
it would leave the law in certain sections—it would negate the law. 
It would take the power out of the law. So I went along with them 
I told them I would. 

Mr. Couurer. That is all, Mr. Chairman. 

The CHarrMaAN. You lay stress upon the fact, Mr. Commissioner, 
or did, prior to the new arrangement following the trip to Washington, 
prior to that you laid stress upon the investigation by an independent 
agency and upon the fact that after that agency had made an-investi- 
gation, then if it was going to go further, you thought it should be by 
reference to a grand jury with issuance of a subpena. Is that a fair 
summary of your position? 

Mr. Monacuan. Yes, because I told them that I would be in a 
position, if they didn’t go there and waive immunity, I can fire them. 
[ figure that in that way, when you are seeking light on an issue, 
where you are trying to get at the truth of it, you get them before 
the grand jury under oath, and you are going to get the truth, or as 
nearly possible as human machinery can accomplish it. 

The CuarrmMan. And you did not at any time contend, as you say, 
that the investigation of the police by themselves was the important 
thing? 

Mr. MonaGuan. No; I personally won’t lay any or give any 
importance to a report of somebody investigating themselves. I 
think that is wrong in principle, and I wouldn’t stand for it. 

The CHatrrmMan. You were not here present yesterday when Mr. 
Fristensky testified, were you? 

Mr. MonaGuan. No; I was not. 

The CuarrMan. Do you know of his testimony and what he said? 

Mr. Monaauan. No; I do not. 

The CuatrMAn. Were you aware of the fact that the stress which 
he laid was upon the investigation of the police department by its 
own authority? 

Mr. Monaauan. I don’t know. 

Mr. Herwirz. That is not true. 

The CHarrRMAN. Just a moment. Are you represented by counsel 
this afternoon? 

Mr. Monaauan. No; I am not. 
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The CHarrMan. Who is this man? 

Mr. MonaGuan. He is assistant corporation counsel. 

The CuarrMan. Is he acting as counsel for you in this proceeding? 

Mr. MonaGuan. He has been helping me out. He brought this 

The CuarrMan. Is he acting as counsel for you in this proceeding? 

Mr. Monaauan. Yes. 

The CHarrMan. The answer is ‘‘Yes.”’ 

Mr. Monacuan. I would like to have him, if he would like to say 
something 

The CHArRMAN. I will direct my remarks to counsel. He will not 
continue to mumble, but when you wish to confer with him or he 
wishes to confer with you, we will stop and allow that to be done. 
But your speaking to the witness will not be permitted, and we want 
your name on the record. 

Mr. Herwitz. My name is Victor J. Herwitz 

Mr. Couurer. Spell it. 

Mr. Herwirz. And I am assistant corporation counsel. H-e-r- 
w-i-t-z. 

Mr. MonaGuan. May I have that last read back? 

(The testimony was read as follows:) 

The CHarRMAN. Were you aware of the fact that the stress which he laid was 
upon the investigation of the police department by its own authority? 

Mr. Monaauan. I don’t know. 

The CHarrMAN. Just a minute, counsel. You just heard the ad- 
monition from the Chair. You will govern yourself accordingly or 
you will be excluded. 

Mr. Monaauan. Mr. Chairman, I am not aware of that, but I want 
to point out that Iam nota policeman. I ama lawyer by profession. 
For 13 years I was an assistant district attorney handling some of the 
outstanding murder cases and other cases in this county. Thereafter 
I served 2 years as special prosecutor for Governor Dewey. There- 
after I was fire commissioner of New York City and now I am police 
commissioner. So I have my own ideas as to what is right, and to my 
way of thinking, the outside investigation is important. That is what 
I 

The CuarrMan. You are saying, then, the investigation of the police 
by themselves—— 

Mr. Monaauan. From my standpoint as commissioner, no, they 
have to do that, but in a case that I would like to pass on, it would be 
where an outside agency has done it. As I pointed out, there have 
been some pretty powerful instances where I have gone outside of our 
department for independent slants on it, independent judges, and I 
might bring another matter to your knowledge in connection with 
similar cases. 

There was a patrolman, a police officer by the name of Tierney, who 
was charged with police brutality. At the trial he pleaded cuilty to 
assault, and he was given a suspended sentence, and it was within my 
discretion to take him back on the force or dismiss him from the force. 
I ordered a full investigation of the facts. I got the minutes of the 
trial. I spoke with the district attorney who handled the case, and, 
in my judgment, I didn’t think he should be on the force, and I 
dismissed him, which means he can never get back on the force. 

That is the way I feel about police brutality. As long as I am police 
commissioner, I will never tolerate it, and it doesn’t make any differ- 
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ence whether it is brown, yellow, black, white or any other color 

I am against it. And anybody that can bring evidence of it to me 

I want cooperation from any source to root it out of the department. 
Everybody knows me in this city, that is including Clayton Powell. 
He knows that is my reputation. 

The CuarrmMan. Mr. Fristensky testified that, ‘‘We’’—meaning the 
police department—‘‘requested that we be permitted to submit our 
investigation to the Department of Justice for whatever consideration 
they cared to give it before the police were interrogated.” 

I have quoted his testimony. The entire tenor of his testimony was 
to the effect that there was no agreement, as you have said, but in the 
police investigation of themselves they did ask it be submitted before 
the Department of Justice acted. 

Now, the tenor of your testimony, as I view it, is quite different 
from that, in that—— 

Mr. Monacuan. Well, I think I can straighten that out for you. 
Under the rules and regulations, if a complaint of any misconduct is 
made, intoxication or abusive language, it is immediately investigated 
by a superior officer. 

I don’t know what Commissioner Fristensky had in mind about 
police reports. I told Lee Boardman, and I told his agents, and I 
told Bill Rogers, Deputy Attorney General, what was in my mind. 
Lest there be any mistake in anybody’s mind, I say it again. I don’t 
lay much stress on a report of anybody investigating themselves. 
What I do lay stress on is when you get an honest, capable, unbiased 
and unprejudiced agency, such as was present in both of these cases, 
the Cusson case and the Jackson case, then that does mean something 
to me. It means a whole lot. And I think in justice to the depart- 
ment, in justice to the men, in justice all around, that that should 
be made known to a coordinate agency. That is my point. 

The Cuarrman. The FBI, of course, only investigates where there is 
alleged commission of a Federal offense. You understand that? 

Mr. Monacuan. Yes; I do. 

The Cuarrman. And under the procedure which you were advocat- 
ing prior to your trip to Washington, the FBI would be precluded 
from an independent investigation of the alleged commission of a 
Federal offense, except by submitting it to a grand jury? 

Mr. Monacuan. They, of course, could carry out their investi- 
gation, couldn’t they? Nobody can tell an FBI man, “You can’t 
question this man.” They can’t do that. They can go to the house 
at night, or go to the beach, if the man is on the beach, or go anywhere 
they can find him and say, “I am John Jones, an FBI agent. Here is 
my shield. I want to ask you some questions about a certain alleged 
crime. You needn’t answer me, if you don’t want to, but it is part of 
my duties to conduct an investigation.” 

The CuarrmMan. And your position is that even though he were a 
police officer there would be no difference in his position whether he 
was a police officer or not? 

Mr. MonaGcuan. No. In my judgment it doesn’t make a particle 
of difference. That blue uniform doesn’t cloak them with immunity 
from prosecution or immunity from questioning. They have civil 
rights, though, as I said this morning, and I think gueks it was an 
impairment of their civil rights when I ordered them to meke them- 
selves available for the FBI. Maybe I overstepped. Maybe I did 
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an injustice in the other cases. I should tell them, “You make your- 
self available, but I am not directing you to answer if you don’t 
want to, but if you refuse to answer, then if they ask you to go before 
the grand jury, you go, and you sign a waiver of immunity, and if 
you don’t, I am going to throw you out, because that is the law.” 

The CHAIRMAN. Now, to get back to this discussion of an agree- 
ment, arrangement or understanding, do I understand you correctly 
to state that you never discussed an agreement of any kind at any 
time with Mr. Daniel Greenberg? 

Mr. Monacuan. I just gave you my best recollection, Mr. Chair- 
man, this morning, about him coming in there, and I told him- 

The CHAIRMAN. I realize that. He has—— 

Mr. Monaauan. I can’t—— 

The CHatRMAN. He has given us positive evidence that you did 
talk about an agreement. Are you able—— 

Mr. Monaauan. I am morally certain that I didn’t, because I am 
morally certain it didn’t come up, and I am morally certain that 
after we sent him the letter, he showed that he got full cooperation 
from us, and he thanked me. Where is that letter? 

Here is one written by Greenberg himself, his initials, DHG—I 
suppose that is G reenberg. It gives a file number, efenene ’e number, 
and it is re William J. Brennan, Jacob Jac kson, et al. 

The CHAIRMAN. Is there a date? 

Mr. MonaGuan. It is directed to me. 

Mr. Courier. The date. 

Mr. Monaauan. January 6. And it is directed to Monaghan, 
police commissioner, city of New Y -_ 40 Center Street—it should be 
240 Center Street-—New York, N. 

Str: This is to eee receipt of your letter dated December 15, enclosing 
the report prepared by Chief Inspector Conrad H. Rothengast, which was received 
by me December 23, 1952, concerning the above-captioned matter. I am for- 
warding this data, copy of your letter, and Inspector Rothengast’s report to the 


Department of Justice at Washington, D. C. I wish to thank you for your 
cooperation in this matter. 


And then he sent it down. 

The CuarrMan. That is the report by the police department of its 
investigation of itself; is that right? 

Mr. Monaauan. It is a report of the police department, which 


The CuarrMan. It is not the report of any other outside agency? 

Mr. Monaauan. No, in it it says—— 

The Cuarrman. No, just please answer the question. Will you 
repeat it, please? 

(The pending question was read by the reporter.) 

Mr. Monaauan. It is our report with the statement that Hogan’s 
office had investigated and didn’t even think it sufficient to go before 
the grand jury. ‘That is part of our report. 

The CHAIRMAN. That is in the report? 


Mr. Monaauan. That is right in the report. It is either in the 
report or the accompanying letter, and with your permission I would 
like to read the letter. 

The Cuarrman. The letter is getting into the merits of the case. 

Mr. Monaauan. Then I take it you will let me read it after the 
conclusion of the questioning here? 
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The Cuarrman. You can make whatever disposition of it you care 
to. We are not going to get into the merits of any specific cases in 
this hearing. 

Mr. Monacuan. The only thing that was in my mind, Mr. Chair- 
man, was that it was characterized yesterday as a gloss-over or a 
whitewash. 

The CuarrMan. You may characterize the report in any way you 
wish. Do you consider it a factual report? 

Mr. Monaauavy. It is. 

The CHartrRMAN. You do not consider it a whitewash? 

Mr. Monaacuan. It is not a whitewash, of course not. 

The CuarrMan. Is it critical of the police? 

Mr. Monacuan. What is that? 

The CHatrMAN. Was it critical of the police? 

Mr. Monacuan. [| can’t tell you. I just want— 

The CHarrMANn. Do you want to delay to confer with counsel? 

(Mr. Monaghan referred to some papers.) 

Mr. MonaGnHan. On page 2, it says——— 

The CHarrMAN. We don’t want anything with regard to the 
Jackson case. 

Mr. Monacuan. No, this refers to the district attorney. I am 
not going into—— 

Mr. Couuier. Just a minute. I think it does go into the merits. 

The CuarrMan. This is something you are reading from, a covering 
letter? It is not in the report itself, am I right? 

Mr. Monaanan. I don’t know whether it is in the report. 

Mr. Couurer. That is in the covering letter. That is the only 
place I can find it. 

Mr. Monaauan. It shows that the district attorney of New York 
County had investigated and exculpated the police. That is the 
substance of that sentence. 

The CHatrRMAN. Now, in addition to—— 

Mr. Herwirz. It is in the report, too. 

Mr. MonaGuHan. It is in the report, too, on page 2 of the report. 

Mr. Courier. What paragraph? 

Mr. Monaauan. It is next to the bottom. It says: 

Shortly thereafter the office of the district attorney, New York County, con- 
ducted an investigation into this matter and found that none of the police officers 
involved herein had committed any violation of law, period. 

The CxuarrMan. In addition to Mr. Greenberg, as to whom you 
say you are morally certain you did not have a discussion about an 
agreement with the Justice Department, do I understand, also, that 
you say you did not 

Mr. Monacuan. Look, Chairman Keating, when I talked with 
Greenberg, I told him what we had done in the Cusson’s case. I told 
him that. 

The CuarrmMan. My question is—and I will reframe it if it isn’t 
clear to you; it is very important to this proceeding, because Mr. 
Greenberg’s testimony is very definite on the subject—whether you 
discussed with Mr. Greenberg the existence of an agreement or under- 
standing between the police department and the Justice Department 
with reference to the handling of Federal civil-rights cases? 
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Mr. Monaauan. My answer to that, Mr. Chairman, as I stated 
this morning, I told him of the conference that Fristensky and 
Rothengast had had. 

The CHAIRMAN. Yes, we understand. I am not interested in going 
over it. 

Mr. MonaGuan. I say that is my answer. I am morally certain 
that I didn’t go beyond that. We just—— 

The CuarrMan. The way you put it is that you are morally certain 
there was no discussion or use of the words agreement, understanding, 
or arrangement? 

Mr. MonaaHan. That is my recollection. 

The CuarrMAN. That is as strong as you are willing to put it? 

Mr. Monaauan. I would say that I am morally certain that we 
didn’t say that there was any pact, agreement, or whatever it was to 
exclude the Federal Government from anything, none whatever. 

The CHarrMAN. Now, there came a time—— 

Mr. Monaauan. I could say that positively, that there was no 
statement at any time that we had an understanding excluding the 
Federal Government from investigating into civil-righis cases and 
leaving them to the police. Such an agreement was never made or 
any pact or by whatever name you call it. There was just never such 
an agreement to let the police investigate the police and exclude the 
Federal Government from investigating. I can say it categorically 
or any way you say it. 

The CuarrMan. Any mention of an agreement or understanding 
would naturally have come from you. Mr. Greenberg would not 
have known about any unless you told him; would he? He was there 
to talk to you about interviewing certain police officers? 

Mr.-MonaGuan. No, he wasn’t. He was there saying that he had 
received notice from the Justice Department to proceed with the 
Jackson case. I spoke to him and I told him that I was somewhat 
familiar with the case, that Hogan had investigated it and exculpated 
the officers. I said that in July they had a meeting with McInerney 
and Lane at which time they discussed another similar case where the 
cops, the policemen, had been exculpated by the grand jury and 
Hogan’s office, and I told him what they did in that case, and I said, 
“We would like to do it in this case,’”’ and that is what we did. 

The Cuarrman. Did Mr. Greenberg request the privilege of inter- 
viewing 

Mr. Monaauan. He did not. 

The Cuarrman. And did you discuss with Mr. Greenberg an agree- 
ment, understanding, or arrangement of any kind that you had with 
the Justice Department? 

Mr. Monaauaan. I believe I told Greenberg what had happened, 
what was reported to have happened at the July 11 meeting, that in 
such cases where there had been an investigation by some outside, 
competent authority, that we would like to submit a copy of that to 
the Federal authorities for what use they saw fit to make of it. 

The CuHarrMan. Did you tell him that you had an agreement, un- 
derstanding, or arrangement with the Justice Department, that you 
would be permitted to do so? 

Mr. Monacuan. No, I don’t know whether I told him that or 
not. I just told him what happened on the other occasion. Now, 
whether 
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The CHarrman. You have made public statements that you did 
not discuss an agreement, understanding or 

Mr. Monaauan. I want to get that very sharply in focus. The 
thing that I said publicly, on television, and I say it again here in 
court, the way this started, 2 weeks ago, as a matter of fact, the day 
that I was sitting down in the Attorney General’s office in Washington, 
they said there was a secret pact, clandestinely entered into, between 
the police department and the Department of Justice, whereby the 
police would investigate the police and the Federal Government would 
be excluded. I said it was a lie, it is a lie, and I will continue to say it 
is a lie. 

The CuarrMan. All right. 

Mr. Monacuan. There never was such a pact in any way you put it. 

The Cuarrman. The emphasis that you place upon that is the use 
of the word “secret,” then; is that it? 

Mr. Monaauan. No, it isnot. It is the exclusive element, to take 
out the Federal Government. 

The CuHarrMaNn. In other words, there was no agreemunt, secret or 
otherwise, to that effect? 

Mr. Monacuan. To keep the Federal men out? To keep the 
Federal Government out of these? Absolutely not, absolutely not. 

The CHarrMan. Was there an agreement of any kind with the 
Justice Department and the police department? 

Mr. Monaauan. To submit these—according to Fristensky or 
Rothengast, I think you read it back, they said that in similar cases 
we would like to submit a statement of the facts of a case which had 
been investigated by the district attorney and the cops exculpated. 
Now, that is a lot different than what came out in the newspapers. 

The Cuarrman. That is quite different from what Mr. Fristensky 
testified to, also. 

Mr. Monacuan. I tell you—give me that copy of the committee’s 
report. I believe these are Your Honor’s words, Mr. Chairman: 

The hearing this morning has been called on short notice to inquire into charges 
that the Crimina! Division of the Department of Justice and the Police Depart- 
ment of New York City have maintained a standing agreement between them- 
selves to the effect that Justice Department officers would not intervene in the 
investigation and enforcement of Federal civil-rights legislation in New York City. 

It is to that that I directed my attention. There never was a 
pact, contract, or any understanding of any, or any other expression 
you can put it. There never was any such arrangement to let the 
poe investigate the police and keep the Federal authorities out of 

ere. 

The CuHarrMAN. Was there an agreement to allow the police to 
investigate themselves and to keep the Federal Bureau of Investiga- 
tion out? 

Mr. Monaauan. No, there was not. 

The CuarrMAn. Now we come to the repeat on the Greenberg end 
of it. There was never, you say, a request by Mr. Greenberg that he 
or he with FBI representatives interview police officers? 

Mr. Monaauan. No. 

The CuarrMan. Now, let’s turn to Messrs. Foley and Smith of the 
FBI. Did you discuss with them an agreement, arrangement, or 
understanding between the Justice Department and the police depart- 
ment? 
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Mr. Monaacuan. It may be that I told them of the meeting. I am 
not sure. It wouldn’t surprise me if we said that we had been down 
to see McInerney and had discussed the Cusson case and got permis- 
sion, or it was understood that in such cases we could submit a result 
of our investigation with a statement that it has been exculpated by 
the district attorney. 

The CuarrmMan. Did you use the words agreement, arrangement, 
or understanding between the Justice Department and the police 
department in talking with Messrs. Foley and Smith? 

Mr. Monaauan. That I do not know. As I said earlier, I never 
made a single note on any of it. . 

The CHarrman. Did they request the privilege of interviewing 
police officers? 

Mr. Monaauan. When they came in? To answer your question, 
they came in with a letter from Lee Boardman, as I read it this morn- 
ing: “It will be appreciated if you will advise when these officers 
will be available for interview.” 

As I told you, they are available, they were available. That was 
just, “Monaghan, will you tell them to sit down and be interviewed?”’ 
I have been through that. 

The Cuarrman. All right. You have nothing to add to what 
you told us before? 

Mr. Monaauan. No, I did not make a note. 

The CuHarrman. I turn to Mr. Boardman. Did you discuss with 
him the existence of an agreement, arrangement, or understanding 
between the Justice Department and the police department? 

Mr. Monaguan. I may have told him about that conference. 
I may have—— 

The CuHarrman. Did you refer to it as an agreement, arrange- 
ment——— 

Mr. Monaauan. I may have, but I don’t know. But if it were 
any agreement or arrangement, it didn’t refer to any exclusion of 
Federal authorities, didn’t refer to excluding Federal prosecution of 
civil-rights cases in New York. There was never any such under- 
standing by inference, innuendo, or any way you want to put it. 

The CuarrMan. Or having to do with the exclusion of the Federal 
Bureau of Investigation activities? 

Mr. Monaauan. Or having exclusion, excluding the FBI. What 
our understanding was, as reported to me by Fristensky and them 
was that—I have said it so many times—was where a local distri ict 
attorney and grand jury had investigated, as in the Cusson case, 
then let us send, for what it is worth, a statement of the findings. 
That is all. 

The CuarrMan. Mr. Rothengast was present at the time of your 
conference with Boardman, was he not? 

Mr. Monaauan. I think he was; yes. 

The CuarrMan. And at that time did Mr. Rothengast tell, in your 
presence, of the existence of an agreement, arrangement or under- 
standing between the Justice Department and the police department? 

Mr. Monaauan. That I don’t know, I don’t remember. 

The Cuarrman. You don’t remember whether he used those words? 

Mr. Monaauan. No, I don’t. 

The Cuarrman. Did Mr. Boardman request, then, again, the 
privilege of interviewing police officers? 
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Mr. Monaanan. No, I don’t think he did. He may have, but, 
as I say, it was only a courtesy that he would have been asking, 
because as surely as you are sitting there, I was not blocking it, 
because it wasn’t in my power to block it. 

The Cuarrman. Do you have anything, Mr. Rogers? 

Mr. Rocers. No questions. 

The Caarrman. Mr. Jonas? 

Mr. Jonas. I have a few questions, Mr. Chairman. I have a few 
questions to ask. I will make it brief. I will try to avoid repetition 
and I hope in your answers you will try to avoid the same. 

Mr. Monagaan. I will try to. 

Mr. Jonas. Who makes the policy for your department while you 
are at the head of it? 

Mr. Monacuan. The police commissioner, Monaghan. 

Mr. Jonas. And you weren’t here when your subordinate testified, 
the deputy commissioner, when he testified you didn’t hear his 
testimony? 

Mr. Monaauan. No, I didn’t, and I haven’t read his testimony, 
either. 

Mr. Jonas. Did you know that he had a conference, or I think 
testified that a conference did take place between someone in authority, 
and he said he was there, and Mr. McInerney of the Criminal Division 
of the Department of Justice? 

Mr. Monaauan. Yes, I understand that. 

Mr. Jonas. Were you aware at any time of any sort of a tacit or 
basic agreement that was entered into by way of explanation or in- 
dication or otherwise between your first deputy and Mr. McInerney 
of the Department of Justice? 

Mr. Monaanan. To exclude the Federal officials? 

Mr. Jonas. Did you have any kind of an arrangement or agree- 
ment with—— 

Mr. Monaauan. Yes, he said that they would submit our findings, 
in cases similar to the Cusson case. 

Mr. Jonas. When we are discussing the question of whatever 
arrangement was entered into, if there was such an arrangement 
entered into—and that is to be determined from all the facts, of 
course—it was the arrangement that was entered into, not by you, but 
by your first deputy with Mr. McInerney? 

Mr. Monaauan. Yes, but I am not shedding any responsibility. 
I just wasn’t at the conference. 

Mr. Jonas. I understand you. We have that much answer to the 
question. You answered the question, now, let’s stick to that, and 
let’s take the next step that follows, which I think is material here. 
In response to a question that was put to your first deputy while he 
was testifying here under oath, this took place: The Chairman said 
this: “In other words, what I understand you to say is what you were 
seeking at that conference with Mr. McInerney was to get an agree- 
ment’”’—I emphasize that word “agreement’’—‘an understanding, 
that before police officers were interrogated by the FBI, the police 
department should have the privilege, first, of investigating the case 
itself and making a written, detailed report on it to the Justice De- 
partment?”’ 

Answer by Mr. Fristensky: “That is correct, yes.” 
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Were you aware that such an arrangement had been entered into 
by your first deputy and Mr. McInerney of the Ciminal Division of 
the Department of Justice? 

Mr. MonaGuan. My understanding? 

Mr. Jonas. Please. Were you aware of it? 

Mr. Monacuan. No; I thought it was in cases similar to the 
Cusson case where there has been an investigation. 

Mr. Jonas. Then there is a conflict of thought between you and 
that of your first deputy? 

Mr. Monaauan. Mine is the prevailing thought. 

Mr. Jonas. And in the final analysis, whatever the first deputy 
did, your thought would ultimately control, when it had to be put to 
practical application; is that correct? 

Mr. Monaauan. What is that? 

Mr. Jonas. In the final analysis, regardless of what your first 
deputy agreed to, or did, you control the police department in its 
policies? 

Mr. Monaanan. I have full responsibility for the policies. 

Mr. Jonas. Your thought or your «pproach to that question would 
have to control if you want to put it to practical application; is that 
right? 

Mr. MonaGuan. Yes. 

Mr. Jonas. We have talked much about this case, you call it the 
Cusson case. That is the one, as I understand, where an individual 
was apprehended and 2 or 3 teen-agers were mixed up with that case, 
in plain street parlance? 

Mr. MonaGuan. Yes. 

Mr. Jonas. They ran away from some other city, I think it was 
Boston or someplace? 

Mr. MonaGuan. Someplace in Massachusetts. 

Mr. Jonas. And they took from a doctor, in his home, while they 
were there, a sum not to exceed somewhere around $18,000? 

Mr. Monaanan. That is right. 

Mr. Jonas. The police were alerted here to that fact in New York, 
and through the work of your officers the case was run down, it was 
broken, and the teen-agers were apprehended, and this man Cusson 
was picked up and placed under arrest? 

Mr. Monaacuan. One of three, yes. 

Mr. Jonas. And subsequent to that time, it developed that the 
girls had spent about $3,000 of the $15,000 or $18,000, and $15,000 
was missing; is that correct? 

Mr. Monaauan. I think so. I wouldn’t know. 

Mr. Jonas. At any time was anyone ever apprehended subsequent 
to the arrest of Cusson or questioned? In the further processing of 
prosecution of the suit was any of the $15,000 recovered? 

Mr. MonaGcuan. That I can’t—— 

. Jonas. Was anyone arrested? 

. MonacnHan. Yes, there were, the three men were arrested? 

. Jonas. How many of those three were convicted? 

. Monaanan. I think the three men. 

. Jonas. All three? 

. Monacuan. Yes. 

. Jonas. And were they charged with having taken or stolen 
oney? 
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Mr. Monaauan. Charged with rape, impairing the morals of minors 
and assault. 

Mr. Jonas. Contributing to the delinquency of minors and so on, 
but were they also charged with obtaining this money illegally or being 
in possession of stolen property? 

Mr. Monacuan. I can’t tell you. I would have to look at the 
report. 

Mr. Jonas. Cusson was not convicted of that crime; you know that 
don’t you? 

Mr. Monacuan. He pleaded guilty to assault or something, rape, 
impairing the morals—— 

Mr. Jonas. That was the case to which you had assigned an officer 
in plain clothes, a detective whose name was Ryan; is that right? 

Mr. Monacuan. Yes. 

Mr. Jonas. And he had to work up the details and follow the case 
until its ultimate conclusion, where it developed that there was an 
apprehension and an indictment and trial by jury and conviction and 
a sentence. That Cusson case took place sometime in July 1952? 

Mr. MonaGuan. 1951. 

Mr. Jonas. 1951? 

Mr. Monaauan. In the summer or fall of 1951. There was no trial. 
They pleaded guilty. It was on arraignment. 

Mr. Jonas. It was done according to established practice here in 
conformity with your Criminal Code? 

Mr. Monaauan. That is right. 

Mr. Jonas. Now, I think you have testified, Commissioner, if I 
am in error you correct me, that it did appear that you had two stand- 
ards of approach to the nature of liberality which you allowed about 
investigations. If it concerned cases involving violation of the civil 
rights, 1 don’t mean civil rights—the rights that involve your law 
having to do with race, creed, discrimination. 

Mr. MonaGuan. That is civil rights. 

Mr. Jonas. Before July 11, I think it was 1952, you said, that there 
was no thought or no talk or discussion about the F'BI or anyone being 
free to interrogate police officers and investigate. No questions were 
asked about that; is that right? 

Mr. Monacuan. Well, it arose out of that case. I don’t know just 
the precise time. It was after the grand jury. 

Mr. Jonas. After the Cusson case had been disposed of is when we 
get into what now is in controversy here. There seems to have been 
something set afoot that was in conflict, or at least was not the policy 
you followed prior to July 11, 1952; that is correct, is it not? 

Mr. Monaauan. I didn’t get that. I didn’t follow that. 

Mr. Jonas. Well, didn’t you change, in your department, your 
method of dealing with the FBI investigating civil-rights cases after 
July 11, 1952, as compared to before July 11, 1952? 

Mr. Monaauan. In the Cusson case, they came over and I said, 
“Go ahead.”’ 

Mr. Jonas. There you said, ‘Go ahead, take the records and do 
whatever you want.” But after the—— 

Mr. Monaauan. But after the Cusson case was over, then we get 
into this sort of difference, if you want to call it that, or change in 
policy that you have described, 

Mr. Monaauan. That is right. 
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Mr. Jonas. You told us something about the immunity law that 
you have i in the State of New York, and you also said that ‘there is no 
way in the world that you, under the law, can stop an FBI man from 
going over to the house of the police officer, under your charge, and 
preventing him from interviewing that man. 

Mr. Monacuan. He ean ask him questions. 

Mr. Jonas. He can ask questions of the police officer. The police 
officer can say he doesn’t want to answer and then he has recourse to 
whatever he is provided by law. He can go to the district attorney 
and start machinery in motion. 

Mr. Monacuan. That New York State law to which you refer 

Mr. Jonas. But your immunity law has this section in it, does it 
not, that the immunity law applies to all public officials in this respect, 
that if a grand jury or a district attorney or anyone subpenas a police 
officer and he has to appear before the grand jury, he is only subject 
to that immunity law if he refuses to testify to matters that appear to 
be relevant or material to the issue in question; isn’t that correct? 

Mr. Monaeuan. Anything touching his official duties. 

Mr. Jonas. He does this and he can say, ‘I will declare my con- 
stitutional rights of immunity,’’ and automatically he is out, of office 
under your law? 

Mr. Monaauan. He forfeits his job. 

Mr. Jonas. The law itself puts him out of business? 

Mr. Monaauan. That is right. 

Mr. Jonas. In other words, he can’t hide behind the cloak of im- 
munity when it appears that he may have material or relevant facts 
in his possession that he should disclose, and he is not helping the 
public in enforcing the law by hiding behind immunity? 

Mr. Monaauan. No, sir, he can’t do it. 

Mr. Jonas. That is the nature of your immunity law, isn’t it? 

Mr. Monaacuan. That is right. 

Mr. Jonas. And that is what you had reference to when you said 
that you can’t stop an FBI man from asking or investigating a civil- 
rights case in which the Federal Government is interested? There is 
no way about it that you stop it. But if that police officer, from your 
knowledge, or whatever was brought out in the investigation, appears 
to be in a position where he possesses knowledge which might be rele- 
vant or material to the issue in connection with the case under in- 
vestigation, then if he says, “‘I am not going to testify,”’ you don’t 
have to worry, because the law says, “You are out anyhow,” and he 
must testify or lose his job, one or the other? 

Mr. MonaGcuan.. Yes, he must refuse to sign a waiver and testify. 

Mr. Jonas. When he refuses to sign a waiver, he can only do it on 
the ground that he might incriminate himself? 

Mr. Monaceuan. On any grounds. He says, “I just don’t want to 
sign it.’’ 

Mr. Jonas. When he says that your immunity law is—— 

Mr. Monaauan. He is out. 

Mr. Jonas. I have this in mind. I woud like to have you clear 
this up first, if you can. Immediatly after you were sworn this 
morning, Commissioner, and after a number of preliminary questions 
were asked you, and you made answers thereto, I have a note here, 
after your attention was called to the statement or interview pertaining 
to the witness Daniel Greenberg, assistant United States attorney, and 
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it was specifically pointed out to you, whether you recalled that inter- 
view as it pertained or related to the Jackson case, and in general, this 
was part of your answer when your attention was called to Mr. 
Greenberg’s statements here, you said, ““The whole thing is untrue.” 
Well, you don’t mean that literally, do you? 

Mr. Monacuan. No, I mean that particular point covered in the 
question. 

Mr. Jonas. Let’s see if we can clear this up. Mr. Greenberg did 
come to your office? 

Mr. Monacuan. He came to the office. 

Mr. Jonas. Who was present besides yourself and Mr. Greenberg? 

Mr. Monacuan. Chief Rothengast. 

Mr. Jonas, Was the first deputy there also? 

Mr. Monacuan. No. 

Mr. Jonas. Just you two? 

Mr. Monacuan. Just Rothengast and myself. 

Mr. Jonas, During any time that the interview took place, in the 
period covered by that interview, did the first deputy step in there and 
participate either as a spectator or actively engage in the dicsussion? 

Mr. Monacuan. No. 

Mr. Jonas. So that we are now agreed—— 

Mr. Monaauan. I would say “No.” 

Mr. Jonas. The Commissioner was there, Rothengast was there— 
that is, your inspector? 

Mr. Monaauan. Yes. 

Mr. Jonas. And Mr. Daniel Greenberg. How long did the inter- 
view take, in your opinion, just your best judgment, if you don’t 
care to set it down specifically? 

Mr. Monaauan. Ten, fifteen minutes, roughly, maybe not that 
long. 

Mr. Jonas. Did Mr. Greenberg state his mission when he came 
in to you? 

Mr. Monaauan. He said—— 

Mr. Jonas. Did he state his mission? 

Mr. Monaauan. Yes; he had been ordered to proceed. 

Mr. Jonas. Briefly, can you tell us, not by repeating the story all 
over again in detail, what he said he was there for? 

Mr. Monaauan. That he had been ordered to proceed with the 
Jackson case by the Department of Justice. 

Mr. Jonas. Were you, then, familiar with the Jackson case? 
Had you heard anything about it up to that time? 

Mr. Monaauan. Yes; roughly, not 

Mr. Jonas. Whatever it was, roughly or—— 

Mr. Monaauan. Yes; I knew the Jackson case. 

Mr. Jonas. You knew at the time, didn’t you, Commissioner, if 
you knew anything about the case, that it involved a violation of 
someone's civil rights; that was the charge, was it not? 

Mr. Monaauan. Yes. 

Mr. Jonas. And then Mr. Greenberg proceeded to call your atten- 
tion to the case, and did he tell you what he wanted? 

Mr. Monaauan. He said that he was instructed to proceed with it. 
I said, briefly —— 

Mr. Jonas. You said he was instructed to proceed with it. That 
is one instance. What was the next thing that was said? 
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Mr. Monaauan. I told him that it had been investigated by Hogan 
and in the grand jury. I was in error. I thought the grand jury 
had investigated. 

Mr. Jonas. That was not true, as a matter of fact? Hogan had 
not yet investigated? 

Mr. Monacuan. Hogan had. 

Mr. Jonas. Had he? 

Mr. Monaauan. Yes; it was right in our folder that he had 
investigated. 

Mr. Jonas. Had he been indicted up to that time? 

Mr. Monacuan. Who? The policeman? 

Mr. Jonas. Yes. 

Mr. MonaaGuHan. He was exculpated, he wasn’t indicted. 

Mr. Jonas. I don’t mean indicted. But had the matter been taken 
to the grand jury for the grand jury to investigate? 

Mr. Monacuan. No; Hogan investigated it, and in his judgment it 
didn’t warrant even submission to the grand jury. 

Mr. Jonas. All right; now, did you have that in writing from 
Hogan at the time Mr. Greenberg came to your office, Commissioner? 

Mr. Monacuan. That I can’t tell you, but I had spoken with a 
man—lI don’t know, I don’t know whether it was in writing, but I had 
the information that it had been investigated. 

Mr. Jonas. That is what I am trying to get at now. When Mr. 
Greenberg came to your office, you said you had the information 
that a reputable and highly respected district attorney here had been 
investigating that case with reference to whether there was a violation 
of civil rights, and now you tell us what information you had that you 
could consider as fundamental and based upon an answer such as 
you made here now, that it had been investigated, there was no use of 
doing anything further? 

Mr. Monaacuan. I didn’t say they shouldn’t go further. 

Mr. Jonas. Maybe I drew the wrong inference. But you said 
this case had been investigated by a very intelligent, honest, able, and 
high class district attorney, that is, words to that effect? 

Mr. MonaGuan. Yes. 

. Jonas. Where did you get that information? 

. Monacuan. I think from the chief inspector. 

. Jonas. That is, Mr—— 

. MonaGHan. Rothengast. 

. Jonas. He told you that? 

. Monaauan. Yes. 

. Jonas. And then pursuant to telling this to Mr. Greenberg, 
what did he say to you? What did he say to that? 

Mr. Monacuan. I don’t know. I think I told him then what we 
had done in the Cusson case, and I wanted to do it in this case. 

Mr, Jonas. Then you reviewed somewhat briefly the Cusson case 
and said, “‘We want to do the same thing in this case’’? 

Mr. Monaauan. Yes, would like to do it—‘‘for whatever it is 
worth, would like to send it to you.” 
oh Jonas. Did Mr. Greenberg make any response to that sugges- 
tion 

Mr. Monaauan. I have no recollection. 

Mr. Jonas. Was this substantially all the conversation that took 
place there? 
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Mr. Monaauan. To the best of my recollection, yes; it was a very 
friendly meeting. 

Mr. Jonas. Well, you didn’t have occasion to read the testimony 
that was given here before this committee? 

Mr. Monaauan. No; I have not. 

Mr. Jonas. By Mr. Greenberg? 

Mr. Monaauan. No; I have not. 

Mr. Jonas. So that when you say that the whole thing is untrue, 
you don’t mean that everything Greenberg said here was untrue? 

Mr. Monaauan. No;I don’t know what he said; no. 

Mr. Jonas. All right 

Mr. MonaGHan. But I thought that Mr. Collier’s question focused 
attention on a statement that was attributed to me by Greenberg, 
to the effect that New York is a country in itself, we do our investi- 
gation in words or effect, that the Federal Government is out. That 
is not true, unqualifiedly false. 

Mr. Jonas. It wouldn’t be true—— 

Mr. Monacaan. I thought that was what Mr. Collier was calling 
my attention to. 

Mr. Jonas. It wouldn’t be true, as a matter of law, would it, 
because regardless of what the policy might be of the police department 
in the city of New York, if the Federal Government was on solid 
ground with reference to a case over which they had jurisdiction, 
they could go ahead and investigate and prosecute and—— 

Mr. Monaauan. That is my position precisely; that is my position. 

Mr. Jonas. Regardless of what you did here, or what you said here? 

Mr. Monaauan. If I were discourteous or anything, they can come 
in because that is the law. 

Mr. Jonas. That is right, but then if that is what you had in mind, 
and there was no tacit or sort of a not very clear understanding, let’s 
put it that way, on this particular question of what your policy was 
to be as to future civil rights cases, why did you have to contact the 
Attorney General’s office and go to all the trouble of investigating in 
Washington and say, “I will hold this matter in abeyance until I 
have acted on this further?’”’ Why proceed with all of those details 
Because you want us to understand here in this hearing that so far as 
you understood this transaction, there couldn’t possibly be an agree- 
ment that could shut out the FBI. 

Mr. MonaGuan. There could not. 

Mr. Jonas. Well, then, why did you go to all these other details? 

Mr. Monaauan. Because they had asked me to direct the men to 
appear before the agents, and a direction by the police commissioner 
to the man, “You go down there and appear,” it is tantamount to 
saying, ‘“‘ You answer his questions.” The men didn’t want to do it. 
It came to me through the department that the men didn’t want to 
do that. They didn’t want to answer questions. When they had 
been questioned by the district attorney and questioned before the 
grand jury in the county, they didn’t want to have constant ques- 
tioning. "They said, “Let us go right to the grand jury.’ 

Mr. Jones. All right. Now, if your men didn’t want to do that, 
evidently you obtained that information from your men by personal 
contact, didn’t you? Did you want to provide a remedy for them, 
then, that they wouldn’t be subjected to that? 
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Mr. MonaGuan. No, I didn’t. I wanted to discuss it with the 
Attorney General, whether or not I could adopt this policy, letting 
them go right to the grand jury. 

Mr. Jonas. And that is in accord with what has been brought out 
here, that there was some basis for an agreement, and if the agreement 
was not complete, it required a trip by you to Washington to deter- 
mine just what should be read or considered by implic ation or ex- 
pressed words in that agreement? 

Mr. Monacuan. I will tell you, Mr. Congressman, that stand that 
[ took came subsequent to the July 11 meeting, about going before 
the grand jury. That came in the fall of the year. There was no 
| never heard of that question being brought up at the July 11 meeting. 
This came subsequent to that, when the chief came in and told me 
the men wanted to go directly to the grand jury, which incidentally 
is their legal right. 

Mr. Jonas. Well, you did tell Mr. Greenberg, as I understand it, 
in his interview, either the first or second, that you would send him 
a report? 

Mr. MonaGuan. That is right. 

Mr. Jonas. When was that report sent to him, under what date? 

Mr. MonaGuan. Under what date? 

Mr. Jonas. It was December 15, in the same yesr. I think that 
is right. I think the records show December 15. 

Mr. Monaauan. December 15; yes. 

Mr. Jonas. How much time elapsed between the first visit of Mr. 
Greenberg and the date you sent that report? 

Mr. Monaanan. Nearly a month, I guess. 

Mr. Jonas. In the interim, in the hiatus that occurred during that 
period, did you confer with anyone in Washington? 

Mr. Monaauan. No; I didn’t. 

Mr. Jonas. And then you did get out the report before you con- 
ferred with someone in Washington, didn’t you, arrange to deliver it 
to Mr. Greenberg? 

Mr. MonaGuan. Yes; on his second visit, it hadn’t been gotten 
out then, and he went—— 

Mr. Jonas. Here is what confuses me, and I am speaking only for 
myself. If you had sent a report, a prepared report, and you were 
sending it to Mr. Greenberg, in conformity of what you say, that he 
came there to ask for it 

Mr. Monaauan. Yes. 

Mr. Jonas. And that report was to at least in a substantial way 
answer some of the questions or give the information he was seeking, 
and then after you had the report available, prepared, turned it over 
to him, why did you pursue your contacts with the authorities in 
W ashington after you had just finished establishing a policy? 

Mr. Monaauan. Do you know why? 

Mr. Jonas. That is what I am asking. 

Mr. Monaauan. Because evidently they weren’t impressed by 
the report, 

Mr. Jonas. Who wasn’t? 

Mr. Monaenan. The Department of Justice. So, after receiving 

t, looking: it over, they probably said, ‘Well, we will investigate it 
pir co and they sent 
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Mr. Jonas. Mr. Commissioner, when you say, “They probabl; 
said,”’ that is all conjecture. You are a member ‘of the bar and so 
am I, and we respect each other to that extent. 

Mr. MonaGuan. You asked me the reason why. 

Mr. Jonas. Was there a reason in your mind or was the reason 
someone gave you from the Department of Justice? 

Mr. MonaGuan. No; that is the w ay I rationalized it. 

Mr. Jonas. You rationalized along that line and said that might 
be the reason, and you said, “I will go to Washington and determine 
whether I am right in my thinking’’? 

Mr. Monacuan. Thatisright. You see, this went out on the 15th. 
It was sent to Washington, to the Department of Justice. After they 
had had it a certain time, I figured, ‘Well, they weren't impressed by 
our report or the statement that Hogan had investigated.” 

Mr. Jonas. Why did you have it on your conscience that they 
weren’t impressed by your report? 

Mr. MonaGuan. Because they came in on January 6—— 

Mr. Jonas. Yes; but you had already sent the report in on De- 
cember 15. 

Mr. Monaauan. That is right. 

Mr. Jonas. And you said immediately after that you began to 
think they weren’t impressed by that report? 

Mr. Monacuan. No; not immediately. On January 6, when they 
came and said, “When will you make the men available?” then | 
knew they mustn’t have been impressed, because they were going 
ahead with their independent investigation. 

Mr. Jonas. Look, now, let’s see if we can’t get this thing analyzed 
Any investigations—you have been in many; | know you have— you 
had sent in your report setting up what you thought was giving the 
district attorney at least substantially the information that he was 
seeking. Then in January 1953, January 6, someone came to you, 
2 officers came to you and wanted to know whether you would 
make available the officers or witnesses who were concerned in this 
report, and in the meantime you began to think that that report was 
not quite up to standard; it didn’t contain what you thought the 
FBI wanted? 

Mr. Monaauan. No; I didn’t mean that at all. I meant that we 
submitted it for what it was worth. They weighed it. If they wanted 
to give weight to it, it might sway them one way. If they didn’t, 
they would say they wanted to conduct their own investigation 
And the reason that made me think they didn’t give weight to it was 
because they started conducting their investigation. 

Mr. Jonas. All right, now, we will agree to that extent. Now, the 
letter that you read, that said they wanted made available certain 
data, whatever it was 

Mr. Monaacuan. Certain matter. 

Mr. Jonas. Well, they wanted made available these people for 
investigation, or whatever you want to call it. I am not going to be 

captious about that, but you know what I have in mind. Now, 
then, when the two FBI officers came in in January, you didn’t say, 
“Well, gentlemen, this report evidently to your mind i is not complete 
So tell me what you want and I will make available to you whatever 
the loose ends are that are missing here.’’ But pursuant to that | 
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understood you to say, ‘‘We will hold this matter in abeyance until 
I go to W ashington.’ 

‘Mr. Monaauan. I had said nothing about the re pet They said, 
“When will you make the men available?” And I said, “Hold it in 
abeyance. 1 want to take it up with Brownell.” 

Mr. Jonas. All right. Now, then, why did you want to take 
up that question which you have illustrated to us was clear, with 
Mr. Brownell? What was there further to pursue in this situation? 
If you didn’t have a policy about how far the FBI could go in investi- 
gating a civil-rights case, why go to Washington again and take it 
up Ww ith Brownell? 

Mr. Monaauan. To see whether—lI could have said to the FBI, 
“Look, I am not going to make the men available. Subpena them 
before the Federal grand jury.” 

Mr. Jonas. I understand that. I understand what you could 
have said. The question is, in the light of what you have already 
testified, Mr. Commissioner, ‘why did you decide to go to W ashington 
to see Mr. Brownell who was not then the Attorney Ge ‘eral but ‘who 
later on became the Attorney General? Why did you make another 
trip? 

Mr. Monacuan. That was the only trip. I only made one, the 
one | made down to see him tn February. 

Mr. Jonas. Was that ater Foley and the other officer came to 
see you? 

Mr. MonaGuan. Yes, I saw him on the 16th for a few minutes, 
and said, “I would like to discuss something with your Department.”’ 
Sol went. Ionly made one trip down. 

Mr. Jonas. In the meantime there was a proceeding or further 
investigation of the Jackson case, with reference to civil-rights viola- 
tion, as I understand it—I may ‘be in error—and it was submitted 
to the grand jury here, wasn’t it? 

Mr. MonaGuHan. It was never submitted to the county grand 
jury. It was submitted this week to the Federal grand jury. 

Mr. Jonas. To a duly constituted grand jury? 

Mr. MonaGuHan. Yes. 

Mr. Jonas. And it was a Federal grand jury? 

Mr. MonaGuan. Yes, when the officers were exculpated. 

Mr. Jonas. You mean by that exonerated? 

Mr. MonaGuan. Exonerated, held without blame. 

Mr. Jonas. Was that before you saw Brownell? 

Mr. Monaauan. Brownell I saw a month ago. Rogers I saw 2 
weeks ago. 

Mr. Jonas. That is all. 

The CuarrmMan. Any further questions? 

That is all, Mr. Commissioner. 

Mr. MonaGuan. Are these considered in evidence? 

Mr. Coturer. We will put them in. 

Mr. Monaauan. Both letters. 

There is just one thing. This morning I started to allude to it, and 
I didn’t finish. 

The CaarrmMan. I did say to you that you would be permitted to 
make a statement as the close of your case, and you are now permitted 
to do so. 
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Mr. Monaonan. All right, it is going to be very short. 

I want to allude to it, because it shows how things—it shows how, 
when emotions run rampant, things get out of hand. This is a state- 
ment by Hon. Clayton Powell: 

“After 2 months of investigation, Mr. Lewis Nichols called me up 
and said: ‘For the first time in the history of the New York State, we 
feel we have got a civil-rights case and we are going to call the case 
before the Federal grand jury.’ 

“The case did come before the Federal grand jury for the first time. 
The Herald Tribune reports that the case before the grand jury now is 
the first one. That is not true. George Monaghan knew nothing 
about the investigation the FBI made and he boiled over at that time 
and swore it would never happen again. He and the top brass of the 
police department paraded before the Federal grand jury and the case 
of the killing of John Derrick was whitewashed.” 

That is a lie, and, Clay, you know it is a lie. 

The Cnatrman. We don’t want to get into that. 

Mr. Monacuan. I wasn’t police commissioner at that time. I 
was fire commissioner, and I had nothing to do with it. And you 
know so far as civil rights are concerned —— 

The Cuarrman. Now, Mr. Commissioner, don’t address yourself 
to any specific people in the audience. 

Mr. Monacuan. I just want the record clear. I had nothing to 
do with the Derrick case, and my actions there were praised to the 
skies by Walter White and by Thurman Marshall, who are friends of 
mine. 


TESTIMONY OF CONRAD ROTHENGAST, CHIEF INSPECTOR, NEW 
YORK CITY POLICE DEPARTMENT 


The Cuarrman. Mr. Rothengast. 

Mr. Rothengast, would you raise your right hand? 

Do you solemnly swear that the evidence you will give in this pro- 
ceeding will be the truth, the whole truth, and nothing but the truth 
so help you God? 

Mr. Koruenaast. I do. 

The CuarrMan. Are you represented by counsel in this proceeding, 
Mr. Rothengast? 

Mr. Rornencast. I was not, Congressman Keating, but if Mr. 
Herwitz, the assistant corporation counsel, who is part of the admin- 
istration, may be permitted to advise me at times, if it is necessary, 
I would like to have it. 

The Cuarrman. Did you hear the admonition to Mr. Monaghan 
regarding the method of conferring with your counsel? 

[r. Rornenaast. I beg pardon? 

The Cuarrman. If you wish to confer with your counsel at any 
time, you will be permitted to do so or he with you but we cannot 
permit interruptions of your testimony unless you ask for it. At 
any time you can confer with him if you feel that is necessary. 

ie RorsenGcast. Thank you. 

The CuarrMan. Proceed. 

Mr. Couuter. For the record, this is Mr. Conrad Rothengast, the 
chief inspector of the New York City Police Department. 
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Mr. Couuier. Mr. Rothengast, how long have you been with the 
New York City Police Department? 

Mr. RornenGcast. Thirty-two years. 

Mr. Couuier. And you started in what capacity? 

Mr. Rorwenaast. As a patrolman in 1921. 

Mr. Co.tiier. When were you made chief inspector? 

Mr. Roruencast. In November 1951. 

Mr. Couturier. November 1951? 

Mr. Rornenaasr. Yes. 

Mr. Co.uier. Prior to that time you had held what position? 

Mr. Roruencasr. Prior to that time was chief of detectives. 

Mr. Couiier. Now, you are familiar with the matter, subject 
matter, under consideration today. 1 would like to ask you whether 
prior to July 11, 1952, you attended any conferences or discussions 
wherein there occurred a discussion relating to the problem of morale 
as it affected police brutality and civil rights cases and a suggestion 
as to the method of handling such cases in the future? 

Mr. Roruencast. Congressman Keating, may I request that Mr. 
Collier rephrase that? The matter of morale was an overall prob- 
lem, not just as it related to civil-rights cases. It is an overall prob- 
lem. I don’t want to appear to be fencing. It would make my 
problem much easier if we dealt with one thing, if a question were 
asked in a more precise fashion, not spread out. It would be easier 
for me to follow. 1am not a lawyer, I am a policeman. 

Mr. Couurer. I understand that. In other words, you are saying 
that the morale problem was overall and it didn’t pertain to brutality 
or civil-rights cases? 

Mr. Roruencasr. Alone. 

Mr, Couuizr. Alone. 

Mr. Rorneneasr. Yes. 

Mr. Couurmr. I have been trying to point that out with several 
witnesses and you are the first one I have found that realizes the point. 
Now, in any discussion which you had with your commissioner or any 
other indiv iduals, was this question of morale discussed? 

Mr. Roruenaast. It was. 

Mr. Co.uierR. Was there in those discussions at any time a discus- 
sion as to certain suggestions that might be made to the Department 
of Justice as it related to the handling of these cases in the future? 

Mr. Roruenaast. Insofar as it related to our submitting a report 
of the police department, in the Ryan case. 

Mr. Couturier. Pinning it down to this particular matter? 

Mr. RorHenaast. Yes. 

Mr. Coxurer. Then you did, in these discussions, talk about sub- 
mitting a report to the Department of Justice in the Ryan case? 

Mr. Roruenaast. That is correct. 

Mr. Couturier. Did you also talk about making a suggestion as to 
the method of handling future cases of this type? 

Mr, Rornenaast. Only insofar as submitting a report. 

Mr. Couper. Only insofar as submitting a report? 

Mr. Rornencast. Yes; before the men were interrogated. 

Mr. Couuier. Before the men were interrogated by the FBI? 

Mr. Rornenaast. By the FBI; yes. 

Mr. Coiurer. Was Mr. Monaghan present at those discussions? 
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Mr. Roruenaast. Which discussions? 

Mr. Co.iurer. Where you were talking about the submission of a 
report prior to the FBI interrogation. 

Mr. Rornenagast. In our office or are you bringing in the discussion 
with Mr. McInerney? 

Mr. Couturier. No, I am talking about discussions now prior to the 
time that you went to this July 11 conference. 

Mr. Rornencast. At times he was. It was discussed many times. 

Mr. Couurer. It was discussed many times? 

Mr. Rotruencast. Many times. 

Mr. Co.irer. And he was present? 

Mr. Rornencast. At some of these he was present; yes. 

Mr. Cotuier. Now, when you went to the July 11 conference with 
Mr. McInerney were you given any instructions by anyone as to 
what should be done at that conference? 

Mr. Rornencast. We were not. 

Mr. Courier. But you were drawing upon what bad been deter- 
mined at these prior discussions? 

Mr. Roruencast. From my general knowledge of the entire 
subject. 

Mr. Coturer. Why were you picked to go to this particular con- 
ference? 

Mr. Rornencast. I think I have probably a more complete 
knowledge and touch of this entire matter than any of the others. 
I am the chief of the department. 

Mr. Cottrer. You are the top uniformed man? 

Mr. Roruenaast. I am in charge of the uniformed and detectives. 
I am the chief of the department. 

Mr. Coturer. And you are closer in touch with those people than 
anyone else, naturally? 

Mr. Rorueneast. Close touch and also based on my many years 
of experience, actual field work, knowing the operation of the minds 
of the men, I felt that I was in a very good position to handle this 
problem, knowing it as closely as I do. 

Mr. Co.uierR. When were you first told that there was going to be 
a conference? 

Mr. Rornenaast. My mind is not very clear on that, Mr. Collier. 
My mind is not very clear. 

Mr. Couturier. You don’t remember who told you? 

Mr. Rotneneast. No, I do not even remember what even brought 
me down to Mr. Lane’s office. Just exactly what brought it about or 
who asked me to go down or how the appointment was made is not 
clear in my mind, but I know that an arrangement had been made for 
a conference and as a result of such talks with whoever made the 
arrangement, I went down to Mr. Lane’s office with Commissioner 
Fristensky. 

Mr. Cottier. Will you tell the committee your recollection of the 
events and statements that occurred in that meeting on July 11? 

Mr. Rorneneast. I went down to this meeting, ‘to this conference 
at Mr. Lane’s office, with Commissioner Fristensky. I had accompany 
me at the time an Inspector Luson and a Lieutenant Devlin who had 
intimate knowledge of the Ryan case. 

Mr. Cotuier. They accompanied you? 
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Mr. RotnenGcast. They accompanied me to the office. However, 
when the conference began, only Mr. Lane, Mr. MeInerney, Com- 
missioner Fristensky and I took part in the actual talk in the office. 
| did most of the talking. I explained to Mr. McInerney and Mr. 
Lane my apprehension of the morale of the men. It was based on 
reactions I received from men as well as from heads of the line organi- 
zations. And besides there is another item which I want to bring out 
here. It had to do mostly with the unfavorable publicity resulting 
from the investigation of the police department in the so-called Gross 
case. 

No. 2, it was very apparent to me at the time that there was an 
extreme, sharp increase in the number of assaults on policemen per- 
forming police duty. It seemed to me that they were coming in 3 or 
4 a week, and in a great many of those cases the assaults on them 
required the men to report sick. 

It indicated to me a slackening of respect for law and order, and 
that reaction I felt was detrimental to the morale of the men. 

There was also apparent to me at the time a great upsurge in the 
number of retirements. It was many, many times what it had been 
before in similar periods, many, many times. 

While this tension, and there was definitely a tension, while that 
tension was going on, the matter of investigation by the FBI of the 
Ryan case came up, which I felt further aggravated what to my 
mind was a serious situation so far as morale was concerned. 

I explained these matters to Mr. Lane and Mr. McInerney and I 
brought with me a copy of a report in connection with the Ryan case 
to indicate to him just what I had in mind, that after a case was 
brought before a district attorney and a grand jury and the officers 
were exonerated and then later on, several months later, it was picked 
up again, that there definitely, to be realistic about it, it definitely 
had a detrimental effect on the morale of the men, taking it from a 
realistic standpoint. I am looking at it from the standpoint of a 
policeman, not as a lawyer, but as a policeman. I agreed that these 
investigations should be made but as I explained to Mr. McInerney, 
what bothered me was not so much the fact that the officers were 
being investigated again—on the local level the local authorities 
receiving these complaints act almost within a matter of days, but 
when it was picked up by them—my mind is not too clear when it 
was picked up by the Federal authorities later, although the interro- 
gation of the men took only 1 day, the entire case hung over the head 
of Detective Ryan and for months, it was an ax hanging over his 
head, and he didn’t know when it was going to drop on him. 

I felt at the time if there can be more rapid handling of those 
cases, much more rapid handling of it, not let months and months 
go by, it would be much better for us. The man wouldn’t be hang- 
ing, so to speak, on a hook worrying what his future status was 
going to be. 

I then asked Mr. McInerney for permission to leave with him a 
copy of the Ryan case, and before I left him I asked him if he would 
permit me in the future if he had any cases similar to that, to at least 
give the police department’s version of the entire matter to them, 
the same as I did in the Ryan case. 

Mr. Lane, I was impressed at the time by Mr. Lane’s silence. He 
said very little if anything. We were there I imagine 10 or 15 min- 
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utes. I did most of the talking with Mr. McInerney. I went into 
detail on the Ryan case. It was a case that in my opinion where 
the men involved had criminal records, the general appearance of the 
case, the fact it was passed by the grand jury, was one that was 
definitely one that affected the morale not only of Ryan, because in 
the police department it is similar to in the army, we have what 
might be commonly called a grapevine, and in no time that travels 
through the whole department, any news of that kind. 

I was fearful that with the existing tension that this added to it 
wouldn’t help my position a bit. 

I left this report with Mr. McInerney and there was nothing—he 
indicated in no way to me what his feelings were in the matter. After 
10 or 15 minutes the conference was ended and we left. There was 
nothing to indicate just how much he was going to evaluate this report 
if I may go back to it again. When I gave it to him I told him that 
I was only giving him this report for such evaluation of the case with 
any other investigations that they have; that was all. I asked for 
no consideration for anyone. It was simply that he would get my 
full report, sonething, incidentally, that had never been done before. 
No report had ever before been asked of the police department inmat- 
ters of this kind. It usually—and I am going back for many years- 
in my experience it usually resulted in FBI agents coming in and simply 
asking for permission to interrogate men, never asking us for what 
we had done in connection with it, what our investigation had 
amounted to. 

The idea was simply to give the facts as we found them for whatever 
consideration that they might want to give it in their own way, not 
in any way to influence them. 

Mr. Couuier. It had been an established practice to your knowledge 
then for a long period of time for the FBI to come in and ask per- 
mission to interview these police officers when they had occasion to? 

Mr. Rornencast. Whenever it arose they always came in and 
asked for permission. 

Mr. Couturier. That was not unusual then? 

Mr. Rotrueneast. That is right. 

Mr. Couturier. And they did that on January 6? 

Mr. Roruenaast. Yes. 

(Discussion off the record.) 

The CuarrMan. These hearings will be continued in room 346 of 
the Old House Office Building in Washington, D. C., on Monday 
morning, March 2, 1953, at 10 o’clock. 

Mr. Rothengast will conclude his testimony and we will then hear 
from James M. McInerney, former Assistant Attorney General, Mr. 
A. B. Caldwell, the Chief of the Civil Rights Section of the Criminal 
Division of the Justice Department, and Mr. Raymond P. Whearty, 
of the Justice Department. 

This hearing is now adjourned. 

(Whereupon at 3:45 p. m., the subcommittee recessed to reconvene 
at 10 o’clock, Monday morning, March 2, 1953, in Washington, D. C.) 
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MONDAY, MARCH 2, 1953 


House or REPRESENTATIVES, 
SpeciaL SuscomMiITTcE To INVESTIGATE THE 
DEPARTMENT OF JUSTICE OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 
The subcommittee met pursuant to call at 10:30 a. m., room 343, 
House Office Building, Hon. Kenneth B. Keating (chairman of the 
subcommittee) presiding. 
Present: Messrs. Keating, Jones, Hillings, and Rogers. 
Also present: Robert A. Collier, chief counsel. 
Mr. Keatine. The subcommittee will come to order. 
Inspector Rothengast, you were sworn in New York and that will 
suffice. 
Mr. RoruenGast. Yes, sir. 


FURTHER TESTIMONY OF CONRAD ROTHENGAST, CHIEF 
INSPECTOR, NEW YORK POLICE DEPARTMENT—Resumed 


Mr. Keatina. Are you represented by counsel here, today? 

Mr. Rornenaast. I have with me, today, Mr. Victor Herwitz, 
assistant corporation counsel of the city of New York. 

Mr. Keatina. And he is representing you in this proceeding? 

Mr. Rorueneaast. He will be with me in the proceeding. 

Mr. Kwatina. Is he acting as your attorney in this case? 

Mr. Roruenaast. Yes. 

Mr. Keatina. Mr. Collier, will you proceed? 

Mr. Couurer. Inspector, at the last hearing on Saturday, we had 
just finished with some questioning that related to the procedures and 
practices of FBI agents interrogating policemen. On that date, I 
raised the question as to whether there existed in the police department 
regulations, any regulations affecting the procedure by which police- 
men should conduct themselves when information was sought from 
them by persons other than tne police department. 

Do you have any such regulations? 

Mr. Roruenaast. We have. 

Mr. Cotuier. Would you explain to the subcommittee what those 
regulations are and cite them for us? 

Mr. Rorsaencast. Do you want me to read them? 

Mr. Couuier. If you will read the regulation 245 in its entirety, 
I think that will suffice and the subcommittee will better understand it. 

Mr. Rornenaast (reading): 


A member of the department shall treat as confidential the official business of 
the department. He shall not talk for publication nor be interviewed, nor make 


161 





162 INVESTIGATION OF THE DEPARTMENT OF JUSTICE 


public speeches on police business. Nor shall he impart information relating to 
the official business of the department to anyone except: 

(a) under due process of law; 

(b) as directed by or with the permission of the police commissioner; 

(c) to those to whom he is authorized by the rules and regulations and manua 
of procedure; 

(d) arepresentative of the press, upon establishing his identity, shall be advised 
of the current news if the ends of justice are not thereby defeated, but under no 
circumstances will the identity of a juvenile delinquent, a neglected child or victin 
of a sex crime be revealed; 

(ec) an emplovee of the Municipal Civil Service Commission, upon displaying 
his official shield, may be furnished with such information as, in the opinion of the 
commanding officer, may be necessary and proper to aid in the work of that 
commission; 

(/) information concerning applicants for positions in the Federal service may 
be given to properly identified representatives of the United States Civil Service 
Commission; 

(g) information about persons arrested may be given by members of the force 
to properly identified representatives of the parole commission of the city of 
New York provided the request emanates from one of the parole commissioners, 
the chief, the chief parole office, or the secretary to the commission; 

(h) information may be furnished to properly identified representatives of the 
State liquor authority concerning the following: 

1. Persons arrested or summonsed who are applicants for or holders of licenses 
issued by the State liquor authority. 

2. Persons arrested or summonsed in premises licensed by the State liquor 
authority or arrested or summonsed in the vicinity of licensed premises, the 
cause of such arrest originated in the licensed premises. 


Mr. Keatina. Do we need all that, Mr. Collier? 

Mr. Courier. I do not think so. 

Mr. RorHenGast (reading): 

3. Premises licensed for or information which an application for a license 
has been made under the provisions of the Alcoholic Beverage Control Board. 

Mr. Co.tuter. That is rule 245 of the Police Department Regula- 
tions, is that correct? 

Mr. Roruenaast. That is correct. 

Mr. Coturer. And that is issued to every member of the New 
York police force? 

Mr. Rornenaast. That is correct. 

Mr. Couturier. And he is reauired to abide bv those regulations as 
they are written? 

Mr. Rorgenaast. He is. 

Mr. Courter. He is probably given a course of study in those so 
that you are sure that he knows those regulations, is that correct? 

Mr. Rotruencastr. When they come into the department, they are 
given a course of training that includes the rules and regulations. 

Mr. Courter. What is the penalty for violating those regulations? 

Mr. Rornenaast. That would all depend upon the severity of the 
offense. 

Mr. Cottrer. Now, we have heard testimony from the commissioner 
that the FBI agents could go directly to a policeman at his home or 
at the beach, as it was described, or anywhere else that he could be 
found, and interivew him concerning that policeman’s participation 
in an alleged Federal crime. 

Under those rules and regulations as written,-do you think that is a 
fair statement? 

Mr. Roruenaast. I believe it is a fair statement. 

Mr. Co.turer. Would he incur any penalty by virtue of those regu- 
lations if he furnished information concerning not only his participa- 
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tion but participation of possibly other members of the police force, 
we will say, in an alleged police brutality case? 

Mr. Roruenaasr. He would not. 

Mr. Keatina. Under which exception would that fall? 

Mr. Rornenaast. As a practical matter, in our regulations, under 
conduct of police business, there are many cases where policemen 
give information, for example, to district attorneys, to the United 
States attorneys, in the preparation of cases. 

In fact, FBI agents visit our squads in connection with investiga- 
tions they are making in connection with regular police work. Rules, 
like anything else, must be applied with common sense. 

Mr. Keatina. In order to clarify it for the record at this point, 
then in your answer to Mr. Collier that it would be all right for a 
policeman to talk to an FBI agent under such circumstances, it is not 
under this rule, but under the general practice of your Department, 
is that not right? 

Mr. Rornenaasr. It is done every day. 

Mr. Couurer. But occasions you are speaking of are occasions 
when they are securing information from police department records, 
is that not true? 

Mr. Rotnenaast. No, this has to do with the speaking or talking. 

Mr. Courier. It says, “Nor be interviewed except by due process 
of law or where directed.”’ 

What exception is that? 

Mr. Roruenaast. I am trying to point out that district attorneys 
every day bring men in to discuss cases for preparation of trial. 
Federal district attorneys bring them in in preparation of cases. It 
would be impossible—the rules, Mr. Chairman, are promulgated to 
restrict members of the police department from just throwing out 
information to any Tom, Dick, and Harry. It can be easily under- 
stood that the information—there is an enormous amount of informa- 
tion that comes into the hands of policemen that is extremely valuable. 

We will say, for example, in civil cases, where if a member of the 
Department were not restricted that information might scriously 
affect one side or the other in a civil case or even in a criminal case, 

This is directed at members of the department not to be free with 
police information, not to restrict lawful authorities from getting what 
they want or what is necessary. 

Mr. Couturier. You have previously stated that it has been an 
established custom and practice within your knowledge for the FBI 
in interviewing policemen—and I am now pinning this down to the 
specific matter of a policeman involved in a police brutality case, which 
is more serious than the normal checking of records and so forth—that 
in those instances it has been the custom and practice for the FBI to 
go to the top and ask for permission to interview those men. 

That is correct, is it not? 

Mr. Rorneneast. I consider that as more or less a courtesy call 
that they made. It was more in the line of courtesy. 

Mr. Couurer. In your knowledge, have FBI men come to you with 
such requests? 

Mr. Rorsenaasr. In connection with what? 

Mr. Couuier. In connection with as serious a matter as a policeman 
who is himself involved in a possible Federal crime. 

Mr. Roruenaast. They have never come to me direct. 
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Mr. Cotuier. Usually they will go to the top, as far as you know? 

Mr. Rornencast. That is correct. 

Mr. Coiuier. What, in your judgment, would be the result if that 
permission were not granted or they were told to defer interviewing 
those men and they went ahead and talked to the men? 

Let us say they found them at public beaches or at their homes. 

Mr. Roruenaast. It would be pretty difficult for me to hazard 
& guess. 

Mr. Couurer. Do you feel that the policeman would give the 
information? 

Mr. Rotueneast. It would be entirely up to himself. 

Mr. Cou.rer. It would be entirely up to him? 

Mr. Rornenaast. Yes, in any case it would be up to himself. 

Mr. Couturer. It would be a violation of that courtesy, then, would 
it not, to go ahead and do that in spite of any protestation? 

Mr. Roruenaast. I would not say so. 

Mr. Couurer. You would not say so? 

Mr. Roruenaast. No. 

Mr. Couurer. Inspector, you participated in this July 11 confer- 
ence with Mr. McInerney and Mr. Lane, is that correct? 

Mr. Roruenaast. I did. 

Mr. Co.trer. Can you briefly describe for the subcommittee the 
circumstances leading up to that July 11 meeting? How did you 
first learn of the meeting? Were you given any instructions and that 
sort of thing? 

Mr. Rorneneast. I donot recall. This meeting had been arranged 
as a result of previous conversations between the police commissioner 
and myself on the matter of morale. I had brought the matter up. 
How the arrangement for July 11 was made, I do not remember, but 
in any case on July 11, Commissioner Fristensky and I went to see 
Mr. McInerney. 

Mr. Courier. Were you given any instructions as to how you were 
to proceed at that July 11 conference? 

Mr. Rornuenaast. I was not. 

Mr. Couurer. To your knowledge, was Mr. Fristensky? 

Mr. Rornencast. Not to my knowledge. 

Mr. Co.irer. You went to the July 11 conference and we have 
already had testimony concerning the details of what happened there 
as it relates to the Ryan case. 

Rather than go through all this again, it is true, is it not, that you 
did talk to Mr. McInerney about the Ryan case? 

Mr. Rornenaast. I did. 

Mr. Coxtuier. And you gave Mr. McInerney certain documents 
relating to the Ryan case? 

Mr. Rornenaast. I did. 

Mr. Couturier. How long did that discussion take place? 

Mr. Roruenaast. I think it was about 15 or 20 minutes or some- 
where in there. 

Mr. Coturrr. That you were talking about the Ryan case? 

Mr. Rornenaast. The entire conference. j 

Mr. Couturier. The entire conference lasted only 15 or 20 minutes? 

Mr. Rornenaast. That is right. 

Mr. Cotirer. How much of that time was spent on the Ryan case? 
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Mr. Roruencast. Well, a great deal of it was. I could not say just 
exactly how much was on the Ryan case. It was an overall discussion 
on the whole thing. 

Mr. Couturier. But in the first instance you were specifically talking 
about the Ryan case, is that not true? 

Mr. Roruenaastr. No, | was—my real reason for going was the 
effect of the Ryan case and similar cases on morale of the men. 

Mr. Couturier. And it was not to talk about the Ryan case then? 

Mr. Roruenaastr. No, I will not say it was not to talk about the 
Ryan case. I wanted to point out to him the elements that made up 
the Ryan case. 

Mr. Couuier. Yes. 

Mr. Rornenaast. It was part of the entire discussion. 

Mr. Couturier. The Ryan case entered into this overall problem, in 
other words? 

Mr. Rorueneast. Very much. 

Mr. Couuier. And the purpose of the visit was to talk about the 
overall problem, as well as the Ryan case in specific, so you had specific 
matter and the general problem? 

Mr. Rotnenaast. That is correct. 

Mr. Co.uier. What, to your recollection, did you say with regard 
to the general problem? 

Mr. Roruenaast. Generally, I explained the entire problem that | 
was having with the morale of the Department because of several 
conditions, the tension that was existing because of the investigation 
in Brooklyn. 

Mr. Couturier. That was the Gross case? 

Mr. Rornencast. The Gross case. The large number of assaults 
on policemen, which I felt was the result of a growing disrespect for 
policemen, possibly because of the Gross case, an abnormally large 
increase in the number of retirements. 

I recall at the time there were almost five times as many as we were 
getting normally. It was a terrific number. 

As | explained, we had, because of those conditions, tension. I got 
it from the heads of the organizations who came to me and I got it 
from the commanders in the field. There was a tension. Then we 
think Ryan’s case came up and just aggravated the condition further. 
I explained in a general way what my problem was. I discussed with 
Mr. McInerney the Ryan case. In a general way I gave him my 
ideas on the criminal records of the individuals concerned and that 
the matter had been investigated by the district attorney of New York 
County and the grand jury and that the picking up of the case several 
months afterward by the FBI and then carrying it along for months 
afterward was, so to speak, “the ax hanging over the head of the 
accused man,” had a general effect. 

In other words, while it was only 1 case, it kept the men who were 
enjoined in this kind of work under suspense for many months, 
although it was only 1 case. 

Mr. Couuier. How far back had there been a previous case of this 
kind? 

Mr. Rornenaasr. To my recollection of this kind, I think the one 
before that—we had a case in Brooklyn. We might call it the 
Applebaum case. 
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Mr. Couurer. When did that occur? 

Mr. Rornenecast. A year or two ago. And before that we had 
the Derrick case. 

Mr. Cotiier. But for a period of 3 or 4 years before there had only 
been 2 or 3 cases, is that not true? 

Mr. Rornencast. No, I think Mr. Nichols told me there were eight 
when we had the conference in Mr. Rogers’ office. As I explained, it is 
not the number of cases, but one case seemed to carry on into the other 
so the effect, in my mind, was not healthy on it then. 

In other words, we had a live case all of the time and no sooner would 
one be disposed of we—it would carry on. 

Mr. Couuier. It was a continuing problem? 

Mr. Rornencast. Yes. In other words, two cases would carry 
on almost fora year. There was always a live one before us. That is 
what made it so difficult. 

Mr. Courier. Did you make any suggestion to Mr. McInerney or 
Mr. Lane as to the possible way to handle this matter in the future? 

Mr. Roruenaast. The only thing I asked of Mr. McInerney after 
I had talked about the Ryan case, was in effect for permission that 
in the future if we had any cases of a similar character where the dis- 
trict attorney of the county and the grand jury handled it, if in the 
future I could submit a copy of a report to the office before the men 
were interviewed. That was all. 

Mr. Co.urer. Carrying that further, after the submission of the 
report by your department to the Department of Justice, either 
through the United States attorney or otherwise, what would be the 
circumstances then? 

Would they be available for interview? 

Mr. Rotuenaast. That report was, as I explained to Mr. Mc- 
Inerney, for any consideration they wanted to give it, for any—in 
other words, that is my story; here it is, and take it or leave it. That 
was only before the men were interviewed. 

Mr. Cottier. Their interview would then be held until you had 
submitted a report? In other words, they would not be interviewed 
until you had submitted a report upon which the Department could 
then base its judgment? 

Mr. Rornencast. Mr. Collier, that would make it—putting it 
that way kind of involves it. If I may explain it, Mr. Chairman, in 
actual practice every case of any consequence, every case that comes 
up that we have handled during the years—the Derrick case, the 
Applebaum case, all of these cases as soon as they occurred caused 
immediate public tension. 

As a result of that, such cases are immediately po up by the 
district attorney of the county. They are handled and disposed of 
long before the Federal people come in on it. That is the actual 
manner in which these things occur. 

To my knowledge, I do not know of any cases where they originated 
with the Federal people where they came in. They always were dis- 

osed of, the ones that I have knowledge of, almost immediately 
»yecause of the public clamor and the resultant publicity from them. 
It never entered my mind in any conversation with anyone, because 
the proposition was never confronted in any case I ever handled where 
I would say, “I know nothing about the case. Let me investigate 
it first.” 
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That never occurred to me because it never happened. I never 
could envisage anything like that happening because of the cases that 
we handled always being ones that had been long disposed of by us. 

Pardon me if 1 sound long-winded, but I wanted to explain and 
maybe save time for the subcommittee to give you an idea how these 
things occur from actual practice. 

So when I spoke to Mr. McInerney on this condition, I knew that 
we would get the cases first. That was from past experience. I 
almost took that for granted. I had never had it any other way. 

Mr. Couuier. Then you would investigate that case which is your 
normal procedure? 

Mr. Rornenaast. In the normal procedure, as soon as that comes 
in we investigate it and the district attorney investigates it and the 
rand jury, as a rule, investigates it and then it is disposed of fast. 

Mr. Courier. You were suggesting, then, that in the next case 
arising that you be allowed to make that investigation and submit 
a report to the department prior to the time that the police officers 
were interviewed, is that correct? 

Mr. RorHENGAST. No, I did not put it that way. I do not want 
to appear to be fencing, but I do not think the question is 

Mr. Couturier. You state it in your own words. 

Mr. Rotruencast. As I say, after 1 was through with the conversa- 
tion with Mr. McInerney, that ended that part of it. 

Mr. Couturier. I am speaking of what the suggestion was. 

Mr. Rornencast. In my own heart, [ was hoping that we would 
not get another case. 

Mr. Couuier. | am sure of that, but what was the suggestion? 

Mr. Roruenaast. The suggestion was simply that in the future 
before the interrogation of the men we be permitted to give Mr. 
McInerney our report in the case. 

Mr. Coturer. That is in substance what I said, I think. 

Mr. Rorneneast. Before the men were interrogated. 

Mr. Couuier. Before the police officers were interviewed that you 
be allowed to submit a report to the department, is that right? 

Mr. Roruenaast. I want to make it again clear that what was in 
my mind at the time was that conditions would be the same on 
every case coming along, that it would be one of the same type as the 
Ryan case that we had probably already disposed of, one that had 
already been investigated. 

That is the point 1 want to make mf 

Now that you bring it up that way, I could not envisage anything 
happening any other way than in the Ryan case. All of our cases 
run along the same pattern. The making up of the report would be 
just going over our records, the investigation having been completed. 

Mr. Couuier. Your investigation? 

Mr. Rornuenaast. Yes. 

Mr. Coxurer. You made that suggestion and what response did 
you get either from Mr. McInerney or Mr. Lane? 

Mr. Roruenaast. I received none. Mr. Lane said nothing at all 
during the entire conversation. 

Mr. Co.urer. He heard the conversation? 

Mr. Rornenaast. Oh, yes, he heard it. As far as Mr. McInerney 
was concerned, if I may give my impression, he gave me the impression 
at the time that it would be one of these things that he would want to 
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think over before giving me an opinion. He did not say that in so 
many words, but he did not indicate to me by anything he said or 
anything that he did what his thoughts or ideas were as to what he 
was going to do. 

Mr. Couurer. You did not get up and shake hands on it or anything 
like that, it was not that definite? 

Mr. Rorneneast. It was not at all definite. There was nothin; 
to indicate what his intentions were or what they might be in th: 
future. 

Mr. Couuier. Did you make this suggestion yourself or did Deputy 
Commissioner Fristensky? 

Mr. Roruenaast. I think I did most of the talking because, as | 
said Saturday, I think I probably was in closer touch with the entire 
problem than either the police commissioner or Fristensky, having 
worked with the men, close to the men and in the field with the men 
for a great many years, up to within a few years ago when I was put 
in & position, much to my disgust, where I spent too much time in the 
office. 

Mr. Couurer. You left Mr. Lane’s office. By what communication 
did you, or to your knowledge, did Mr. Fristensky inform the com- 
missioner as to what had taken place on July 11? 

Mr. Rorneneast. At the time, the commissioner was on vacation. 

Mr. Couuier. I understand that and returned some several days 
later. 

Mr. Roruenaast. I do not recall what period it was, but some- 
time later. When he returned, at one of our conferences, one of our 
morning conferences with the commissioner, both Commissione 
Fristensky and I had told of our visit to Mr. Lane’s office where we 
spoke with Mr. McInerney. 

Mr. Couurer. Did you inform, or did Mr. Fristensky in your 
presence, inform the commissioner of the suggestion which you had 
made and which you just related? 

Mr. Rornencast. We informed him of the substance of just what 
I explained here. 

Mr. Couturier. You did inform him of this suggestion? 

Mr. Rorneneast. That is right. 

Mr. Cour. You are clear on that? 

Mr. Roruencast. Yes, we informed him of the conversation we 
had plus my request to leave this report. 

Mr. Cour. In point of time, can you by any other event place 
the time that you conferred with him? 

Mr. Roruenaast. I do not understand the question. 

Mr. Couuier. In other words, can you tell us some date or close 
to a date, that you communicated this information to Commissioner 
Monaghan? 

Mr. Rornenaast. I cannot, no; but it was shortly after his return 
from vacation. 

Mr. Couurer. And it was in one of your regular daily conferences 
that you hold with the commissioner? 

Mr. Rorueneast. Yes. 

Mr. Couturier. Did Commissioner Monaghan at that time indicate 
to you that he would act upon that suggestion? Did he say anything 
about that suggestion you made, or indicate that he would take any 
future action with regard to it? 
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Mr. Roruencasr. I do not understand you. 

Mr. Couuier. In other words, you told him about this suggestion. 
What did he say? 

Mr. Rornenaast. It stopped there. We had accomplished our 
mission on the Ryan case, explaining the Ryan case, and so far as I 
recall there was not anything left. There was nothing left and I then 
hoped that there would not be another case. 

Mr. Courier. I am sure that everybody hoped that. 

When the next case arose, you had made this suggestion for future 
action? 

Mr. RoruenGast. On giving, as I explained before, a copy of the 
report. 

Mr. Courier. Following that, nothing did happen. No other case 
came up for some time. Is that correct? 

Mr. Roruencast. That is right. 

Mr. Courier. And then one did happen. 

Were you present on November 12, 1952, at the time that Assistant 
United States Attorney Greenberg conferred with Mr. Monaghan? 

Mr. Roruenaast. I was. 

Mr. Couurer. Can you relate to the subcommittee your reaction 
of the events that occurred in the office that day? 

Mr. Roruenaast. As I recall it, Mr. Greenberg came in and told 
the commissioner that he came to advise him that he had been directed 
to proceed in the Jackson case. 

The commissioner and Mr. Greenberg had a short conversation 
about the Jackson case. The commissioner then informed Mr. 
Greenberg that some months before there was a previous case similar to 
that in which Fristensky and I went down to see Mr. McInerney 
in Mr. Lane’s office about. In that case, in the Ryan case, we had 
left a police department report with Mr. McInerney. He asked Mr. 
Greenberg if in this case we could not leave a copy of our report with 
him before the men were investigated in view of the fact that this case 
had been investigated by the district attorney. 

The commissioner then asked me—he asked Mr. Greenberg to send 
it to him and the police commissioner asked me to have a report 
prepared and sent to the Attorney General’s Office, the United States 
attorney in New York. 

That is the substance of what happened at that conversation. 

Mr. Couuier. You have no recollection independently of anything 
else that you heard at that time that bears upon this? 

Mr. Roruenaast. No, I have none at all. 

Mr. Cottier. During that conversation, did you hear Commissioner 
Monaghan refer to the results of the July 11 meeting as an arrange- 
ment? 

Mr. Rornenaasrt. I did not. 

Mr. Couurer. As an agreement? 

Mr. Rornenaast. I did not. 

Mr. Couturier. As an understanding? 

Mr. Roruenaast. I did not. 

Mr. Coxumr. Did you hear Mr. Greenberg ask for permission 
for the United States attorney’s office or the FBI to interview the 
police officers involved? 

Mr. Rornenaast. I did not. 
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Mr. Coutrer. Did you understand from the way he talked about 
his authorization to proceed fully with this investigation, that that 
encompassed the interview of the police officers? 

Mr. Rornencast. I did not. My idea at the time was that it 
was more or less of a courtesy call to inform the commissioner that 
he was going to proceed. 

Mr. Courier. Was going to proceed with the investigation? 

Mr. Roruenaast. Not with the investigation. 

Mr. Cotirer. With the case? 

Mr. Rorneneast. That is, to proceed with the case to the grand 
ury. 

Mr. Cottrer. Do you remember whether the police officers were 
discussed in that conversation at all? 

Mr. Rornenaast. The police officers were not discussed in that 
conversation, except that the morale part of it, again, I brought up 
It has gotten to be sort of a phobia with me ev ery time something 
like that comes up that I bring it up. 

Mr. Couturier. On December 4, 1952, Mr. Greenberg again conferred 
with Commissioner Monaghan. Were you present at that time? 

Mr. RorHenaast. I was. 

Mr. Couturier. Will you relate to the subcommittee your recollection 
of the events that occurred in that conversation? 

Mr. Rotruenaast. Mr. Greenberg informed the commissioner that 
he had not received the report. The commissioner asked me to 
facilitate it and I took Mr. Greenberg down to my office. The 
conversation only lasted a minute or two and I took Mr. Greenberg 
down to my office and we exchanged a few pleasantries and I got from 
Mr. Greenberg—I think it was the number of the case and his address 
and so on. 

He asked me to put it up in a certain form so that when the letter 
was received it could be dispatched to Washington to the Attorney 
General’s Office, with certain captions and a certain form. 

He remained there a few minutes and left. Within a day or two 
later, the report was completed and it was mailed down to Mr. 
Greenberg or delivered to Mr. Greenberg as he had requested. 

Mr. Co.turer. During that conversation on December 4, 1952, did 
Mr. Greenberg, to your knowledge, request permission to interview 
the police officers mentioned in the report? 

Mr. Rotrueneast. He did not. 

Mr. Couturier. You prepared this report, or you had it prepared, I 
assume? 

Mr. Roruencast. The report was prepared under my supervision. 

Mr. Couturier. You did not actually put the report together? 

Mr. Roruenaast. I did not actually put it together, no. 

Mr. Couturier. You assumed the responsibility for that report? 

Mr. Roruenaast. I signed it. 

Mr. Cottier. I know that, but is that your responsibility? 

Mr. Roruencast. When you sign your name to a report, you 
assume responsibility for it. 

Mr. Couuier. Was that report, in your judgment, a full and com- 
plete report of the circumstances as known to the police department? 

Mr. Roruenecast. In my opinion it was what I thought would be 
sufficient information, not being a lawyer. It was what I thought 
was good. 
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Mr. Coutuier. That report was submitted to the United States 
attorney’s office over the date of December 15, 1952. 

On January 6, 1953, two FBI agents conferred with Mr. Monaghan 
in his office. 

Were you present at that time? 

Mr. Roruenaast. I was. 

Mr. Couturier. Will you relate to the subcommittee the circum- 
stances that occurred at that time? 

Mr. Roruencast. These two FBI agents came into the office and, 
as I recall it, I think they gave a letter. 

Mr. Couturier. We have that in evidence. 

Mr. Rornencast. I assumed it was a letter of introduction. They 
asked the police commissioner to make available to them for inter- 
view the members of the department concerned in the Jackson case. 

Mr. Couuier. Let me distinguish two things here. 

The letter we have had introduced into evidence. Did they orally 
request permission to interview the men? 

Mr. Rornenaast. Yes, it was done orally. 

Mr. Cou.ier. How did they phrase it, as you best recollect it? 

Mr. Rorneneast. A lot of time has gone by since and with a busy 
job such as I have, I do not remember the exact words, but it was 
along the lines of ‘‘Commissioner, we are here and may we interview 
these men? We have been directed by the United States attorney’s 
office to come along and see.” It was along that line. 

Mr. Cou.ier. It was a direct request for permission? 

Mr. Roruenaast. A request for permission to interview the men. 

Mr. Coturer. What was Commissioner Monaghan’s answer to that? 

Mr. Rotruenaast. The commissioner told them that he had in mind 
a conference that he was going to arrange with the new incoming 
officials of the administration in the Department of Justice to discuss 
this overall problem with them. 

In effect he asked these two men if they could not hold off interro- 
gating of the policemen until he had had this conference which he had 
planned as soon as the new group came in, which would be in the course 
of a few weeks. 

Mr. Courier. Did he give a direct ‘‘no’’ to the question, or did he 
refuse permission? 

Mr. Roruenaast. As I recall it, it never reached that stage. It 
was more or less of a friendly arrangement where a man comes in and 
asks something and he just simply says, ‘“‘Now fellows, I have got this 
thing arranged—I am going to arrange this meeting in the future, and 
will you just hold off interrogating the policemen until I have a chance 
to discuss it—the overall problem—with the new administration 
coming in.” 

In fact, I think I even recall vividly that it was on more or less of a 
friendly basis. It was not a question of “I want to,” and “No, you 
won’t.”’ 

It did not reach that stage to the best of my recollection. In fact, 
I know it did not. It was in a friendly fashion and he said, “fellows, 
will you just hold off.” 

Mr. Co.uier. Which you have already said is the normal proce- 
dure of courtesy. 

Mr. Roruenaast. It has been the past practice. 
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Mr. Courier. Do you recall Commissioner Monaghan at that con- 
versation making any statement—I believe you were present Saturday 
when Commissioner Monaghan testified—or referring to the state- 
ment which encompasses the words ‘‘Mason-Dixon line’’? 

Do you recall his making any statement with regard to that? 

Mr. Roruenaasr. After he asked them to hold off interrogating 
the men or whatever words he used, a discussion was had between the 
commissioner and the two FBI men, a sort of legal discussion like 
couple of lawyers might have on the origin of the law. 

I did not pay too much attention to it. It was the origin of th: 
law and I know the proposition of the Mason-Dixon Line came in. 
Just how it was mentioned, I do not know, but it was kind of a tech- 
nical discussion on the matter. 

Mr. Couturier. You did hear him make some statement? 

Mr. Roruenaast. Something about Mason-Dixon Line. I do not 
remember exactly what it was. 

Mr. Co.uier. But you were not at that time paying too much 
attention to the conversation? 

Mr. Roruencast. I mean not to a point where I was going to 
consider it of such importance that I might be called on in the future 
to be asked to say what it was. 

Mr. Couturier. Did anything else occur in that conference that you 
feel the subcommittee should know about? 

Mr. Rornenecast. At this moment, I think that took in about 
everything. We exchanged greetings and pleasantries and talked 
about general things and they left. 

There was nothing that I can recall. 

Mr. Couturier. Three days later, January 9, 1953, Mr. Leland Board- 
man, special agent in charge of the New York division of the FBI, 
conferred with Mr. Sioa Were you present at that meeting? 

Mr. Roruenaast. I was. 

Mr. Couurer. Will you relate to the subcommittee your recollection 
of the conversation on that occasion? 

Mr. Rornencast. Yes. Mr. Boardman came in and the question 
came up about the other two men in his office who had been there a 
few days before. 

Mr. Couirer. The two agents who had been there on January 6? 

Mr. Rorneneast. The two agents of the FBI who had been there 
January 6. 

Mr. Boardman wanted to ask the police commissioner if he would 
not make the men available, that is, the policemen, available for inter- 
rogation. 

Mr. Couiuier. He wanted to personally ask him? 

Mr. Rornenaast. He came there personally to ask him. 

Mr. Cotuier. To make the police officers available for interview? 

Mr. Rornenaast. For interview. 

The police commissioner in this conversation too—it was a very 
friendly one. He said, in effect: “Lee, I am arranging an interview 
with the incoming administration. Can’t we hold off the interrogation 
of the men for a couple of weeks until we discuss all phases of tha! 
whole thing?” 

I think I got myself into the conversation and explained to Mr 
Boardman, as I explained here before—I do not want to bore the com- 
mittee or the conference here with the old morale problem again, tha‘ 
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the men felt it was an inquisition and a persecution to go through this 
thing again and have the old ax hanging over their heads and it was 
that matter and the general handling of the things that we wanted to 
speak to the new administration about. 

The commissioner then said, ‘‘Lee, please, we want to hold off on 
this. Will you hold off on this interrogation of the men until the new 
administration comes in so we can discuss it?” 

The conversation went along that way. 

Mr. Coxtrer. Is that all that you remember? 

Mr. Rotruencast. My mind is not too clear on it and at this 
minute, unless you can refresh it with something—I am not sure 
whether in this conversation again the origin of the law was brought 
up. 

Mr. Courier. You are speaking of this Mason-Dixon thing? 

Mr. Rorneneast. I do not know whether it came up or not. If 
you can refresh my recollection on it 

Mr. Courier. I will ask you a question on which you can draw from 
your recollection. 

Did you hear in that conversation anything wherein Commissioner 
Monaghan commented upon the statement which incorporated the 
words ‘Mason-Dixon line” in any way to Mr. Boardman? 

Do you recall that he said anything about that previous statement 
that he had made to the two agents? 

Mr. Roruenaast. I am not sure whether or not that conversation 
came up. My memory on that is not too clear. I do not recall that. 
I do not even recall whether it was discussed again. 

Mr. Cottier. You are sure it was discussed again? 

Mr. Rorueneast. I say I am not sure. My mind is not too clear 
on what was discussed again. 

Mr. Couturier. Do you recall Mr. Monaghan making any statement 
to the effect that his previous statement relating to the Mason-Dixon 
line had been hasty or ill-advised? 

Mr. Rornenaast. I do not recall that. 

Mr. Couturier. Your mind just is not clear on that? 

Mr. Rotruenaast. I do not recall it. 

Mr. Couturier. In this conversation on January 9, when you were 
explaining the problem of morale, you also referred in your conversa- 
tion to this July 11 meeting with McInerney, did you not? 

Mr. Rornenaast. | possibly could have. I do not know. 

Mr. Co.urer. During your conversation with these gentlemen, did 
did you use the word “‘agreement’’? 

Mr Roruenaast. I did not. 

Mr. Cottier. Did you use the word “arrangement 

Mr. Rorueneast. I did not. 

Mr. Co.iurer. Did you use the word “understanding”’? 

Mr. Rornenaast. I did not, because none of those things existed. 
[ can be sure on that because they did not exist and if they did not 
exist, I could not or would not use it. 

Mr. Cottier. Your original suggestion on meeting with Mr. Mc- 
Inerney was that the police department be allowed to submit its report 
to the department in a future case prior to the time that the police 
officers were interviewed? 

Mr. Rotnenaast. It was not a suggestion. I asked permission. 


9 
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Mr. Cou.ier. Here we have arrived at the date of January 9, and 
your report had already gone in on December 15 to the department. 

Mr. Roruencast. Which department? 

Mr. Couttrer. The Department of Justice. 

Mr. Roruenaast. Yes. 

Mr. Couturier. Your report on the Jackson case was delivered under 
the date of December 15, 1952. This conversation you are now 
talking about occurred on January 9, 1953? 

Mr. Roruenaast. That is correct. 

Mr. Couuiier. Do you have any knowledge as to the reason that the 
commissioner was continuing to defer the interview? 

Mr. Rornenaast. Simply to have this discussion with the incoming 
administration on a problem which, to us, is a very, very serious one. 
That is efficiency of the members of the department. 

Mr. Courier. Did you or did you not inform Mr. Boardman of this 
arene suggestion or whatever you want to call it, that you made on 

uly 11? 

Mr. Roruenaast. I do not recall whether I did or not. I do not 
recall that. I do not know whether that came up at all. 

Mr. Couturier. You said you talked about the problem. 

Mr. Rorneneast. About the whole setup of morale and everything 
connected with it, yes. 

Mr. Couturier. I would like to ask you again before we leave this 
date, whether in your discussion of this July 11 conference or in the 
discussion of the problem of morale, in the presence of Mr. Boardman 
and Mr. Monaghan, you characterized that as an agreement? 

Mr. Rornenaast. I did not. 

Mr. Couturier. Did you at that time and in the same conversation 
say that what went on in the July 11 conference was a matter of 
record in Mr. Lane’s office? 

Mr. Rorueneast. I do not remember saying anything like that. 

Mr. Couturier. Could you be a little more d efinite? 

Mr. Rornencast. Would you read the question, please? 

(The question was read back by the reporter.) 

Mr. Rornenecast. No, I did not. I do not know what records 
Mr. McInerney had in his office. 

Mr. Coxuier. All I am asking is whether you made that statement. 

Mr. Rornengast. Yes, that is correct. 

Mr. Couuier. And the answer is “No?” 

Mr. Roruencast. The answer is “No,” I do not know. I did not, 
not that I do not know, but “No,” I did not. 

Mr. Courier. Between January 9 and January 26, 1953, did you 
have any conversations or participate in any conferences with regard 
to this matter? 

Mr. Rornenaasr. I spoke with the police commissioner a number 
of times and I imagine with Commissioner Fristensky. 

Mr. Cottier. And that was on the matter of interviewing the 
police officers? 

Mr. Rornenaast. No, a matter came up around that time where 
the commissioner had been invited to some sort of get-together in 
Mr. Grover Whelan’s apartment. I do not know whether you would 
call it a reception, but it was for Mr. and Mrs. Brownell, to which he 
had been invited. 
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He said he was going there and probably he would make some kind 
of arrangement for the date of the conference in Washington if it was 
possible to do it and when it was possible to do it. 

I too was invited to that function. 

Mr. Couturier. Did you go? 

Mr. Rorueneast. | did. 

Mr. Couuier. Did you hear him make any arrangements? 

Mr. Roruenaast. I did not. 

Mr. Couturier. Were you present on January 26, 1953, when Mr. 
Boardman, either personally or by telephone or otherwise, called 
Mr. Monaghan? 

Mr. Roruenaast. I was in the office. I came in, as I recall, after 
the conversation had begun. It was on the telephone. 

Mr. Couurer. We were unable to pin that down in Mr. Monaghan’s 
testimony. It was a telephone conversation? 

Mr. Roruenaast. A telephone conversation. 

Mr. Couurer. As | recall the testimony, he did not even remember 
the telephone conversation. 

Mr. Roruenaast. I am positive it was a telephone conversation. 

Mr. Couturier. There was a telephone conversation on January 26? 

Mr. Rotnenaast. If you say it was the 26th—I have no thoughts. 

Mr. Courier. I have established that. 

Mr. Roruencasr. I would say that would be the date. It would 
be around that time. 

Mr. Couurer. You only heard one end of that conversation, is that 
correct, the commissioner’s? 

Mr. Rornenaast. In fact, I did not know with whom he was talking 
until after it was all over. 

Mr. Couturier. What did you hear Commissioner Monaghan say on 
that occasion? 

Mr. Rorsenaast. The only thing that stands out in my mind, I 
think it had to do with the interrogation or interview of the men. 

Mr. Courier. Again, this problem of —— 

Mr. Rornenaast. It did not cover that broad a field in my mind 
because I did not even know with whom he was talking. 

Mr. Couturier. Did you hear him mention the Jackson case? 

Mr. Rornenaastr. No. 

Mr. Couturier. Did you hear him mention any specific case? 

Mr. Rornenaast. No, it was a conversation that he had and I did 
not pay too much attention to it. 

I did not know with whom he was talking. 

Mr. Couturier. Go ahead and give us to the best of your recollection 
what you heard him say. 

Mr. Roruenaast. I think it had something to do, as I said, with 
the interview of the men. That was all. I am very vague on that. 
Then it was when it was finished that 1 found out that he had been 
talking to Mr. Boardman. 

Mr. Courier. What did he tell you? 

Mr. Rorueneast. Nothing. I mean, the conversation was over 
and we went about our—lI bad a mass of papers to be signed. 

Mr. Couturier. Did you hear him agree or decline? Did he decline 
to have these men interviewed? 

Mr. Rorueneast. No, I did not. 
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Mr. Couturier. You did not hear it either way? 

Mr. Rornenaast. I did not hear that. 

Mr. Coxtier. Did you hear him say anything else that might be 
pertinent to the inquiry? 

Mr. Rornenaast. I did not. 

Mr. Co.tirer. And when he finished with the conversation he 
identified the person with whom he had been talking as Mr. Boardman? 

Mr. Rorneneast. Just as Leland Boardman. 

Mr. Couurer. But he did not say anything further? 

Mr. Rornencast. No, and we continued. There was a load of 
work to be done, especially orders and things, and we just continued 
on. There was no further conversation on that. 

Mr. Couurer. You say that you understood there would be a future 
meeting with members of the new administration. 

Were you first advised as to the date that the meeting would occur? 

Mr. Rotruenaast. I do not recall that, Mr. Collier. 

Mr. Cottrer. When were you told to go to Washington? 

Mr. Rorueneast. I think it was 2 or 3 days before. I think we 
went on a plane. 

Mr. Couuier. That is correct, February 16, 1953. 

Mr. Rorsenaast. It was one of these things, I think it might have 
been Thursday or Friday or somewbere in there. 

Several days before the commissioner said, ‘‘You are going to go 
down and have this little talk on Monday.”’ 

Mr. Couturier. Did he tell you what you were going to talk about? 

Mr. Rornenaast. I knew we were going to talk about our general 
morale and efficiency problem in connection—we were going to cover 
this whole problem that we had in mind, a repetition probably, of 
what we had with Mr. McInerney. 

Insofar as our morale was concerned, it was tbe overall problem. 

Mr. Couturier. And you went with the commissioner to Washington 
and conferred with the Deputy Attorney General, William Rogers, 
Mr. Warren Olney, Assistant Attorney General, and Mr. Lewis 
Nichols of the FBI, is that right? 

Mr. Rorueneast. I might be mistaken, but I do not think so. 

I think there was a Mr. Murray there too. 

Mr. Couuier. Would that be Charles Murray, the former Assistant? 

Mr. Rorneneast. I do not know. I think there was somebody 
there, and I think there was a Mr. Murray there. I did not know 
whether he was from the FBI or the Attorney General’s Office. 

Mr. Couuier. What occurred at that conference, to the best of 
your recollection? 

Mr. Roruenaast. I think what really opened it up, Mr. Rogers said 
to the commissioner, ‘‘What is your problem?” 

The commissioner described the over-all problem that we were hav- 
ing with the morale of the men, as I explained it to them. 

hen, there was really a talk that centered more between the com- 
missioner, Mr. Nichols and myself, in which all phases of the routine of 
handling these things was discussed back and forth. The matter 
which I brought up because of conversations with heads of the line 
organizations, the matter of having men go direct to the grand jury, 
was brought into the picture. 

Instead of having any other interviews along the line—I was the 
one who brought that up. 
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Mr. Courier. Let me stop you there. You suggested that the 
police officers be taken before a grand jury rather than be interviewed? 

Mr. Rornenaast. Mr. Collier, | made no suggestion. It was a 
discussion where each one—— 

Mr. Couturier, You voiced the opinion, then? 

Mr. RotnuenGast. No, I voiced no opinion. It was a discussion. 
It was an open and free discussion on all phases of it. I told them 
that that had been brought to my attention, that some of the men 
had in mind they would rather go before a grand jury. It was then 
that Mr. Nichols brought up the proposition. 

He said that if such a thing were done—if that pattern were followed 
by New York—it would create a difficult situation throughout the 
country with the hundreds of police departments that he had to deal 
with. 

It was only then that I discovered that other people have problems 
too, that I was not the only one. It was a free discussion on this 
thing, and a friendly discussion. It went back and forth, the legality 
of it, what the men’s rights were, what private citizen’s rights are 
with respect to making statements, not alone to police, but to any 
law enforcement officers, whether the citizen has a right to decline 
and ask to go before a grand jury, or a policeman, it was a general 
discussion of it. 

At the conclusion of the conference, or the talk, if you want to call 
it that, the commissioner in effect said, ‘‘Well, I can see you have this 
problem, Mr. Rogers. What are your feelings in it?’’ 

Mr. Rogers said, ‘“‘Well, I believe it would be to the best interests 
in the case to make the men available.” 

The commissioner said, “I will make the men available in the 
Jackson case. I will make them available.” 

It was then about 3:30. I think there was some light talk for a 
while and we left about 3:30 and we had to rush to get the train at 
4 o’clock. We grabbed a cab and went right down and got on the 
train. 

I believe the next day the commissioner called Mr. Boardman and 
told him that the policemen in the Jackson case would be available to 
the FBI for interview. 

Mr. Couurmr. To your knowledge were they ever interviewed by 
the FBI? 

Mr. RoruenGast. I do not think they were. I do not think so. 
I did not hear any more about that. 

Mr. Couurer. After the conference with Mr. Rogers, were there 
any general instructions issued to the police department personnel 
advising them as to the fact that they would be available for inter- 
view? 

Mr. Rornenaast. There were none. 

Mr. Couuier. That was not felt necessary? 

Mr. Rorneneast. No. 

Mr. Courier. That is all, Mr. Chairman. 

Mr. Keatine. Mr. Rothengast, whether you characterize the 
action taken prior to the conference with Mr. Rogers as a refusal to 
permit a man to be interviewed or a deferral of the interview of the 
men, is it not a fact that the first general light on allowing the men 
to be freely interviewed by the FBI came as a result of the conference 
with Mr. Rogers in Washington? 
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Mr. Roruenaast. That is true, but if I may make myself clear 

Mr. Keatine. You may explain. 

Mr. Rorneneast. Without going into a lengthy discussion—I do 
not want the chairman to feel I am fencing. Those talks with Mr. 
Boardman and the other two FBI men, to me at the time and now, 
did not bring on the strong character of a refusal. 

It was more or less something that was asked and they apparently 
acquiesced in it. It was not where either side felt that they were 
being pushed out or held back. That was my impression of it, Mr 
Chairman. 

The Cratrman. That was your impression. You, of course, do 
not know what was the impression gained by the FBI men? 

Mr. Rorueneastr. But that was my impression from the way they 
spoke and that would be the only thing that would guide me. 

It was not a strong demand. That was my impression. 

Mr. Keratine. The position taken by Mr. Rogers representing 
Attorney General Brownell was to the effect that these police officers 
should be made available for interrogation by the FBI representa- 
tives, is that right? 

Mr. Rornenaast. As he expressed himself, Mr. Chairman, he said 
he thought it would be best if they were. 

Mr. Keatina. And that came after a discussion of the effect of this 
Federal law in other cities? 

Mr. Roruenaast. Other communities, yes. Mr. Nichols was the 
man who brought that up. That had never occurred to me at all. 

As I said before, I thought I was the only one who had a problem. 

Mr. Keatine. As a matter of fact, if you had had that brought to 
your attention earlier and realized that it was a nationwide problem, 
your position might have been somewhat different? 

Mr. Rorueneast. I do not know now, with what has followed. | 
do not know. 

Mr. Keatine. But the position of both Mr. Nichols and Mr. 
Rogers was that this was a Federal law and would have to be 
administered in the same way everywhere? 

Mr. Roruencast. That is true. 

Mr. Keatine. Do you recall, getting back to the conversation of 
Mr. Monaghan with the first two FBI representatives, Foley and 
Smith, his statement in words or in substance that he thought that 
this law was to apply only south of the Mason-Dixon line? 

Mr. Roruenaast. It was something along that line. Exactly 
what it was—I know I heard the Mason-Dixon line mentioned, but 
the exact words I do not recall. 

Mr. Keartina. Is it your impression that it was substantially what 
I have said? 

Mr. Rornenaast. No, I could not say that exactly. I know that 
they were discussing the origin of the law and I heard—it was only, 
I recall directly, in the first conversation that I think this was brought 
up. I am not too sure about the second one. 

Mr. Keatina. That is, the second one when os Boardman came 
there, you are not so sure about that? 

Mr. Roraenaast. My mind is not too clear on that. 

Mr. Keatina. You remember that Boardman did bring up the 
prior conversation with his FBI representatives about the Mason- 
Dixon line? 





INVESTIGATION OF THE DEPARTMENT OF JUSTICE 179 


Mr. Roruenaast. It could be. I have no real clear recollection on 
it, Mr. Chairman. 

Mr. Keatine. Mr. Jonas— 

Mr. Jonas. Inspector, have you got the rules? Can you refer to 
rule 245? 

Mr. Roruenaast. I have; yes, sir. 

Mr. Jonas. I think you called our attention to the fact that the 
purpose of citing that rule was to show that the police, as a matter of 
fact, are not permitted to give out any evidence regarding what they 
have learned in pursuing the crime or trying to determine whether a 
crime has been committed. 

They are not allowed to give out any evidence to any one except to 
those who are clothed with the power to ask for it, that would be law 
enforcing officers, is that correct? 

Mr. Rorueneast. Or district attorneys and so forth. 

Mr. Jonas. In other words, if they have any evidence that a crime 
has been committed then they follow it up with an arrest, they are not 
permitted under your rules to go across the street and talk with the 
grocer and tell him all about the crime? 

Mr. Rornencast. That is true. 

Mr. Jonas. But if the district attorney comes in and says, “I want 
the officer to appear for an investigation and I want to take a state- 
ment from him,” that comes within the scope of those rules, is that 
correct? 

Mr. Rornenaast. That is correct. 

Mr. Jonas. And all of those rules are subject to the order of the 
police commissioner, are they not? He makes the policy of the 
Department? 

Mr. Roruencast. He makes the policy, yes. 

Mr. Jonas. And those rules are flexible to the extent that he can 
say, “Well, that is the rule, but if it serves a specific emergency we 
can abrogate the rule for the time being and go ahead and follow that 
course’; is that not true? 

Mr. Rorneneast. That would be true, generally speaking, but to 
do that he would have to issue, so that these 20,000 men would 
know it—— 

Mr. Jonas. That is right, he would have to issue an order that 
would apply to all of them. 

But if it applies to a specific case the commissioner has the power 
to suspend the rules or to make them specific enough to have the rule 
fit in with the particular investigation you are making in order to 
expedite justice; is that not correct? 

Mr. Rornenaast. These are police commissioner’s rules. That is 
his responsibility, to make rules. 

Mr. Jonas. That is right, and he frequently, does he not, tries to 
make the rules sufficiently flexible to fit in with the particular case 
that is being investigated in order that there may not be a miscarriage 
of justice? 

Mr. Rorneneast. No; that is not the practicable—that is not the 
regular way it is run. He does not do that frequently. He does not 
do it at all. 

Mr. Jonas. Doesn’t he do it frequently, or doesn’t he do it at all? 

Mr. Rorueneast. I do not recall where the police commissioner in 
all of my time has—— 
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Mr. Jonas. Did you never have an occasion in your experienc: 
where if you enforced the strict letter of the police rules it might 
interfere with determining the true facts in the crime that was being 
investigated? 

Mr. Rornencast. No; these rules are flexible. 

Mr. Jonas. That is what I say. 

Mr. Rornencasr. Yes; the rules are themselves flexible. 

Mr. Jonas. That is right. 

Mr. Rorneneasr. And as I explained before, these rules are to 

revent policemen from giving out information on acts, to keep 
information from getting into the hands of people who will use it for 
their own purposes. 

Mr. Jonas. They are made for the purpose of stopping the distri- 
bution or the dissemination of police information promiscuously. 

Mr. Rotueneast. That is right. 

Mr. Jonas. All right. Now, can you tell us which came first, the 
Gross case or the Cusson case? 

Mr. Rornenaast. The Gross case came up before that. 

Mr. Jonas. The Gross case had to do with an investigation under 
the jurisdiction of the district attorney in Brooklyn? 

Mr. Rornencasr. Kings County, yes. 

Mr. Jonas. What is his name? 

Mr. Roruencast. Myles McDonald. 

Mr. Jonas. Is he the United States district attorney? 

Mr. Rorneneast. No, he is the local district attorney. Now, we 
are talking about the Gross case? 

Mr. Jonas. We are talking about the Gross case and the district 
attorney who had charge of that investigation is Miles McDonald; 
is that correct? 

Mr. Rorugencastr. That is correct. 

Mr. Jonas. Did you hear the commissioner testify in New York 
on Friday and Saturday? 

Mr. Rotuenaast. I did. 

Mr. Jonas. You heard him say that you have a number of district 
attorneys in your area, is that right? 

Mr. Rornuencastr. We have one for each county. 

Mr. Jonas. And you heard him say that in his opinion the district 
attorneys that were charged with the responsibility of prosecuting 
criminal] cases, as far as he knew, were honest, faithful, conscientious, 
unprejudiced, and unbiased men who were trying to do their duty? 

Mr. Rornencast. The district attorneys in New York State, that 
is true of all of them. 

Mr. Jonas. The investigation having to do with the Gross case 
was under the jurisdiction of one of those district attorneys that you 
speak of very highly and so did the police commissioner, Mr. Monag- 
han; is that correct? 

Mr. Roruuneast. That is true. 

Mr. Jonas. Very well. Now then, you have said something about 
morale here from time to time. Maybe I do not have the right 
concept of it, but as I get it, much of what we.are investigating here 
was started because of a letdown in the morale of the police depart- 
ment. There was evidence that morale was breaking down. 

Mr. Rorueneast. That is true. 
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Mr. Jonas. One of the factors to which that is attributable, as I 
understand, if it is the fact at all, is what happened in the Gross case. 

Mr. Rornencast. That was one of the factors. 

Mr. Jonas. So that in the Gross case there was not anything 
either directly or indirectly on the investigation that had anything 
to do with a violation of civil rights? 

Mr. Rornencast. That is correct. 

Mr. Jonas. It was merely an investigation of corruption, bribery, 
and matters of that kind; is that correct? 

Mr. Rorueneaast. That is correct. 

Mr. Jonas. So that up to the time that the Gross case was under 
consideration, you had no discussion about establishing some kind of 
a fixed rule or understanding about what information should be given 
to the FBI in cases they were investigating having to do with violations 
of civil rights? 

Mr. Rornenaast. May I have that read back? I am not clear on 
it. 

Mr. Jonas. What I am trying to point out is this: At the time the 
Gross case was under investigation and subsequent to that and up to 
the time that the Cusson case was disposed of, you had no under- 
standing in your department, at least not a tacit understanding, or 
any kind of an agreement, whether it was verbal or just a creature 
of your general discussion, that tried to fix a policy with reference to 
what police officers should do about giving a statement to FBI agents? 

Mr. Rornenaast. No, we did not. 

Mr. Jonas. That first came into being after the Cusson case was 
disposed of, that thought? 

Mr. Roruencast. That thought came to my mind afterward, yes. 

Mr. Jonas. The Cusson case was under the charge of Officer Ryan, 
was it not? 

Mr. Rorneneast. Officer Ryan, yes. 

Mr. Jonas. And that was disposed of before or after you had a 
conference with Mr. McInerney of the Criminal Division of the 
Justice Department? 

Mr. Roruencast. It was disposed of by whom? 

Mr. Jonas. Disposed of in the courts. 

Mr. Rornenaast. By the local authorities? Yes, that was disposed 
of before that. 

Mr. Jonas. When did any matter come up in connection with the 
Cusson case that had to do with civil rights; after he was convicted or 
before he was convicted? 

Mr. Rornenaast. I think my recollection is that it was in the 
latter part of the year. I think it was 1951. Then the beginning of 
1952, I think, is when my attention was first called, where a couple of 
FBI men came in to see the commissioner and asked for permission to 
interview the men in the Ryan case. He granted that permission. 
That was my first 

Mr. Jonas. In the Ryan case? 

Mr. Rornenacast. In the Ryan case, yes. 

Mr. Jonas. Ryan was not charged with anything, was he? 

Mr. Rorrenaast. Oh, yes. 

Mr. Jonas. What was Ryan charged with? 

Mr. Rornenaast. As I recall it, Ryan was accused of brutality 
in the Cusson case. 
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Mr. Jonas. That is right. Now, did the FBI come and see you 
about the charges that were being lodged against Ryan after the 
Cusson case had been disposed of in the State courts? 

Mr. Roruenaast. Oh, yes. 

Mr. Jonas. Then it was an aftermath? It grew out of that case 
that was several months old? 

Mr. Roruencast. Several months later. 

Mr. Jonas. And then there was some discussion about that, was 
there? 

Mr. Roruencasr. That is when it was brought to my attention 
by one of the line organizations. 

Mr. Jonas. All right. Now, when was it that Ryan came and was 
afflicted with what has been heretofore termed as a case of shingles? 

Mr. Roruenaast. I think the FBI officers interviewed him in the 
early part of the year and it carried along for several months and it 
was along in there that his face broke out. 

Mr. Jonas. He was interviewed, then, in reference to the civil- 
rights charges by the FBI men? 

Mr. Rornenaast. Yes. 

Mr. Jonas. Then the next thing that came up after that was a 
conference with Mr. McInerney, is that correct? 

Mr. Roruenecast. That is correct. 

Mr. Jonas. Were you there? 

Mr. Rornenaast. I was. 

Mr. Jonas. And you have already detailed here what took place 
there, have you not? 

Mr. Rotruencast. That is right. 

Mr. Jonas. Had the Jackson case come into being at that time 

Mr. Rorneneaast. I think the Jackson case did not actually occur 
until August 

Mr. Jonas. Then the Jackson case came subsequent to the time 
you had your interview with Mr. McInerney? 

Mr. Roruencast. That is correct, several months. 

Mr. Jonas. What prompted the interview with Mr. McInerney? 
You only had up to that case the repercussions from the Gross cas: 
and a case of shingles of Arthur Ryan. 

Mr. Rorueneast. The repercussion of the Gross case, believe me 
was tremendous. 

Mr. Jonas. I will assume that. 

Mr. Rorurneast. In addition to that, we also had, as I explained 
before, a terrifically large number of retirements which would naturally 
denote a fear on the part of a lot of the men to remain in the depart- 
ment when they could retire. 

Mr. Jonas. What bearing has that on the case of civil rights? 

Mr. Rorpneneast. None. 

Mr. Jonas. It is purely a mental condition of an officer, whether 
he wants to retire or not. 

Mr. Rorneneast. That is true. It would have this bearing, tha‘ 
a lot of men—and they feel it today. If they are eligible for retire 
ment and they are going to be subject to a severe investigation as a 
result of taking police action, they must feel where they are doing an 
honest job and they are going to be picked up on it, they must feel 
insecure. 
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Mr. Jonas. Do you want this subcommittee to understand that a 
police officer who is originally skilled and trained in the duties and 
obligations that he has to take on when he qualifies, that when he runs 
into a situation where he himself might be investigated, then he begins 
to get qualms of conscience and gets into a state of fright, where he 
takes into consideration the question of whether he ought to get off 
the force and resign or retire? You don’t want us to understand that 
the police officers in New York are so mentally constituted as to face 
that situation, do you? 

Mr. RoruenGcast. Congressman, I can state this emphatically, 
that there is not a policeman, whether he is from New York or any 
other place, who does not have the physical courage to go in and do a 
job. 

Mr. Jonas. I am not questioning that. 

Mr. Rornencast. Let me explain, Congressman, if I may. How- 
ever, being so close to a situation such as he is, he can sense and feel 
the real possible dangers to himself and his family if, by the whim of 
some person to charge him with something, he is going to be investi- 
gated. 

Mr. Jonas. Is he different from any other citizen? 

Mr. Rornenaast. No, he is not. 

Mr. Jonas. You know, Inspector, that there are just literally scores 
and scores of places where complaints are filed against citizens, the 
citizen is subjected to an investigation and scrutiny, all kinds of arrest 
and annoyance, and ultimately is discharged because he ‘s found 
guilty. That is part of the general routine that goes with law en- 
forcement in this community. You claim that a police officer should 
be exempted because he is being investigated by a district attorney as 
was done in Brooklyn, and when he is investigated, as to his conduct 
or actions in the duties that he is obliged to perform, that then as to 
him you have to take into consideration that that is unfair and, there- 
fore, he ought to resign or he ought to retire or he ought to go to his 
commanding officer and say change the rules; is that what you want 
us to understand? 

Mr. Rorueneast. No, Congressman, it is not a fair analogy. The 
citizen is charged with the one offense. He has no further danger 
until something comes along. But with a policeman if a charge is 
made against one man, the others already feel, “If it can happen to 
him, it can happen to me,” and it is a continuous pressure on them 
to feel that if they are going to go out—-— 

Mr. Jonas. In what respect? So far, we have decided in all this 
time you had just had two cases, the Cusson case and the Applebaum 
case and the Jackson case, and so on. How many policemen have 
you got in New York? 

Mr. Rorueneast. Congressman, as I explained before, these cases 
extended one into the other. What would happen to Ryan could 
happen to me. I feel it as intensely. 

Mr. Jonas. I do not think you would get a case of shingles because 
you were being investigated. You are not constituted that way. 

Mr. Rorneneast. These men are so close to law and they know 
the possibilities connected with that, that it has to spread through the 
whole department. It must, Congressman. 

Mr. Jonas. Let us take the other assumption that you are trying 
to tell me about. It does happen, though, there are cases which have 
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some justification for the charge involving police brutality, is that 
not right? 

Mr. Rornencast. That is true. There was a man named Tierney 
and we had another one convicted last week. 

Mr. Jonas. This is fine. I am in accord with that. I am sorry 
about the officers convicted, but I am trying to get from you that 
that is nothing unique or unusual under the law, to find officers 
charged with brutality. I am not saying it applies to them as a rule 
or generally, but they are not infallible, the great personnel of the 
police department, are they? 

Mr. Roruencast. That is true. 

Mr. Jonas. You have only had 1 or 2 cases so far that we are 
talking about. Pick up from there and we will take the Jackson 
case. This investigation that we are carrying on now has substantially 
to do with the Jackson case; is that not right? 

Mr. Roruenaast. That is true. 

Mr. Jonas. In the Jackson case you were present, were you not, 
when District Attorney Greenberg came to the offices of the com- 
missioner the first time, were you? 

Mr. Roruenecast. I was. 

Mr. Jonas. You heard the conversation that was carried on in 
there, did you? 

Mr. Rorueneast. I did. 

Mr. Jonas. Who besides you was present there, other than Mr. 
Greenberg? 

Mr. Rorueneast. No one. 

Mr. Jonas. Was the first deputy not there? 

Mr. Roruencast. He definitely was not. 

Mr. Jonas. Then whatever message was left there by Mr. Green- 
berg at the first interview was given to you exclusively? 

Mr. Rorneneast. And the commissioner. 

Mr. Jonas. The commissioner was there, also? 

Mr. Rornencast. Yes. 

Mr. Jonas. You overheard whatever conversation took place 
between the commissioner and Mr. Greenberg; is that correct? 

Mr. Roruenaast. I did. 

Mr. Jonas. Was there any demand made at that time for informa- 
tion concerning the charges that were lodged in the Jackson case? 

Mr. Rornencast. By whom? 

Mr. Jonas. Was any demand made by anyone? 

Mr. Rotruencast. No. By Mr. Greenberg, I assume is what you 
mean. 

Mr. Jonas. I am trying to find out whether any demand was made 
by anyone. Did Mr. Greenberg make a demand? 

Mr. Roruenaast. He did not make a demand. 

Mr. Jonas. And the right to interview the officers? 

Mr. Rorueneast. He did not; no, sir. 

Mr. Jonas. There was some discussion about furnishing informa- 
tion to him, was there not? 

Mr. Rorneneast. The police commissioner asked Mr. Greenberg 
if he could not given to him a report the same as was done in the Ryan 
case. 

Mr. Jonas. You say he didn’t demand to interview the officers or 
get some information from the officers direct, and the police commis- 
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sioner said in response to that, that he would get him a written 
report? 

Mr. Rorrenaast. He did not ask to interview the officers. 

Mr. Jonas. Did he not ask for information or data in support of 
his investigation? 

Mr. Roruenaast. He did not. 

Mr. Jonas. Why was it necessary, then, for the commissioner to 
say, “Mr. Greenberg, I am going to give you a written report on the 
Jackson case’’? 

Mr. Rornencast. Because Mr. Greenberg told the commissioner 
that he had been directed to proceed with the case. 

Mr. Jonas. That is right. 

Mr. Rotrenaast. So the commissioner said, ‘Well, can I give you 
a report in this case the same as I did in the Ryan case?” 

Mr. Jonas. That was all that was said, substantially, about what 
Mr. Greenberg was trying to obtain by coming to your office? 

Mr. Rornenaast. That is true. 

Mr. Jonas. How long did the interview last? 

Mr. Roruenaast. To the best of my recollection, maybe 10 
minutes or something along that line. 

Mr. Jonas. In how many instances were you present when Mr. 
Greenberg conferred with Commissioner Monaghan? 

Mr. Roruencast. There were two, the one in November and then 
the beginning of December. I think the second one took place then. 

Mr. Jonas. At the beginning of December had the report been 
issued? 

Mr. Rotuencast. Not when he came in; no. 

Mr. Jonas. At that second meeting, was anything said by Mr. 
Greenberg about the purpose of his mission? 

Mr. Roruencast. He came in and he asked for the report. He 
said he had not received it. 

Mr. Jonas. That was all he said on that? 

Mr. Rornenaast. Yes, that is right. 

Mr. Jonas. I think that is all, Mr. Chairman. 

The Cuarrman. Mr. Rogers. 

Mr. Rogers. Mr. Inspector, directing your attention to the time 
after the conference with Mr. McInerney, were you ever informed in 
the month of July or August of 1952 that a memorandum had been 
sent by Mr. McInerney to the Civil Rights Division here in Wash- 
ington? 

Mr. Roruenaast. I had not been, Congressman; no, sir. 

Mr. Rocrers. Have you ever been informed of that order? 

Mr. Rornenaast. I have never been informed; no, sir. 

Mr. Rocers. And you had no knowledge of it in your capacity as 
police inspector of New York City? 

Mr. Roruenaast. No, sir; not until I saw it in the paper. 

Mr. Rogers. Prior to the time that you saw it in the paper, was 
there any information passed to any of the men that they would not 
be interviewed by the FBI in any brutality cases? 

Mr. Rotruenaast. No, sir. 

Mr. Rogers. And no orders or information were passed on to the 
men? 

Mr. Rorsenaast. No, sir. 
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Mr. Rogers. So whatever resulted out of the conference that you 
had with Mr. McInerney in the month of July was not made known 
to the rest of the Police Department of New York City? 

Mr. Roruenaast. No, sir. 

Mr. Rogers. I think that will be all. 

The CuarrmMan. Mr. Hillings. 

Mr. Hituines. No questions. 

The Cuarrman. In the conference with Mr. McInerney, you and 
Mr. Fristensky in general agreed that the request made of Mr. MclIner- 
ney was that you be permitted to submit a copy of the police report of 
alleged violations of civil rights prior to the interviewing of the police 
officers? In other words, you placed the importance in time of the 
investigation of the police department by itself prior to the interview- 
ing of the men directly by the FBI? You heard Commissioner 
Monaghan testify that he placed little reliance upon the investigation 
by the police department by itself, did you not? 

Mr. Roruenaast. I did, yes. 

The CuarrMan. In other words, his stress was upon the investiga- 
tion of the police department by an independent agency, namely, 
either a State grand jury or one of the district attorneys of one of the 
counties. You gained the same impression I did in that regard, did 
you not? 

Mr. Rotueneast. He said that was the 

The CHarrMANn. Do you agree with his conclusions in that regard? 

Mr. Rornenaast. If 1 may speak as a policeman, not as a lawyer 
or a police administrator or such as the police administrator, I believe 
I am in closer touch and have a better touch of the situation. As | 
said, in actual practice these things in the natural course of events are 
always so investigated. They are usually cases of importance that 
occur and because of public clamor—lI won’t say public clamor but 
public attention—they are usually immediately picked up by the local 
district attorneys because the complaints—it is something usually of 
a serious nature, and they pick it up as a matter of practice. So there 
is never any question about the thing. It just finds its natural course 
of events and follows it that way. So my thoughts and my ideas, the 
thoughts, do not run along the same lines as the others in that. These 
things just take place that way. 

The CHArrMAN. But in your conference with Mr. McInerney, you 
did not request that the interviewing of the men be deferred until 
after the district attorney of one of the counties had investigated, but 
only until after the police had submitted a report of their 
own investigation. 

Mr. Rorseneast. Mr. Chairman, there again I do not want you to 
feel that I am fencing the question. 

The CuarrMan. Suppose, then, you answer the question and then 
explain it in any way you wish. 

Mr. Rornencast. That is what I would like to do. I assume 
immediately—I know that in that conversation with Mr. McInerney 
it was all in my mind—— 

The CuarrMan. But you did not impart that to Mr. McInerney. 

Mr. Rorueneast. I am not a lawyer, I am a policeman; but I know 
that inmyown mind. It follows like night follows day. They always 
follow that way. So there would be no reason in my mind to even 
consider that. It is a natural thing. 





INVESTIGATION OF THE DEPARTMENT OF JUSTICE 187 


The CHarrMANn. You do not mean to imply that the local district 
attorney investigation is in all cases by the police themselves investi- 
gating their own department? ; 

Mr. Roruenaasr. No, but I think if you—it goes to show that in 
all of the cases that we have had—and I think the Jackson case was 
the ninth in a few years, and I think you will find that everyone along 
the line did a thorough job. It was shown in the end that even where 
the Federal grand juries handled it, their opinions confirmed those of 
the district attorneys and the police and what they did in New York. 
So that in all of those cases, in every one to my knowledge, thev had 
long investigated before the requests came in, so that if after we clear 
up a case, if later on it is picked up by the Federal authorities, it just 
follows as a matter of course—‘Let us give this to you before you 
speak to the men.” It is not that we are going to pick it up and ask, 
“T want to do it first.”” It has already been done. 

The CuarrMAN. That is not the rule today, is it? 

Mr. Roruenaast. Yes, sure it is. 

The CrarrMan. I understand that the rule after the meeting with 
Mr. Rogers is that the FBI would have power to interview the men 
whenever they wished to do so. Am I right or wrong? 

Mr. Rorseneast. Again, Mr. Chairman, any case the FBI will 
come in on will have been investigated as a matter of course before 
they even come in. 

The CuatrMAN. That may have happened, but they are not barred 
from investigating until you get through now, are they? 

Mr. Roruenaast. Definitely not, Mr. Chairman. 

The CHarrMAN. And that is a new rule, is it not? 

Mr. Roruenaast. It is not a new rule, no, sir. 

The CuarrMAN. Well, it is a new agreement by the police depart- 
ment, is it not? 

Mr. Rorseneast. It is not an agreement. The commissioner 
simply said that in this particular case 

The Caarrman. The commissioner called Mr. Boardman and told 
him hereafter, after the talk with Mr. Rogers in Washington, “‘When- 
ever you wish to interview police officers, you will be permitted to do 
so.” Am I right? 

Mr. RornenGast. I do not know the exact conversation, but it is 
my impression that his conversation with Mr. Boardman had to do 
with the Jackson case: ‘‘You can go ahead and interview them.” 

The CuatrMan. Do you think if another case arose you would again 
have to go through this process of coming to Washington in order to 
allow the FBI to talk to the police officers? 

Mr. Rornenaast. I hope not, Mr. Chairman. 

The Cuarrman. Inspector, do you not understand that as of today 
that if the FBI representatives came and said, ‘We would like to talk 
to certain police officers about an alleged case of violation of civil 
rights,”’ that those police officers as of today would be made available 
to talk to the FBI? 

Mr. Rornenaast. Very definitely. 

The CHarrMan. That ts all. 

Mr. Couuier. You may be excused. 

Mr. Rorneneast. Thank you, Mr. Chairman. 

Mr. Couuirer. Mr. McInerney will be the next witness. 





188 INVESTIGATION OF THE DEPARTMENT OF JUSTICE 


The Cuarrman. Mr. McInerney, will you rise and be sworn, please. 
Do you solemnly swear that the evidence you will give in this proceed- 


ing will be the truth, the whole truth, and nothing but the truth, so 
help you God? 


Mr. McInerney. I do. 


TESTIMONY OF JAMES M. McINERNEY, FORMER ASSISTANT 


ATTORNEY GENERAL, CRIMINAL DIVISION, DEPARTMENT OF 
JUSTICE 


The CuarrMan. For the record, you are Mr. James M. McInerney, 
former Department of Justice official? 

Mr. McInerney. Yes. Mr. Chairman, I would first like to thank 
this subcommittee for correcting a prior report in which my name was 
used in an unwarranted sense, and I want the committee to know that 
I appreciate it. 

The CuarrMan. We were very glad to do that. Mr. McInerney, 
and whenever our attention is called to conclusions which we might 
have hastily drawn, we will consider it a service to the subcommittee 
to be notified of it. 

Mr. Mclnerney. In connection with my appearance here today, 
I have prepared for the use of the subcommittee a brief, a factual and 
documented statement, outlining briefly my background in the field 
of civil rights and the jurisdiction of the Government in this matter 
and my recollection of what transpired at the July 11 meeting. This 
statement was prepared prior to the hearings in New York and prior 
to my knowledge as to what the other persons present at the conference 
might testify to. With the indulgence of the subcommittee, I would 
like to read it. I believe it would make a substantial contribution to 
the constructive purposes of this subcommittee and serve as a back- 
ground for whatever interrogation you would like to make of me after- 
ward. 

The CuarrMan. Without objection on the part of any member of 
the subcommittee or counsel, we will be glad to proceed in that 
fashion. 

Mr. McInerney. The following statement has been prepared in 
connection with the controversy which has arisen over a meeting held 
in New York City on July 11, 1952, between officials of the Department 
of Justice and the New York City Police Department, at which civil 
rights violations by local police officers were discussed. Some of the 
partisans in this controversy and those who have reported it have 
indicated they have an incomplete or inaccurate knowledge of the 
facts concerning the meeting, a total lack of familiarity with the 
jurisdiction and policy of the Department of Justice in such matters, 
and an unfortunate disposition to personalize the situation by unfair 
and even slanderous statements concerning public officials. 

In no field, more than in civil rights, is ight rather than heat required 
and some measure of tolerance should be expected from those who 
continually profess and advocate it. This memorandum is written 
in this spirit and in the belief that its exposition at a public forum 
will constitute a public service and a redress of some of the injury 
caused. It is a personal statement. 

The following is a brief summary of my background in the civil- 
rights field since entering the Department of Justice 18 years ago. 
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While in the FBI in 1937 I was one of a number of agents specially 
assigned to the largest civil-rights case ever attempted, before or since, 
by the Department of Justice. It had to do with the prosecution of 
some 24 law-enforcement officers and 41 others for conspiring to violate 
the civil rights of coal miners in Harlan County, Ky. After the trial 
was concluded and on the basis of my work in this case, I was invited 
to join the Attorney General’s legal staff. I declined at the time, but 
in Destinber 1938 I accepted the Attorney General’s renewed offer of a 
position and was appointed an attorney in the Criminal Division of the 
Department of Justice on January 1, 1939. 

My first assignment in the Criminal Division was to ass'st in the 
establishment of a new civil-rights section. This section was organized 
to give specialized study to the enforcement and strengthening of the 
laws enacted to safeguard federally secured rights. I remained in this 
unit for 18 months until June 1940 when I was appointed chief of a 
newly organized national-defense section. This new section, which 
during the war became the largest and most active branch of the 
Criminal Division, supervised all prosecutions under the treason, 
espionage, sabotage, sedition, selective service, and numerous other 
statutes. In this latter work, the following is noteworthy from a 
civil-rights standpoint: 

1. I am the only official in the Department of Justice who opposed 
the abortive mass sedition prosecution of some 33 defendants in 
Washington, D. C. 

2. The then Commissioner of Immigration will attest that I was 
the only official in the Department of Justice who opposed the so-called 
denaturalization program during World War II, under which natural- 
ized German and Italian nationals were stripped of their United States 
citizenship on mental-reservation grounds. Cases in this category 
were later repudiated by the United States Supreme Court. 

3. My staff was commended for the procedures and policies adopted 
in relation to conscientious objectors, Jehovah’s Witnesses, and 
selective-service delinquents. There were no slacker raids, mass 
arrests, or illegal detentions during World War II. At the end of the 
war I received a Presidential citation for this work. 

4. The late Prof. Jerome Michael of Columbia University and 
others have seen fit to praise the work of the national-defense section 
in the field of sedition violations. Professor Michael stated in part: 

As far as prosecution is concerned, the Department has administered the Sedi- 
tion Statutes during the present war with extreme courage and moderation and 
has thus contributed greatly to the maintenance of our domestic institutions, 
especially the institution of free speech, in this period of upheaval and crises. For 
the Department’s admirable circumspection in prosecution, the national defense 
section deserves much of the credit. It was Mr. McInerney who conceived and 
gave formal expression to the policy by which prosecution has been guided and 
it is the section which has applied them with such fidelity as to keep them alive 
and vigorous * * *, 

In this connection, on the occasion of my nomination as an Assistant 
Attorney General in January 1950, a St. Louis Post-Dispatch editorial, 
approving the appointment, stated in part: 

Throughout the war he was with the Criminal Division in immediate charge of 
treason, espionage, sedition and selective service violation cases. 

Those who know Mr. McInerney say his level-headedness was responsible for 


the wise restraints which the Department of Justice generally applied to itself 
in the handling of such cases. 
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During my 2% years as Assistant Attorney General in charge of the 
Criminal Division, which includes the Civil-Rights Section, the ac- 
tivity and number of prosecutions compare more than favorably with 
that of any predecessor. 

In every appropriation submitted to Congress during my tenure, I 
specifically requested additional funds to enlarge and strengthen the 
Civil-Rights Section. I increased its staff and raised the salaries of 
its members. 

During this period, several thousand preliminary and full investi- 
gations of alleged civil-rights violations were authorized and a com- 
paratively large number of persons prosecuted. Among those 
involved were a State police chief, the warden of a large penitentiary, 
several sheriffs, a mayor, a State’s attorney, a chief of police, a fire 
marshal, a town attorney, and numerous deputy sheriffs, marshals, 
constables, city policemen, prison guards, and other law enforcement 
officers. Finally, I cannot recall ever having overruled any investi- 
gative recommendation of my staff in cases in this category. On the 
contrary, I caused the reopening of some cases which had been closed. 

For an understanding of the delicate and difficult problem which 
gave rise to the conversation now under inquiry by this committee, a 

orief reference should be made to the Federal jurisdiction aspect of 
the matter. 

If a local law-enforcement officer assaults or kills a person while in 
custody, the only jurisdiction the Federal Government can exercise 
is through the so-called civil-rights statute of the 1870’s which makes 
it a misdemeanor for anyone, acting under color of law, willfully to 
derprive a person of a Federal right. A judge in the circuit court of 
appeals made the following observation with respect to a prosecution 
in this category: 

The defendant, although guilty of a cruel and inexcusable homicide, was indicted 
and convicted merely of having deprived his helpless victim of a constitutional 
right, under strained constructions of an inadequate Federal statute, and given 
the maximum sentence under the statute of 1 year in prison and a fine of $1,000. 

The United States Supreme Court, in appraising this law in 
1944, stated: 

‘We agree that when this statute is applied to the action of State officials, it 
should be construed so as to respect the proper balance between the States and 
the Federal Government in law enforcement. Violation of local law does not 
necessarily mean that Federal rights have been invaded. The fact that a prisoner 
is assaulted, injured, or even murdered by State officials does not necessarily 
mean that he is deprived of any right protected or secured by the Constitution 
or laws of the United States. 

It has also been judicially stated that the practical question is 
whether the States should be relieved from responsibility to bring 
their law officers to book for acts of brutality by allowing prosecutions 
in the Federal courts for a relatively minor offense carrying a short 
sentence. It has been observed that— 
the cure is a reinvigoration of State responsibility. It is not an indue incursion 
of remote Federal authority into local duties with consequent debilitation of 
local responsibility. : 

Since the creation of the civil-rights section, the Department of 
Justice has attempted to solve the delicate problems involved in 
accordance with the foregoing principles and limitations. Federal 
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prosecution alone was never considered a solution. Far more im- 
portant than the number of State officials prosecuted has been the 
program of education and persuasion which has been continuously 
carried on by the Department to bring about an increased sense of 
responsibility in this entire field on the local level. In 1944, the 
Department, seeking to uphold this law, assured the United States 
Supreme Court: 

Implicit in the administration of the statute has been the assumption that, 


even though rights secured by the Federal Constitution are involved, the primary 
vindicator of those rights must continue to be the State itself. 


The Court was informed: 


The Department of Justice has established a policy of strict self-limitation 
with regard to prosecutions under the civil-rights acts. When violations of such 
statutes are reported, the Department requires that efforts be made to encourage 
State officials to take appropriate action under State law. 


Shortly after the civil-rights section in the Department of Justice 
was formally established in January 1939, Assistant Attorney General 
Brien McMahon, in explaining its operation, advised a congressional 
subcommittee: 

I have worked out a technique for getting in touch with the mayors of cities 
in a-friendly way, or having the district attorneys do that. We had a recent 
case in Chicago and we had one in Philadelphia also, and by cooperating with 


the mayors and calling certain conditions to their attention, we got excellent 
cooperation and ultimately satisfactory results. 


This policy of encouraging local responsibility in the civil-rights 
field on an informal basis has been continued since 1939. In 1941, 
the Attorney General stated: 

Experience has shown that where United States attorneys have pointed out to 
State and local officials that certain State statutes and local ordinances affecting 
the rights of persons conflicted with the provisions of the Federal Constitution, 
the local authorities have readily ceased their active enforcement and in many 
instances have thereupon sought the outright repeal of the statutes or ordinances. 


In the same year, Attorney General Francis Biddle advised the 
National Association of Attorneys General: 

In the field, the United States attorneys’ offices have been instructed to co- 
operate with the State and local enforcement officers. Often when questions of 
civil liberties arise under the Federal Constitution, they can be dealt with 
through the local authorities and the complaints removed without formal trials. 

Informal consultation and collaboration between Federal and 
State officials have been successful in a great number of cases and 
have demonstrated that permanent results may be obtained by such 
an approach. As indicated, it has always been the practice to hold 
in abeyance Federal action, including investigation, when there is a 
reasonable likelihood of local action. In hundreds and perhaps 
thousands of such cases, the FBI investigation and Federal prosecution 
have been deferred or obviated entirely. 

All United States attorneys have been and still are operating under 
standing instructions which read, in part, as follows: 

You are directed to employ every facility available to your offices to secure 
the cooperation of State and local officials to prevent and rectify situations 
constituting a threat to the federally secured civil rights * * *. 

A review of the Attorney General’s annual reports will also disclose 
the continuous existence of this policy. The report of the Attorney 
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General for 1952, released on January 19, 1953, restates the policy 
in the following language (p. 213): 

In addition to the primary responsibility of supervising and directing the 
prosecution of violations of the civil rights statutes, the section has continued 
its policy of adjusting threatened deprivations of civil rights and violations of 
Federal statutes with local authorities wherever possible and of deferring prosecu- 
tion where the local authorities take prompt remedial action. 


The conclusion is inese apable that it has always been the policy 
and purpose of the Department's program in the field of civil rights 
to encourage local action and responsibility in preventing and unish- 
ing essentially local violations rather than introduce “‘remote Federal 
authority into local duties * * *.” This is a wise and salutory 
policy, in my opinion, and no Attorney General has ever departed 
from it. One such case sincerely and successfully handled at the local 
level is properly regarded as a far greater victory than securing a 
conviction under an awkward and inadequate Federal law. 

Thousands of informal overtures and conferences between De- 
partment and local officials have been held for the purpose of achieving 
this end. The conference held in New York City on July 11, 1952, 
between departmental and New York City Police Department of- 
ficials was just another such meeting. 

In almost every instance in which conferences between Federal! 
and local officials have been held, the Department of Justice has 
been the one to arrange the meeting to review and attempt to solve 
an already existing pr oblem. It is a tribute to the sinc erity and good 
faith of Police Commissioner George Monaghan that he initiated the 
July 11, 1952, conference at which a pending case and a suggestion 
for handling a theoretical future case were discussed. 

Police Commissioner Monaghan was not present at the meeting. 
After the two police officials reviewed the facts in the Leo Cusson 
case, they stated that the police commissioner was anxious and sin- 
cere in his desire and efforts to prevent and punish instances of mis- 
treatment of persons while in police custody. It was further stated 
that the situation involved a number of problems from a police 
administration standpoint, some of which were accentuated by the 
intervention of an outside agency. 

The informal conversation lasted less than an hour. The only 
suggestion made was whether on the next occasion a mistreatment 
allegation concerning a member of the New York City police was 
made to the Department of Justice, the Department would bring it 
to the attention of the commissioner and give him an opportunity to 
investigate it. It was stated that he would cause a complete and 
thorough investigation to be made within his department and furnish 
a copy of the investigative report to the Department of Justice. lt 
was indicated that any supplementary investigation deemed desirable 
would also be conducted. The Department of Justice could, of 
course, take any action it desired on the basis of the report. The 
suggestion was coupled with the statement that if, at any time, the 
sincerity of the police investigative effort came into question, the 
procedure could be abandoned. In any event, wholehearted police 
cooperation was promised to the Department in any action it might 

take. 

Since this was precisely the kind of local action on a local problem 
the Department has been continuously inviting and advocating for 
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12 years in this field of civil rights, the commissioner’s representatives 
were advised that in line with our long-established policy, I would be 
sympathetically disposed toward such a suggested procedure in a 
future case. 

No commitment of any kind was sought or given and the Depart- 
ment of Justice retained complete freedom of action. As a matter of 
fact, the police representatives, far from attempting to forestall or 
foreclose Federal prosecution, seemed to assume that if the evidence 
warranted prosecution under both Federal and State laws, Federal 
prosecution would be inevitable. However, this aspect was not dis- 
cussed. ‘The fact is, of course, that the Department prefers prose- 
cution on the local level. 

Several weeks after my return to Washington, on July 30, 1952, I 
wrote a brief tickler memorandum to the Chief of the Civil Rights 
Section requesting him to call to my attention cases in this category 
so that a determination might be made as to whether they were 
susceptible of the procedure suggested. This memorandum reads as 
follows: 

It is requested that in the future my attention be called to alleged violations of 
civil rights involving personnel of law enforcement agencies in large metropolitan 
areas before any investigation is authorized. 

This is desired so that appropriate steps may be taken to minimize the possible 


deleterious effect on the normal relations between representatives of this Depart- 
ment and other Federal law-enforcement agencies and such police agencies. 


If the suggestion had been pursued and carried out sincerely and 
effectively, the result could have been a significant advance in law 
enforcement and in the field of civil rights. For as the Attorney 
General stated at the 1950 Conference on Organized Crime: 


We must never lose sight of the fundamental principle that local responsibility, 
fully realized, makes for sound government and healthy law enforcement. 


The Cuarrman. I think this is probably a good place to adjourn. 
The subcommittee will stand adjourned until 2 o’clock. 
(Whereupon, at 12:35 p. m., a luncheon recess was taken to 2 p. m.) 


AFTERNOON SESSION 


The CuarrmMan. The subcommittee will come to order. 

Mr. MelInerny, would you permit us to dispose of one other matter 
before proceeding with your testimony? 

The chairman has received the following telegram from Mr. John 
E. Carton, of the Patrolmen’s Benevolent Association from Jamaica, 
N. Y., reading as follows: 


As president of the Patrolmen’s Benevolent Association of the City of New 
York, representing 19,000 members of the police department of the city of New 
York, and as president of the Police Conference of the State of New York, 
representing 40,000 members of the various city, town, and village police depart- 
ments in the State of New York, I respectfully call upon your committee to be 
mindful of the fact that policemen also have civil rights. 

If a policeman is ordered by his superior to submit to interrogation by any 
investigative agency concerning alleged violation of the civil-rights law, the 
policeman jeopardizes his position as a police officer if he refuses to comply with 
the order of his superior, and if he does comply he is thereby deprived of his con- 
stitutional rights in violation of the civil-rights law. 

The policemen in New York City are targets of Communists and other radical 
groups, as can be easily demonstrated, ana the present hue and cry over alleged 
violations of human rights is in line with communistie propaganda. 
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In fairness to policemen, I ask for an opportunity to submit the facts showing 
the viciousness of the concerted attacks on police as part of a scheme to undermine 
law and order. I shall be present at the hearing on March 2 and shall be willing 
to present such facts in testimony or by written memorandum. 


It is signed: 
John E. Carton, president of the Patrolmen’s Benevolent Association. 


Mr. Carton, I understand, is here today. The subcommittee has 
considered this telegram in an executive session just before recon- 
vening. It bas been explained previously by the chairman, and | 
want to reiterate it, that the jurisdiction of this committee is limited 
and the inquiry to which this particular hearing and the others in this 
series are directed is into the rather narrow question whether an agree- 
ment was made between the Justice Department and the police 
department of the city of New York providing for a different method 
of dealing with alleged violations of the Federal civil rights law from 
that obtaining in other communities throughout the country. 

I assume that the first question for the committee to eventually 
decide would be whether such an agreement did exist. On that there 
is up to this point conflicting testimony. 

Then, if the committee should find that the agreement did exist, 
I assume that the committee would probably be interested in factual 
data supporting the reasons for such a difference in treatment in one 
area of the country as against another. 

The committee, I feel sure, would want me to make it abundantly 
clear that there are no broadside charges against the policemen of the 
city of New York or any other area. 

We will be glad to receive from Mr. Carton or other witnesses who 
might furnish information, factual data with reference to the motiva- 
tion for any charges which have been made in this proceeding. The 
genesis arose from certain allegations made by Members of Congress. 
If the police department or any members of it have any factual data 
relating to the background or motivation for the making of those 
charges we will be very glad to receive them. We cannot get into 
any statements of opinion as to what may or may not lie back of the 
filing of the charges, but Mr. Carton, and your associates, if you will 
furnish either now or later to the counsel for the committee the ma- 
terial which you have or can procure relating to the matters discussed 
in your telegram, it will be considered by the committee and if found 
to have a direct bearing upon the inquiry before us, we will then be 
glad to either place the documentary proof in the record in this pro- 
ceeding or to hear you or such witnesses as you might wish to present 
to us in support of those statements. 

For that purpose, it is not necessary for you to present the evidence 
today. These hearings on this subject will be held open to give you 
ample opportunity to present such information as you may have at 
your disposal or as you may be able to procure from other sources. 
There is no disposition, Mr. Carton, to call you as a witness at this 
time. 

Has the Chair made clear to you the position of the subcommittee 
and is that a satisfactory disposition at this time? 

Mr. Carron. I would like first to thank you, Mr. Chairman, and 
the members of the subcommittee, for the courtesy that you have 
shown to us and we will be glad to furnish you with all of the factual 
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information that we feel is pertinent to the issues that have come 
before the body. 

I would like to say this: We feel very deeply in New York that 
witnesses have come before your subcommittee who have libeled 
every policeman in the city of New York. 

The Cuarrman. Mr. Carton, I am going to interrupt you and say 
that we do not want to get into any issues here in this proceeding at 
this time on that subject. If you will present your material to our 
counsel, the subcommittee will then take it up in due course and, if 
found pertinent, you will be given every opportunity to be heard. 

Mr. Carton. Thank you very much. 

The Cuarrman. Mr. McInerney, will you come forward again, 
please? 

Will you proceed, Mr. Collier? 


TESTIMONY OF JAMES M. McINERNEY, FORMER ASSISTANT 
ATTORNEY GENERAL, DEPARTMENT OF JUSTICE—Resumed 


Mr. Cottier. Mr. McInerney, in getting into this matter with you, 
I would like to go back in point of time to the occasion when you 
first had any conversation which might have led up to your July 11 
meeting with the police representatives. When did that first occur, 
to your knowledge? 

Mr. McInerney. I believe about May 27, 1952, sir. 

Mr. Couiier. You have directed to my attention a memorandum 
dated May 28, 1952, bearing the initials ‘““JMMcl:rh, file 144-51-52,” 
a memorandum directed to “The Files,” by J. M. McInerney, en- 
titled ‘‘Detective William Ryan, N. Y. P. D., unknown subjects, 
N. Y. P. D., Leo E. Cusson, victim.” 

The body of the memorandum reads as follows: 

On May 27, Police Commissioner George Monaghan called me from New 
York City, concerning the above entitled case. He said that he had discussed 
it with United States Attorney Myles Lane and was desirous of a conference with 
Mr. Lane and me. He inquired when I would be coming up to New York City 
and I said in approximately 2 weeks. 

I informed Mr. Monaghan that I would be glad to confer with him in Mr. 
Lane’s office on my next visit to New York, and would so inform the United States 
attorney. This I did today and Mr. Lane promised to hold the matter in abey- 
ance until we conferred with the police commissioner. 

Is that correct? 

Mr. McInerney. Yes, sir. 

Mr. Co.uier. Other than what is stated in that memorandum, 
what happened on the occasion of your telephone conversation with 
the police commissioner? 

Mr. McINeRNEY. Just that, sir. 

Mr. Coturer. That covers it completely? You did go to New 
York on July 11? 

Mr. McInerney. Yes, sir. 

Mr. Co.urer. Had that date been changed in any manner prior 
to the time that you went there? 

Mr. McInerney. I do not believe so. 

Mr. Couturier. Who fixed the date? 

Mr. McInerney. I believe I did, sir. 

Mr. Couurer. With Mr. Lane? 

Mr. McInerney. Yes, sir. 
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Mr. Couuier. Did you know at the time you went up that Mr. 
Monaghan would not be there? 

Mr. McInerney. I believe I did, sir. 

Mr. Cottier. How were you so informed? 

Mr. McInerney. I believe Mr. Lane called me on the telephone 
and informed me that Mr. Monaghan would be out of the city, and 
would it be suitable or satisfactory to me if he had representatives 
there, and I said of course. 

Mr. Couuer. Did you have any knowledge of this matter having 
been discussed with the Attorney General prior to the time that 
you went up? 

Mr. McInerney. I have a recollection of a telephone conversation 
with Mr. Lane in which he told me that Mr. Monaghan had expressed 
to him a desire to speak to the Attorney General about this matter. 
That was prior to May 27, 1952. 

Mr. Couurer. Did you have any knowledge that Mr. Monaghan 
did speak to the Attorney General? 

Mr. McInerney. No, sir. 

Mr. Couurer. The Attorney General in that instance would have 
been J. Howard McGrath, is that correct? 

Mr. McInerney. Depending upon whether it was before or after 
April 3 when Mr. McGrath left. 

Mr. Co.uier. McGrath, or then Perlman? 

Mr. McInerney. Perlman. 

Mr. Cottier. At the time you went up and before you had any 
conversation with these gentlemen, what did you understand the 
purpose of the conference to be? 

Mr. McInerney. That we were to discuss the Cusson case and 
future cases in the same category. 

Mr. Cotter. Civil rights, police brutality cases? 

Mr. McInerney. Yes, sir. 

Mr. Couturier. On July 11 did you confer with Messrs. Fristensky 
and Rothengast? 

Mr. McInerney. Yes, sir. 

Mr. Couuter.- Did you confer with Mr. Lane prior to talking with 
those individuals? 

Mr. McInerney. Yes, sir, I did. 

Mr. Couturier. What was the nature of that conversation? 

Mr. InerNeEY. I had reviewed the Cusson case and had arrived at 
an independent judgment that it was an inappropriate case for civil- 
rights prosecution treatment. I discussed my views with Mr. Lane 
and he agreed with them. We decided to close the Cusson case with 
out further action. 

Mr. Couuter. Without any Federal Grand Jury? 

Mr. McInerney. Yes, sir. 

Mr. Courier. That case had been fully investigated by the FBI 
at that point? 

Mr. McInerney. Yes, sir. 

Mr. Couturier. And the police officials involved had been interro- 
gated by the FBI? 

Mr. McInerney. That is my recollection, yes, sir. 

Mr. Courier. Did you inform Fristensky and Rothengast of that 
decision? 
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Mr. McInerney. I believe I did not tell them so flatly. When 
the conference started they wanted to discuss the facts of the case 
and they had some documents and I did not shut them off by saying 
that it was a dead issue. I listened to their dissertation on it. At its 
conclusion I believe I indicated to them that I was inclined to agree 
with them 

Mr. Cottier. How long a period of time did you confer with these 
two men about the Ryan case? 

Mr. McInerney. Let me say, first, that the Ryan case wove itself 
in and out of the conversation all during the entire discussion. I 
would say if I had to separate the two, probably we discussed the Ryan 
case for 20 minutes, 

Mr. Couturier. And then you went into the general problem? 

Mr. McInerney. For another 20 minutes. 

Mr. Couturier. The conversation lasted a total of about, you would 
say, 40 minutes. 

Mr. McInerney. Something less than an hour. 

Mr. Couturier. But over a half-hour. 

Mr. McInerney. Yes, sir. 

Mr. Couturier. Who did most of the talking for the police in this 
particular instance? 

Mr. McInerney. I would say the chief inspector, sir. 

Mr. Couturier. Mr. Rothengast? 

Mr. McINnerNey. Yes, sir. 

Mr. Coutrer. And as we have had testimony, he outlined the 
general problem of morale? 

Mr. McInerney. Yes, sir. 

Mr. Couturier. Which had been brought about by virtue of the Ryan 
case, and he has mentioned the Gross case. Do you recall that par- 
ticular problem that he mentioned? 

Mr. McInerney. Yes, sir. 

Mr. Couturier. Who, on the part of the police department, made 
the suggestion that a certain manner of handling be adopted in a 
future case? 

Mr. McInerney. I really could not say that with certainty, but 
if | had to guess, I would say the chief inspector. 

Mr. Couturier. We have your statement here before us as made this 
morning and you have heard Mr. Rothengast’s testimony made this 
morning. Is there any difference in the way you presented it and in 
the way it was presented by Mr. Rothengast? Is there any material 
difference? 

Mr. McInerney. I would like to point out again that my statement 
was prepared before the testimony was taken in New York. The only 
difference I can perceive in the testimony of Mr. Rothengast and my 
recollection of it is, (1) it is my recollection that we were discussing the 
next case rather than cases; (2) the fact that after asking for the 
opportunity to investigate their own people first, they also suggested 
that if supplementary investigation was desired after we saw the 
report, they would be willing to do that. Those are the only two 
differences that I can perceive. 

The Cuarrman. Also, first and before the officers were interrogated 
by FBI representatives? 

Mr. McInerney. Yes, sir. 
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Mr. Couturier. The police department investigation, then, a com- 
pletion of it, or, as you say, any supplemental investigation necessary, 
would all be done before there was any interrogation of the police 
officers by the FBI? 

Mr. McInerney. That was the general idea. 

Mr. Coxurer. That was clear in the way it was put that day? 

Mr. McInerney. Against the whole background they presented, 
that was the general idea. 

Mr. Coiiigr. Was any mention made or any statement with regard 
to what would happen after that police report was in? 

Mr. McInerney. Yes, sir. 

Mr. Couturier. What was that? 

Mr. McInerney. They said, ‘After that, you can do anything you 
want. You can indict the guy and send him away.” They seemed 
to stress unnecessarily that Federal prosecution would follow. They 
apparently never thought of Mr. Hogan or the appropriate district 
attorney taking action under their own laws. They seemed to assume 
that Federal action would follow. 

Mr. Couturier. But it was clear that the FBI acting for the Depart- 
ment would be clear to proceed in any manner it saw fit after the 
police department report was in? 

Mr. McInerney. That was not said but it was clearly assumed. 

Mr. Couturier. You make the statement on page 10 of your state- 
ment here today: ‘‘Since this was precisely the kind of local action on 
a local problem the Department has been continuously inviting and 
advocating for 12 years in this field of civil rights, the commissioner’s 
representatives were advised that in line with our long-established 
policy, I would be sympathetically disposed toward such a suggested 
procedure in a future case.’”’ Can you enlarge upon that in any way? 

Mr. McInerney. No, sir. 

Mr. Couturier. You did advise them that you would be sympathe- 
tically disposed? 

Mr. McINERNEY. Yes, sir. 

Mr. Couurer. Did you feel that they, in turn, felt that you would 
be sympathetically disposed? Did you communicate that to them? 

Mr. McInerney. I tried to convey it to them; yes, sir. Of course, 
it would be pretty difficult to know how they received it. 

Mr. Couurer. How did you advise them? Did you say, “I will 
be sympathetically disposed’’? 

Mr. McInerney. I am just guessing now. I think I said, ‘Well, 
this is the sort of thing we do all the time and there is no reason why 
we can’t try it here.’’ The only reason we could not precisely was 
that we did not have any case before us and I would not consent to it 
in a vacuum. 

Mr. Co.iter. You were speaking of the next case? 

Mr. McInerney. Yes, sir. 

Mr. Couuier. And you think you made it abundantly clear to them 
that that was the way you felt? 

Mr. McInerney I expressed a sympathetic disposition to receive 
their suggestion. . 

Mr. Couurer. Did anything else happen in that particular confer- 
ence that should be brought to the attention of the committee? 

Mr. McInerney. Well, they outlined all of these varying factors 
which have been discussed in the testimony. 
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Mr. Couturier. The morale and so forth? 

Mr. McInerney. The prestige of the police department and the 
morale and the Communist exploitation of these cases, the fact that 
these FBI agents are working with their men 29 days a month and 
on the 30th day they go in om | ask the man to raise his right hand and 
they are investigating him, and the effect of that upon the working 
relations between the departments. They aso mentioned the fact 
that they had to make an investigation of their own in any event, for 
their own purposes, so they would like to have the opportunity to 
present the r report to us before the men were contacted. 

Mr. Coutiier. They spoke of the general morale problem which 
had been brought about by the Gross case, which was an investigation 
into police corruption and did not have anything to do with civil 
rights or interviews by FBI agents, so this suggestion related only to 
a case wherein there would fall this civil- rights problem, police bru- 
tality, and interviews by FBI agents, is not ‘that correct? 

Mr. McInerney. No, sir. 

Mr. Couturier. It would not? 

Mr. McInerney. The representation was made that the morale 
of the police department had been virtually destroyed. What its 
cause was, was unimportant. The fact is that the morale of the 
police department was very low and they were very anxious to try to 
raise it. The Gross case has nothing to do with this but it is respon- 
sible for this condition. 

Mr. Couturier. Then by handling a future case or cases in this 
manner, it would have the effect of raising the morale throughout 
the whole department, is that right? They were going to use this 
future method of handling the case. 

Mr. McInerney. That was their hope. 

Mr. Couurer. But was not this suggestion confined to a police 
brutality civil rights case? 

Mr. McInerney. Yes, sir. 

Mr. Couuer. Therefore, the morale would be raised only in this 
instance where in the future there arose a police-brutality case wherein 
p lice officers were involved, there was a civil-rights issue, and they 
wee going to investigate it themselves, submit a report to the depart- 
ment, preclude FBI interviews up to that time in order to raise the 
morale, is that correct? 

Mr. McInerney. Yes, sir. Could I explain that, sir? 

Mr. Coutirar. Yes. Go ahead. 

Mr. Mc_ncrney. They talked about the Cusson case. They said 
here was a detective with a good record. He had done a good job. 
He had werked on the case on his own time. He was expecting a 
commendation. Instead, he got an FP investigation. Shingles 
were not mentioned. He said, “This man can’t sleep. His wife can’t 
sleep.” Thev said, “This situation with respect to Ryan is not 
restricted t> his police house, that they have a grapevine in the police 
department, and 1 case like this can run like fire from 1 station 
house to another and run all through the police department.” So 
one case could have a tremendous effect upon the morale of the force 
generally. That is what they told me. 

Mr. Cottier. And in the same instance, one case handled in the 
future under this procedure would have the effect of raising morale? 

Mr. McInerney. That was their intention and hope. 
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Mr. Coturer. Did they mention any other case other than the 
Ryan case? 

Mr. McInerney. No, sir. 

Mr. Coutirer. Did they lead you to believe, or did they indicate that 
there had been a series of these cases, that this was a recurring matter? 

Mr. McInerney. No, sir. 

Mr. Co.urer. To vour knowledge had there been any other cases? 

Mr. McInerney. Yes, sir. 

Mr. Couturier. How many? 

Mr. McInerney. Well, at that time—and this other case, I believe, 
did something to condition my thinking about this. It is a case that 
I don’t believe has been mentioned. At the time I went to New 
York we had another case involving a patrolman by the name of 
William Tierney. 

The CrarrMan. In New York City? 

Mr. Mclnerney. Yes, sir. 

Mr. Cou.rer. This was in New York? 

Mr. McInerney. As I recall the facts of that case, Patrolman 
Tierney was accused of striking or beating a man on New Year’s Eve 
of the year before. 

Mr. Couturier. That would be 1951. 

Mr. McInerney. Yes, sir. I remember it was on New Year’s 
Eve, but the year I cannot remember. It was still carried as a pending 
case in the Criminal Division. 

Mr. Herwitz. The 1951-52 New Year’s Eve. 

Mr. McInerney. Patrolman Tierney was suspended and he was 
indicted, I believe, within a month after this occurrence. 

Mr. Couurer. By whom? 

Mr. McInerney. By the local police. 

Mr. Couuier. A county grand jury? 

Mr. McInerney. Yes, sir. I believe he had been tried and there 
was a hung jury and it was set down for retrial. That seemed to be 
pretty good local action, as far as I could see, within the framework 
of our policy. Yet that case was still pending in the Department of 
Justice. That and the Cusson case brought me to the conclusion as 
to whether or not our people should not be reminded of our policy 
here and when we get appropriate State action to withdraw or defer. 

Mr. Couuier. But one case in 1951 and one case in 1952 is not too 
great a number of cases, would you think? 

Mr. McInerney. No, sir. 

Mr. Couuier. For the FBI to interrogate these policemen in that 
small a number of cases, well, probably there are a great many more 
that the county or the police e department investigate, to cause that 
to be the basis of a suggestion of this type or to be the cause of the 
morale problem. 

Mr. McInerney. Yes, sir, it certainly can. 

Mr. Couturier. It can? 

Mr. McInerney. Yes, sir. You know what a grapevine there is in 
law enforcement, Mr. Collier, and you know how on one case if the 
men come to the conclusion that their top officers are not giving them 
appropriate guidance and direction, what it can do. 

r. Cotuier. Let us continue this chronology. You went back to 
Washington, I assume, on that day or the following day shortly there- 
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after. You made no memorandum with regard to that conversation 
until July 29, or July 30, is that correct? 

Mr. McInerney. Yes, sir. Could I explain that, please? 

Mr. Couurer. Yes. I wish you would. 

Mr. McInerney. July 11 was on a Friday. I believe I went back 
to New York on Sunday. On Monday I left to go to California as a 
member of the Department loyalty board to conduct a hearing out 
there. I did not return from California until July 29, 1952. 

Mr. Courier. You were out of town all that time? 

Mr. McINernpy. Yes, sir. 

Mr. Couurer. Did you confer with anybody with regard to this 
conference? 

Mr. Mcinerney. No, sir. 

Mr. Couturier. As I understand it, at that time then you, as head of 
the Criminal Division, would be in charge of the Civil Rights Section, 
in charge of all cases being handled in civil rights. Is that correct? 

Mr. McInerney. Yes, sir. 

Mr. Couuter. Now, you wrote this memorandum of July 30 which 
has already been introduced in evidence but I would like to read it in 
order to determine the thinking with regard to some of the language 
“Tt is requested that in the future my attention be called to alleged 
violations of civil rights involving personnel of law-enforcement 
agencies in large metropolitan areas before any investigation is author- 
ized.” Why, if you had a conference in New York about a New York 
case that might arise in the future, did you use the language ‘in large 
metropolitan areas?” 

Mr. McInerney. I thought it would be a good idea. 

Mr. Couurer. A good idea to what? 

Mr. McInerney. Where you have a large police department, 
where it is large enough to have a morale problem due to a thing like 
this, and still in all practical enough to make it susceptible to this kind 
of approach, it would be worth while looking over further cases from 
that standpoint. 

Mr. Coturer. What, in your opinion, are large metropolitan areas? 

Mr. McInerney. Well, within the framework of this idea would 
be where the police department is large enough that the question of 
personality would not interfere, where every patrolman knows another 
patrolman and where a man could not be interviewed by his fellow 
officers except one that he knew and had worked a beat with. 1 
would say that it would be impractical under those circumstances. 
So it would be that sort of police department, say, Los Angeles or 
Chicago. I might say that this memorandum was not prepared or 
written with any great degree of art or design. I came home from 
California and had 2 weeks’ accumulation of work. On January 28 
a very close friend of mine, Senator McMahon, died, and my brother- 
in-law died the same day’ I was arranging to get out of town for 
the two funerals and I was dashing off some o! these tickler memoranda 
just so I would not lose track of the thing entirely. 

Mr. Couturier. Had you had any conversations with any other 
individuals connected with police departments in other cities with 
regard to this matter? 

‘Mr. McInerney. | probably have but I don’t have them in mind 
at the moment. 
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Mr. Couturier. I wonder if you can recall any of those? 

Mr. McInerney. No, sir. 

Mr. Cottrer. Would you be able at a later date to supply the sub- 
committee with that information after you have been able to refresh 
your recollection through notes or anything else? 

Mr. McInerney. I will be glad to try, sir. 

Mr. Couuier. Put you have had other conversations with members 
of other police departments with regard to this same problem? 

Mr. McInerney. I believe I have, sir. 

Mr. Couuiter. Were they before or after the July 11 conference? 

Mr. Mclinerney. None of them would be after, sir. 

Mr. Couirer. They would all have been before? 

Mr. McInerney. Yes, sir. 

Mr. Couurer. So that you might have had those conversations in 
mind when you wrote this memorandum? 

Mr. McInerney. No, sir. 

Mr. Coxuier. You would not have them in mind? Did you ever 
have any similar—l will use the word, “agreement,” with due regard 
to the implications of it—agreement, understanding or arrangement 
with anyone else in any city? 

Mr. McInerney. I would say that similar overtures or conferences 
were held in hundreds of cases, maybe thousands. 

Mr. Couurer. Thousands of cases? How many cities? 

Mr. McInerney. I would not know, sir. This has been done since 
1939. I would say probably 95 percent of the conferences that were 
held were by our various United States attorneys in the field who knew 
the local officials. As you see from my testimony, the first Ass‘stant 
Attorney General after the establishment of the Civil Rights Unit in 
his testimony before the House committee in May of 1939 telks about 
friendly overtures had with local officials in Chicago and Philadelphia, 

Mr. Cout.ter. Going back to your July 11 conference, was Mr. Lane 
there all the time? 

Mr. McInerney. My recollection is that he was, sir. He was in 
the room. 

Mr. Couurer.- All the time? 

Mr. McInerney. Yes, sir. 

Mr. Couturier. Did he participate in the discussion? 

Mr. McInerney. I would say that Mr. Lane did not take a live 
interest in the discussion. 

Mr. Coturer. But would you say that he himself had knowledge 
and understanding of what went on? 

Mr. McInerney. Yes, sir. 

Mr. Co.uirer. Was he interrupted, to your recollection, on any 
occasion, by the telephone or his secretary or anyone else? 

Mr. Mcinerney. My recollection is not clear on that, but I have 
some recollection of one or two telephone calls. 

Mr. Couturier. But they were of a moment’s duration? 

Mr. McInerney. I would not remember, sir. Mr. Lane is not 
momentary on the telephone. 

Mr. Couturier. Did Mr. Lane in any manner indicate his acqui- 
escence to your sympathetic disposition toward this suggestion? 

Mr. McInzrney. No, sir. 

Mr. Couturier. Did you discuss it with him? 

Mr. McInerney. No, sir. 
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Mr. Couturier. Did he make any comment after the meeting was 
over? 

Mr. McInerney. I do not remember, sir. 

Mr. Coturer. Your memorandum of July 30 requested that your 
attention be called to a future case, in effect, as I read it, should it 
arise in New York or any large metropolitan area. Did that in any 
manner change the procedure of the handling of cases within the 
Civil Rights Section or within the Criminal Division of the Depart- 
ment of Justice? 

Mr. McInerney. No, sir, not that memorandum. 

Mr. Cottrer. Did any subsequent instructions which you might 
have issued do so? 

Mr. McInerney. No, sir. If I had decided that a case involving 
such a police department was susceptible of this kind of approach, it 
would have been in line with long established policy. 

Mr. Cotuier. Every case arising, we will say, in New York City 
involving alleged police brutality would not be brought to your per- 
sonal attention, would it? 

Mr. McInervey. That is what I was asking for; yes, sir. 

Mr. Couturier. You asked for that? 

Mr. McINnerRNEY. Yes, sir. 

Mr. Couturer. Would it prior to the time that this memorandum 
was written? 

Mr. McInerney. No, sir. 

Mr. Couuier. So that in effect this memorandum required that any 
case arising in the future in any large metropolitan area would be 
brought to your personal attention? 

Mr. McInerney. Yes, sir. 

Mr. Couurer. And you had in mind that when that occasion arose 
you would then consider this suggestion that had been made by the 
police department? 

Mr. McInerney. Yes, sir. 

Mr. Coturer. Have you since characterized the results of that 
meeting on July 11 as a reaching of an agreement? 

Mr. Inerney. No, sir. 

Mr. Couturier. To no one have you used the word, “agreement,” in 
characterizing that? 

Mr. McInerney. I have no recollection of ever using the word, 
“acreement,”’ sir 

Mr. Couurer. Arrangement? 

Mr. McInerney. No, sir. 

Mr. Coturer. Unde standing? 

Mr. McInerney. No, sir. 

Mr. CouiiEeR. How would you characterize this? 

Mr. McInerney. Well, without supplying the bac ‘kground, the 
policy of the department for 12 years, I might describe it as an 
experiment. 

Mr. Couturier. An experiment? 

Mr. McInerney. Yes, sir. 

Mr. Couurer. But do you not feel that on July 11 in Lane’s office 
there was a meeting of the minds? 

Mr. McInerney. No, sir. 

Mr. Couurer. You do not? 

Mr. McInerney. No, sir. 
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Mr. Couturier. They made a suggestion and you said that you 
would be sympathetically disposed toward that? 

Mr. Mclwnerney. As you so state it, yes, sir. 

Mr. Couurer. There was that? 

Mr. McInerney. Yes, sir. 

Mr. Couturier. On August 10, 1952, you were transferred from being 
the head of the Criminal Division to the Lands Division, is that 
correct? 

Mr. McInerney. Yes, sir. 

Mr. Courier. So that you did not have any occasion to in any 
manner implement or carry out this suggestion? 

Mr. McInerney. That is correct, sir. 

Mr. Couurer. I am calling upon you now for an opinion, really. 
Had the occasion arisen, as head of the Criminal Division, under the 
terms of this suggestion and sympathetic disposal on July 11, of 
civil rights in the New York City area which came to your attention, 
what would you have done then? 

Mr. McInerney. I would have examined it to see if it was suscep- 
tible of this kind of treatment. 

Mr. Coutrer. Which is done in all cases, is it not, on the basis of 
the original complaint? Is that not the departmental policy, to 
examine each and every case before a full investigation is authorized? 

Mr. McInerney. Yes, sir. 

Mr. Couturier. Now, you would then not have any departmental 
investigation—am I right there—prior to the time that the police 
department submitted a report to you? Would you not have a full 
investigation prior to that point or would you have a full investigation 
but not have the officers interviewed prior to that point? 

Mr. McInerney. In the pure realm of speculation, I would assume 
that when we had the case we would have had a statement from the 
victim to the FBI and such other collateral investigation as was 
necessary. 

Mr. Courier. A preliminary investigation, in other words, by the 
‘BI? 

Mr. McInerney. Yes, sir. 

Mr. Couuier. And then you would not have authorized anything 
further until this police report was in to see what they would do with 
the case? 

Mr. McInerney. If I decided there was such a case for that treat- 
ment. 

Mr. Co.urer. Yes. This suggestion and sympathetic disposal 
toward it would require, as you have stated in your memorandum 
to us this morning, sincerity and effectiveness, would it not, on the 
part of the police department? 

Mr. McInuerney. That was part of their—that accompanied their 
promise, sincerity. 

Mr. Courier. And your action was based upon them sincerely 
and effectively carrying out that proposal? And should their sin- 
cerity be in question, then the department would act as it saw fit? 

Mr. McInerney. Just forget they ever said. anything. That is 
the way they put it. 

Mr. Coturer. And the test would then be on the validity, actually, 
of their own investigation, would it not? 

Mr. McInerney. The validity? 
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Mr: Couturier. Well, whether the investigation was full and com- 
plete. 

Mr. McInerney. Yes, sir. 

Mr. Couurer. But you still would not have any independent 
knowledge of whether it was or was not, would you? You would 
have to still go on that document they had presented to you? 

Mr. McInerney. No, sir, I would measure it against the state- 
ments of the complainant and the eye witnesses under the com- 
plainant’s control or under the FBI’s control. 

Mr. Couurer. But you would only have their statement as to 
what had occurred and the police department’s report to measure 
against this preliminary investigation by the FBI. Weighing those 
two together you would have to make your decision; is that correct? 

Mr. McInerney. No, sir. In line with their suggestion, we could 
have asked for a supplementary investigation if we thought it was 
inadequate in any aspect. 

Mr. Couturier. But you would have no independent way of knowing 
whether it was or was not a complete and full report? 

Mr. McInerney. No more than any investigative supervisor 
would have. 

Mr. Cottier. After that report was in you would not expect the 
police department to withhold those officers from interrogation under 
this same procedure, is that correct? 

Mr. McInerney. We are still in the realm of speculation? 

Mr. Courier. Yes, because you did not actually have any experi- 
ence. 

Mr. McInerney. And this was not discussed? 

Mr. Couuier. No, it was not discussed. But under this proposal 
that they made and your understanding of it, the minute they had 
completed their report and any supplemental investigation you 
asked for, then your department, acting through the FBI, would have 
a clear field to go ahead and interrogate the police officers? 

Mr. McInerney. Yes, sir. 

Mr. Couiier. There would be nothing in the way? 

Mr. McInerney. Yes, sir. 

Mr. Couturier. You actually have no independent knowledge of 
what happened in the Jackson case, have you? 

Mr. McInerney. No, sir. 

Mr. Cotter. Did you have anything else to do with the Jackson 
case after August 1, 1952? 

Mr. McInerney. I had nothing at all to do with the Jackson case. 

Mr. Courier. And you had nothing to do with civil rights matters 
after August 10? 

Mr. McInerney. No, sir. 

Mr. Courier. At the time your successor came in to take over the 
Criminal Division, did you inform him of this procedure and your 
sympathy toward it? 

Mr. McInerney. No, sir. 

Mr. Courier. On January 9, 1953, did you receive a phone call 
from Myles Lane? 

Mr. McInerney. Yes, sir. 

Mr. Couturier. What was the substance of that call? 

Mr. McInerney. I believe he told me that the special agent in 
charge of the New York field office of the FBI was in his office, or in 
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an outer office, and was making some inquiry about this meeting we 
had on July 11. It is my recollection that Mr. Lane did not Soe 
too clear a recollection of it. I believe he asked me to refresh his 
recollection as to what it was. I did, and I told him I believed I had 
written a little tickler memorandum on it and would send a copy of it 
to him, which I did. 

Mr. Couuier. After this matter became public knowledge through 
= newspapers, did you have any further conversation with Mr. 

ane? 

Mr. McInerney. I had one further conversation in which the 
newspaper reporters were asking him whether or not he was going to 
bring Commissioner Monaghan and me before the grand jury. [| 
said, ‘‘Well, I do not see any purpose to it. I will be very happy to 

o up, but you were present in the conference and I suggest you go 
efore the grand jury and tell them what it was.”’ 

Mr. Couuier. oe other words, you felt that he had as much knowl- 
edge as you had of what went on that day? 

_ Mr. McInerney. I believe he had as much basic knowledge about 
it; yes, sir. 

Mr. Couturier. Have you had any conversation with Mr. Monaghan 
on this matter since May 27, 1952? 

Mr. McInerney. No, sir. 

I spoke to these gentlemen today. 

Mr. Courier. I am not speaking of today. 

The CuarrMANn. On July 11 he had a meeting? 

Mr. Couuizr. Yes, on July 11 you had a meeting with Fristensky 
and Rothengast? 

Mr. McInerney. Would you read that to me, please? 

(The question was read.) 

Mr. McInerney. With the exception of the July meeting and with 
the exception of talking with these gentlemen here today, no, sir. 

Mr. Couiier. Have you had any conversation with any official 
connected with the government of the city of New York? 

Mr. McINERNEY. Yes, sir. 

Mr. Courier. Who was that? 

Mr. McInerney. Mr. Herwitz. 

Mr. Couturier. When did you confer with Mr. Herwitz? 

Mr. McInerney. He called me last night. 

Mr. Couturier. He is assistant corporation counsel? 

Mr. McInerney. Yes, sir. 

Mr. Courier. What did Mr. Herwitz ask? 

Mr. McInerney. He inquired if he could see me and I told him 
he could and he came out to my home. 

Mr. Courier. What did he ask you or tell you? 

Mr. McInerney. He wanted to bring to my attention the Screws 
case as Outlining the position of the Department. I think Mr. Herwitz 
thought he had made a discovery. Of course, I had already had it in 
my prepared statement. 

Mr. Couutier. Is that all he discussed with you? 

Mr. McInerney. We discussed generally the situation, I would say. 

Mr. Courier. Did he ask you questions regarding your knowledge 
of these facts that we have related today? 

Mr. McInerney. I would say yes. 

Mr. Couturier. How long was the conversation with Mr. Herwitz? 
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Mr. McInerney. About an hour. 

Mr. Coturer. Was there anything else that occurred in that con- 
versation that you think the subcommittee should know about? 

Mr. McInerney. No, sir, if it is important to the subcommittee 
at all. 

Mr. Couurer. That is all, Mr. Chairman. 

The CHarrMan. Mr. McInerney, did Mr. McGranery confer with 
you regarding this matter before he issued an order putting an end 
to whatever this previous arrangement was? 

Mr. McInerney. No, sir. 

The CHAIRMAN. You are aware of the fact that he did do that? 

Mr. McInerney. Just from the newspapers, sir. 

The Caarrman. That was on January 18? 

Mr. McInerney. That is my recollection, sir. 

The CaarrMan. Did you ever characterize the results of the con- 
versation of July 11 as an agreement? 

Mr. McInerney. No, sir. 

The CHAIRMAN. Specific ally, did you ever so characterize it to Mr. 
Fred Woltman of the New York World Telegram? I will read a 
sentence from the New York World Telegra:n, January 26, stating 
that on February 11 you phoned World Telegram Reporter Frederick 
Woltman from the Justice Department in Washington. Did you do 
so? 

Mr. McInerney. Yes, sir. 

The Cuarrman. Did you talk to him? 

Mr. McINERNEY. Yes, sir. 

The CuarrMan. I read further. ‘He said he made the agreement 


on the representation of the two high police officials that F BI inquiries 


” Task you whether 


were demoralizing the New York police force. 
it is a fact that you made that statement? 

Mr. McInerney. No, sir. I mentioned the morale situation, sir. 

The CuarrMan. How did you characterize the results of your con- 
ference of July 11 in your conversation with Mr. Woltman? 

Mr. McInurney. | described it as an experiment, sir. 

The CuarrMan. Was it an agreed experiment? 

Mr. McInerney. No, sir. 

The Cuarrman. You are not now with the Department of Justice; 
are you? 

Mr. McInerney. No, sir. 

The CHainman. What was the effective date of your resignation 
from the Department? 

Mr. McInerney. Friday or Saturday night, sir, of this past week. 
Iam not sure which. I have not submitted my paper resignation yet. 

The Carman. You submitted your resignation, or all of the 
assistant attorneys general submitted their resignations shortly after 
January 20, is that right? 

Mr. McInerney. Before that, sir. 

The CuarrMan. And it became effective on February 28, is that 
right? 

Mr. McINeRNEY. Yes, sir. 

The CHarrMANn. On what date were you advised that it would be 
effective? 

Mr. McINneErRNEY. I believe that it was February 10, sir. 

The CHarrman. That is all. 
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Mr. Jonas. Mr. McInerney, as I gather the inference to be drawn 
from your testimony here today is something like this: First, if this 
experiment or this alleged experiment that you had in mind would 
have worked it was to bring about the following results: One, to 
prevent overlapping and unnecessary repetition between these two 
great law enforcement agencies, if you could work it out. Is that 
correct? 

Mr. McInerney. Yes, sir. 

Mr. Jonas. Another would be if you had an understanding that 
was acceptable and workable, or had a plan that you would agree 
upon an acceptable or workable plan, it might have a decided effect 
on police morale in the community where you were confronted with 
some difficulties as in the city of New York, is that correct? 

Mr. McInerney. Yes, sir. 

Mr. Jonas. And another inference that I gather could be drawn 
from your testimony is that cooperation in activities between these 
two great law enforcing agencies, if they were in harmony and com- 
plete understanding, would have a decided effect on better law 
enforcement in the community where it was worked out. Is that 
correct? 

Mr. McInerney. Yes, sir. 

Mr. Jonas. You have told us, I think, in your testimony, that you 
have experienced many cases during the 12 years that you were con- 
nected with the Department of Justice that involved violations of 
civil rights. Is that correct? 

Mr. McINerRNEY. Yes, sir. 

Mr. Jonas. You were not present the other day when the counsel 
for the committee read from a document—I think it was a brief 
which had been submitted to the Supreme Court in the Screws case, 
in which it was pointed out the many public cases that are violations 
of civil rights and how few have been prosecuted to a final conclusion. 
You are familiar with that? 

Mr. McInerney. Yes, sir. 

Mr. Jonas. You know, do you not, that there are some cases that 
involve violations of civil rights that appear to be justified and 
meritorious? 

Mr. McInerney. That there are some? Yes, sir. 

Mr. Jonas. There have been some. We agree on that. Then on 
the other hand, I take it in your experience having to do with law 
enforcement, there are also many cases where the civil rights defense 
is invoked as a last resort, where the accused has been caught by the 
police, as you might term it, with the goods, and when he finds he can 
resort to no other defense then he pleads that the confession which the 
court considered proper for admission in evidence was beaten out of 
him? Isn’t that to be found in many instances? 

Mr. McInerney. Yes, sir. 

Mr. Jonas. That is all. 

The Cuarrman. Mr. Hillings. 

Mr. Hixurnes. No questions. 

The Cuatrman. Mr. Rogers. 

Mr. Rogers. No questions. 

The Cuarrman. Thank you, Mr. McInerney. 

Mr. Couurr. Mr. A. B. Caldwell. 
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The Cuarrman. Mr. Caldwell, do you solemnly swear that the 
evidence you give in this proceeding will be the truth, the whole truth, 
and nothing but the truth, so help you God? 

Mr. CaLpwWELL. I do. 

The CuatrMan. Will you give your full name for the record. 


STATEMENT OF ARTHUR B. CALDWELL, CIVIL RIGHTS SECTION, 
DEPARTMENT OF JUSTICE 


Mr. Cautpwetu. My name is Arthur B. Caldwell. I am at the 
present time head of the Civil Rights Section in the Department of 
Justice. 

Mr. Couurer. You are chief of the Civil Rights Section, Criminal 
Division, Department of Justice? 

Mr. CaLpwe.u. That is correct, sir. 

Mr. Courier. How long have you been in the Department of 
Justice? 

Mr. CaLpwe LL. Since February 1, 1935. 

Mr. Courier. When did you first become associated with the Civil 
Rights Section? 

Mr. Catpwe.u. That is when I assumed my present position, on 
January 4, 1952. I had had some experience working in that section 
back in 1947, I think, or 1948, when I was temporarily loaned from 
the Appeals and Research Section to it for a period of 7 or 8 months. 
At that time I did have a number cf months’ work in that section. 

Mr. Couturier. You are, of course, familiar with the policy of the 
Department of Justice in the handling of civil rights cases? 

Mr. CaLpwe ui. Reasonably well; yes, sir. 

Mr. Couurer. Can you outline for the subcommittee that policy 
and what procedures these cases go through in the Civil Rights 
Section? 

Mr. CaLpwe.u. You mean all cases? 

Mr. Courier. Civil rights cases. Let us confine it to those involv- 
ing police brutality. 

Mr. Cautpwe.u. Very well. The procedures, however, are very 
much the same for other types of offenses which the section supervises. 

Complaints involving civil rights, particularly police brutality 
cases, come for the most part through the Bureau. 

Mr. Couiier. The FBI? 

Mr. Caupwe.tu. The FBI. There are other sources such as writing 
direct in to the Department of Justice where a complainant feels that 
he has a just grievance, and a number of cases have been picked up 
out of the newspaper by attorneys in my section. I have instructed 
them to read the papers and where we see a recitation of a factual 
situation. which appears to present the elements of the offense, they 
are to call those to my attention and we send a copy of the newspaper 
clipping or the article to the Bureau and ask them about it. Some- 
times they are already on the job and it may be overlapping. 

Generally speaking, those are the main sources of complaints. 

Under the instructions existing, the Bureau conducts what is known 
as a preliminary investigation. That is, as has been pointed out, 
usually an interview with a person who has been aggrieved, or the 
complainant, together with a little collateral investigation, and that 
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is reported back to the Department through Bureau sources. That 
comes to the Criminal Division where it is sent to the Civil Rights 
Section. All of those complaints come across my desk and it is my 
job to assign them to one of the seven lawyers in that section. | 
assign them to the attorneys and they study those complaints or the 
preliminary investigation and make a determination under the statute 
as to whether or not there is a possibility of a violation of the civil 
rights statute. 

When that determination is made, the attorney in charge of that 
particular case prepares a memorandum to the Bureau asking for 
further investigation and in some instances suggesting certain lines 
of investigation. That comes back from the attorney preparing it 
to my desk. I initial it and send it forward to my superiors, to the 
first assistant, and from there it goes back to the Bureau for investiga- 
tion. How far do you want me to go on? 

Mr. Couurer. Then we have what is known as the full investigation, 
is that correct? 

Mr. Catpwes.u. Yes, that is a request for a full investigation. If 
on the preliminary investigation it appears that there are not the 
essential elements of the offense—and I mean that because the 
Screws decision had lirits in the application of the statute to certain 
types of police brutality cases. All cases of brutal treatment by 
police are not necessarily civil-rights cases. 

Mr. Cottier. So you make your determination not only on the 
basis of the facts but on the basis of the law? 

Mr. CaLpwez.u. On the basis of the applicable statute and the 
most recent decision of the courts. 

That request goes back to the Bureau. The Bureau makes what 
is termed a full investigation. In a matter of time that is reported 
back through the same channels to the Bureau and to the Criminal 
Division and to the section. 

Mr. Couuier. In that full investigation they go out and interview 
all witnesses and make a complete investigation of all the facts and 
find all the witnesses they can, is that correct? 

Mr. Catpweuu. Well, they make what they consider a full in- 
vestigation of all the witnesses. We do not generally tell the Bureau, 
1, 2, 3, who to speak to. 

Mr. Couturier. You direct the full investigation? 

Mr. Catpwe tt. The fullness of the investigation usually is left to 
the Bureau. 

Mr. Couurer. Under that set of facts, would the interrogation of 
the policemen be included in that full investigation? 

Mr. CaLtpwE.LL. It would in most cases. There are factual situa- 
tions where for strategic reasons—I mean by that trial purposes—it 
might be deemed wise not to interview the policeman because he is 
a prospective defendant. That, of course, would depend upon 
whether there is enough evidence without the necessity of inter- 
viewing a proposed defendant. Generally speaking, the cases are 
prepared with a view to seeing if you cannot get enough information 
to make a good case without going to the proposed defendant. 

Mr. Courier. But other policemen who might have been witnesses 
would also be included, would they not? 

Mr. Cautpwe.u. Normally, I would say, yes, they would be. 
You mean policemen who were not directly involved? 
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Mr. Coutuier. But who might have witnessed the occurrence. 

Mr. Catpwe.u. That is correct, sir. 

Mr. Coruter. As of today if the FBI is instructed to conduct a 
full investigation and if they deem it necessary, are there any pro- 
visions whereby under your policy or through an agreement with 
anyone else they would be restricted in any manner in going to those 
policemen? 

Mr. Catpwe.ti. No. You men restricting the Bureau on inter- 
viewing policemen? 

Mr. CouurerR. That is right. 

Mr. CALpweE.u. There are none. 

Mr. Courier. In other words, you leave it more or less to the 
FBI’s discretion in these cases? 

Mr. Catpwetu. That is correct. 

Mr. Couurer. Now let us go back to the date of August 14, 1952. 
You received @ memorandum at that time dated July 30, is that 
correct? 

Mr. CaLpWELL. That is correct. 

Mr. Couurer. That is the memorandum which I read a portion of 
a few minutes ago. You recognize it as that memorandum? 

Mr. CaLpwELL. Yes. You are referring to the July 30 memoran- 
dum? 

Mr. Couturier. That is correct. Prior to that time did you have 
any knowledge of any special provisions within the department 
which would in any manner affect your handling of police brutality 
civil rights cases? 

Mr. Caupwe tu. I do not know what you mean by speciai. 

Mr. Courier. As it would relate to any particular police depart- 
ment, cases arising in any particular area. 

Mr. Cautpweuu. We had no special provisions or restrictions, 
geographical or otherwise. 

Mr. Couuier. All cases, no matter where they arose, were handled 
the same? 

Mr. CaLpwe.u. That is correct, sir. 

Mr. Couturier. You received this memorandum of July 30. What 
did you do after reading that memorandum? 

Mr. Catpwetu. I received it on August 4. I read it and studied it 
and then I asked to talk to Mr. McInerney. 

Mr. Couurer. And you spoke to him? 

Mr. CaLpwe.u. Yes, at some time later in the day I went in to 
talk to him about this memorandum. 

Mr. Couturier. Will you tell us of that conversation? 

Mr. CaLpwELL. I made no notes of the conversation. 

Mr. Couurer. Just to the best of your recollection. 

Mr. Caupwe.u. It was a very brief meeting. I was concerned 
about applying this because that is my job, to do the paperwork, the 
routing and supervising of the work of the section. As I recall, I 
went in to Mr. MclInerney’s office and I said, “Jim, what does this 
mean?” He said, ‘Well, I have in mind giving certain police chiefs 
an opportunity to make their own investigations and report the results 
of those investigations back to us.” 

I believe he said at that time, “It grows out of this New York 
situation.” There ray have been some mention of the fact that the 
situation was considered bad for morale. I believe there was some 
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mention of morale of the police force, but I cannot be exact on that. 
My next question was what was bothering me, what was worrying me, 
was what is a large metropolitan area. I asked him that question. 
I said, ‘‘How will I administer this following the words ‘large metro- 
politan area’?’’ He was not very clear. He did not seem to have any 
definite ideas in mind, other than large cities. I think I said, “Well, 
aside from New York how about Philadelphia?” I tossed out Chi- 
cago, and he said “Yes.” 

At that particular time I think I mentioned Los Angeles because we 
were having an awful lot of complaints from the Los Angeles area. 
He said he thought he might like to try it with all of those cities. | 
did not get any definite idea as to the mechanics of it but I did get the 
idea that it was something he wanted to try, something he had in 
mind and that the details were not worked out. So I did not pursue 
the matter any further. I did not think it wise to argue about it or 
to pursue it further. I went back to my desk and put the original of 
this memorandum on my desk. 

From the administrative operation of the section, it called only for 
routing these cases when they came up to Mr. McInerney. At that 
stage of the game that was my understanding, and that was all my 
instructions were, that when I got a case coming across my desk 
which involved a large metropolitan area, that I would put a sticker 
on it for Mr. MelInerney’s attention. That is, when we got a com- 
plaint and it had gone through our attorneys and they decided there 
was a need for investigation, because the vast majority of cases fall 
by the wayside because of an understanding of how limited the legis- 
lation is, obviously wany of them are sent in by people whom we 
call crackpots or people who are misguided. I made the decision at 
that time that we would strearrline all of these cases and make a 
decision and if there was a decision in this section by one of the 
attorneys and myself, of course, as head, that there was need for 
investigation, that would reduce the number, I would send them to 
Mr. McInerney and then we would find out what he wanted from us, 
because he did not clearly outline to me the modus operandi which 
he had in mind. 

Mr. Couturier. Did he refer to the conversation he had had on 
July 11, 1952? 

Mr. Catpwea.u. He did not refer to any specific conversation or to 
any date. He merely said “that New York situation’’, or “that New 
York case.” I think he may have referred to the Ryan case but | 
am not sure of that. I did get the idea that it had something to do 
with New York in his mind. It seems like he used the words that 
this idea of his grew out of the New York situation. 

Mr. Couurer. Did he characterize it in any way, this procedure? 

Mr. Cautpwe tt. No, that was my biggest trouble. My job is to 
carry out the instructions in handling the paperwork and supervising. 
He was not clear as to the procedures that I should take. 

Mr. Couttrer. Did he refer to it as an experiment? 

Mr. Catpwe.ui. Not by that word. I got the impression that it 
was something he wanted to try, something he had in mind that he 
wanted totry out. I don’t recall that he used the word “experiment.” 

Mr. Couturier. Someone in your section is handling New York 
cases, is he not? Isn’t there one man there who has that? 
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Mr. Caupwe.i. One man has most of the New York cases but 
I have assigned New York cases to one or two other attorneys. 

Mr. Couturier. Following that conversation did you talk with any 
of those gentlemen about this? 

Mr. CaLpweE ut. I believe I did. I believe when this matter came 
back to me that I called in Mr. Brodie, Sidney Brodie. 

Mr. Couturier. He is what? 

Mr. CaLpWELL. He is an attorney who exam ines these corr plaints. 
| showed him this men orandum and as best I recall I just explained 
to him what I thought it meant and told him that we would follow 
this. I am not sure whether I talked to him about this. I think 
I did. 

Mr. Couurer. Did you take any other action with regard to this 
matter following that? 

Mr. Catpwe.u. I don’t know what you mean by action. This 
does not call for me to take any action except in future cases. They 
were to be routed to Mr. McInerney’s attention, which prior to the 
writing of this memorandum was not the practice. They were 
routed to Mr. Whearty, who is his first assistant. You say did I take 
any Other action. I took no other action. 

Mr. Couturier. On August 10, 1952, Mr. McInerney was trans- 
ferred to the Lands Division and a new Assistant Attorney General, 
Mr. Charles Murray, was appointed. 

Mr. CALDWELL. That is correct. 

Mr. Couurer. Did you discuss this matter with Mr. Murray? 

Mr. Catpwe t. I did not. 

Mr. Couturier. This matter did not come up again, then, until the 
Jackson case arose, is that right? 

Mr. CaLpweE LL. I do not know what you mean by come up again. 
The Jackson case arose before this matter was directed to my atten- 
tion again. I might say here so you will understand the chronology 
of this, I never did know exactly how Mr. McInerney intended to 
administer this, nor did I have a definite idea as to what he had in 
mind, only generally that we would perhaps give the police an oppor- 
tunity to do their own investigation. But whether we should write 
a memorandum direct or ask the Bureau, I did not know. This is a 
memorandum to me. I considered it Mr. McInerney’s idea or pro- 

osal, and when Mr. McInerney left the section on the 10th of August 
I filed it and forgot it. 

The Cuarrman. Let me just clear that up. Did you not consider 
it was still in force after Mc. McInerney left, or did you consider it 
was a personal order by Mr. McInerney? 

Mr. CaLpwe tu. I considered it a personal order by Mr. McInerney, 
because if it had been considered by me to be an official matter I 
would have had copies made and if it involved a new procedure other 
than calling these cases to his attention I would have taken some other 
action. I did not consider it such. 

Mr. Cotuier. You say the Jackson case, as I recall the dates, the 
arrest and so forth, occurred on August 9, so the department got into 
that case after that? 

Mr. CaLpwetu. There are so many of those cases and so many dates 
that you will have to help me. 
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Mr. Couturer. So actually this occurred just 5 days prior to the 
happening of the Jackson case although probably the department was 
not aware of the date. 

Mr. Catpwe.u. That may be correct, sir. That is the Jackson- 
Brennan matter? 

Mr. Couturier. Yes. Did you personally participate in the handling 
of that Jackson-Brennan case? 

Mr. Catpwe.u. To the extent of glancing over the reports when 
they came in and assigning it to an attorney. Then when it came 
back to my desk, looking over the reports and initialing the corre- 
spondence and sending it out, yes. 

Mr. Couturier. Are you aware that during the course of handling 
the Jackson case and after the FBI was authorized to make a full 
investigation, that there was difficulty in arranging interviews with 
police officers involved? Did that come to your notice? 

Mr. Catpwe... No. 

Mr. Couturier. At no period of the Jackson case did that come to 
your notice? 

Mr. Catpweuu. No, I do not recall—you say no period of the 
Jackson case. Let us be a little more specific. 

Mr. Couurer. Right up to now. 

Mr. Catpwe.u. It came to my attention that there was some diffi- 
culty in the Jackson-Brennan matter later on, in January. 

Mr. Couurer. Any time? 

Mr. CaLpwe.u. Yes, in January. 

Mr. Couturier. But in writing any directive to the FBI or in making 
any decision relating to the Jackson-Brennan case, you did not con- 
sider this matter in connection with that, did you? 

Mr. CaLpwe ... I did not. 

Mr. Couturier. Did you prepare a letter dated January 16, 1953, 
to United States Attorney Myles Lane, United States attorney for 
the southern district of New York, in the Jackson-Brennan case, 
wherein the department revoked an agreement between the Justice 
Department and the police department? 

Mr. CaLpwet.. That is what date, please? 

Mr. Courier. January 16, 1953. 

Mr. CaLpwELL. I participated in the preparation of such a letter. 

Mr. Courier. Who actually wrote that letter? 

Mr. CatpwELt. This is the Jackson-Brennan? 

Mr. Couuter. Yes. 

Mr. Catpwe.t. I think Mr. Kilbridge, at my direction, prepared 
that letter. If you have a copy of it I can tell it. 

Mr. Cot.rer. I did not want to bring it in right now. I just 
wanted to know who prepared the letter, whether you prepared it or 
someone else. 

Mr. CaLpwe tt. He prepared it at my direction. 

Mr. Cotuier. We will introduce that letter later on. That is all. 

The Cuarrman. Mr. Rogers? 

Mr. Roacers. Do I understand the procedure in this division of the 
Department of Justice is that neither the FBI nor the United States 
attorneys do not, without direction from your division, institute 
these civil rights cases, on their own without orders from you for an 
investigation? 

Mr. CaLpwE.Lu. Will you state that again, please? 
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Mr. Rogers. In this division, the civil rights division. 

Mr. CaLpwWELL. It is only a section. 

Mr. Rocers. In the Civil Rights Section all violations of the 
civil rights statute must first be authorized for prosecution or investi- 
gation in your division before any investigation is made by the FBI 
or any prosecution is had? 

Mr. CaLpwe tu. That is correct, sir; with this one qualification. 
The Bureau is authorized to make a preliminary investigation without 
waiting for word from us. 

Mr. Rocers. Do you mean by preliminary that if any agent in 
charge of the FBI in any district throughout the United States should 
have it directed to his attention that there is a possible violation of a 
civil-rights statute, he makes a preliminary investigation? 

Mr. CALDWELL. And submits a report to us. 

Mr. Rogers. And submits it? 

Mr. CaLtpwe tt. That is correct, sir. 

Mr. Rocers. Then after that has been submitted, then your office 
examines it to ascertain whetber or not a full-scale investigation 
should be made? 

Mr. Catpwetu. That is correct, sir. 

Mr. Rocers. In this particular Jackson case, was there a prelim- 
inary report prepared by the field office of the FBI in New York City? 

Mr. Caupwe t. I cannot be sure but I think there was a preliminary 
report. 1 would have to check the files. 

Mr. Rogers. You would have to check the files in order to give us 
that accurate information? 

Mr. Caupwe ... I think so, yes. 

Mr. Rogers. After the preliminary report was received, do you 
know whether the files reflect that a full-scale investigation was au- 
thorized. 

Mr. CALDWELL. It was, sir. 

Mr. Rocers. And do you recall when. that authorization was made 
for a full-scale investigation? 

Mr. CaLpweEL.L. I believe it was in either September or October of 
last year. 

Mr. Rogers. As a result of that decision, was it passed on to the 
FBI to interview witnesses? 

Mr. CaLtpwe.u. That is correct, sir. We prepared a memorandum, 
the date of which I am not sure, but I think it was either in the later 
part of September or in October, directing the Bureau to make a full 
investigation and I think to interview the police officers. 

Mr. Rocers. Do you have anything in your file to show any report 
that was made by the Bureau as a result of their investigation by, we 
will say, the 6th of November 1952? 

Mr. CaLpweELL. Do you mean do we have in the files a report from 
the Bureau as early as November 6? 

Mr. Rogers. Yes. 

Mr. CaLpwe.v. I cannot answer that question out of my recol- 
lection. 

Mr. Rogers. Would you know whether or not you had authorized 
a prosecution on or before November 6, 1952, in the Jackson case? 

Mr. Caupwe ut. I do not think we had authorized a prosecution, not 
in that sense. We had authorized an investigation, a full investigation, 
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including an interview by the Bureau with the policemen before 
November 6. 

Mr. Rogers. Was that information transmitted to anybody other 
than the Federal Bureau of Investigation? 

Mr. Catpwe.u. Not to my knowledge. It may have been trans- 
mitted—a copy of that may have been transmitted to the United 
States attorney, Mr. Lane. That is sometimes done. 

Mr. Rogers. Would the Bureau of Investigation in New York 
City investigating this case submit its report of its investigation to the 
United States attorney and send you a copy of it? 

Mr. Catpwe.u. That is the usual procedure, that is correct, sir. 

Mr. Rogers. But you do not know whether or not prior to Novem- 
ber 6, 1952, you had authorized the United States attorney to proceed 
with the prosecution? 

Mr. CaLpwE .u. I do not know but I am reasonably sure that we 
did not at that stage of the game. I cannot be sure. 

Mr. Rogers. Would you at any time direct the United States 
attorney’s office to ask permission to interview the policemen involved 
in a case of civil rights? 

Mr. Catpwe tt. If I understand your question, would we ask the 
United States attorney’s office to request the police commissioner of 
New York to give permission? 

Mr. Rogers. Yes. 

Mr. Catpwe i. I don’t think that occurred in the Jackson- 
Brennan case. 

Mr. Rocrrs. We have some testimony in this case that about the 
6th of November, 1952, an assistant United States attorney secured 
an appointment with the commissioner of the city of New York and 
on the 12th day of November they kept an appointment. At that 
time the assistant United States attorney testified to this subcommit- 
tee that he asked the Commissioner of the city of New York to make 
available certain policemen for questioning. Do you have any 
knowledge of any information given to that assistant United States 
attorney or the United States attorney to make that request of the 
commissioner? 

Mr. Catpwe.t. I do not recall any such correspondence going 
across my desk in this case to that effect. 

Mr. Roamrs. But the files would reflect it? 

Mr. Catpwett. The files would reflect it if it was there. 

Mr. Rogers. Do you have any recollection of when you authorized 
the United States attorney for the southern district of New York to 
proceed with a prosecution in the so-called Jackson case? 

Mr. CatpweLi. We do this, Mr. Congressman. We authorize 
a full investigation by the Bureau. The thing that is giving me 
trouble is to authorize prosecution. Once that is done, we consider 
that the wheels of prosecution are turning. The next stage in the 
game is presenting that matter to a grand jury for indictment. 

Mr. Rocrrs. May I interrupt you there? Let us back up. Once 
you have authorized a full-scale investigation and the FBI goes 
out and makes it, they submit their report to you and probably to the 
United States Attorney. 

Mr. CaLpwe.u. A copy goes to the United States attorney, yes. 

Mr. Rocurs. Has it not been your policy that before presenting 
civil rights cases to the grand jury that you authorize or direct the 
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United States attorney to either proceed or discontinue the case? Has 
that not been your policy? ? Or is the United States attorney free to 
proc eed with prosecution without authorization? 

Mr. Catpwetu. No, sir. That is what is giving me trouble with 

your question. The United States attorney is not free to proceed 
vith prosecution of any of these cases without first clearing with the 
Department of Justice on the matter. 

Mr. Rocrrs. But you do not have any memory of when you 
authorized them to proceed with the presentation to the grand jury 
of New York City? 

Mr. CALDWELL. Yes, sir; I think I do. 

Mr. Rogers. When was that? 

Mr. Catpwe.u. That was in January, if my recollection serves me 
correct. Sometime in the early part of January we directed a letter 
asking the United States attorney to proceed with the presentation of 
this case to the Federal grand jury. 

Mr. Rocrrs. Then in November of 1952, do the files reflect any 
instructions to the United States attorney of the southern district of 
New York? 

Mr. CaLpWELL. Only the copy of our memorandum which we sent 
to the Bureau telling them to proceed with a full inv estigation. There 
may be something in there but I do not think there is to the United 
States attorney, telling him to do this, that or the other. I do not 
recall that there are any specific instructions in the file. Once the 
matter is authorized, once the Bureau is authorized to proceed with 
a full investigation, ‘copies of their reports go automatically to the 
United States attorney and we in the Department review them. 
Then when we reach a conclusion that the investigation is complete, 
that the Bureau has completed its investigation, we then tell the 
United States attorney that we think the matter should be presented 
to the grand jury, if that is our opinion. 

Mr. Roaurs. Up to the time that you make this determination 
as to whether or not it should be presented to the grand jury, what is 
the duty and responsibility of the United States attorney? 

Mr. CaLpweE.u. I suppose good preparation would indicate that 
he would keep on top of it and become familiar with it, but we do 
not instruct bim on when he shall interview the witnesses or what 
he shall do in the way of preparing the matter. 

Mr. Rogers. Is he under any obligation to you? As I understand 
from your statement, the rule from. your Department and the rule 
from the Criminal Division of the Department of Justice in Wash- 
ington, according to instructions given to the attorneys, they were 
not to institute civil rights cases without instructions from the Wash- 
ington office. 

Mr. Caupwetu. That is correct. 

Mr. Rogers. In this case, in the month of September or October 
of 1952 your office, by a memo to the Federal Bureau of Investigation, 
asked them to proceed with a full-scale investigation. 

Mr. CaupweE.u. That is correct, sir, to be best of my recollection. 

Mr. Rocrrs. Then your office in order to determine whether or 
not it should be presented to the grand jury had to await a report 
from the Bureau of Investigation. You received that report and in 
the early part of January 1953, authorized it to be presented to the 
grand jury. 

30738—53—pt. 1——15 
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Mr. Catpwe.i. That is correct, sir, because that is the next step 
in which a case actually moves. 

Mr. Rocers. My question is, what is the duty and responsibility 
of the United States attorney for the southern district of New York 
from the time that you ordered the investigation by the FBI unt 
your Department arrived at a conclusion to present it to the grand 
jury? Is there any duty or responsibility to the United States 
attorney for the southern district of New York in that case at ll 
during that interval? 

Mr. Catpwe tu. Well, it is very difficult to answer that. There 
are no instructions on it. There are no instructions telling him when 
he shall proceed to prepare the case. That is left with him. He may 
want to prepare, he may want to start in on it, before the decision 
is made. But normally he is not called upon by us in the Department 
to do anything in the case until he is told that we have approved the 
next step, which is presenting the matter to the grand jury. 

Mr. Rocers. Then so far as you can recall in this case, no instruction 
was given to the United States attorney for the southern district of 
New York to proceed in any manner prior to the date that you 
decided that it should be presented to the grand jury? 

Mr. Catpwe t. I do not recall any instructions at all. 

Mr. Rocers. That will be all. 

The CuHarrman. Mr. Caldwell, one question. As I understand it 
in turning over these civil-rights cases to the FBI for either a prelim- 
inary or a full investigation, it is not your practice to limit them as to 
whom they shall talk? 

Mr. CaLpwe... No, that is not the practice. 

The Cuatrman. And it would be most unusual if you were to do 
that, would it not? 

Mr. Caupwett. In unusual circumstances we suggest that a 
discreet inquiry be made about certain lines, but we leave it up to 
them. When we get a complaint upon certain matters we may say 
that we would like to have a little additional information and ask 
them to develop it, but we do not tell them to interview that person. 
That is not the practice. 

The CuarrMan. It would be most unusual if you were to say 
“oo out and interview X, Y, Z.”’ In either a preliminary or a full 
investigation, would it not? 

Mr. Cautpwe.u. There are times when we suggest the lines along 
which we think an investigation should be developed. 

The CuarrMan. But would it not be most unusual for you to 
direct either in a preliminary or in a full investigation that the FBI 
go out and investigate only certain named individuals? 

Mr. Catpwe.u. That would be most unusual, yes. 

The CHatrMan. Have you ever known of that happening? 

Mr. Catpwe tt. I do not recall any but it is possible because of the 
development of a certain angle on a case we would tell them that we 
want, let us say, a little further investigation. 

The CrarrMan. I am not talking about a little further investi- 
ation. I am talking about a charge of violation of civil rights being 
led with the Justice Department and it being determined that a 

preliminary investigation should be made. It would be most unusual, 
would it not, to turn that matter over to the FBI for such a preliminary 
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investigation and to say to them, ‘“‘go out and interview only certain 
named individuals.’ 

Mr. CaLpwe Lu. That is right, to restrict it that way. 

The CHarrMAN. The same is true if you were beyond the stage of 
the preliminary investigation and were then conduc ting a full scale 
investigation. It would be most unusual to direct them only to 
interview certain named individuals. 

Mr. CaLpweE.u. That would be most unusual because a full investi- 
gation implies that they should develop it fully. 

The CuarrMan. And you say you can not recall any case where 
that has been done? 

Mr. Catpwe.u. What has been done, Mr. Chairman? 

The CuarrMANn. Where you have directed either a preliminary or 
a full investigation to examine only certain named individuals. 

Mr. CaLpweE.u. Offhand I do not recall any except in those cases 
where prisoners have written in complaining that they have been 
railroaded and framed. We get a lot of complaints that way. We 
get a tremendous variety. 

The CuarrMANn. Let us exclude the prisoner cases. Could you 
think of any others? 

Mr. CaLpwE Lu. I do not recall any other, Mr. Chairman. 

The CHAIRMAN. Vote fraud cases come under the jurisdiction of the 
civil rights section; do they not? 

Mr. Catpwe.u. That is correct, sir. 

The CuarrmMan. That is all. Mr. Jonas? 

Mr. Jonas. No questions, Mr. Chairman. 

The CuarrMan. Mr. Hillings? 

Mr. Hiturnes. No question. 

Mr. Couturier. I have one further question. The United States 
attorney or assistant United States attorney handling a particular 
case could, under your policy, without any instruction, act upon a 
particular case and attempt to develop ‘he investigation after a full 
investigation had been authorized? 

Mr. CaLpwELL. Oh, yes; that is right. 

Mr. Couurer. I am referring now, and I want to make it clear, to 
the fact that in this particular instance we have had testimony that 
Assistant United States Attorney Greenberg received a copy of an 
FBI report which reported the results of the full investigation, and, 
acting upon that, he has indicated that he felt there was a prima facie 
case, ‘and he then went to see Commissioner Monaghan in order to 
further determine for himself, as he states, whether there was or was 
not a case and attempted to obtain permission to interview the police 
officers. Now, that would not be out of order, would it? 

Mr. CaLtpwe.u. No, we do not attempt to direct the activities of 
the United States attorney or the assistant United States attorney in 
the preparation of the case, in doing what he thinks is working toward 
that. The only thing we direct is that we make the decision in the 
first place, to put the Bureau in for a full investigation, and then we 
require that we have concurrence with him as to presenting it to a 
grand jury, making it a formal part of the proceedings of the court. 

Mr. Couurer. But his action in furthering that investigation is up 
to him. 

Mr. Catpwe tu. That is left entirely up to him. 
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Mr. Couurer. And his action in this regard you would say would 
be normal? 

Mr. Catpwe.u. It would be quite normal because it is something 
that he could be doing in the meantime. 

Mr. Couurer. Thank you. 

The Cuarrman. Thank you, Mr. Caldwell. The witness on Wed- 
nesday will be Mr. Raymond P. Whearty, first assistant to the 
Assistant Attorney General in the Criminal Division, James P. 
McGranery, the former Attorney General, and James X. Kilbridge 
of the Justice Department. If there is nothing further the subcom- 
mittee will stand in recess until Wednesday morning at 10 a. m. 

(Whereupon, at 4:10 p. m., the subcommittee was adjourned until 
10 a. m., Wednesday, March 4.) 
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WEDNESDAY, MARCH 4, 1953 


House or REPRESENTATIVES, SPECIAL 
SuBCOMMITTEE To INVESTIGATE THE DEPARTMENT 
OF JUSTICE, OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 
The subcommittee met pursuant to call at 10:20 a. m., room 343, 
House Office Building, Hon. Kenneth B. Keating (chairman of the 
subcommittee) presiding. 
Present: Messrs. Keating, Jones, Hillings, and Rogers. 
Also present: Robert A. Collier, chief counsel. 
Mr. Keatina. The subcommittee will come to order. 
General McGranery, will you arise and be sworn? 
Do you solemnly swear that the evidence you will give in this 
proceeding will be the truth, the whole truth and nothing but the 


truth, so he lp you God? 
Mr. McGranery. I do. 


TESTIMONY OF JAMES P. McGRANERY, FORMER ATTORNEY GEN- 
ERAL, DEPARTMENT OF JUSTICE 


Mr. Couuier. For the record, this is former Attorney General 
James P. McGranery. 

General, just briefly I would like to establish your previous experi- 
ence with the Justice Department. As I understand, you served for 
several terms in Congress and then went with the Justice Department. 

Mr. McGranery. I resigned Congress to become the Assistant 
to the Attorney General in November of 1943. 

Mr. Couturier. And you remained in that position until when? 

Mr. McGranery. Until October of 1946. 

Mr. Couturier. And that position is the same as is now entitled 
“Deputy Attorney General’’? 

Mr. McGranery. That is correct. 

Mr. Couuter. Then following that, you were appointed a Federal 
judge? 

Mr. McGranery. For the eastern district of Pennsylvania. 

Mr. Couturier. And you resigned that to accept a position as Attor- 
ney General on what date? 

Mr. McGranery. May 27, 1952. 

Mr. Couturier. General McGranery, the matter which is the con- 
cern of the subcommittee in these hearings is whether or not there was 
an alleged agreement between the Department of Justice and the 
New York City Police Department, which alleged agreement affected 
the handling of civil rights police brutality cases 
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Will you inform the subcommittee when you first had knowledge of 
any such alleged agreement, arrangement or what other name it 
could be determined? 

Mr. McGranery. During my tenure as Attorney General, it was 
part of our practice to hold meetings each morning. Attending those 
meetings would be the Solicitor General, the Deputy Attorney General, 
the head of the Criminal Division and Mr. Hoover, Director of the 
Federal Bureau of Investigation. 

On the morning of Monday, to be precise, January 12, Mr. Hoover 
told me in the open meeting that his agents, in endeavoring to investi- 
gate a civil rights matter in New York City, were told that they 
could not interrogate the police for the reason that there was an 
agreement between the Criminal Division of the Department of Jus- 
tice and the Police Department of the City of New York. 

I could not understand that there could be any such agreement, and 
turned to Mr. Murray, who was acting head of the Criminal Division, 
and asked him about it and he said that he at that particular moment 
did not know anything at all about it, that he himself had never had 
any understanding to that effect. 

[ directed him to forthwith notify our United States attorney for 
the southern district of New York, who in turn was to communicate 
to the police authorities of New York City the fact that if there was 
such an agreement in effect it was to be terminated immediately, and 
failing in any cooperation on the part of the police of the city of New 
York in giving information to the Federal Bureau of Investigation 
in the conduct of their investigation into these civil-right cases, that 
he, the United States attorney for the southern district of New York, 
was to institute grand jury proceedings and get the information by 
way of the grand j jury. 

This, as you recognize from the dates, was exactly the week that 
my administration was terminated. So the action that I took was 
with my termination date in mind. 

Mr. Couturier. General McGranery, you were told that an agree- 
ment existed and that the FBI had found it impossible to interview 
police officers in connection with a particular case. Is that correct? 

Mr. McGranery. Well, it was a little stronger than that. Mr. 
Hoover related it to me in this fashion: 

That his agents were told that they could not interview the police 
because of the existence of this agreement. 

Mr. Co.irer. And had the FBI attempted on more than one 
occasion to interview these police officers? 

Mr. McGranery. That I did not go into. 

Mr. Cotiier. Did anyone bring to your attention at that time a 
telephone call that had come in from Myles Lane to Ray Whearty? 

Mr. McGranery. Not at that time. There was some discussion 
with Mr. Murray regarding that later, and that, I believe—that tele- 
phone call—was sent up by way of memorandum to Mr. Murray, who 
in turn spoke to me about it, and they thereafter hy oy by letter. 

I am told some 2, 3, or 4 days after Mr. Hoover had made the com- 
plaint to me. 

Mr. Coutrer. At the time you were informed of this agreement, 
were you informed that it had been made at a conference between Mr. 
McInerney and police officials? 
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Mr. McGranery. No, sir; I had not been told that at that par- 
ticular time. 

Mr. Couturier. Were you later informed of that? 

Mr. McGranery. Yes, I was. 

Mr. Couturier. Would that be after the date of the letter that went 
out? 

Mr. McGranery. No, it would be prior to the date. 

Mr. Couturier. Within that period of several days? 

Mr. McGranrry. Yes. 

Mr. Coxurer. And were you informed of the details of the July 11 
conference? 

Mr. McGranery. No, I was not. 

Mr. Cotuier. You did know the participants in the conference? 

Mr. McGranery. That is right. 

Mr. Couurmr. Did you talk to Mr. McInerney regarding this 
matter? 

Mr. McGranery. No, sir; I did not. 

Mr. Couturier. Did you at any future date prior to the date of your 
termination with the Department discuss this matter with any Depart- 
ment of Justice officials other than the conferences you have had? 

Mr. McGranery. No, sir. 

Mr. Couturier. Did you take any further action with regard to it? 

Mr. McGranery. No, sir. 

Mr. Couurer. I believe it would be fair to state you delegated that 
to persons having responsibility under you; is that right? 

Mr. McGranery. No, sir; I felt that I had cut it off completely 
and entirely. I said, so there would be no misunderstanding, that the 
agreement should be terminated promptly, forthwith, and that the 
New York police would cooperate and, failing in their cooperation, 
that we would set up a grand jury and obtain the information that 
way. 

Mr. Couuirer. We had previous testimony from Mr. McInerney 
to the effect that this suggestion had been made and he had been 
sympathetically disposed toward it on the basis that it would be an 
experiment. 

Do you have any comment to make on that statement? 

Mr. McGranery. Well, it is hard for me to understand what Mr. 
McInerney would have in mind. 

Mr. McInerney is a man of broad experience in the Department, 
but I could not conceive of any experiment which would have for its 
purpose a delegation of power which is a direct authorization by the 
Congress that the laws of the Federal Government would be enforced 
by the Department of Justice and as a part of that, the Federal Bureau 
of Investigation is required to investigate all crimes having to do with 
Federal violation of the law. 

Certainly I cannot for the life of me conceive of any delegation of 
that authority. We are directly responsible to the Congress for the 
enforcement of the law and there is no authorization by which we 
might delegate some authority. 

| just do not know what Mr. McInerney would have in mind. 

It was my purpose, and it is part of my report, that Federal laws 
should be enforced without regard to particular local situations or 
customs. I have that embodied in my report, that the Attorney 
General ought to have the right to rotate even United States attorneys, 
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There is nothing in the Federal law that would require a United States 
attorney to be a resident of the district in which he is prosecuting the 
laws of the land or enforcing the laws of the land. 

So any agreement to permit one particular locality over another to 
have some flexibility, if you want to put it that way, in how the law 
is to be enforced, is inconceivable to me. 

Mr. Couurer. We have also had testimony to the effect that this 
suggestion was made to Mr. McInerney on July 11, and, as he testified, 
he was sympathetically disposed toward it, and that it was in the 
nature of a personal discussion and a personal policy of Mr. McInerney. 

Is there any such thing as a personal policy of an Assistant Attorney 
General? 

Mr. McGranery. Of course not. There could be no such policy 
that would be valid. It may be that a particular individual would 
like to see something worked out in a particular way to his liking, 
but no valid policy couid exist because of the feeling of an individual. 

Hence, my policy meetings each morning to get the sense of what 
the Department should do, not the individual, and what action the 
Department ought to take. 

Mr. Coxuter. Is it or is it not true that when Mr. McInerney 
received this suggestion he should have communicated it directly to 
the Attorney General for a discussion? 

Mr. McGranery. Well, without being facetious, Mr. Collier, the 
answer to that is obvious. We would not be here this morning dis 
cussing it if that had been followed. 

Mr. Couturier. What would be the effect, in your opinion, upon the 
operations of the FBI for such an agreement to be entered into? 

Mr. McGranery. I should think almost irreparable harm could be 
inflicted upon the integrity of the law. You would have the police 
a law unto themselves. There has been brought to my attention, as 
Attorney General, one rather flagrant v iolation by an officer who was 
in the district and later went off and was employed by the police 
department of another community. There, as is generally known 
now, he has committed a very serious crime in violation of the civil 
rights of the particular person he was arresting. 

I should think that no certificate should be granted by the Depart- 
ment of Justice to any local police organization to carry on what 
might be regarded as the old third- degree, and revive it. 

Mr. Couiier. After you directed the letter rev oking the agreement, 
did you personally see that piece of correspondence? 

Mr. McGranery. No, I did not. 

Mr. Couturier. That went out through Mr. Murray’s office, is that 
correct? 

Mr. McGranzury. That is right. 

Mr. Co.urer. Is there anything in addition that you feel the sub- 
committee should know relating to this matter today? 

Mr. McGranery. No, sir. 

Mr. Cour. I will ask you one more question. 

You did not communicate with anyone in the New York Police 
Department about this matter, is that correct? 

Mr. McGranery. I had no direct contact with anyone in New 
York at any time regarding this matter. 

Mr. Couuter. That is all. 
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The CuatrrMAN. Mr. McGranery, in this conversation at which 
Mr. Hoover informed you about this matter at a staff meeting, did 
he state at that time who had refused permission to interview the 
olice officers? 

Mr. McGranery. I do not believe he did, Mr. Keating, and I 
do not believe I asked him, because the whole thing, as it was raised, 
made it bard for me to conceive or understand that such could be the 
case. 

The CHarrMAN. General McGranery, it has been the announced 
purpose of the chairman of this subcommittee, as I feel sure it was of 
the chairman during the last Congress, to hear fully both sides of any 
controversy which might exist in an effort to elicit the true facts and 
in that connection to welcome proper and appropriate questions from 
those who might have adverse interest which could be put to a witness 
such as yourself, at this time. 

| have received just this morning, and without any opportunity 
to go over them carefully, a letter with certain questions which it is 
asked be propounded to you. 

This letter is from Victor J. Herwitz, assistant corporation counsel 
of the city of New York, in which he states that he represents the 
city of New York and the police department. 

He asks that these question be put to you. Some of them are 
obviously improper in form. The question is: 

Do you challenge the truth of that statement? 


Of course, any lawyer knows that that is an improper question in 
form. However, some of them are proper in form and I would like, 
while they may be somewhat repetitious, to have the questions put to 


you by counsel, to ask them of you now in order that there may be 
no question about the matter being explored. 
The first is: 


Did you ever ask your Assistant Attorney General, James M. McInerney, 
whether he had made any agreement, secret or otherwise, with representatives of 
the New York City Police Department to the effect that Justice Department 
officers would not intervene in the investigation and enforcement of Federal 
civil-rights legislation in New York City? 

Mr. MeGranery. I answered that, that I did not. 

The CuHarrMan. The next question was: 


Did you ask Myles J. Lane if Mr. McInerney had made any such agreement? 


Mr. McGranery. I did not. 

The CHAIRMAN: 

Did you ever speak to anyone in or out of the Justice Department who in any 
direct— not hearsay— evidence that an agreement of the nature indicated had 
been entered into between your Department and representatives of the New York 
City Police Department? 

I suppose we have to say other than Mr. Hoover, because you have 
already testified that he told you there was such an agreement. 

Mr. McGranery. I have talked to Mr. Hoover, I have talked to 
Mr. Murray, and——— 

The Cuarrman. Mr. Murray later told you of such an agreement, at 
a later date? 

Mr. McGranery. That is right. 

The CuarrMan. At this staff conference? 

Mr. McGranery. At that time he did not know anything about it. 
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The CuarrMan. But later he told you of it? 

Mr. McGranery. After he went back to his office and made this 
inquiry then he told me of this memorandum that he had from 
Whearty’s office. 

The CHarrman. And Mr. Whearty was at that time head of the 
Criminal Division? 

Mr. McGranery. Mr. Murray was the head and Mr. Whearty was 
his first assistant, I believe. 

The CHarrMan. The next question: 

Is there any document in the Department of Justice, if you know, other thar 
Mr. McInerney s memorandum of July 29 and July 30, which refers to the con- 
ference of July 11, directly or indirectly? 

That will become apparent in the later evidence which we will put in 

Do you know? 

Mr. McGranery. I made no inquiry whether there was or was not 

The Cuarrman. The next question: 


as to his knowledge of the meaning and true significance of the McIrerney memo- 
randum of July 30? 


Did you ever speak to Mr. Caldwell, the Chief of vour Civil Rights Section, 


Mr. McGranery. The only conversation I have had with Mr. 
Caldwell was this morning when I bid him good morning. He is 
here in the room. None whatever. 

The CuarrMANn. In the normal course of events you would deal with 
whom? 

Mr. McGranery. Mr. Murray. 

The Cuarrman. He was Mr. Caldwell’s chief? 

Mr. McGranery. That is right. 

The CuarrMaNn. The next question is: 


Were other drafts prepared for your signature * * *— 


The next is not completely intelligible to me, but may be to you, 
and I will put it in the form in which it is here: 

Were other drafts prepared for your signature, of your letter, or your memo- 
randum concerning an alleged agreement? 
As I understand it, there is not anything with your signature, is there’ 

Mr. McGranery. That presupposes that there has been some- 
thing signed by me in connection with this matter. There is no 
letter that I affixed my signature to in connection with this entire 
matter. 

The CuarrmMan. Your instructions were oral and they were carrie 
out in writing by others. 

Mr. McGranery. To Mr. Murray, exactly so. 

The CuarrMan. The next question: 

Have you, before testifying, examined the complete file of the Jackson case? 


Mr. McGranery. I have not looked at the Jackson case at all. 

The Cuarrman. The next question: 

Is it not a fact that you had in the files of the Department a clear statement to 
the effect that there was no document written or other evidence of indication 
that any agreement of the nature ever existed? 

Mr. McGranery. I do not know anything at all about it, sir. 

The Cuarrman. The next question I will read, because obviously 
it is not proper. 


If you have not looked at the files before, will you do so now and state what 
the contents are? 


) 
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The file is not here and under the ruling of the Attorney General in 
the Jackson case, they are not made available to the committee in 
any pending case. 

It is the same ruling which you had. 

Mr. McGranmry. Yes. 

The CuHarrMAN. Would it be fair to say that you have no personal 
knowledge whatsoever of what occurred at the July 11 meeting and 
you have never spoken to anyone—well, I think we had better break 
that down into two questions: 

Would it be fair to say that you have no personal knowledge whatever of what 
occurred at the July 11 meeting? 

Mr. McGranery. That would be correct. I could not. 

The CuarrMan. The rest of the question is: 


And you have never spoken to anyone who had actual knowledge thereof? 


Mr. McGranery. Never. 

The CHAIRMAN. The next question is—and we have got to shorten 
it: 

Do you agree with Mr. McInerney’s statement of Department of Justice policy 

and practice regarding enforcement of Federal and civil-rights statutes as it is 
stated on pages 446 to 450 of the record in these hearings? 
Now we are not going to ask you to read four pages of this testimony 
at this point and delay this proceeding, but as a substitute for that, 
you may state what Department of Justice policy and practice was 
regarding enforcement of Federal civil-rights statutes. 

Mr. McGranery. I believe, and I feel that my record shows, that 
civil rights should be strictly, vigorously, and promptly enforced. 
Any agreement abridging this would be, in my opinion, itself a 
violation of law. 

The CuarrMan. I take it that Mr. McInerney in his testimony 
referred to an effort to cooperate between the Federal and local 
law-enforcement agencies. 

Of course, you go along with that? 

Mr. McGranery. Indeed, yes. I feel there should be, between all 
law-enforcement agencies, a single purpose, the enforcement of the 
law without fear or favor. 

The CoarrMan. The next question is not properin form. However, 
I will read it. If you care to comment on it, you are at liberty to do 
so. The question is: 

Do you have any reason to take exception to Mr. McInerney’s tribute to the 
sincerity and good faith of Police Commissioner George Monaghan that he 
initiated the July 11, 1952 conference at which a pending case and a suggestion for 
handling a theoretical future case were discussed? 

That is mostly in quotes. Do you care to comment on that? 

Mr. McGranery. No, other than to say I certainly would not take 
exception to it. I do not know Mr. Monaghan at all. 

The CuatrMan. The next question, on which you are at liberty to 
comment or not as you see fit, is: 


After reading Mr. McInerney’s description of what took place at the conference 
of July 11 as it appears on pages 450, 451, and 452 of the record— 


which you have not read— 
will you state whether you agree with Mr. McInerney 


’ 


s statement that— 
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and I quote and assume this is correctly quoted from the record— 


if the suggestion of the police-department representatives had been pursued and 
carried out sincerely and effectively, the result could have been a significant 
advance in law enforcement and in the field of civil rights for, as the Attorney 
General stated at the 1950 conference on organized crime, we must never lose 
sight of the fundamental principle that local responsibility, fully realized, makes 
for sound government and healthy law enforcement. 

Mr. McGranery. Local responsibility makes for sound govern- 
ment and strong law enforcement? 

I agree with that principle. I believe that local responsibility is the 
first step in respect to the law. If it is not enforced at that level it 
will certainly make great trouble. It would be like a faulty foundation 
for a building. It cannot support morality at a higher level. 

The CuarrMan. The next question is improper in form, but I will 
read it: 

Mr. Myles J. Lane, who was present at the conference of July 11, has described 
what took place as it appears on pages 127, 128, and 129 and on pages 130 and 131. 
After reading that testimony, will you state whether or not you have any personal 
knowledge that his statement is untrue? 

That calls for a characterization of the testimony of another witness 
and is improper in form and is ruled out of order. 

The next question is, if you are able to answer it or comment on it, 
you are at liberty to do so. It calls for a conclusion. 

Having in mind the testimony of Mr. McInerney and Mr. Lane as to the sug- 
gestion made by the police department representatives at the conference of July 
11, is it your view that the suggestion was an evil one? 

Mr. McGranery. The suggestion being what, Mr. Chairman? 

The CHarrMan. You have not read the testimony? 

Mr. McGranery. No, sir. 

The CHarrmMan. The chairman would not want to be responsible 
for summarizing the suggestion that was made. We have heard 
various testimony as to the suggestion which was made and I think 
that since you have not read the record and since in any event it calls 
for a characterization of motives, it would probably be impossible for 
you to answer that. 

Mr. McGranery. Not only a characterization, but it employs the 
use of a word that has a connotation that should be, I think, discussed 
only with a calm mind and having in mind all of the facts. 

The Cuarrman. That is right. The remainder of that particular 
question is along the same lines. 

The next question is improper in form. 

On page 153 of the record, Mr. Lane testified that the New York City Police 
Department has always cooperated in everything. Do you challenge the truth 
of that statement made by your chief representative in the southern district of 
New York? 

Do you want to be asked to answer that question? 

Mr. McGranery. I could not comment fairly on it, Mr. Chairman. 
I have had no dealings with the New York Police Department. 
I never have had. 

The Cuarrman. The next one likewise is improper in form. 

Mr. Lane testified at page 157 of this record in substance that at the July 11 
conference he did not think there was any definite word said about agreement. 


No one shook hands. There was no memo. I understood it to be something 
which Mr. McInerney would decide and if he decided it he would decide it would 
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not be on a definite basis but he was thinking of doing it as perhaps experimenting 
with one case to see how it would work out. Do you challenge the truth of that 
statement by Mr. Lane? 


Again, we will not ask you to characterize the testimony of another 
witness. 

The next one is improper in form. It says: 

On pages 472 and 473, Mr. McInerney described the making of his memorandum 


of July 30 as something he thought would be a good idea for large metropolitan 
areas, not only New York City. Do you challenge the truth of that statement? 


Again, the question is improper in form and you will not be re- 
quired to respond to it. 


At page 474 of the record, Mr. McInerney said that overtures and conferences 
similar to the one of July 11 were held in hundreds of cases, maybe thousands. 
Do you dispute that statement? 

Do you know anything about that? If so, you are at liberty to 
tell us. 

Mr. McGranzry. I have no comment on that. 

The CuarrmMan. The next question is: “At page 477 Mr. McInerney 
testified that he had never characterized the results of that meeting 
on July 11 as the reaching of an agreement, nor did he ever use the 
word “arrangement” or “understanding.” In the light of his testi- 
mony and that of all of the participants at that conference to like 
effect, would you not say that what you revoked by your letter of 
January 16, 1953, was not an agreement but an idea or a suggested 
experiment never put into operation? 

Mr. McGranery. I am afraid that the gentleman has trespassed 
into my field there. No, sir, I would still revoke it. I do not believe 
that to be any feeling on the part of the Department of Justice 
about whether or not they should inquire into, first, is there a violation 
of a Federal statute. Now, Mr. Chairman, that is what the Federal 
Bureau of Investigation does. They do not go in there, as you well 
understand, investigating with the view that a crime has been com- 
mitted. The approach of the Federal Bureau of Investigation in 
these civil-rights matters has been one with the proper respect for 
another law enforcement agency. They inquire with the view, 
No. 1, that they are not failing to do their duty, but on the contrary, 
they are doing it. Their inquiry is directed to whether or not the 
rights of a particular individual as guaranteed by the Constitution, 
have been infringed upon. 

Only then, after they acquire those facts and submit them to the 
Civil Rights Section of the Criminal Division of the Department of 
Justice, where it is evaluated by lawyers specially trained, if a civil- 
rights case is developed is a full scale investigation had. But there 
should be no fear and no apprehension on the part of any local law 
enforcement agency with respect to the Federal Bureau of Investiga- 
tion’s preliminary investigation as to whether or not a crime or the 
rights of a particular individual had been infringed upon. 

No matter what the particular understanding would be in the 
minds of the individual as to what sort of an agreement had been 
arrived at, if it were brought to my attention at this hour I would 
take the same action that I took on that day. There should be no 
such agreement and it should be always firmly understood that the 
Department of Justice will carry out its obligations and its duties 
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without respect to a particular locality. As I said before, there should 
be enforcement of all of the Federal statutes without fear or favor. 

The Cuarrman. Mr. Rogers? 

Mr. Rogers. No questions. 

The CuarrMan. Mr. Jonas? 

Mr. Jonas. I just want to ask one question, gentlemen. Do you 
consider what Mr. McInerney did and what he stated he did in 
reference to holding conferences and collaborating to some extent 
with the police authorities in New York a violation of the policy of 
the Attorney General’s Office? 

Mr. McGranery. Mr. Jonas, as I said, you have here a man of 
very broad experience in Mr. McInerney. He is the head of the 
Criminal Division. He is an Assistant Attorney General, confirmed 
by the Senate of the United States into a very responsible position. 
There is great responsibility that rests upon the heads of each of the 
individual Assistant Attorneys General. 

They need not carry every little detail to the Attorney General and 
get his approval. It ought not to be. But I should think that in a 
matter of this kind affecting the broad policy of what the Founding 
Fathers considered with such extreme care as to set forth in the Bill 
of Rights what our rights and our dignity as individuals might be, 
even as opposed to our own great Government, they should, before 
entering into any sort of an agreement, have discussed that with the 
Attorney General. 

Mr. Jonas. Thank you, sir. That is all, Mr. Chairman. 

The CuarrMan. Mr. Hillings? 

Mr. Hiuurnes. No questions. 

The Cuarrman. General, I want to thank you for your forthright 
testimony. This gives me an opportunity to say publicly what I 
have frequently said to you privately while you were serving as 
Attorney General, that the former subcommittee appreciated, and 
the benefits of that flow over into the operation of this subcommittee, 
the cooperation which you have extended to this group during your 
term of tenure. It was very gratifying to have that kind of coopera- 
tion from your office under your leadership. 

Mr. McGranery. Mr. Chairman, I must say to you that I am 
very grateful for your comment which is gratifying to me. I wish to 
express to you and to the members of the subcommittee through you 
my heartfelt appreciation for your sober understanding of my prob- 
lems while I served as Attorney General. I shall always be grateful 
for having had the opportunity of working with you in what I consider 
the reestablishment of the integrity of our people in the Department 
of Justice, in their thinking, in their belief, and in their understanding 
that the Department of Justice is what it was always intended to be, 
a place where the law would be enforced with dignity and respect and 
regard for the individual rights of all our people. 

he CuarrMan. Thank you very much. 

Mr. Herwirz. Mr. Chairman, before Mr. McGranery leaves, may 
I have the privilege of asking this honorable subcommittee to ask 
Mr. McGranery to comment with respect to the alleged agreement 
in terms that it has been testified to in this proceeding, rather than 
in terms as put to him in the questions? I do this most respectfully 
as a citizen of New York which has a deep concern here. 
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[ think, if Your Honor please, that since Mr. McGranery has char- 
acterized as improper what has been told to him concerning this 
alleged agreement, that it is only fair that what Mr. McInerney and 
Mr. Lane and Mr. Fristensky and Mr. Rothengast, the only people 
who could know, say occurred at that meeting of July 11 should be 
called to Mr. McGranery’s attention and let him comment on what 
the evidence is. 

The CuarrMan. The testimony of the witness has been very 
forthright and direct. He has testified regarding the facts of this 
alleged agreement on the operations of the Federal Bureau of Investi- 
gation and the information given to him by Mr. Hoover. I do not 
think any of the members of this subcommittee are inclined to doubt 
the facts which took place at the staff meeting at which Mr. Hoover 
informed the Attorney General of the effects of whatever the relation- 
ship was in relation to the investigation of this matter. 

.lf you have any specific questions which you wish to submit in 
addition to these, we have already given you great leeway. Many of 
the questions which I have put to the witness would be ruled out in a 
court. I have read all of the written questions which you submitted 
and I am not disposed, unless the subcommittee feels otherwise, to 
go further at this time. 

Mr. Herwirz. I do not want to do anything improper and I want 
you to shut me up if I am going beyond the prescribed limits. 

Mr. Rogers. May I interrupt you? You would not expect this 
gentleman who was not at the conference and whose only knowledge 
that he has is what he was informed at a staff meeting 

Mr. Herwirz. By persons who did not know. 

Mr. Rogsers. To comment on something at which he was not even 
present and on which there seemed to be a little difference of opinion 
or of testimony from the persons who were present as to actually what 
transpired. How could this man, who was the head of the Depart- 
ment, who had absolutely no knowledge of it—and we recognize that 
the head of the Justice Department cannot know all of the details— 
having no knowledge of the details, to comment on something that he 
has no knowledge of. 

Mr. Herwirz. Mr. Rogers, I agree with Your Honor completely 
but I think the record will show here that Mr. Collier—I am sure he 
did not intend it—in his questioning of Mr. McGranery, suggested 
that there had been an agreement or it was reported that the agree- 
ment was to exclude the Federal Government in New York City 
from the investigation and prosecution of civil-rights cases. That, 
of course, Mr. McGranery said was improper but that is not what Mr. 
McInerney and Mr. Lane and Mr. Fristensky and Mr. Rothengast 
said existed. 

The Cuarrman. We are getting now into the question of argument 
and I am not disposed to continue this argument any longer. 

The gentleman will be in order. 

Mr. Jonas. I will say that the record did not show that Mr. Collier 
made that statement to the witness who is now our prime witness. 

The Cuarrman. That is correct. The statement was not made to 
the witness at any time. 

Is there anything further? 

Mr. McGranery. Mr. Chairman, I feel at full-blown hearings 
that;sometimes even a little latitude beyond the strict rules is in 
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order in the interest of clarity and substantial justice. I would like 
to state for the record that I do not quite comprehend what the 
gentleman would like me to do or say that would clarify in any 
manner that which I have already stated. His feeling as to what | 
should say if a given set of facts were propounded to me and how | 
might comment upon it I hope will not be taken as any reflection 
upon what I have said, with a tendency to color, one way or another 
what I have said. I shall be free and available in the District, the 
Lord willing, and will come back to this subcommittee to testify at 
any time. All you need to do is just call me on the phone and [ 
shall be here. I do not want to add any color, one way or another, 
to this particular matter. I trust that he will not think that what | 
have said and he has stated might be unfair comment on my part. 
I had no intention of saying anything unfairly. I have not said 
anything unfairly, and I think a cold reading of the record will show 
that I have tried to answer in as few words as possible the questions 
that have been directed to me. 

The Cuarrman. The chairman agrees with the conclusion of your 
testimony. 

Mr. McGranery. Thank you, sir. Again, I thank you gentlemen 
and bid you good morning. 

The Cuarrman. Thank you, General. 

Mr. Murray. 

Mr. Murray, do you swear that the evidence you give in this pro- 
ceeding will be the truth, the whole truth and nothing but the truth, 
so help you God? 

Mr. Murray. I do, sir. 


TESTIMONY OF CHARLES B. MURRAY, FORMER ASSISTANT 
ATTORNEY GENERAL, CRIMINAL DIVISION, DEPARTMENT OF 
JUSTICE 


Mr. Couuier. For the record, this is Mr. Charles B. Murray, 
former Assistant Attorney General, Criminal Division, Department 
of Justice. 

Mr. Murray, I would like briefly for the record to establish your 
background with the Federal Government and with the Department 
of Justice. 

Mr. Murray. Yes, sir. 

Mr. Couturier. When did you first become employed with the 
Department of Justice? 

Mr. Murray. I was made a Special Assistant to the Attorney 
General in July of 1952 and beginning August 12 I was Assistant 
Attorney General in charge of the Criminal Division. Before that 
I had been in the United States Attorney’s office in the District of 
Columbia for many years. 

Mr. Couturier. Approximately how many years? 

Mr. Murray. Twenty-five. 

Mr. Courier. Twenty-five years as an Assistant United States 
Attorney? 

Mr. Murray. Yes, sir. 

Mr. Couirer. Now, Mr. Murray, you are aware of the matter 
before the subcommittee today. Will you inform the subcommittee 
when you first had any knowledge of this matter? 
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Mr. Murray. Yes, sir. To the best of my recollection the first 
knowledge that I had of this matter was at a meeting of the Attorney 
General’s staff, to which he has referred in his testimony. 

Mr. Couturier. This would be on January 12? 

Mr. Murray. January 12. At that time Mr. Hoover informed the 
Attorney General that agents of the Bureau had attempted to inter- 
view members of the Police Department of New York City and were 
not successful and were informed that they did not have the right, by 
reason of some arrangement with the Criminal Division, to have such 
interviews. ‘The Attorney General directed me to verify whether 
there was any understanding or arrangement and if so to terminate 
it immediately. 

Mr. Couturier. And what steps did you take to make that determi- 
nation? 

Mr. Murray. I consulted Mr. Whearty, the First Assistant in the 
Criminal Division, and also discussed the matter with Mr. Caldwell. 

Mr. Couurer. A. B. Caldwell? 

Mr. Murray. A. B. Caldwell, Chief of the Civil Rights Section of 
the Criminal Division. The result was a letter to the United States 
Attorney in New York City, Myles Lane, instructing him that in- 
vestigations in civil-rights cases in New York would follaw the same 
lines as in other districts. 

Mr. Coturer. In making that determination did you find that Mr. 
Whearty had had a conversation with Mr. Lane on this same matter? 

Mr. Murray. Yes. I have seen in the last few days a memoran- 
dum to me from Mr. Whearty dated January 9. I am sad I did not 
see that until after this conference I have spoken of on January 12. 
After the conference of January 12 and on the same day I did have 
conversations with Mr. Whearty and Mr. Caldwell. 

Mr. Couurer. And you directed Mr. Caldwell to write the letter? 

Mr. Murray. Yes, I did. I have this morning seen the original 
draft of a letter which shows that when the letter came in for my 
signature I suggested a slight change and it was made and then went 
out. The letter went out on the 16th. 

Mr. Couuier. I will show you a copy of a letter which I received 
from the Department of Justice. Is that the letter to which you 
refer? 

Mr. Murray. This is a copy of that letter; yes, sir. 

Mr. Couurmr. Mr. Chairman, I would like to read this letter into 
the record. 

The CHarrMan. You may read it. 

Mr. Couturer. The letter is as follows: 

CBM:ABC:bg 144-51-65 

JANUARY 16, 1953 
te William J. Brennan et al. Jacob Jackson et al.—Victims, civil rights 
Your ref: DHG M61-1551 


Dear Mr. Lane: This is with reference to the telephone communication 
between you and Mr. Raymond P. Whearty, First Assistant, Criminal Division, 
on January 9, 1953, regarding the Division’s request for further investigation in 
the above-captioned matter. 

You referred at that time to a conference held during the month of July 1952 
between then Assistant Attorney General James M. McInerney and Police 
Commissioner Monaghan of New York City regarding investigation by the Bureau 
of civil rights complaints involving New York City police officers, during which 
Mr. McInerney agreed that investigation of any such case would be held in 
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abeyance until the New York Police Department had investigated the incident 
and furnished its findings to the Department. 

This purported agreement has been brought to the attention of the Attorney 
General and he has directed that any special arrangement along those lines should 
be discontinued immediately. Accordingly, the investigation of the Brennan 
case should proceed in accordance with the Criminal Division’s directions. 

Reference is further made to your letter of January 6, 1953, in this case, 
enclosing copies of Commissioner Monaghan’s letter to you and Inspector Rothen- 
gast’s memorandum to the Commissioner. The facts as reported by Inspector 
Rothengast indicate that the victims received their injuries as a result of force 
necessarily employed to effect the arrest. While these facts, if true, might 
exonerate the subjects of guilt under section 242, title 18, United States Code, 
this office will await the results of further investigation by the Bureau before 
deciding what final action should be taken on the matter. In the event that 
the personnel of the New York Police Department refuse to cooperate with 
agents of the Bureau, presentation of the matter to the grand jury for further 
investigation would appear to be the logical alternative. 

Enclosed for your information is a copy of our memorandum to the Bureau on 
the subject of civil-rights investigations in New York City. 

Respectfully, 
Cuarves B. Murray, 
Assistant Attorney General 


(For the Attorney General). 
Enclosure No. 36360. 


Now, Mr. Murray, in this letter, the fourth paragraph: 


Reference i8 further made to your letter of January 6, 1953, in this case, 
enclosing copies of Commissioner Monaghan’s letter to you and Inspector 
Rothengast’s memorandum to the Commissioner. 

That would be the letter that has been previously brought to our 
attention, dated December 15, to Myles J. Lane. That was the date 
that Monaghan transmitted it to Myles Lane. And then according 
to this, it was subsequently received by the Criminal Division. You 
say this in there: 

The facts as reported by Inspector Rothengast indicate that the victims 
received their injuries as a result of force necessarily enployed to effect the arrest. 

Do you have any comment upon that language in the letter? 

Mr. Murray. The language would indicate that the report said 
what the letter says; that the report indicated the facts to be that the 
officers acted in proper exercise of their duties to effect an arrest. 
I did not see the report that is referred to. I never did know per- 
sonally the contents of the report, but I assume from the wording 
of that letter which, too, I did not write—Mr. Caldwell composed 
the letter—that the general effect of the report referred to was fav- 
orable to the accused officers. 

Mr. Co.tiier. Now, you mentioned, I believe, that there was a 
change in this communication. Could you inform the subcom- 
mittee as to what that change is? 

Mr. Murray. Yes, sir. The changed portion of the letter in the 
rewritten and changed letter is in the beginning of the third para- 
graph in which it says: 

This purported agreement has been brought to the attention of the Attorney 
General and he has directed that any special arrangement along those lines should 
be discontinued immediately. 

The previous letter did not contain that sentence, that there was any 
purported agreement or arrangement. 

Mr. Couturier. And that was added to the letter? 

Mr. Murray. Yes, sir. 
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Mr. Couurer. Prior to January 12, at which time in a staff con- 
ference you personally, and in company with the Attorney General, 
received information relating to this matter from Mr. Hoover, Direc- 
tor of the FBI, had you had any knowledge of any of the details as 
you later found them to be? 

Mr. Murray. No, I did not. To the best of my recollection, I 
knew nothing about it until the time I stated. 

Mr. Couturier. Now, you succeeded Mr. McInerney as head of the 
Criminal Division; is that correct? 

Mr. Murray. Yes, sir; on August 12, I think it was, of 1952. 

Mr. Coxurer. Did Mr. MclInterney at that time in any discussions 
with you, mention this matter? 

Mr. Murray. No, I did not have any general discussions with Mr. 
McInerney about pending matters in the Division. I would occasion- 
ally call him about something, but we did not have a general discussion 
about affairs in the Division; and, of course, I had no occasion to talk 
to him about this. 

Mr. Couurer. Other than directing that this letter be written, did 
you take any other action with regard to this matter? 

Mr. Murray. I cannot say. I do have the impression that I 
directed someone—I think it was Mr. Whearty—to telephone to Mr. 
Lane that day, because the Attorney General had told me to restore 
the status quo in regard to this matter immediately—to take im- 
mediate action. And I observed from my notation on one of the 
memoranda in the file that I had talked to Mr. Caldwell about it, 
and it says there that I asked him to make a memorandum to the files. 
Well, of course, a memorandum to the files would not inform Mr. Lane 
of this action, so I would interpret that to mean that I had supposed 
that other means of communication had been given to Mr. Lane. 

Mr. Co.turer. You did not personally call Mr. Lane? 

Mr. Murray. I am quite sure I did not. 

Mr. Couurer. I will show you a copy of a memorandum dated 
January 9, 1953, from Mr. Raymond P. Whearty, first assistant, to 
Mr. Charles B. Murray, Assistant Attorney General, Criminal] Divi- 
sion-—this copy I received from the Department of Justice—caption: 
Civil Rights Violation by Members of Large Metropolitan Police 
Departments. On the bottom of that memorandum are the words: 
“Noted. Discontinue this special arrangement immediately, and 
treat all cases alike. I have asked Mr. Caldwell today to prepare a 
memo for the files to that effect. M 1-12-53 9:30.” Did you make 
that notation? 

Mr. Murray. I am quite sure I made that memorandum. 

Mr. Couturier. And you made this notation? 

Mr. Murray. That notation; yes, sir. That notation is what I 
mean. 

The Cuarrman. And the “M”’ is your own initial? 

Mr. Couuier. The “M” would be for “Murray,” and the date 
would be “‘1-12—53.”’ The “9:30” would be the time, would it not? 

Mr. Murray. Yes. I had a rather peculiar way of making a ‘P”’. 
I draw a diagonal mark and a little round thing for the “ P”’; that would 
mean p. m. 

Mr. Courier. The conference occurred around 10:30 in the morning? 

Mr. Murray. Yes, sir. The memorandum will show, I think, that 
notation. 
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Mr. Couturier. Mr. Chairman, I will introduce this memorandum by 
Mr. Whearty, since he is the writer of it. 

The CuarrMan. All right. 

Mr. Couuter. Mr. Murray, when this matter was brought to your 
attention, did you confer at any time with Mr. McInerney? 

Mr. Murray. No, I did not. 

Mr. Courier. And did you confer with Mr. Lane at any time? 

Mr. Murray. No, sir. 

Mr. Couurer. Did you confer at any time with anyone from the 
New York City Police Department? 

Mr. Murray. No, sir: I did not. 

Mr. Couuier. Did you take any other action with regard to this 
matter which has not heretofore been covered? 

Mr. Murray. No, I do not recall anything except the letter. 
There may be, if my impression is correct, a telephone call that same 
day of January 12 to Mr. Lane. I have not been able to verify that. 

Mr. Couurer. But you did not make the call? 

Mr. Murray. I did not make it, personally. 

Mr. Jonas. Am I quoting you correctly when I say that you 
stated that January 12, 1953, was the first time that this matter in 
controversy was called to your attention? 

Mr. Murray. Yes, sir. 

Mr. Jonas. Is that the meeting that the Attorney General referred 
to here? 

Mr. Murray. Yes, sir. 

Mr. Jonas. Following this meeting and that statement, you stated 
you were instructed to verify such arrangements. I presume those are 
the arrangements to which Mr. Hoover had referred? 

Mr. Murray. Yes, sir. 

Mr. Jonas. Then on the 16th of January, did you write or dictate 
this letter? 

Mr. Murray. Yes, sir; I signed it. It was dictated by Mr. Cald- 
well, brought in for my signature, and I signed it. 

Mr. Jonas. Between January 12 and January 16, what, if anything, 
did you do to verify whether there was such an arrangement that 
Mr. Hoover charged? What did you do personally to verify those 
facts? 

Mr. Murray. As soon as I came down from the conference, I had 
on my desk, I suppose, or at least it later appeared that same day, this 
memorandum from Mr. Whearty which gives that information about 
such an arrangement. 

[ also talked to Mr. Caldwell and, to the best of my recollection, he 
showed me a memorandum which Mr. McInerney had sent to him, 
directing that civil-rights complaints in metropolitan areas be called 
to his attention—Mr. MclInerney’s attention. I am quite sure I was 
shown that memorandum by Mr. Caldwell and Mr. Caldwell explained 
it to me; so that before that day was over, I knew whatever I did get 
to know about this conference that Mr. McInerney had had. 

Mr. Jonas. From the information you then had, you came to the 
conclusion, did you not, that while you did not have all the details as 
to whether the arrangement was made and what the arrangement was; 
nevertheless, there was sufficient basis for you to follow the instruc- 
tions of your superior and go on record in writing to say that any 
arrangement of that nature or character, regardless of whether it was 
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verbal or in writing, should be immediately terminated; is that 
correct? 

Mr. Murray. That is correct; except I should say this, sir, that I 
never had occasion to consider the nature of this conference as to 
whether it was an agreement or an arrangement, or whatever it was. 

I did know or had information that there had been a conference 
and that as a result of that conference, certain officers of the New 
York police department believed that they were justified in informing 
the Federal agents, FBI agents, that they did not have to submit to 
interviews. And I believed that to be an arrangement out of line 
with the over-all treatment of such cases in districts throughout the 
country, and that is really all I needed to do, in my opinion, to verify 
what had been intimated and to justify the writing of a letter to 
terminate whatever was understood to be the result of that conference. 

Mr. Jonas. Am I to understand from that that there would be 
nothing to terminate if there were nothing in existence? 

Mr. Murray. There would not be anything to terminate if there 
were nothing in existence. 

Mr. Jonas. And you came to the conclusion then that there were 
sufficient facts before you upon which you could base a termination 
order, and the facts you obtained to that effect were procured, as you 
have represented here, from the memorandum, from the interviews, 
and from your own observations, and from Mr. MclInerney’s letter 
and all the other data that you referred to; is that correct? 

Mr. Murray. Yes, sir; there were the effects of that conference 
which needed termination in that at least these officers that had been 
interviewed thought they didn’t have to submit to interviews, while 
in most of them they do. So something had come out of that con- 
ference to give them what we would regard as a misapprehension of 
their rights. 

Mr. Jonas. That is all, Mr. Chairman. 

The CHarrmMan. That is all. Thank you, Mr. Murray. 

Mr. Caldwell, would you come forward, please? Mr. Caldwell, 
you are being recalled. You have already testified in this proceeding 
and your oath still stands. 

Mr. CaLpwWELL. Yes, sir. 


TESTIMONY OF ARTHUR B. CALDWELL, CIVIL RIGHTS SECTION, 
DEPARTMENT OF JUSTICE—Resumed 


Mr. Couturier. Mr. Caldwell, I show you a copy of the letter dated 
January 16, 1953, which I just read into the record. Did you pre- 
pare that letter? 

Mr. CaLpweE.t. Yes, I prepared the letter. 

Mr. Couurer. Pursuant to instructions from Mr. Murray? 

Mr. CaLpwe ut. That is correct, sir. 

Mr. Couurer. Mr. Caldwell, the fourth paragraph of this letter 
reads: 

Reference is further made to your letter of January 6, 1953, in this case, enclos- 
ing copies of Commissioner Monaghan’s letter to you and Inspector Rothengast’s 
memorandum to the Commissioner. The facts as reported by Inspector Rothen- 
gast indicate that the victims received their injuries as a result of force neces- 
sarily employed to effect the arrest. While these facts, if true, might exonerate 


the subjects of guilt under section 242, title 18, United States Code, this office 
will await the results of further investigation by the Bureau before deciding 
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what final action should be taken on the matter. In the event that the per- 
sonnel of the New York Police Department refuse to cooperate with agents of 
the Bureau, presentation of the matter to the grand jury for further investigation 
would appear to be the logical alternative. 

Can you inform the subcommittee as to the reason for the wording 
of that letter? 

Mr. CauLpwe .t. I am not sure that I understand what you mean. 

Mr. Co.turer. Can you enlarge upon the statement that is in that 
letter any? 

Mr. Catpwe.y. Well, on January 6, Mr. Lane had directed a 
letter to the Department of Justice in which he transmitted, as I 
recall, a photostatic copy of a report which had been prepared by 
Inspector Rothengast and turned over to Commissioner Monaghan, 
and Monaghan had transmitted it to the United States attorney's 
office some time in December, to the attention of Mr. Greenberg. 

Mr. Kilbridge, who had charge of this case, and I worked very 
closely with him and I assume responsibility for this letter because | 
told him to write it. We both read this report. It was not in the 
form which you normally expect a report. That is, it did not give 
statements of witnesses exactly. The witnesses were not quoted, 
particularly, but the statements were more or less conclusions. And 
there were statements in there by, I suppose, Mr. Conrad Rothengast 
to the effect that officer so-and-so did so-and-so, made an attempt to 
arrest and met with resistance, and things like that which, under the 
circumstances, if true, might tend to support the position that these 
officers were acting in line of duty in an attempt to make an arrest 
But if you want my opinion of what that is, we were not satisfied 
with that report as a report on which we could make a determination 
in this case, because it was obviously secondhand or hearsay written 
up by somebody who was not present at any of these meetings. 

Does that answer your question? 

Mr. Couurer. Yes, sir. 

The CHarrMan. Do you have any questions, Mr. Jonas? 

Mr. Jonas. No, sir. 

The Cuarrman. Mr. Rogers? 

Mr. Rogers. No, sir. 

The Cuarrman. Mr. Hillings? 

Mr. Hiuurnas. No, sir. 

The CuatrMan. I have no questions. 

Mr. Couturer. Mr. Raymond P. Whearty. 

The CuarrmMan. Mr. Whearty, do you solemnly swear that the 
evidence you will give in this proceeding will be the truth, the whole 
truth, and nothing but the truth, so help you God? 

Mr. Wuearry. I do. 

The Cuarrman. Be seated, Mr. Whearty. 


TESTIMONY OF RAYMOND P. WHEARTY, FIRST ASSISTANT, 
CRIMINAL DIVISION, DEPARTMENT OF JUSTICE 


Mr. Couurer. Will you give us your full name? 

Mr. Wuearty. Raymond P. Whearty. 

Mr. Couuier. And your position is first assistant, Criminal Divi- 
sion, Department of Justice? 

Mr. Wuearry. That is correct. 
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Mr. Couturier. How long have you held that position? 

Mr. Wuearty. Approximately 5 years. 

Mr. Coxtiter. How long have you been in the Department of 
Justice? 

Mr. WuHearty. In the Department proper, since 1934, when I 
went into the United States attorney’s office as an assistant in the 
southern district of New York. I came to the Department in Wash- 
ington in 1941. I was here in Washington for 3 years. I went back 
for 3 years in New York with the War Frauds Section in New York, 
and I returned to Washington in 1947, and I have been here since. 

Mr. Courier. And as first assistant, you had under you the Civil 
Rights Section? 

Mr. Wuearty. That is correct. 

Mr. Couturier. Now, you are aware of the matter before the sub- 
committee this morning? 

Mr. WuHearty. Yes, sir. 

Mr. Couturier. Will you inform the subcommittee when this matter 
first came to your attention? 

Mr. Wuearty. Late on January 9, 1953, when I received a tele- 
phone call from New York from Myles Lane. 

Mr. CoLiierR. Suppose we do it in the form of a memorandum 
which was prepared as the basis of this call. I show you a memoran- 
dum of January 9, a copy which I received from the Department of 
Justice from Raymond P. Whearty, first assistant, to Charles B. 
Murray, Assistant Attorney General, Criminal Division; is this the 
memorandum which you prepared? 

Mr. Wuearry. Yes, sir; this is a copy of that memorandum. 

Mr. Couurer. If the chairman desires, I will read this for the record. 

The Chairman. All right, you may. 

Mr. Couturier. The memorandum reads as follows: 


Civi, Riguts VIoLaTIOoNs BY MEMBERS OF LARGE METROPOLITAN POLICE 
DEPARTMENTS 
JANUARY 9, 1953. 
To Caarues B. Murray, 
Assistant Attorney General, Criminal Division. 
From Raymonp P. Wuearty, 
First Assistant. 

On this date I received a telephone call from United States Attorney Myles 
Lane to the following effect. 

Mr. Lane said that last summer as a result of the concern of the New York 
police officials over the possible effects upon their department of FBI investiga- 
tions initiated by the Department of Justice in police brutality civil-rights cases, 
a conference was held attended by himself, Mr. McInerney and certain deputy 
police commissioners to arrive, if possible, at a policy to govern such cases. In 
brief, the police department requested that it be permitted to conduct its own 
investigation first in such cases and if upon the submission of the reports of it 
investigation this department felt an FBI investigation should be conducted, the 
police department would have no further objection and would cooperate with the 
FBI in every way possible. What the police officials were concerned about was 
that the possible effect on the morale of their own police officers, occasioned by 
the knowledge that their actions would be investigated by the FBI in the event 
any force was necessary to accomplish arrests, would reduce their effectiveness 

At the conference Mr. McInerney agreed to accept the recommendations of the 
police officials upon a trial basis and such policy was temporarily inaugurated and 
confirmed by a memorandum to the Civil Rights Section. Mr. Lane further said 
that there is currently in progress an FBI investigation, known as the ‘‘Blank”’ 
case— 
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I am leaving out a name purposely. 


which appears to fall within the terms of the policy and would be a deviation from 
it, and he desired to know if the policy was still in effect. He said he had talked to 
Mr. McInerney about the matter and that Mr. McInerney had agreed to locate 
& memorandum which he had written at the time. I told Mr. Lane I would look 
into the matter and consult you about it. 

Thereafter I spoke to Mr. Caldwell who handed me the attached original 
memorandum which Mr. McInerney had prepared last summer. Mr. Caldwell 
further told me that the policy was intended to be the personal policy of Mr 
McInerney, upon a trial basis as stated, and was not a general departmental! 
policy. Mr. Caldwell also informed me that the ‘Blank’ investigation had been 
initiated prior to the agreement upon this policy and was so regarded by the 
Civil Rights Section as being excepted from its operation. Lastly, Mr. Caldwell 
advises that no new cases in this category have arisen in the southern district of 
New York since this trial policy was inaugurated and, accordingly, we have had 
no experience upon which to evaluate its effectiveness. 

While it is rather late in the day for any such determination, since I told Mr 
Lane I would take the matter up with you, I would appreciate your views in order 
that I may advise him in accordance therewith. I might add that the first infor- 
mation I received concerning this matter was the telephone call from Mr. Lane 
and my subsequent inquiry to Mr. Caldwell. 

Norre.— Discontinue this special arrangement immediately and treat all cases 
alike. I have asked Mr. Caldwell today to prepare a memo for the files to that 
effect. 

Mr. Couturier. Now, Mr. Whearty, is there anything in addition to 
that which is in the memorandum which you feel the subcommittee 
should know with regard to that telephone call? 

Mr. Wuearry. Yes, Mr. Collier. As I have told you, there are 
two things which I think I should comment upon. 

Number 1 is the reference to this Blank case. As I understood Mr. 
Lane, the name he used was the Brennan case. After I got Mr. 
Lane’s telephone conversation, his call, previously having known 
nothing about this, I went across the hall to Mr. Caldwell’s office. 
He was just about closing up for the day, and I asked him about this, 
whether he knew anything of it. Mr. Caldwell said, “Well, yes, I 
know something about it.” And, incidentally, he told me that he 
thought that the case that Mr. Lane had referred to was the Brullman 
case. So I accepted Mr. Caldwell’s familiarity with these cases as 
being more accurate than mine, and there was the possibility I had 
misunderstood Mr. Lane. So in writing this memorandum, I put in 
the word “Brullman.”’ However, I find out now, or I found out sub- 
sequently, that I was correct in the first instance and it should have 
been Brennan. That is number 1. 

The second thing which I wanted to comment on and which | 
advised you, Mr. Collier, was this—incidentally, you asked me if | 
would bring my copy of this with me, and I am reading from that, if 
you want to follow on your copy. 

Midway in the first paragraph there is this language: 

In brief, the police department requested that it be permitted to conduct its 
own investigation first in such cases and if upon the submission of the reports of 
its investigation this Department felt an FBI investigation should be conducted, 


the tog department would have no further objection and would cooperate with 
the FBI in every way nossible. 


That language, and particularly the last phrase .of it, ‘“* * * the 
police department would have no further objection and would coop- 
erate with the FBI in every way possible’ was my understanding as 
accurately as I could express it of what Mr. Lane told me. However, 
I checked the original notes on that conversation, which were made 
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by my secretary at the time, and I have had her type up her notes. 
If I may refer to those, I would like to read the actual language as it 
appears in those notes. As a matter of fact, might I do this—Mr. 
Collier, may I refer to it now? 

Mr. Couiier. You may refer to it now, yes. 

Mr. Wuearty. Do you wish me to read the entire matter into the 

‘ord? 

Mr. Couuter. It is short, is it not? 

Mr. Wuearty. It is about a half-page, single-spaced. 

The CuarrMan. This is, as I understand it, a statement taken by 
your secretary, who was listening in on the telephone conversation? 

Mr. Wuearry. That is correct, sir. That is one means of keeping 
track of these conversations so that we can refer to them, and also 
for purposes of such as this, where you have to write up a memoran- 
dum and you want to refer to more accurate information of what 
was said. 

The Cuatrman. Now, that was the conversation with Mr. Lane? 

Mr. Wuearry. This is the transcript of the notes as prepared by 
my secretary from her shorthand notes. 

Mr. Couurer. Are they conversations between— 

Mr. Wuearry. A conversation between Myles Lane and myself 
on January 9, 1953. It reads as follows: 

USA Myles Lane: We have a problem; I spoke to JMM today, 


May I pause just a moment? Wherever the name of Mr. McInerney 
was used, I have used the initials ““JMM,” and unless you wish me to 
substitute the name “McInerney,” I will read the initials as appear 
here. This is Mr. Lane talking: 


We have a problem; I spoke to JMM today about it; last summer pursuant to 
the request of George Monaghan, police commissioner, we had a conference here in 
my office; he wanted a conference with the head of the Criminal Division (JMM); 
we went over this question of civil rights in New York—policemen who make 
arrests and beat up individuals; this arose out of Brennan case; the police (top 
officials) were concerned over the fact that if they were going to be investigated 
on every one of these charges of so-called civil rights crimes it would affect their 
morale in that they would be afraid to make any arrests and would turn their 
backs on these things; that was the gist of the conference; they wanted to be 
given an opportunity first to investigate their own house and submit reports to 
the Justice Department; if Justice was not satisfied it could proceed in the usual 
way; JMM said he made a report to vour Civil Rights Section; I don’t know if that 
report was ever forwarded to the FBI or not; JMM will send meacopy; that was 
going to be introduced as an experiment; then came the change in administration 
with Mr. Murray, etc.; the procedure was changed then apparently from the letters 
we have gotten; now the FBI has received (in the last few months) a letter from 
Mr. Murray telling them to go ahead with the investigation of the Brennan case; 
they interviewed Brennan (policeman); the police commissioner not knowing of 
this change in procedure refused to let them interview him; the special agent in 
charge here wants to know the whole score. 


I might pause here to say that this is an abbreviated statement, 
somewhat. In other words, the conversation was not as short as here. 

Mr. Couurer. He was digesting? 

Mr. Wuearry. That is correct. My part of the conversation is 
very brief: 


Mr. Wuearty. I never heard of this agreement. before; let me check it. 


Those are the rough notes. 
Mr. Couuier. Those are the original notes? 
Mr. Wuearrty. Correct; transcript notes. 
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Mr. Couturier. Now, subsequent to that telephone call and after 
this memorandum was written, did you take any other action? 

Mr. Wuearty. When I got the telephone call, I walked across the 
hall, as I told you, and spoke to Mr. Caldwell. He told me about 
this Brennan case. I asked him if he knew of any memorandum on 
it and he at that time gave me the original memorandum. I do not 
know the date of it, but I believe it has been read into the record. 

Mr. Couuier. That is the July memorandum? 

Mr. Wuearty. I think it is, 

I might also say that at that time I was away from Washington on 
my vacation. Mr. Caldwell gave me the original of that memo- 
randum. I brought it back and then dictated and had typed this 
memorandum to Mr. Murray and I attached the original July one 
to that one and gave it to the secretary to put on his desk. 

Mr. Courier. Is this the only act you have done in connection 
with this matter? 

Mr. Wuearty. That is correct. 

Mr. Couurer. Now, I will ask you, did you talk to Mr. McInerney 
about that matter? 

Mr. Wuearry. No, sir, I did not. 

Mr. Couuier. Did you talk with any other departmental official 
other than Mr. Caldwell about the matter—and Mr. Murray? 

Mr. Wuearty. And Mr. Murray; those are the only ones. 

Mr. Couturier. At the time that Mr. McInerney was head of the 
Criminal Division, you were his first assistant? 

Mr. Wuearty. Yes, sir. 

Mr. Couurer. And in July 1952, you were his first assistant? 

Mr. Wuearty. Yes, sir. 

Mr. Couturier. Did he inform you on any occasion of his conference 
on July 11th with police officials? 

Mr. Wuearty. No, sir. 

Mr. Couurer. That is all. 

The Cuarrman. Mr. Whearty, the last comment by you in this 
stenographic record cf your conversation with Mr. Lane was some- 
thing to the effect that, “I have never heard and would have to check 
into it.”” Would you repeat that? 

Mr. Wuearrty (reading): 

I never heard of this agreement before; let me check into it. 

Yes, sir. 

The Cuatrman. Now, following that, did Mr. Lane make any com- 
ment further as in denial of the existence of an agreement, or anything 
further? 

Mr. Wuearty. No, sir; I had no further conversation with Mr. Lane 
about this matter whatsoever. Le me check it. What I would say 
in talking to Mr. Lane would be this: ‘“Myles, I never heard of this 
thing before; let me check it and look into it and we will be in touch 
with you.”’ That would be probably the almost exact language. 

The Cuarrman. Possibly the exact language might be recorded. 
In quoting what you have, was that as your secretary took it down at 
that time when you spoke of it as an agreement? 

Mr. Wuearty. I believe so; yes, sir. 

The Cuarrman. Mr. Whearty, Mr. Victor J. Herwitz, assistant 
corporation counsel of the city of New York, stated that he represents 
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the city of New York Police Department. He has submitted to the 
chairman three questions which he has asked be propounded to you. 
Some of them are improperly formed, but I will read them to you and, 
if you can, you are at liberty to answer them, and those which are 
improperly formed, you obviously will not nee .d to answer. 

The first one is: “‘Have you any personal knowledge of what oc- 
curred at the July 11 conference?” 

Mr. Wuearty. No, sir; 1 have not. 

The CuarrMan. The next one is—this is calling for a conclusion 
and is improperly formed, but I will propound it to you. ‘‘Is all your 
information concerning what was done at that conference pure 
hearsay?” 

Mr. Wuearty. Yes, sir. 

The CuairMan. The next question is also improperly formed in 
that it starts off with a statement and calls for a characterization of 
the evidence of some knowledge. It is highly improper; however, | 
shall propound it to you, and you may deal with it as you wish. 

Mr. Wuearty. May I say, Mr. Chairman, that I have never read 
the testimony and, therefore, would not be qualified to comment on it. 

The CuarrMaAn. The question is as follows: 

Mr. McInerney, Mr. Lane, First Deputy Police Commissioner Fristensky, 
and Chief Inspector Conrad Rothengast have all testified under oath that the 
July 11 conference did not result in an agreement. In the light of this testimony 
and your own lack of knowledge to the contrary, do you challenge the truth of 
the statement made? 

Now, obviously, that question is improper and you will not be asked 
to characterize the testimony of other persons. I have read the ques- 
tion, however, in order that it might be in the record as to the nature 
of the question and the ruling of ‘the chairman on that question, 

Mr. Wuerarrty. Yes, sir. 

The Cuarrman. Do you have any questions, Mr. Jonas? 

Mr. Jonas. No questions. 

The Cuarrman. Mr. Hillings? 

Mr. Hiuurnes. No questions. 

The CuarrmMan. Mr. Rogers? 

Mr. Rocerrs. No, sir. 

The CuatrMan. That is all. Thank you very much. 

Mr. Waearty. Thank you, sir. 

Mr. Couurer. The next witness is Mr. Fred Woltman. 

The Cuarrman. Do you solemnly swear that the evidence you will 
give in this proceeding will be the truth, the whole truth, and nothing 
but the truth, so help you God? 

Mr. Wo.trman. I do. 


TESTIMONY OF FREDERICK WOLTMAN, STAFF WRITER FOR THE 
NEW YORK WORLD-TELEGRAM AND SUN 


The CuarrMan. Will you give us your full name? 

Mr. Wo.trman. Frederick Woltman. 

The CuarrmMan. And your occupation? 

Mr. Wourman. I am staff writer for the New York World-Telegram 
and Sun. 

Mr. Couurer. How long have you been in the newspaper business? 

Mr. Wotrman. Since 1929. 
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Mr. Courier. Now, Mr. Woltman, we have had previous testimony 
from a witness, Mr. James McInerney, to the effect that he did not use 
the word “agreement”’ in connection with any conversations he held. 
Did you at any time have a conversation with Mr. McInerney? 

Mr. Wotrman. Yes; he phoned me from Washington. 

Mr. Couuier. He called you? 

Mr. Wotrman. Yes. I was in New York. 

Mr. Coutter. Can you give us the date of that? 

Mr. Wouran. I think it was January 11 or thereabouts. 

Mr. Couturier. February or January? 

Mr. Wourman. I mean February 11. This was after I talked to 
Mr. Mullens of the Justice Department and got the information on 
which I later based the story about this. 

Mr. Cou.rer. Can you give the subcommittee the conversation, 
as you recall it, with Mr. McInerney? 

Mr. Wotrman. He said, “Fred, I understand you are working on 
this story.” I wouldn’t say what was the word he used first, but I 
understood what he meant. He meant the story concerning an 
arrangement between the police department and the Justice Depart- 
ment which he was involved in. And then he gave me the background 
of the case; told me how the matter had come up as a result of the 
charges against Detective Ryan in the Cusson case. And as a result 
of that, he said he entered into an agreement on a trial basis to permit 
the police to make their first investigation and submit their reports 
before directing the FBI to question the police. And he said that, 
“T did it on this representation.” I might explain that he said that 
Chief Inspector Rothengast and First Deputy Commissioner Fristen- 
sky made the following representations; namely, that the police 
department was very much demoralized by these FBI investigations; 
that the FBI men questioned police in a station house and the word 
of the questioning would get around the station house and pretty soon 
it would get on to the next station house and then Communists would 
pounce upon this information for purposes of propaganda, and for 
that reason he agreed to permit the police to make their report, and 
he said, “I told my people to allow the police department to launder 
its own linen without loss of morale.’’ He used the word “agreement.” 
He knew I talked to Mr. Mullens about the details of what he said 
was a definite agreement. And Mr. Mullens was a spokesman for 
the Justice Department to whom I had gone. Mr. Mullens told me 
it was an agreement and it was no question at that time. I had no 
doubt. I thought it was assumed that it was an agreement. The 
question came up later after the story appeared ‘and the police 
commissioner denied it. 

Mr. Couurer. Did Mr. McInerney, in his conversation with you, 
mention anything about large metropolitan cities? 

Mr. Wotrman. No, he did not. He said nothing about that. He 
said this was for the New York Police Department. And previously 
Mr. Mullens had told me, at least two or three times, he repeated it, 
that while the memorandum referred—I might explain that Mr. Mul- 
lens told me about the memorandum in our preyious conversation. 
He said while it is stated that it was to apply to police in large metro- 
politan cities, he said it soon became evident that that was not the 
case; that it was actually to apply in New York and that there was no 
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application made of it whatsoever to any other city and there was none 
intended. He repeated that a number of times to impress it on me. 

Mr. Couuier. I will ask you again, in order that the record might 
be quite clear, did you or did you not state that Mr. McInerney used 
the word “‘agreement’’? 

Mr. Wottman. He used the word “‘agreement.’”’ He did not use 
the word “‘experiment.”’ He did use the word “trial.” It was an 
agreement which was to the trial of a policy he had instituted on the 
representation of the two police officials. 

Mr. Couurer. Did you have any further conversation with Mr. 
McInerney concerning this matter? 

Mr. Wottman. None except at that time. 

Mr. Couuier. At any other times? 

Mr. Wotrman. No, sir. 

Mr. CouuierR. Have you ever had any conversation with Commis- 
sioner Monaghan? 

Mr. Wo.trman. Yes. 

Mr. Couuier. Will you relate to the subcommittee your conversa- 
tion with him? 

Mr. Wo.trman. To get the sequence straight, I spoke to Mr. Mullen 
the week before, February 10, on Friday, | believe it was. I called 
him on Thursday and said I had this information; that I had a tip that 
might be a good story. And he said, “Give me a date to check on it 
and I will call you back,” which he did then next day. And he gave 
me the details of the July 11th conversation. He made one mistake. 
He said that Monaghan had attended the conference, which he later 
corrected after I checked back with him. Anyway, on February 10 
I made an appointment with Commissioner Monaghan and saw him 
in the presence of the secretary of the department, Frank Doyle, and 
spent about a half hour with him. And then I said we had informa- 
tion that there was some sort of agreement made that there was a 
conference on July 11 between the police department and Mr. MclIner- 
ney which bypassed the FBI in these civil-rights investigations. At 
first he paused and gave no direct answer one way or the other. 
Finally I pressed him on it a little further and I said, “I have the 
information from the official spokesman from the Department of 
Justice, Mr Mullens.’”’ Then there was a little more detail. 

Finally he said, ‘Fred, you will have to go to the Department of 
Justice i any further information.” And I said “All right, I will 
go to the Department of Justice.”” That is where I got the informa- 
tion. He said, “That is a Federal matter. It involves a Federal 
agency and they will have to give you whatever you want.” And I 
said, ‘‘But they already have, and here is a situation where I would 
like to know what the story is from your point of view.’”’ And he 
still said he could not discuss anything involving a Federal agency. 
And he said, ‘You will have to go to Herbert Brownell.”’ And I said 
I did that in the sense that I went to his official press man and got the 
story from him. He just refused to discuss the matter with me, and 
he continued to refer me back to the Department of Justice. And I 
said to him, “I will have to take back some sort of explanation to the 
office because a story like this will have a tremendous repercussion in 
our minds, political and otherwise.”’ It looks like New York is being 
singled out and favored against the police departments in the rest of 
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the country. And I said, “If you could give me an explanation off the 
record, I would be glad to take it back just so we know where we 
stand.”” And he just couldn’t do that. 

We did have a further discussion, not about the agreement, but 
about procedure in which he said that the FBI didn’t have to come 
to me, they can go direct to my men. And I said, “You mean 
behind your back? Would this be the procedure of one law enforc- 
ing agency in dealing with members of another? Wouldn’t they 
ordinarily go to the top?’”’ And he said, ‘Well, you are right about 
that, I guess.” And he said, “If they want to question my men, 
they can call them before the grand jury.”’ And I explained that it 
was my impression that a district attorney or United States attorney 
would not take a complaint before the grand jury cold without in- 
vestigating it first. And that, to my mind, was the object of the 
Civil-Rights Act, and in this whole procedure, the FBI is getting 
both sides of the story. I said, “If the FBI came to you tomorrow 
and asked you for your cooperation on the case, would you cooperate 
with them?” And he said, “I will have to cross that bridge when | 
come to it.” 

That was about all. 

The CuarrMan. Mr. Jonas, do you have any questions? 

Mr. Jonas. No questions. 

The CuarrMan. Mr. Hillings? 

Mr. Hiuurnas. No questions. 

The CHarrMAN. Mr. Rogers? 

Mr. Rocrrs. No questions. 

The CuarrMan. Mr. Woltman, we thank you. 

The witnesses tomorrow will be Vernon G. Smith, John P. Foley, 
of the FBI, and Leland V. Boardman, in charge of the New York 
office of the Federal Bureau of Investigation. 

The subcommittee will stand in recess until 10 o’clock tomorrow 
morning. 

(Whereupon, at 12:10 p. m., the subcommittee recessed to recon- 
vene at 10 a. m. Thursday, March 5, 1953.) 
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House or REPRESENTATIVES, SPECIAL 
SuBCOMMITTEE To INVESTIGATE THE DEPARTMENT 
oF JUSTICE, OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met pursuant to call at 10:25 a. m., room 346, 
House Office Building, Hon. Kenneth B. Keating (chairman of the 
subcommittee) presiding. 

Present: Messrs. Keating, Jonas, Hillings, and Rogers. 

Also present: Robert A. Collier, Chief counsel. 

Mr. Keatina. The subcommittee will come to order, 

Mr. Couturier. The first witness is Mr. Vernon G. Smith. 

Mr. Keating. Mr Smith, will you rise and be sworn? 

Do you solemnly swear that the evidence you will give in this pro- 
ceeding will be the truth, the whole truth and nothing but the truth 
so help you God? 

Mr. Sairn. I do. 

Mr. Couturier. For the record, this is Mr. Vernon G. Smith, special 
agent, Federal Bureau of Investigation. 


TESTIMONY OF VERNON G. SMITH, SPECIAL AGENT, FEDERAL 
BUREAU OF INVESTIGATION 


Mr. Cou.ter. I would first like to establish your background and 
experience, Mr. Smith. Where were you educated? 

Mr. Samira. Mississippi State College. 

Mr. Couturier. What degree? 

Mr. Situ. I received a B. S. in 1939. 

Mr. Couurer. And following your graduation, what occupation 
did you have? 

Mr. Sarru. I taught school in the Mississippi public schools. 

Mr. Couturier. For how long? 

Mr. Samira. For 3 years. 

Mr. Couuier. And following that? 

Mr. Smita. 3)4 years in the Navy. 

Mr. Co.turer. The United States Navy? 

Mr. Smita. Yes. 

Mr. Couturier. When did you enter on duty with the FBI? 

Mr. Smirn. In March 1947. 

Mr. Couturier. And you have been continuously employed with 
them since that time? 

Mr. Sarru. I have. 

Mr. Couturier. Where have you been assigned? 

Mr. Smiru. Cleveland and New York. 
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Mr. Couuirer. How long have you been in the New York field 
division? 

Mr. Sirsa. Slightly over 5 years. 

Mr. Couurer. Now, Mr. Smith, the matter under consideration by 
the subcommittee is an alleged agreement between the Department of 
Justice and the New York police department. I will ask you whether 
or not you had assigned to you while in the New York field division a 
case known as the Jackson case? 

Mr. Smita. I did have. 

Mr. Coxirer. When was that case assigned to you? 

Mr. Smitu. September 11, 1952. 

Mr. Co.uier. Following that, you, in company with other agents, 
conducted an investigation in that case? 

Mr. Saira. I did. 

Mr. Couturier. And at a later date, did your field office receive 
instructions from the Bureau headquarters to interview the police 
officers involved in the case? 

Mr. Smirx. They did. 

Mr. Co.uier. And pursuant to those instructions, what action did 
you take? 

Mr. Keartine. State the date. 

Mr. Couturier. What was the date you received it? 

Mr. Siru. I received it personally myself on January 5. 

Mr. Coxurer. What action did you take? 

Mr. Smiru. I dictated a letter over Mr. Boardman’s signature to 
Commissioner Monaghan of the New York City Police Department 
requesting that they make available to us the police officers involved 
for interview. 

Mr. Couuier. And was that done pursuant to the established 
practice? 

Mr. Smiru. It was; yes, sir. 

Mr. Couuier. On January 6, what action did you take? 

Mr. Sairu. I requested Special Agent John P. Foley to accompany 
me to the commissioner’s office to deliver that letter in person. 

Mr. Couuier. Now, you did go to the commissioner’s office on 
January 6? 

Mr. Situ. That is correct. 

Mr. Coxuer. Did you have in mind that you would interview 
Commissioner Monaghan at the time you went there? 

Mr. Smiru. That was not contemplated at the time. 

Mr. Couturier. What was contemplated? 

Mr. Smiru. It was contemplated that we would receive permission 
to interview the officers, and that is the reason Mr. Foley accompanied 
me to the commissioner’s office. 

Mr. Couurer. Mr. Foley was invited along in order to interview 
Commissioner Monaghan? 

Mr. Smirx. He was there for the purpose of accompanying me in 
the investigation; that is correct. 

Mr. Couuier. When you went to the headquarters of the police 
department, to whom did you deliver that letter? . 

Mr. Smirx. One of Commissioner Monaghan’s aides or secretaries. 

Mr. Couturier. Did you request to see Mr. Monaghan? 

Mr. Smiru. I did not. I told him at the time that I delivered the 
letter that we would await a reply. 
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Mr. Coutirer. What were you informed? 

Mr. Smita. We were informed a few minutes later that Commis- 
sioner Monaghan would see us. 

Mr. Couurer. Personally? 

Mr. Smiru. Personally. 

Mr. Couturier. And you were taken into Commissioner Monaghan’s 
office? 

Mr. Smirx. That is correct. 

Mr. Couturier. Both you and Mr. Foley? 

Mr. Smiru. That is right. 

Mr. Couurer. After leaving Commissioner Monaghan’s office, dia 
you prepare any notes or memoranda reflecting the results of your 
conversation with him? 

Mr. Smriru. I did. 

Mr. Couturier. During the time you were talking to Commissioner 
Monaghan, did you take any notes? 

Mr. Smiru. I did not. 

Mr. Couturier. How long after the conversation was concluded with 
Commissioner Monaghan did you make any memorandum or notes 
regarding the conversation? 

Mr. Smirxa. About 1 hour. 

Mr. Couurer. One hour later? 

Mr. Smirx. About 1 hour later. 

Mr. Couturier. How did you do that? 

Mr. Smiru. I dictated that to a stenographer. 

Mr. Couturier. You went back to the field office and dictated to a 
stenographer the results of a conversation, and that was done one hour 
after the conversation concluded? 

Mr. SmiruH. That is right. 

Mr. Couiier. Do you have with you such memoranda or notes? 

Mr. Siva. I do. 

Mr. Couurer. You will be allowed, of course, to use those to refresh 
your recollection. I would like for you to inform the committee of 
the facts as to the conversation that occurred in Commissioner 
Monaghan’s office. 

Mr. Smira. When we entered the commissioner’s office, we were 
introduced to several members of his staff, including Chief Inspector 
Roane Deputy Commissioner Fristensky, and two other men 
by the names of Kennedy and Loures. I think it is L-o-u-r-e-s, 
After we had met these members of Commissioner Monaghan’s staff, 
the commissioner had the letter that I had delivered before him. He 
made reference to this letter and said as he understood it, we were 
there to interview police officers who had information concerning the 
Jackson case. I said, “‘ Yes, sir; that is correct, and the other officer, 
the identity of whom we do not know.’”’ Commissioner Monaghan’s 
answer to that—and he referred to the requests contained in the letter 
before him, and he stated, ‘‘The answer to this request is ‘No.’ ”’ 

Following that, Commissioner Monaghan went on to point out they 
had a big police force in that city to operate, and he said that there was a 
large morale problem connected with it. He indicated to us that 
civil rights legislation had added to that morale problem. Shortly 
after that, still referring to the civil rights legislation, he stated that 
this type of legislation was for that section of the country south of the 
Mason and Dixon’s line. He indicated that he had the utmost 
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confidence in the ability and in the integrity of the county D. A.’s, 
district attorneys, and the grand juries, and that they had investigated 
this particular case, the Jackson case, and that they had found no 
evidence of police brutality on the part of the officers involved. 

He also stated that they had discussed these type matters with 
United States Attorney Myles J. Lane and Mr. Boardman, my special 
agent in charge. He also indicated that he had made a complete 
report of the investigation in this case to the United States attorney, 
Mr. Lane. He pointed out at that time that Daniel Greenberg, an 
assistant United States attorney in the southern district of New York, 
was handling the case. 

Commissioner Monaghan also related that Mr. Herbert Brownell. 
the Attorney General Designate at that time, was one of his close 
personal friends and that it was his intention to attend the inaugura- 
tion and that he would discuss these type matters with him. 

Shortly after that he asked Agent Foley and myself—first Mr. 
Foley, and then myself—if we did not agree with the stand he had 
taken in this matter. Mr. Foley’s reply to that was that he had no 
comment to make one way or the other. And when he directed the 
same question to me, I said, “‘I concur with Mr. Foley.” It was at 
that point that our interview with Commissioner Monaghan was 
concluded. 

Mr. Couturier. And then you proceeded back to the field office where 
you prepared this memorandum, dictated it and, I assume, informed 
your special agent in charge of the circumstances? 

Mr. Smiru. I did. I first informed my supervisor, James Handley, 
and he instructed me to prepare the memorandum which he took up 
to Mr. Boardman. 

Mr. Couturier. Now, going back to some of the points covered in 
that: It was quite clear that Commissioner Monaghan gave you a 
‘‘No” answer to the request? 

Mr. Situ. It was clear. 

Mr. Courier. And he used the word ‘“‘No”’; he said the answer to 
the request is “‘No’’; is that the way you had it? 

Mr. Situ. That is right. 

Mr. Couturier. Did you verbally make any request? 

Mr. Sarrn. I did not. 

Mr. Courier. In connection with the statement containing the 
words ‘‘south of the Mason and Dixon’s line,’”’ how did you describe 
that statement in your memorandum? Can you read that portion of 
the memorandum so we will have the words as you transcribed them? 

Mr. Smrru. I will read the paragraph: 

Commissioner Monaghan went on to point out that they had the job of running 
the police department for a large city and that they had a large morale problem, 
and indicated that civil-rights legislation had added greatly to it; further, that 


this type legislation was for sections of this country located south of the Mason 
and Dixon’s line. 


Mr. Cot.urer. Now, did you have any further conversations con- 
cerning this matter with Commissioner Monaghan? 

Mr. Situ. No, sir; I did not. ; 

Mr. Couirer. During the conversation with Commissioner Mona- 
ghan on January 6, did he or anyone else in the room at the time 
explain, other than you have stated, his reason for refusal to give you 
access to these police officers? 
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Mr. Smita. No, sir; they did not. Mr. Monaghan did the talking, 

Mr. Couturier. You were requesting not only permission to inter- 
view the officers who were alleged subjects in the Jackson case, but 
other officers of the police department? 

Mr. Smiru. That is right. 

Mr. Soe Can you explain that, please? 

Mr. Samira. At that point we did not know the names of other 
officers who might have had information relative to the case. 

Mr. Coxuipr. Those would be then, I assume, witnesses? 

Mr. Smiru. They would have been witnesses. 

Mr. Couturer. This case has been continuously assigned to you? 

Mr. Smiru. That is correct. 

Mr. Cottier. And have you ever interviewed the police officer or 
any police officers in connection with this case? 

Mr. Smiru. I have not. 

Mr. Courier. Has anyone in your field office? 

Mr. Samira. No, sir. 

Mr. Couturier. That is all. 

Mr. Keartna. In your talk with Commissioner Monaghan, was 
there anything said by him about wishing to defer an answer to your 
question until after he had talked in W ashington? 

Mr. Smiru. No, sir; there was not. 

Mr. Keartinea. It was a flat and square-cut ‘‘ No’’? 

Mr. Smirx. That is correct. 

Mr. Keatine. Mr. Smith, Victor J. Herwitz, assistant corporation 
counsel of the city of New York, has submitted to the subcommittee 
just this morning certain questions which he has asked be propounded 
to you. While that is not always done in congressional hearings, this 
subcommittee has adopted the policy, in its effort to elicit the full fac ts, 
of permitting such questions to be submitted to the subcommittee. 
Here is a rather long list, and I think most of them can be answered in 
short fashion. They are listed as questions to be addressed to both 
Agents Smith and Foley. 

Is Mr. Foley in the room? 

Mr. Couturier. Yes, sir. 

Mr. Keatina. Mr. Foley, would you sit up here because I do not 
want to go through this twice. I will put these questions to Mr. 
Smith and if you will make a note if there is any place where your 
answer would be different, I would want you when you testify to make 
that known to the subcommittee. 

Mr. Foury. Yes, sir. 

Mr. Kearine. But I do not want to go through all these questions 
twice. 

Mr. Herwirz. Mr. Chairman, I have made four other questions 
since Mr. Smith took the stand. Might I just hand them up to your 
honor at this time? 

Mr. Keatine. Yes, sir; I will receive them. 

Now, if you will just make known any place where you care to 
either differ with or elaborate on any answer which Mr. Smith puts to 
these questions, when we come to these questions, you can discuss it. 

I think a good many of these questions have already been answered 
in your answers to Mr. Collier. I am simply putting them to you in 
order that there may be a full record and no one will feel he is. being 
prejudiced by the subcommittee. 
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The first is: 


The Jackson case arose out of an incident that took place on August 9, 1952. 
How long after that date was the matter first referred to the New York office of 
the FBI for investigation? 








Mr. Samira. It came to us on the night of September 10, at which 
time the complainant advised the agent who took that information 
that he would return on the morning of September 11 with additional 
information supporting his allegations. 

Mr. Keatinc. When were you assigned to investigate that case? 

Mr. Smirx. On September 11, 1952. 

Mr. Keatina. And the next question: 

From the date that the New York office of the FBI was assigned to investigate 
the Jackson case, until January 6, 1953, when you called upon Commissioner 
Monaghan, what investigative steps were taken and when were they taken? 

Now, in regard to that question, we do not want to ask you, as it 
would be i improper, in my judgment, to ask you in a public hearing to : 
reveal any investigative techniques of the FBI which you do not Teel } 
you are at liberty to reveal. That question, insofar as you feel you 
can answer it, I would be glad to bave you answer it. 

Mr. Sir. We followed the instructions as to Bureau policy in this 
type of a case and conducted a preliminary investigation in order to 
secure any additional facts to round out information concerning the 
allegations. And at that time I submitted a report to the Bureau on 
that. 

Mr. Kzatina. This is by explanation to the question. Prior to 
January 6 and after September 11, you did submit a report to the 
Bureau? 

Mr. Sairn. I submitted three reports, yes, sir. 

Mr. Keatina. And the next question: 

When you called on Commissioner Monaghan on January 6, 1953, did you have 
in your possession or had you seen the police commissioner’s letter and the letter 
to the United States district attorney, Myles J. Lane, and a copy of Chief Inspec- 
tor Rothengast’s report regarding the Jackson case? 

Mr. Situ. I had not. 

Mr. Kerartina. (reading): 

When you called on Commissioner Monaghan on January 6, did you have the 
name, rank, and shield number of all of the policemen involved in the Jackson 
case, as well as the members of the precinct to which they were assigned? 

Mr. Smira. Not all of them; no, sir. 

Mr. Keatine. And the next question: 

Did you know where the 18th Precinct was located? 


Mr. Smiru. Yes, sir. 
Mr. Keratina. And the next question: 


Did you ever go to the 18th Precinct and attempt to question or interview any 
of the policemen interested or involved in the Jackson case? 


Mr. Situ. I did note. 

Mr. Keatine (reading): 

Did Commissioner Monaghan or anyone forbid you to do that? 
Mr. Saira. No, sir; they did not. 


Mr. Keating. And this is my question: Except as you have testi- 
fied, he said “No” to your request? 
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Mr. Smita. That is correct. It was contemplated that any in- 
vestigation connected with the records and the interviewing of per- 
sonnel of the police department would follow our initial contact with 
Commissioner Monaghan. 

Mr. Keatina. And the next one: 

As an agent of the FBI, didn’t you consider it your duty to go to the precinct 
and question the policemen involved? 

Mr. Situ. No, sir; I did not. 

Mr. Katine. Now you may explain your answer. 

Mr. Samira. I considered it would have been bad judgment to do so 
under the circumstances. It was indicated to me that it was a matter 
of policy which should be handled by my superiors. 

Mr. Keatinea. In other words, it was in pursuance of the coopera- 
tion between the law-enforcement bodies that the customary method 
was, before interviewing police officers, to go to someone in authority 
and request permission? 

Mr. Smiru. That is correct, Mr. Chairman. 

Mr. Keatina. And the next question: 

Now, in the course of your investigations with the FBI, didn’t you know that 
the files in the Municipal Building across from your office contained a complete 
list of all city employees, including policemen, with their home addresses? 

Mr. Smiru. Yes, sir. 

Mr. KeatinG (reading): 

Did you ever ask anybody in the police department for the home addresses of 
the policemen involved in the Jackson case? 

Mr. Sairu. I did not. 

Mr. Keatina. And the next question: 

Did you ever go to the homes of any of the policemen in the Jackson case and 
seek to interview them? 

Mr. Saira. I did not. 

Mr. Keatina. And the next question: 


Was it not your duty to do so if you wanted to interview them? 


Mr. Smirx. Not—— 


Mr. Keatina. Some of these questions are improperly formed, 
Mr. Smith, but I am propounding them to you, if you feel you can 
answer them. 

Mr. Suir. Would you restate that question? 

Mr Keratine (reading): 


Was it not your duty to do so if you wanted to interview them? 


Mr. Smirx. Not under the circumstances, as I have already stated. 

Mr. Keatine (reading): 

So far as you know, the policemen involved in the Jackson case had not been 
ordered by Commissioner Monaghan or anyone else in the police department in 


authority to refuse to speak to you in answer to questions in connection with the 
Jackson case; is that not so? 


Mr. Smirx. That is true. 
Mr. Keatina. And the next question: 


Was the objective of your visit to Commissioner Monaghan on January 6 to 
obtain from him an order to the policemen involved in the Jackson case that they 
should answer any questions you put to them regarding this matter? 
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Mr. Soiru. No, sir; it was not. 

Mr. Keatinc. And my question is that it was simply to get permis- 
sion? 

Mr. Smirn. As a matter of courtesy. 

Mr. Keatrina. And in pursuance of the usual practice between the 
law-enforcement bodies? 

Mr. Smiru. That is right. 

Mr. Keatrine (continuing): 


What, precisely, were you asking the Commissioner to do? 


You have probably already answered that. 

Mr. Smirx. We were asking for permission to interview the officers 
involved in the Jackson case. 

Mr. Keatina (reading): 

At the time you spoke to Commissioner Monaghan, were you seeking his help 
to obtain evidence to be used in the prosecution against six members of his depart- 
ment who his own investigation had shown to be innocent of wrong-doing? 

Now, that question is improperly formed and presupposes conditions 
that do not exist, and you do not need to answer that. 

Didn’t you know that the policemen whom you sought to interview had the 
right to refuse to be interviewed by you in the matter wherein they were the 
potential defendants? 

Mr. Situ. I was quite aware of that. 

Mr. Keratine (reading): 

Did not Commissioner Monaghan tell you that these men did not wish to be 
interviewed by agents of the FBI but would testify before a Federal grand jury? 

Mr. Smiru. He did not; no, sir. 

Mr. Keartine (reading): 

Did you not know that these men were witbin their rights, their civil rights, in 
declining to be questioned by you in a matter wherein they were the potential 
defendants? 

Mr. Smiru. The question does not seem to apply inasmuch as they 
did not decline to talk with me, sir. 

Mr. Keatine, You never got to that point? 

Mr. Smirx. That is right; we had not reached that point in the 
investigation. 

Mr. Katina (reading) : 

Did you not know that. Commissioner Monaghan, under the laws of the State of 
New York, article 1, section 6 of the New York State Constitution, and section 
903 of the city charter, could require these policemen to go before a Federal 
grand jury and waive immunity, but he could not require them or order them to be 
interviewed by you? 

Mr. Smiru. I was not concerned with that particular point at that 
time. 

Mr. Keating. And the next question: 

Did not Commissioner Monaghan tell you that the men did not want to be 
questioned by the FBI and preferred to be called as witnesses before the grand 
jury? 

Mr. Smith. He did not. 

Mr. Kxratine (reading) : 


Did you not know that this was precisely what they were entitled to do under 
the law? 
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Mr. Smita. Well, sir—— 

Mr. Keating. You will appreciate these are questions propounded 
by counsel for the assistant corporation counsel of the City of New 
York and are not questions put by this committee? 

Mr. Smiru. | understand. Would you restate that question? 

Mr. Keatine. The question is: 


Did you not know that this was precisely what they were entitled to do under 
the law? 


And the question ahead of it is: 


Did not Commissioner Monaghan tell you that the men did not want to be 
questioned by the FBI and preferred to be called as witnesses before the grand 
jury? 

Mr. Smiru. Well, the second question would not apply for the same 
reason the one before it did not, Mr. Chairman. 

Mr. Keating. You may explain your answers to these questions in 
whatever way you wish. I am not sure that I understand. 

Mr. Smirx. That was a point that did not’come up and I was not 
confronted with it at the time that I made the visit to the Commis- 
sioner’s office. 

Mr. Katine. And the next question: 

Was the investigation by the FBI of the Jackson case prejudiced by the failure 


of the FBI to interview the policemen or make any attempt to do so for nearly 
five months after the alleged act of brutality took place? 


Mr. Sairu. I do not believe I am in position to answer that. I do 
not know. 

Mr. Kwatina (reading): 

Was your conversation with Commissioner Monaghan on a friendly, cordial 
and courteous basis? 


Mr. Smiru. It was, indeed; yes, sir. 
Mr. Kreative. And the next one: 


Did Commissioner Monaghan tell you that he wished to discuss the matter 
with the incoming administration in the Department of Justice 1nd would ask 
that the matter be held in abeyance until he did so? 

Mr. Smirn. He did not. 

Mr. Katine (reading): 

How long after January 6, 1953, did you obtain the “green light” from the 
Department of Justice on interviewing the policemen in clarification of the issue 
of the alleged agreement? 

Mr. Smita. At the time we obtained the “green light,”’ the Jackson 
case was before the grand jury. 

Mr. Kzuatina. It was already being presented to the grand jury? 

Mr. Smiru. It was; yes, sir. 

Mr. Keating (reading): 

Did you interview the policemen when you got that “green light’’ and that 
clarification? 

Mr. Smiru. No, sir; I did not. That was because of Bureau 
instructions. 

Mr. Keatine (reading): 

What efforts did you make to do so? 


Mr. Smira. I made none. 
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Mr. Keatine (reading): 

Was the delay between January 6 and the above clarification more prejudicial 
to your investigation than the neglect of the FBI between August 9, 1952, and 
January 6, 1953, to attempt to interview the police officers involved in the Jackson 
case? 

The wording of that is such that it reflects improperly and un- 
warrantingly upon the FBI, and there is no justification for the form 
of the question. However, if you care to explain it in such a way— 

Mr. Situ. I do not know. 

Mr Keatine (reading): 

Did you go to the district attorney and ask for his cooperation and ask to see 
his reports and the statements, if any, in his file? 

Mr. Sirs. I did not. 

Mr. KeaTInG (reading): 

When you saw Commissioner Monaghan on January 6, did you know that 
Samuel Crawford, who had been arrested with Jackson, had been tried in the 
magistrates court on November 25, 1952, and had been found guilty? 

Mr. Smiru. I did know that; that is correct. 

Mr. Keratine (reading): 

Did you go to the magistrate’s court and get its records, stenographic and 
otherwise, concerning this incident which was the subject of your investigation? 

Mr. Smiru. I only got the result of that trial. 

Mr. Keartine (reading): 

Had you interviewed Samuel Crawford? 

Mr. Sariru. I had. 

Mr. KeatineG (reading): 

Are you a lawyer? 

Mr. Situ. I am not. 

Mr. KeaTina (reading): 

Are you at all familiar with the origin of the Federal civil-rights law? 


Mr. SmirH. Not entirely; no, sir. 

Mr. KeatinG (reading) : 

Did you know that that law was enacted in or about 1870 in the reconstruction 
period as a direct result of the Civil War and the conflict between the slaveholding 
South below the Mason and Dixon’s line and the nonslaveholding North above 
the Mason and Dixon’s line? 

Mr. Smiru. No, sir. 

Mr. Katine (reading): 

Did you know that the origin of the civil-rights law was primarily for the pur- 
ps of protecting the rights of the recently freed slaves in the formerly slave- 
10lding South below the Mason and Dixon’s line? 

Mr. Sairn. I did not. 

Mr. Keatine (reading): 


In your discussion with Commissioner Monaghan on January 6, did he and 
you discuss the origin of the civil-rights legislation? 


Mr. Smirx. We did not. 
Mr. Katine (reading): 
As an agent of the FBI, are you confident that Mr. Hoover and your other 


superiors will back you 100 percent when they are convinced that you have done 
a proper police job? 
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Mr. Situ. I certainly am, sir. 

Mr. Keatina (reading): 

Does that confidence on your part lift your morale and help you to do a better 
ob? 

‘ . 

Mr. Situ. Yes, sir. 

Mr. Keartine (reading): 

In your opinion, is not the right which exists in New York to call a public 

ficial before a Federal grand jury to testify without immunity or forfeit of his 
job forthwith a much more valuable tool in aid of prosecution than an interview 
without a stenographer and without the ability to administer the oath? 

Mr. Sairu. I do not think I understand the complete question. 

Mr. Keatine. Well, | can be sympathetic with you in that regard. 
Would you like to have me read it again? 

Mr. Smiru. Would you reread it, Mr. Chairman, please? 

Mr. Keatine (reading): 

In your opinion, is not the right which exists in New York to call a public 
official before a Federal grand jury to testify without immunity or forfeit of his 
job forthwith a much more valuable tool in aid of prosecution than an interview 
without @ stenographer and without the ability to administer the oath? 


Mr. Smith. Ido not believe so. We were following the prescribed 
procedure in the case, 

Mr. Kearina. In other words, your feeling is that it is necessary 
in order to present a case, to talk to the prospective witnesses ahead 
of time? 

Mr. Smiru. That is correct, sir. 

Mr. Keartina (reading): 

If the questioningtof the police officers was immediately essential on January 6 
and a delay would prejudice the investigation, was not that easily cured by the 
service of a forthwith subpena, which would have required these officers to testify 
before a Federal grand jury and answer all questions under oath without obtaining 
immunity thereby? 


Mr. Smita. Would you read the first part of that question, Mr. 
Chairman? 

Mr. Keatine (reading): 

If the questioning of the police officers was immediately essential on January 6 
and a delay would prejudice the investigation, was not that easily cured by the 
service of a forthwith subpena, which would have required these officers to testify 
before a Federal grand jury and answer all questions under oath without obtaining 
immunity thereby? 

Mr. Smiru. It was not indicated that the need for interviewing the 
police officers at the time was immediate. 

Mr. Keatina. In other words, the question assumes a state off acts 
which was not present? 

Mr. Suir. ‘That is correct. 

Mr. Kerartina. In other words, there was no urgency about the 
matter? 

Mr. Smiru. Our request to interview the police officers did not 
indicate so; no, sir. 

Mr. Katine (reading): 

Was the failure to take this action— 


And by that I assume he refers to the question ahead which you have 
answered by saying assumes facts that do not exist. 
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The question is: 


Was the failure to take this action the reuslt of the ignorance of someone in 
either the United States Attorney’s Office or the FBI, or both, that such right 
existed? 

I assume that means the right; I do not know what it means. 

Mr. Herwirz. Could I clarify it, Your Honor? 

Mr. Kzatine. If you would show the witness these two questions, 
perhaps he can make something of it. 

(Whereupon, the document is handed to the witness.) 

Mr. Smarra. I do not consider it proper to answer the question, 
Mr. Chairman. 

Mr. Kearine. And now these questions have been handed to me 
during the hearing: 

Was January 5, 1953, the first date upon which the FBI was ordered to interview 
the men! 


Mr. Smirn. Those instructions were received earlier in the office. 
I received them on January 5 myself because of the fact that I was 
on leave at the time they came into the office on December 29. 

Mr. Keatine (reading): 

Did you have it in mind that the policemen were to be interviewed in the FBI 
office? 

Mr. Smirn. Not necessarily; no, sir. 

Mr. Keatine (reading): 


Were you born and brought up below the Mason and Dixon’s line? 


Mr. Smira. I was. 
Mr. Keatina. This is in the form of a question: 


Request that Mr. Smith read his entire memorandum, not just excerpts 
therefrom. 


Now, is it a long memorandum? 

Mr. Couuier. It is not long, about a page and a quarter. 

Mr. Smirn. About a page and a paragraph. 

Mr. Couturier. It does not go into the merits of the case? 

Mr. Smiru. No, sir. 

Mr. Keartina. I have no objection to your reading it all. 

Mr. Smirx. This memorandum is dated January 6, 1953, and it is 
addressed to the special agent in charge, New York office, from 
myself: 

Reference is made to a memorandum from United States Attorney General 


Charles B. Murray, Criminal Division, to the Director, concerning the above- 
captioned matter, dated December 19, 1952— 


And it refers to the Jackson case— 


This memorandum requested the New York office to interview subjects in this 
investigation who are New York City police officers. Pursuant to these depart- 
mental instructions, a letter directed to Commissioner George P. Monaghan, 
New York City Police Department, requesting that such officers be made avail- 
able for interview was delivered to the commissioner’s office in person by Special 
Agent John P. Foley and the writer on this date. The commissioner’s aide, to 
whom the letter was delivered, was told by the agents that they would await a 
reply and were subsequently advised that Commissioner Monaghan would see the 
agents. 

Commissioner Monaghan, in the presence of Chief Inspector Conrad Rothengast 
and other members of his staff, advised that the answer to the request made in 
the letter was “‘No.”’ 
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Commissioner Monaghan went on to point out that they had the job of running 
the police department for a large city and that they had a large morale problem 
and indicated that civil rights legislation had added greatly to it. Further, that 
this type legislation was for sections of this country located south of the Mason 
and Dixon’s line. 

Commissioner Monaghan stated that he had complete confidence in the ability 
and integrity of this city’s district attorneys and grand juries, and that this matter 
had been thoroughly investigated by them. 

He indicated the officers involved in this matter had been exonerated. 

Commissioner Monaghan further stated a complete report in this matter had 
been made to United States Attorney Myles J. Lane, southern district of New 
York, and that Assistant United States Attorney Daniel Greenberg was handling 
the case. 

Commissioner Monaghan stated that he had also discussed this type of matter 
with special agent in charge, Boardman, of the New York Office. 

Commissioner Monaghan related that Herbert Brownell, Attorney General 
Designate, is one of his close personal friends and that he is going down to attend 
the Inauguration and intends to discuss these matters with him. 

Commissioner Monaghan personally inquired of Special Agent Foley and the 
writer if they did not agree with his stand in this matter, to which question Agent 
Foley and the writer advised Commissioner Monaghan that they had no comment 
to make either one way or the other. Commissioner Monaghan then reiterated 
that the request was rejected, and the interview was concluded. 

Mr. Keatine. Now, it did come to your attention at a later time, 
following Commissioner Monaghan’s visit to Washington, at which 
time you referred it to the Attorney General? It did come to your 
attention that thereafter a “green light’’ was given to the FBI to 
interview police officers, did it not? 

Mr. Smirn. That is correct, Mr. Chairman. 

Mr. Keartina. Mr. Rogers. 

Mr. Rocrers. Mr. Smith, from September 11, 1952, until January 
5, had you discussed this matter with Mr. Daniel Greenberg, assistant 
United States attorney for the southern district of New York? 

Mr. Saira. I had. 

Mr. Rogers. Did you, on or about or before the 6th of November 
1952, express to him a desire to interview the police officers in this case? 

Mr. Smiru. No, sir, I did not. There were 2 telephone calls 
directed to me from Mr. Greenberg; 1 in October and 1 in November. 

Mr. Rocrers. Yes? 

Mr. Samira. The one in November would have been subsequent to 
November 6, which was the date of my second report in the case. He 
indicated at that time that he had received my report and that when 
time came to interview the police officers, Mr. Greenberg stated, ‘“‘We 
will ask them to come into my office,” indicating his, ‘“‘and then we 
will take question-and-answer statements from them.”’ To that 
statement I did not make any comment. 

Mr. Rocrers. Did you know that, on the 12th of November 1952, 
Mr. Greenberg had an appointment with Commissioner Monaghan? 

Mr. Sairua. I did not. 

Mr. Rogers. Were you ever advised of any such meeting having 
taken place? 

Mr. Smirn. No, sir. 

Mr. Roaerrs. It was never discussed with you that on that date this 
matter of interviewing the police officers was discussed by Mr. 
Greenberg and Commissioner Monaghan? 

Mr. Smiru. No, sir. 
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Mr. Rocers. Did you ever discuss with Mr. Greenberg the question 
of whether or not you had sufficient evidence to establish a prima facie 
case prior to November 12, 1952? 

Mr. Smirna. It would have probably been after he received my 
November 5 or November 6 report. 

Mr. Rocers. Yes? 

Mr. Smiru. And he so indicated then that they thought there was 
a prima facie case. 

Mr. Rocers. He stated to you on November 5 of 1952 that in his 
opinion the report of that date made out a prima facie case? 

Mr. Smirn. That is correct. 

Mr. Rocers. But he did not discuss with you the question of your 
interviewing police officers at that time? 

Mr. Smirx. Only as I indicated, that he stated that when the time 
comes to interview then——— 

Mr. Rogers. Now, you make reference to a letter from Mr. 
Murray, who was Chief of the Criminal Division, under date of De- 
cember 19, 1952. Was that the first time that you had any knowledge 
of your inability to interview the members of the Police Department 
of the City of New York? Let me put it this way: When was it first 
directed to your attention that there might have been some under- 
standing or arrangement or agreement existing between the Criminal 
Division of the Department of Justice and the Police Department of 
the City of New York? 

Mr. Smirx. It would have been on or after January 9, 1953, and I 
would have received that information through Mr. Boardman. 

Mr. Rogers. At the time that you had the interview with Com- 
missioner Monaghan and the other persons indicated in your memo- 
randum, you had no knowledge or information that there was such a 
meeting on July 11, 1952, wherein Mr. Mc Inerney, at that time Chief 
of the Criminal Division in the Department of Justic e, had a confer- 
ence with police officials? 

M1. Situ. No, sir; I did not have such information. 

Mr. Rocers. Was that ever directed to your attention? 

Mr. Smiru. No, sir. 

Mr. Rocers. And you had no knowledge of that? 

Mr. Smita. No, sir; I did not. 

Mr. Rocers. And the letter that was taken to Commissionea: 
Monaghan’s office on January 6, 1953, was prepared in the office in 
New York? 

Mr. Smitu. The New York FBI office; that is right. 

Mr. Rogers. And then you made a report which you have read 
here, and that was as far as you went at that time? 

Mr. Smiru. That is correct. 

Mr. Rogers. That will be all. 

Mr. Couuier. Thank you, Mr. Smith. 

Mr. Foley will be next. 

Mr. Keatine. Mr. Foley, do you solemnly swear that the evidence 
you will give in this proceeding will be the truth, the whole truth and 
nothing but the truth, so help you God? 

Mr. Fouey. I do. 
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TESTIMONY OF JOHN P. FOLEY, SPECIAL AGENT, FEDERAL 
BUREAU OF INVESTIGATION 


Mr. Keratine. Will you give us your full name? 

Mr. Fouey. John P. Foley. 

Mr. Co.urer. You are a special agent of the Federal Bureau of 
Investigation? 

Mr. Foury. That is correct. 

Mr. Coutuier. I would like to briefly get your background, Mr. 
Foley, please. Where did you receive your formal education? 

Mr. Foiey. At Davis and Elkins College in West Virginia. 

Mr. Courier. That is in Elkins, W. Va.? 

Mr. Fouey. That is correct. 

Mr. Couturier. What degree and when did you receive it? 

Mr. Fouey. Bachelor of Science in 1940. 

Mr. Couurer. You later attended what school? 

Mr. Fouey. West Virginia University. 

Mr. Couturier. And what degree did you receive there? 

Mr. Fouey. Master of Science. 

Mr. Couturier. After graduating from Davis and Elkins, whar 
occupation did you pursue? 

Mr. Foury. I taught school for 1 year. 

Mr. Cottier. What did you do then? 

Mr. Foutry. Entered the United States Army. 

Mr. Couturier. How long were you in the United States Army? 

Mr. Fotey. Approximately 4% years. 

Mr. Cottier. Was it then that you went to the University of 
West Virginia? 

Mr. Fo.tny. That is correct. 

Mr. Cottier. When did you enter on duty with the Federal 
Bureau of Investigation? 

Mr. Fouey. April 1948. 

Mr. Couturier. And you have been continuously with them since 
that time? 

Mr. Founy. I have. 

Mr. Coturer. Where have you served as special agent? 

Mr. Foury. In Albany, N. Y., and New York City. 

Mr. Cottier. How long have you been in the New York City 
office? 

Mr. Fotey. Approximately 4 years. 

Mr. Coutirer. This case was not assigned to you—the Jackson 
case? 

Mr..Fouiey. That is correct. 

Mr. Cottier. How did you come to be with Mr. Smith at the 
time the letter was delivered? 

Mr. Fotey. Well, on the morning of January 6, Special Agent 
Smith approached me and asked me to accompany him to deliver a 
letter to Commissioner Monaghan and also to accompany him on inter- 
views that he contemplated having afterwards. 

Mr. Cotuier. So the purpose of your being with Mr. Smith was to 
interview the individuals, the police officers? 

Mr. Fotny. That is correct. 

Mr. Couurer. And is that a normal thing, a normal practice in the 
Federal Bureau of Investigation? 
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Mr. Foury. It is. 

Mr. Cottier. When subjects of an investigation are being inter- 
viewed, there are at least two Bureau agents? 

Mr. Foutey. That is correct. 

Mr. Couturier. Can you recount for the subcommittee what 
occurred? First, let me go one step further. After leaving the 
commissioner’s Office, did you prepare any memorandum? 

Mr. Foxey. I did, sir. 

Mr. Cotirer. How soon after leaving the commissioner’s office 
was that memorandum prepared? 

Mr. Fotry. Approximately 2% hours. 

Mr. Coturer. How did you prepare it? 

Mr. Foutny. By dictating it to a stenographer. 

Mr. Couturier. Did you take any notes at the time you were in the 
commissioner’s office? 

Mr. Foutey. I did not. 

Mr. Couturier. I think that since the matter has come up, it would 
be well for you just to read your memorandum, as long as you have it 
with you, as long as it does not go into the merits of the case. 

Mr. Fouey. It does not. This memorandum is dated January 6, 
1953, and is to the special agent in charge of the New York office, and 
is from myself. 

It starts out: 


In connection with the above-captioned case— 
which is the Jackson case— 


on the morning of January 6, 1953, the writer was requested by Special Agent 
Vernon G. Smith to accompany him for the purpose of delivering a written request 
in letter form to the commissioner of police, New York City, 240 Center Street. 
This letter requested that police officers involved in this case be made available 
for interview by agents of this office. Agent Smith delivered this letter to one 
of the commissioner’s aids in the writer’s presence and requested an answer. 
Shortly after, the commissioner’s aid advised Special Agent Smith and the writer 
that the commissioner would see them. 

Several minutes later, Special Agent Smith and the writer were ushered into 
the commissioner’s office with the commissioner and other members of his staff 
present. At the outset, Commissioner Monaghan advised that the answer to,the 
request in the above-mentioned letter was ‘‘No.” 

Commissioner Monaghan then made a statement to the effect that they have 
a large job running the police department in this city and one of their biggest 
problems was one of morale. He indicated that civil-rights legislation had added 
greatly to this problem and this type of thing was for that part of the country 
south of the Mason and Dixon’s line. 

The Commissioner went on to say that he had complete confidence in the city’s 
district attorney’s office and grand juries and further, that this matter had been 
completely investigated by them. According to the commissioner, the police 
officers involved in this investigation had been exonerated. Commissioner 
Monaghan stated that a complete report of this matter had been submitted to 
the office of United States attorney Myles Lane, southern district of New York, 
and also that he had discussed this type of case with Special Agent in Charge 
Boardman of this office. 

He pointed out that he was a close friend of Attorney General Designate 
Herbert. Brownell and he was going to discuss this type of case with Mr. Brownell 
in the near future. 

The Commissioner asked Special Agent Smith and the writer if they agreed 
with the stand he had taken in these matters. The answer of both agents was that 
they had no comment one way or the other. The commissioner then restated his 
objection to complying with the request in the aforementioned letter. 

The interview was then closed. 
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Mr. Keatine. Let me interrupt you there. When you dictated 
that memorandum, did you have access to the memorandum of the 
other agent, Agent Smith? 

Mr. Foury. I did not, sir. 

Mr. Keratine. This was done independently of Agent Smith’s 
dictation of the memorandum? 

Mr. Foury. It was, sir. 

Mr. Couturier. May I point out the sequence of time. Agent Smith 
dictated his 1 hour after the conference, and this agent dictated his 
2% hours, so there is an hour and a half in time that had elapsed. 

Mr. Keatine. And there was no collaboration with Smith in any 
way in the preparation of this memorandum? 

Mr. Foutny. Not in the connection with the preparation of the 
memorandum. But I would like to explain that on the way back from 
Mr. Monaghan’s office, of course, Mr. Smith and I did discuss the case 
and what had been said in Mr. Monaghan’s office as to his conversa- 
tion with us, the highlights of the conversation, and also as to the 
sequence that it occurred. 

Mr. Keatine. But you did not have anything of his recollection 
of it before you when you made your memorandum? 

Mr. Foury. No, sir. 

Mr. Keatrnc. The close identity of the two memoranda is out- 
standing. 

Mr. Couurer. The language is slightly different in some instances 
but the events are accounted in one as accurately as the other. 

I will ask you this: Have you ever had any further conversations 
with Commissioner Monaghan in connection with this matter? 

Mr. Fouey. I have not. 

Mr. Couurer. Have you had any further participation in this case? 

Mr. Fouey. I have not. 

Mr. Herwitz. May I submit three additional short questions, 
Your Honor, that have come up since the witness took the stand? 

Mr. Keratina. Yes, sir. 

Mr. Foley, you heard the questions prepared by Victor J. Herwitz, 
assistant corporation counsel, which I have propounded—at least 
quoted—to Agent Smith, did you not? 

Mr. Foury. Yes, I did, sir. 

Mr. Keatine. And I requested, prior to doing so, that you make 
notes of any respects in which you wanted to change or amplify or 
alter in any way the answer which he gave. Were there any such, 
and if so, would you mention them now? 

Mr. Fouey. There was one question that was worded to the effect 
that the interview of the otlicers, putting it off would prejudice the case, 
or prejudice the FBI against the subjects, and I would like to state 
that to my knowledge, the FBI is never prejudiced; they take the 
facts as they are. 

Mr. Keartina. I think possibly in fairness to the form of the question 
in that case, the use of the wore ‘“‘prejudice’’ was not intended as any 
reflection on the FBI. It was intended to mean ‘affect adversely” 
in other word; I have forgotten the exact question, but——— 

Mr. Fouey. I think it was about half-way through the questions. 

Mr. Keatine. About half-way through the questions where the 
word prejudice was used? 
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Mr. Foury. Yes, sir, 

Mr. Kearine. Where there any other matters you wanted to 
bring up? 

Mr. Foutrny. No, sir; I concur. 

Mr. Keating. Mr. Herwitz has brought up three additional ques- 
tions to propound you. One: 

Was one of the purposes of going in pairs to interview prospective individuals 
to obtain corroborative evidence to be used against the person interviewed. 

Mr. Fotery. Well the purpose of going pairs is, of course, to corrob- 
orate any statements that are made to the agents. 

Mr. Keattina. It is common police practice, and considered good 
police practice everywhere, is it not? 

Mr. Foury. That is right, sir. 

Mr. Keatine. Next: 

Were you present when Smith dictated his memorandum regarding the Mon- 
aghan interview? 

Mr. Fouey. I was not. 

Mr. Keartine. Let me say that my comment was not by any 
stretch of the imagination, to be considered as an indication that there 
was any such though passing through my mind. I was greatly im- 
pressed, however, with the fact that both of you men went back and 
independently dictated a memorandum which, while not identical in 
language, was almost exactly alike as to what had taken place. 

Mr. Fo.try. By word of explanation there, 1 may point out, Mr. 
Chairman, when we went back to the office, Mr. Smith alone was 
going to prepare a memorandum because naturally he was the one 
who was assigned the case. And later on in the day, I imagine 2 
hours later, | was informed by my supervisor Mr. Hanley, that Mr. 
Boardman would like a memorandum from me. 

Mr. Keartine. The next question is: 

Did you dictate your memorandum to the same stenographer as Smith dic- 
tated his? 

Mr. Foury. I know who I dictated ny memorandum to. It was 
the supervisor’s secretary. I do not know who Mr. Smith dictated 
his memorandum to. 

Mr. Keatine. Mr. Smith, in order to clear this up, I would be glad 
to have you say to whom you dictated your memorandum. 

Mr. Surrx. The stenographer’s initials on the memorandum that 
I dictated were those of the supervisor’s secretary. 

Mr. Keatine. Mr. Rogers. 

Mr. Rocers. During the interview on January 6 in Commissioner 
Monaghan’s office, was any reference made to any understanding, 
agreement, or working together with the Federal Bure “au of Investiga- 
tion and the Police De partment in Civil Rights cases 

Mr. Foury. No, sir. 

Mr. Rocerrs. So far as you know on that date you had no knowledge 
of any meeting held on July 11, 1952 between Deputy Commissioner 
Fristensky and Police Inspector Rothengast? 

Mr. Fouey. I had no knowledge of it. 

Mr. Rogers. And that was not discussed in any manner whatso- 


ever by Commissioner Monaghan? 
Mr. Fo.ey. No, sir. 
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Mr. Rocers. You make reference to the fact that he stated that 
he was a personal friend of Attorney Designate Brownell. 

Did he make any reference to the fact that he was going to come 
down and talk to Mr. Brownell? 

Mr. Fouey. He did, sir. He talked about attending the inaugura- 
tion. At that time he hoped to confer with Mr. Brownell. 

Mr. Rogers. Did he indicate what he hoped to confer with Mr. 
Brownell about? 

Mr. Founy. He said on these matters. 

Mr. Roaers. Did he mention the name of Mr. Rogers? 

Mr. Foury. No, sir; he did not. 

Mr. Rogers. Or any other person that he hoped to confer with in 
Washington except Mr. Brownell? 

Mr. Fotry. That is the name he mentioned. 

Mr. Rogers. That is all. 

Mr. Keatina. Mr. Jonas. 

Mr. Jonas. No questions. 

Mr. Keartina. I think I have found the question to which you 
referred earlier, Mr. Foley. The question was: 

Was the investigation by the FBI of the Jackson case prejudiced by the failure 
of the FBI to interview the policemen or make any attempt to do so for nearly 5 
months after the alleged act of brutality took place? 


Now, I think in fairness to the form of the question, it was intended 
that the word “‘prejudice’”’ would mean “affected adversely. 

Mr. Fotrey. | see, sir. 

M1. Keratina. If it be so construed as I believe it was intended to 
be, then you have no further comment to make? 


Mr. Fouey. That is right, sir. 

Mr. Keatina. Anything further, Mr. Collier? 

Mr. Couturier. No, sir. 

Mr. Keartina. We will hear the next witness. 

Mr. Couurer. Mr. Leland V. Boardman. 

Mr. Keatina. Mr. Boardman, will you raise your right hand? 

Do you solemnly swear that the evidence you give in this proceeding 
will be the truth, the whole truth, and nothing ‘but the truth, so he Ip 
you God? 

Mr. BoarpMan. I do. 

Mr. Keatina. Will you be seated, sir. 


TESTIMONY OF LELAND V. BOARDMAN, SPECIAL AGENT IN 
CHARGE, NEW YORK DIVISION, FEDERAL BUREAU OF 
INVESTIGATION 


Mr. Couuier. The name of the witness for the record is Mr. Leland 
V. Boardman, special agent in charge, New York division, Federal 
Bureau of Investigation. 

Briefly, Mr. Boardman, I would like to obtain your background. 
Where were you educated? 

Mr. BoarpMAN. I was educated at the University of Minnesota. 

Mr. Coutiier. And what degrees did you receive? 

Mr. BoarpMAN. I received a B. S. degree in 1929 and I received an 
LL. B. degree from the University of Minnesota Law School in 1954. 

Mr. Couurer. When did you enter on duty with the Federal Bureau 
of Investigation? 
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Mr. Boarpman. I became a special agent of the Federal Bureau of 
Investigation on July 30, 1934. 

Mr. Cottier. When were you made a special agent in charge? 

Mr. BoarpMan. In the latter part of December of 1939 when I was 
assigned as special agent in charge of our Milwaukee, Wis. office. 

Mr. Couuier. And where else have you served as special agent in 
charge? 

Mr. BoarpMan. I have served in that capacity in Milwaukee, in 
Cleveland, Obio, in Seattle, Wash., in Philadelphia, Pa., in Kansas 
City, Mo., and most recently I was assigned as special agent in charge 
of our New York office on August 25, 1952. 

Mr. Couurer. You are familiar with the matter before the sub- 
committee this morning. 

I would like for you to briefly give the subcommittee a chronology 
of the Jackson case, not going into the merits of the case, but dealing 
particularly with when the case was first referred to your office and 
what action was taken thereafter, on a chronological basis. 

Would you do that? 

Mr. BoarpMAN. Yes, sir; I will be glad to. 

On September 10, 1952, the New York office of the FBI received a 
complaint, generally to the effect that a man by the name of Jackson, 
arrested with two other persons, had at the time of the arrest and sub- 
sequent to his being brought to the police station, been beaten. He 
was subsequently hospitalized and the complainant indicated thathe 
was operated upon and a blood clot was removed from his brain, and 
he had been suffering from the deleterious effects of the alleged 
beating. 

The complainant indicated that his constitutional rights had been 
deprived, inasmuch as he had been punished without due process of 
law, and since those allegations, subject to verification were found 
to be factual, could constitute a violation of the Federal Civil Rights 
Statute, an investigative case was opened, and it was assigned to 
Special Agent Smith who has testified here this: morning. 

Agent Smith then conducted an investigation, preliminarily for the 
purpose of findingout what this complaint was all about. Thereafter 
he submitted a report on September 22. 

I believe you desire that I furnish the dates, is that what you wish, 
Mr. Collier? 

Mr. Couuier. Yes, I would like to have the dates. 

Mr. BoarpMan. On October 21, the New York office received a 
departmental request to determine whether the victim’s complaint 
could be corroborated by way of hospital records. Agent Smith con- 
ducted supplemental investigation for the purpose of responding to the 
request and submitted a report on November 6, 1952. 

Then the New York office received on December 29, an instruction 
from the department to interview the police officers involved in this 
case and to endeavor to secure signed statements from them if possible. 
Pursuant to that instruction, Agent Smith prepared for my signature a 
letter dated January 5, requesting authority to conduct those inter- 
views of Commissioner Monaghan. He presented, accompanied by 
Special Agent Foley, that letter to Commissioner Monaghan on Jan- 
uary 6, 1953. 

Mr. Co.trer. Let us stop there and we will carry it on through, 
because you then entered the picture at this point. 
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Mr. Boarpman. I did, yes. 

Mr. Couturier. I would like to go back to this memorandum author- 
izing the interview which was received by your office on December 29. 

What was the date of that memorandum? 

Mr. BoarpMan. That departmental instruction is dated December 
19, 1952. 

Mr. Couturier. Would you give to the subcommittee the pertinent 
portions of that instruction? 

Mr. BoarpMAN. Yes, sir. 

You are requested to interview the subject of this investigation and, if possible, 
secure a signed statement from him regarding the arrest of the victim and his 
subsequent alleged mistreatment of Jackson and Crawford in the precinct house. 
It is further requested that you ascertain the identity of other New York City 
polic personnel who have knowledge of the subject incident, interrogate them and, 
if possible, take signed statements. 

Mr. Coxuimr. Prior to that time you had made no attempt to inter- 
view the police officers; you had had no instructions to do so? 

Mr. BoarpMan. That is correct. 

Mr. Coiuier. And your investigation had been of a preliminary 
nature prior to that time? 

Mr. Boarpman. It had been in response to the departmental 
instructions received. 

Mr. Couuier. The letter prepared by Agent Smith for your signa- 
ture has been referred to previously in testimony by both Commis- 
sioner Monoghan and by Agent Smith. 

I think in view of the set of circumstances, that it might be well to 
have that letter, also the pertinent portions, read into the record. 

Do you have that letter with you? 

Mr. Keartina. You are referring to the letter taken to the commis- 
sioner? 

Mr. Couturier. Yes. 

Mr. Keatine. We already have it in the record, do we not? 

Mr. Couturier. Only the last paragraph was read by Commissioner 
Monoghan. I thought we should have the entire letter. 

Mr. Keratinea. All right. 

Mr. BoarpMaNn. Would you like to have me read the entire letter, 
Mr. Collier? 

Mr. Coutier. Yes, except if there are names of any officers other 
than Officer Brennan, leave those names out. 

Mr. BoarpMan. There are two names in there and you wish to 
have me delete them from the reading? 

Mr. Couturier. Just omit those, make it officer so-and-so, because 
we do not want to inject any other names in there. 

Mr. Boarpman. I see. 

This letter is dated January 5, 1953; 290 Broadway, New York 7, 
N. Y. 

Re Jacob Jackson, Geneva Jackson, 433 West 52d Street, New York, N. Y.; 
Samuel Crawford, 428 West 53d Street, New York, N. Y. 
Hon. Grorce P, MONAGHAN, 
Commissioner, New York City Police Department, 
240 Center Street, New York 13, N. Y. 

My Dear Commissioner: This office is conducting an investigation concerning 
the above-captioned individuals who have alleged their civil rights have been 
violated by members of the 18th precinct of the New York City Police Department. 


In this connection it is desired that the following officers of the 18th precinct 
be interviewed by an agent of this office: Patrolman William J. Brennan, Patrol- 
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oan . [deleted at the request of counsel], and other officers familiar with 
this case. 

It will be appreciated if you will advise when these officers will be available 
for interview. 

Sincerely yours, 
LELAND V. BOARDMAN, 
Special Agent in Charge. 
Do you desire the dictator’s initials? 

Mr. Couuirer. No; that is sufficient. 

Now that, so far as you were concerned, was a request for interview? 

Mr. BoarpMan. Yes. 

Mr. Couurer. There was no hinting on that? 

Mr. BoarpMan. No, sir. 

Mr. Couturier. We have had testimony that Agents Smith and Foley 
delivered that letter and reported the results of their interview with 
Commissioner Monaghan to you. 

What action did you take upon learning of the events which trans- 
pired between Commissioner Monaghan, Agent Smith, and Agent 
Foley? 

Mr. Boarpman. I, of course, immediately advised the Bureau in 
Washington concerning the refusal of Commissioner Monaghan. | 
indicated in my conversation with my official superiors that there had 
been referred in the memoranda prepared by the agents the fact that 
the polic e department had furnished reports to the United States 
attorney’s office. 

I indicated that it was my intention and desire to contact Mr. 
Lane, the United States Attorney for the Southern District of New 
York, and ascertain whether such report had been received by Mr. 
Lane, whether he had furnished copies of said report to the New York 
office of the FBI. 

I had checked the Brennan file and had failed to find the receipt 
of such a report. 

Mr. Couurer. Then what action did you take? 

Mr. Boarpman. I did call Mr. Lane in the afternoon of January 6, 
and asked him whether or not he had received any report or reports 
from the New York Police Department in the Jackson case, as it has 
been stated here. 

Mr. Lane stated that he did not recall, but that he would inquire 
and would let me know. 

Subsequently, I received a telephone call from Mr. Martin, chief 
assistant to Mr. Lane. Mr. Martin stated that they had received a 
report from Commissioner Monaghan to which was attached a report 
of Chief Inspector Rothengast. I asked Mr. Martin whether a copy 
of that report had been furnished to the New York office of the FBI 
and he stated that it had not, but that it was contemplated that they 
would mail a copy of that report to me that same evening. 

I indicated, of course, that I was desirous of receiving such a report, 
in as much as IJ felt that it would be particularly pertinent to our file. 

Mr. Couturier. Did you write to your headquarters concerning this 
matter? 

Mr. BoarpMan. Yes, sir; I did. 

Mr. Couirer. What did you put in that communication? 

Mr. BoarpMan. I indicated that Police Commissioner Monaghan 
had, on January 6, 1953, declined to make available for questioning 
the police officers involved in the Jackson case. I submitted to the 
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Bureau the memoranda prepared by Agents Smith and Foley which 
outlined their conversations with Mr. Monaghan. 

I then referred to Agent Smith’s memorandum, particularly that 
portion of the memorandum wherein Commissioner Monaghan 
indicated that he had discussed civil-rights matters with S. A. C. 
Boardman; Special Agent in Charge Boardman. 

I pointed out to the Bureau that I had not to the best of my recol- 
lection at any time discussed civil rights matters with Commissioner 
Monaghan. 

I then briefly indicated that I had had a luncheon at which Com- 
missioner Monaghan was present, that we had discussed matters 
generally, but I had no recollection of civil rights matters being in- 
cluded in the discussion. 

I then indicated my telephone conversation with Mr. Lane. [ 
indicated my telephone conversation with Mr. Martin, and I indi- 
cated that in view of Commissioner Monaghan’s refusal our investi- 
gation was being held temporarily in abeyance. 

That is generally the content of the communication. 

Mr. Courier. In conversation with your superiors in Washington, 
were you directed to see Mr. Monaghan yourself? 

Mr. Boarpman. Yes. In discussing the matter with the Bureau in 
Washington, I pointed out that this Tefusal on the part of the com- 
missioner was such an unusual matter, that some of the statements 
attributed to the commissioner contained in these memoranda were 
so unusual, that I felt that I, as special agent in charge of the New 
York office, should personally confer with Mr. Monaghar for the 
purpose of verifying his position for the purpose of determining 
whether this refusal was to constitute a precedent in future cases 
of this nature, and it was agreed that it would be desirable under the 
circumstances for me to so confer. 

Mr. Couuier. Following that on January 9, you did see Com- 
missioner Monaghan? 

Mr. BoarpMan. Yes, sir, I did. 

Mr. Courier. After con:'uding your conversation with Commis- 
sioner Monaghan, did you prepare any memorandum or notes? 

Mr. BoarpMan. Yes, sir, I did. 

Mr. Couuier. Did you take any notes during the time of your 
conversation with Commissioner Monaghan? 

Mr. BoarpMan. I took some notes, yes, sir. 

Mr. Couurer. And after leaving the office you prepared a complete 
summary? 

Mr. Boarpman. I did. 

Mr. Couturier. How soon after leaving Commissioner Monaghan’s 
office was that memorandum prepared? 

Mr. BoarpMaANn. Immediately upon my return to my office. 

Mr. Couturer. A matter of less than an hour? 

Mr. BoarpMan. Oh, yes. 

Mr. Couuier. Fifteen or twenty minutes? 

Mr. Boarpman. I would judge that it would take approximately 
15 minutes for me to return to my office. 

Mr. Courier. And you did that by dictating the information from 
the notes you had taken and from your memory to the stenographer? 

Mr. BoarpMAN. Yes, sir. 

Mr. Couturier. Do you have that memorandum with you? 
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Mr. BoarpMan. Yes, sir, I do. 

Mr. Couuter. I believe it would be well for him to read that 
memorandum, Mr. Chairman. 

Mr. Kuatine. That will be satisfactory. 

Mr. Couuirer. Will you read the memorandum? 

Mr. Boarpman. I might explain that I subsequently prepared a 
letter also. Do you wish me to read this memorandum which [ 
prepared? 

Mr. Co.uter. I believe the memorandum you prepared immediately 
after talking to him would be the best one. 

Mr. BoarpMan. Do you want it read in its entirety, sir? 

Mr. Couurgsr. Does it deal with anything else? 

Mr. Boarpman. No, sir. 

Mr. Couurer. Then I think it should be read in its entirety. 

Mr. BoarpMan. This memorandum is dated January 9, 1953, to 
“File” and then the file number of the case to which it pertains. 

I will read that into the record if you desire? 

Mr. Couurer. No, that is not necessary. 

Mr. BoarpMAN (reading): 


From 8. A. C., New York City— 
S. A. C. means special agent in charge— 


Subject: William Brennan, et al., Jacob Jackson, et al., victims, civil rights. 

I telepbonically contacted James R. Malley, January 9, 1953, and advised that 
T had conferred with Commissioner Monaghan re instant matter at 10:30 this 
morning. 

I pointed out to Malley that during the conference I learned that First Deputy 
Police Commissioner Frank Fristensky, Inspector Conrad Rothengast, United 
States Attorney Myles Lane, and James M. McInerney, who formerly was 
Assistant Attorney General in Charge of the Criminal Division, had held a 
conference on July 11, 1952, and had reached some kind of an agreement as to the 
manner in which the New York Police Department would in the future handle 
civil-rights matters of interest to the United States Government. 

I pointed out to Malley that I had not, despite questioning, been advised con- 
cerning the details of the agreement except that Rothengast denied that the FBI, 
as an organization, had entered into their conversations concerning an agreement. 
Rothengast had indicated that their conference was a matter of record with Lane 
and with McInerney and we could very readily determine the nature of the 
agreement from them. 

I also pointed out to Mailey that I felt that I should immediately contact Lane 
for the express purpose of ascertaining complete details of such a conference, 
inasmuch as any such conference in which an agreement was reached concerning 
civil rights would obviously have been of interest to the FBI, and I felt that if 
there were such an agreement we should have long since been informed concerning 
such an agreement. 

I further indicated that I felt the Bureau would no doubt desire to interview 
McInerney concerning such a conference. 

Mr. Malley concurred and agreed that I should, in order to present a complete 
picture to the Bureau, interview Lane at the earliest possible time and apprise 
the Bureau of the results. 

I then pointed out to Malley that Commissioner Monaghan was going to submit 
to me a formal letter stating the police position in the future on civil rights 
investigations, which would affect our jurisdiction and ability to interview police 
officers of the New York City Police Department. 

I outlined to Mr. Malley the fact that I had discussed with Commissioner 
Monaghan, point by point, the statements made by Commissioner Monaghan 
to Special Agents John P. Foley and Vernon G. Smith at the time they inter- 
viewed him on January 6, 1953. I pointed out that Commissioner Monaghan 
had stated that he had not talked with me previously on civil rights matters, 
but instead had talked to Special Agent in Sheree Scheidt, my predecessor in 
the New York Office. 
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With reference to Monaghan’s statement to the aforementioned agents that 
“this type of thing was for that part of the country south of the Mason-Dixon 
line’ Monaghan nodded his head affirmatively, indicating he had made such a 
statement, and then with some reflection said, “that was an ill-advised statement 
which I should not have made because it obviously does not sound good.” He 
said, ‘‘I therefore wish to withdraw such a statement in any formal announcement 
which I make to you concerning our position.” 

I made no comment to this but told him that my purpose in contacting him 
this date was to secure a definite statement from him as to the precise policy of the 
police department on matters of this type. I pointed out to Inspector Malley 
that Commissioner Monaghan had finally decided that he would write a formal 
letter to me, which letter would reflect the position of the New York City Police 
Department. 

I indicated that for about the first 15 minutes of the conversation with Com- 
missioner Monaghan none of his officers were present, but that suddenly First 
Deputy Police Commissioner Frank Fristensky, Inspector Conrad Rothengast, 
a man named Kennedy whom Monaghan introduced as his right-hand man who 
conducts his personal investigations, and Chief of Detectives Louries, came in 
and sat in on the conference. I pointed out that at one time during the conversa- 
tion Inspector Rothengast, in talking about civil rights matters, said, ‘‘In one 
particular instance we agreed that the FBI agents should talk to a couple of 
policemen and the agents interviewed them and held an inquisition.” 

Commissioner Mohaghan interrupted Rothengast almost as the word “inquisi- 
tion’ was coming out of Rothengast’s mouth and said generally that the inspector 
had no business making such a statement, that Monaghan was not interested in 
hearing comments of that nature. 

I interrupted the conversation at that point and said that if I had understood 
Rothengast accurately and if Rothengast was making an accusation that special 
agents of the FBI had improperly conducted themselves, which I construed from 
the word “inquisition” that I definitely was interested and wanted to know the 
full facts of the matter, that I was therefore desirous of hearing anything that 
Rothengast had to say on the matter 

Both Commissioner Monaghan and Rothengast were talking at about the same 
time thereafter, Monaghan to the general effect that Rothengast’s comments were 
beside the point and Rothengast then commented that he really had no complaint 
to make, that he should not have made the statement in the first place. 

At the conclusion of the conference I again pointed out to all of the officers 
present that in the event they had any complaints to make concerning the FBI 
or agents of the FBI, that I would be very pleased to receive any comments they 
wished to make. All of them stated that they had no complaints whatsoever to 
make. 

At this point they stated that as a matter of fact Gus Micek was doing a splendid 
job of liaison with the police department and that they were very happy. 


Parenthetically I might add that Special Agent Gus Micek is desig- 
nated as liaison with the New York City Police Department, between 
the New York office of the FBI and the police department. 

I told Inspector Malley that as soon as I received Commissioner Monaghan’s 
letter I would immediately advise the Bureau. I then further indicated that in 
the interim I would be endeavoring to secure an appointment with Myles Lane 
for the purpose of ascertaining the exact nature of the agreement aforementioned. 

Mr. Couurer. Mr. Boardman, in addition to what is in there, can 
you give us any further details as to how the conversation proceeded 
on the date of January 9? Is there anything in addition to that? 

I am particularly thinking of the fact that you spoke in that memo- 
randum of having taken up with Commissioner Monaghan point-by- 
point information contained in the agent’s memorandum. 

Did you read the memorandum to him, by any chance? 

Mr. BoarpMan. I read the memorandum in its entirety. 

Mr. Couuier. This is the same memorandum we he ard this 


ee 
OARDMAN. The memorandum prepared by Agent Foley. I 
had Agent Foley’s memorandum with me. 
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Mr. Coutrer. And you read that in its entirety to Commissioner 
Monaghan? 

Mr. BoarpMan. Yes, sir, I did. 

Mr. Couturier. Do you have it detailed in this letter as to how that 
transpired? Would it be better to read that or would you care to 
tell us? 

Mr. BoarpMan. I would be very happy to do either, as you wish. 

Mr. Couuier. Does that letter give further details as to that trans- 
action and what occurred? 

Mr. BoarpMaAN. Yes, it does. 

Mr. Couuier. I think it will be well to deal with that. 

Mr. Boarpman. I will read pertinent portions in response to your 
inquiry. 

Mr. Keatina. This is a letter from the Commissioner? 

Mr. Couturier. This is a letter from Boardman to the Bureau dated 
what date, sir? 

Mr. BoaromMan. January 13, 1953. 

Mr. Couturier. And it covers this series of events, is that correct? 

Mr. BoarpMan. Yes, sir. 

Mr. Courier. Read the letter as it relates to these conversations, 
but not to any other subject or case. 

Mr. Boarpman. All right, sir. 


Pursuant to Bureau instructions— 


Well, the first sentence is re my letter, January 6, 1953, as above cap- 
tioned, I have mentioned that letter previously. 


Pursuant to Bureau instructions, I conferred with Commissioner of Police 
George P. Monaghan, New York City Police Department, 10:30 a. m., January 9, 
1953. At the outset of the conference I informed Commissioner Monaghan that 
I was so astounded by his refusal to make Patrolman Brennan available to FBI 
agents who contacted him on January 6, 1953, that I was desirous of reviewing 
with him the statements he had made to Special Agents John P. Foley and Vernon 
G. Smith, to assure myself that I understood without equivocation the position 
of the New York City Police Department in instant matter. 

I then reviewed with Commissioner Monaghan the content of memorandum 
dated January 6, 1953, prepared by Special Agent John P. Foley, copy of which 
was forwarded with referenced communication. 

When I got to the poiat where Monaghan was reputed to have stated that civil 
rights legislation was the type of thing for that part of the country south of the 
Mason-Dixon line, Monaghan indicated he had so stated but upon further re- 
flection felt that his comment was ill-advised and that he wished to withdraw any 
such observation. 

I made no comment on this statement. 


The next paragraph indicates, as I have already testified or read in 
5 ’ J, n . ; 
that other memorandum, that he had talked with Special Agent in 
Charge Edward Scheidt “some time ago.” 
ame t > 
Che next comment: 


With reference to the statement that Commissioner Monaghan is one of Herbert 
Brownell, Attorney General designate’s close personal friends, and that Monaghan 
is going to attend the inauguration and intends to discuss these matters with him, 
Monaghan stated to me that he is not a close personal friend of Mr. Brownell, has 
a speaking acquaintance with him, and actually does plan to talk to Mr. Brownell 
about civil rights matters at inauguration time. 

Commissioner Monaghan hastened to add that he did not wish to infer by 
telling the agents that he was a close personal friend of Mr. Brownell that he could 
in any way influence Mr. Brownell one way or another in instant matter. 


Shortly thereafter the other representatives of the police department 
entered into Commissioner Monaghan’s office. 
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Mr. Coutier. Does that letter go on to tell anything else about 
that conference? 

Mr. BoarpMan. Will you excuse me for a moment while I review 
this, please? 

Mr. Couurpr. That is all right. 

Mr. BoarpMan. Yes, shortly after they came into the office I have 
this statement. 

Commissioner Monaghan, however, did state that their position was that be- 
cause of the fact that allegations of police brutality had an adverse effect on the 
policemen’s morale, it was the decision of the New York City Police Department 
to make its police officers accused of brutality available to no Federal law-en- 
forcement agencies for questioning, and that they would respond only to a subpena 
directed to their police officers for appearance before a Federal grand jury. 
Rothengast then in colorful language indicated that various pressure 
croups in New York were continuously attempting to interfere with 
the police in the performance of their duties, particularly with reference 
to arrests. 

He stated that in the past numerous allegations of police brutality 
had been made, all of which tend to materially affect the morale of the 
police officer when he is subjected to questioning by various law- 
enforcement agencies. 

It was at this point that he stated that— 

Because of this problem he had sought and actually received audience with 


United States Attorney Myles J. Lane and then head of the Criminal Division 
of the United States Department of Justice, Mr. James McInerney. 


As soon as Commissioner Rothengast mentioned an agreement, 
I commenced to question him on that point. 
Mr. Cotuier. Do you have in there his mentioning of the agree- 


ment and so forth? Is that recounted in there? 

In other words, I am trying to arrive at the point where the word 
“agreement”’ first entered into the conversation. 

Mr. BoarpMan. The word “agreement”’ first entered the conversa- 
tion from the mouth of, or the statement made by, Chief Inspector 
Conrad Rothengast. 

Mr. Cout.ier. And what was that statement, to the best of your 
recollection? 

Mr. Boarpman. He said, ‘‘We made an agreement with the Depart- 
ment.” 

I said, “What agreement, Mr. Rothengast? Who made what 
agreement with whom?” 

This agreement business was something new to me and I, of course, 
was immediately inquisitive. So I commenced to question Rothengast 
concerning what this agreement business was all about. 

Mr. Couurer. He then outlined the conference, or told you that 
there had been a conference? 

Mr. BoarpMAN. Yes. 

Mr. Co.turer. Does that letter go further into that matter? 

Mr. BoarpMAN (reading): 

A conference was held July 11, 1952, in Lane’s office, at which time an agree- 
ment as to the method of handling allegations of brutality against the police 
was had with Lane and McInerney. 

I questioned Rothengast as to the nature of the agreement and was informed 
that Lane knew of the agreement because it was a matter of record in the United 
States attorney’s office. Persistent questioning on my part concerning the 
nature of the agreement was negative. Rothengast merely restated that the 
entire agreement was a matter of record in the United States attorney’s office. 
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Then I go on into matters that I have already covered. 

Mr. Couturier. Did Commissioner Monaghan in the conversation 
with you use the word “agreement’’? 

Mr. Boarpman. No, sir; he did not. 

Mr. Couturier. Then it was first brought to your attention by a 
statement made by Mr. Rothengast? 

Mr. BoarpmMan. Yes, sir. 

Mr. Couurer. And, of course, Mr. Monaghan was there. He did 
not disavow it at any time? 

Mr. BoarpMan. No, sir, he did not. 

Mr. Couuier. Did you at that conference again request permission 
to interview the officers? 

Mr. BoarpMan. Yes. 

Mr. Couturier. What was the answer? 

Mr. BoarpMan. The answer was, ‘‘No, the position of the New 
York City Police Department is that we will make police officers in 
police brutality cases available to no Federal law enforcing agency,” 
which of course encompasses the FBI, ‘for questioning.”’ 

“They will respond only in answer to a subpena requiring their 
presence before a Federal grand jury.”” During this conference I was 
taking notes. I wanted to get from Commissioner Monaghan the 
precise wording of their position and I wrote down and read back the 
sentence. All five of them were not in complete agreement. They 
were all talking amongst themselves. They were not in complete 
agreement as to the precise terminology. ‘They were in concurrence 
as to the effect, the general statement. The situation finally resolved 
itself by Commissioner Monaghan stating that he would write to me 
that same day a letter stating formally the position of the New York 
City Police Department in these matters. It was on that note, 
pretty much, that the conference was adjourned. 

Mr. Courier. Would you say that it was made clear to you that 
the policy as they were discussing it was based upon this conference 
of July 11? 

Mr. Boarpman. Oh, yes. I assumed that it was predicated upon 
that conference. 

Mr. Courier. And you were so informed by Rothengast? 

Mr. BoarpMAN. Well, Rothengast did not specifically say that this 
position was predicated upon the agreement they made. I do not 
recall any such specific statement of that nature. 

Mr. Couturier. At the time Commissioner Rothengast first men- 
tioned the word “agreement” and recounted what had taken place on 
July 11, did Commissioner Monaghan at any time disallow what 
Rothengast was saying? 

Mr. BoarpMan. No, sir, he did not. 

Mr. Couuter. Is there anything in addition to what we have covered 
on the July 9 conference with Commissioner Monaghan that the 
subcommittee should know about? 

Mr. BoarpMan. Will you excuse me for a moment? 

Mr. Couuier. Yes. 

Mr. Boarpman. One point, for possible clarification—this may 
already be clear—is when Messrs. Fristensky, Rothengast, Loures, 
and Kennedy came into Commissioner Monaghan’ s office, I of course 
had already been there alone with Commissioner Monaghan for an 
approximate period of 15 minutes. I addressed these gentlemen, told 
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them that I was there for the purpose of verifying the statement 
attributed to him by these memoranda prepared by the agents. I 
was there to verify the position of Commissioner Monaghan. I was 
there to state our position. I was there to ascertain just what the 
future policy of the New York Police Department was going to be in 
this type matter. 

So I immediately informed them of what had preceded in my con- 
versation with Commissioner Monaghan. 

Mr. Couturier. Following that conversation, you went back to your 
office and prepared the memorandum which you have read. What 
was the next action you took? 

Mr. BoarpMan. Do you mind if I review just a moment? 

Mr. Couturier. Go right ahead. 

Mr. Boarpman. I believe I have mentioned the salient points. 

Mr. Co.irer. What was the next action you took of going back to 
your office? 

Mr. Boarpman. Of course, as I indicated in this memorandum, I 
telephonically contacted Inspector Malley of our Bureau in Wash- 
ington. Thereafter, I sought and secured an audience with Myles 
Lane and did talk with Mr. Lane in his office. 

Mr. Couiier. What occurred in that conversation? 

Mr. BoarpMan. Generally speaking, upon my arrival I informed 
Mr. Lane briefly of the conversation which I had had with Commis- 
sioner Monaghan. I told Mr. Lane that the purpose of my visit to 
him was to ascertain the nature of the agreement had between Inspec- 
tor Rothengast, Deputy Commissioner Frank Fristensky, Mr. 
McInerney, then head of the Criminal Division, and Mr. Lane. 

Mr. Lane indicated that his recollection was not too clear on the 
conference. He stated that he specifically recalled that there was 
such a conference. He then called his secretary in and instructed her 
to get the Ryan file for him and he instructed his secretary to tele- 
phonically contact Mr. McInerney at the Department. 

I continued to apprise Mr. Lane of the nature of the conference had 
with Commissioner Monaghan and the refusal on the part of the New 
York Police Department to make available the police officers for 
questioning by the FBI. 

At about that time Mr. Lane apparently had completed the con- 
nection with Mr. McInerney, because he thereafter, in my presence, 
talked with Mr. McInerney on the telephone. At the conclusion of 
that telephone conversation Mr. Lane told me that McInerney himself 
and the aforementioned police officials had on July 11, 1952, reached 
an agreement to be placed into effect on an experimental basis as 
follows: I was taking notes from Mr. Lane at the time of our con- 
versation, so that I would be sure that I had the precise nature of the 
agreement. 

The agreement was to be placed into effect on an experimental 
basis as follows: 

1. When the United States attorney’s office received a complaint 
alleging an act of police brutality, the police would appreciate being 
so advised by the Justice Department. The police would further de- 
sire the courtesy of being permitted to conduct their own investigation 
of the alleged act of brutality. 

2. Upon completing the investigation they would send a complete 
— to the Justice Department via the United States attorney’s 
office. 
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3. If the Justice Department was not satisfied with the results of 
the investigation and conclusions reached by the police, the Justice 
Department could then take such additional action as was desired. 

It was not broken down 1, 2, and 3 by Mr. Lane, but I put 1, 2, and 
3 in my notes as he brought up these portions of the agreement. 

Mr. Lane told me in response to my question that of course he did 
not make such an agreement. He explained that by saying this agree- 
ment was made by Mr. McInerney, who was an official of the Depart- 
ment, and who could make a policy agreement. Mr. Lane said that 
Mr. McInerney had telephonically informed him that when McInerney 
returned to Washington he had dictated such a memorandum to the 
head of the Civil Rights Section of the Department of Justice. [I 
heard Lane ask McInerney whether the civil rights unit had advised 
the Bureau as to the agreement. Lane subsequently stated that 
McInerney said that he did not know. 

Lane also asked McInerney to dig up the memorandum, to send 
Lane a copy of the memorandum immediately, so that Lane could 
then furnish a copy to the New York Office of the FBI. Lane ex- 
plained to McInerney that I was in his office questioning him con- 
cerning the agreement, that I was desirous of knowing precisely what 
the agreement was, and would Mr. McInerney please promptly send 
a copy of the memorandum so that I would have it and would then 
understand what the position of the New York FBI was, and of 
course Mr. Lane stated that he wanted to know what his position 
was relative to the continued existence of the agreement in the depart- 
ment, whether or not it was still in full force and effect. 

Lane then asked McInerney whether when Murray took over the 
Criminal Division Murray had reversed the policy. McInerney 
responded to Lane, according to Mr. Lane, that he did not know. 

Lane then called—after the telephone conversation with Mr. 
McInerney, Mr. Lane apprised me of the results of the telephone con- 
versation. Then Mr. Lane instructed that his secretary endeavor to 
reach Mr. Murray at the Department by telephone. 

I subsequently learned that apparently Mr. Murray was not avail- 
able, so Mr. Lane talked to Raymond Whearty. Mr. Lane told me 
that Mr. Whearty was Mr. Murray’s assistant. 

Lane said that he had asked Whearty as to whether the agreement 
had been countermanded or whether it was in full force and effect, 
whether or not the FBI had been advised as to the agreement. 
Whearty said that he did not know, that he would look the matter 
up and would advise Lane. 

Lane stated that he was desirous of knowing what the situation was 
so that he could be guided accordingly and so that he could advise 
the New York office of the FBI. 

At about that time, after we had finished that phase of it, Mr. 
Lane’s secretary brought in the Ryan file. I stood over Mr Lane’s 
shoulder while he leafed through the file. I had asked Mr. 
Lane a couple of times something like this: ‘‘I presume you prepared 
a memorandum for your file after this conference which you had with 
Fristensky, Rothengast, McInerney and yourself,’”’ And he said, “I 
do not know. I will examine the fle and we will see.” 


His file reflected that this file which he called for was the case 
entitled, ‘‘Detective William Ryan, New York Police Department, 
Unknown Subjects, Leon E. Cusson, Victim, Civil Rights.” 
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Lane did not find any memorandum in that file incorporating the 
results of the conference of July 11,1952. He did find a memorandum 
in that file dated July 30, 1952, ‘which indicated that the facts in 
instant case, namely the Ryan case, had been discussed with Mr. 
McInerney, who had decided to take no further action. 

Nothing contained in Mr. Lane’s file reflected any discussions or 
agreement as regards the July 11, 1952, conference. 

I, of course, informed Mr. Lane that I would very much appreciate 
the receipt from him of this agreement as soon as he received it from 
Mr. McInerney. Mr. Lane promised me that he would promptly 
forward it. I did receive a letter from Mr. Lane dated January 12, 
if my memory serves me correctly. I believe I have a copy of the 
letter here. Yes, I have it. It is a copy of a letter from Mr. Lane 
dated January 12, 1953. 

Mr. Couurer. Does he forward it—— 

Mr. BoarpMaNn. He quotes in the letter. He says, “The memo- 
randum reads’”—that is the memorandum from Mr. "Mclnerney in 
Washington. 

Mr. Coutier. We have had that previously in the record. 

You used the word, “agreement,” throughout that conversation. 
Is that your word or the word Mr. Lane used? 

Mr. BoarpMan. The word originated with Rothengast. 

Mr. Couturier. During your conversation with Mr. Lane was he 
using the word, “‘agreement’’? 

Mr. Boarpman. Yes. 

Mr. Couturier. On January 12, did you call Commissioner Monaghan? 

Mr. BoarpMan. Yes, sir, I did. 

Mr. Couturier. What was the essence of that conversation with him? 

Mr. Boarpman. On January 12 I had not yet received any letter 
from Commissioner Monaghan, as he agreed to send me on January 9. 
I therefore told my secretary to get Commissioner Monaghan on the 
line. Commissioner Monaghan was not available so I instructed my 
secretary to get Commissioner Monaghan’s secretary, and I then 
talked to her and explained to her that 1 was expecting the receipt of a 
letter from Commissioner Monaghan on the civil rights matters that 
we had discussed in his office on January 9. I told her that I would 
appreciate her informing Commissioner Monaghan that I was most 
anxious to receive the letter and that I would appreciate his sending it 
to me that day, or delivering it if need be, because I was anxious to 
get that letter. 

Shortly thereafter Commissioner Monaghan called me and stated 
that after further reflection he had decided not to send me any formal 
letter indicating their position. I said, ‘Well, do you wish to change 
your position, then?” 

He said, ‘‘No. Our position still is that we will make our police 
officers available to no Federal law-enforcing agencies for interview 
and they will respond only to a subpena requiring their presence 
before a Federal grand jury.” 

Monaghan also indicated that since the administration was changing 
in Washington in the near future he contemplated going to Washing- 
ton during the inaugural ceremonies and he would discuss this entire 
position of civil rights with Mr. Brownell], presuming that the appro- 
priate situation presented itself. I stated, ‘Well, in the interim your 
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position continues to be that these officers will not be made available 
for questioning to the FBI?” And be said, “Yes, that is correct.” 

That was the extent of that conversation. 

Mr. Coututer. On January 20—if anything happened in between 
these dates you bring it to my rer- 
sation with Myles Lane, did you not? 

Mr. BoarpMman. Yes; I did have a conversation with Lane on 
January 20. I had received information to the effect that the Attor- 
ney General, Mr. McGranery, upon learning of this agreement, had 
immediately abrogated it. 

I therefore called Lane for the purpose of ascertaining whether he 
had been advised of the abrogation by the Attorney General, whether 
he had so informed Commissioner Monaghan. 

Mr. Lane stated that he had received a communication from the 
Department stating that the Attorney General had abrogated the 
agreement but Mr. Lane stated that he bad not contacted Commis- 
sioner Monaghan. 

I suggested to Mr. Lane that it might be well to contact Commis- 
sioner Monaghan and specifically apprise him of the abrogation of 
the agreement. I said, “‘Then that will permit me, when I talk to 
Commissioner Monaghan, to ask the commissioner whether be wishes 
to change, modify or rescind the views in view of the Attorney Gen- 
eral’s abrogation of the agreement.” 

Mr. Lane stated that he concurred that that was the proper thing 
to do, that he would contact Commissioner Monaghan and apprise 
him of the abrogation. 

Later on that day my secretary informed me she had received a 
call from Lane’s secretary to the effect that Lane had ascertained 
Commissioner Monaghan was out of the city and would not be return- 
ing until the close of the week. Lane’s secretary indicated that Mr. 
Lane would contact Commissioner Monaghan immediately upon his 
return to the city. 

Mr. Coturer. On January 26 did you see Commissioner Monaghan 
yourself, or talk to him? 

Mr. BoarpMAN. No,sir;I did notseehim. I talked to him on the 
telephone. I called him on the telephone. I assumed that by that 
time United States Attorney Lane had probably talked with Com- 
missioner Monaghan. So I called Commissioner Monaghan and 
visited with him momentarily before getting to the purpose of my 
conversation. 

I inquired generally whether he had gone to Washington, whether 
he had been at the inaugural ceremonies and whether he had had an 
opportunity to visit with Mr. Brownell. He said, yes, that he had 
merely more or less said hello to Mr. Brownell, that Mr. Brownell was 
obviously extremely busy and that Mr. Monaghan had merely indi- 
cated that he had a matter pertaining to civil rights that he would like 
to talk over with Mr. Brownell at some mutually convenient date. 

I then asked Mr. Monaghan whether he had received a call from 
Mr. Lane indicating that Attorney General McGranery, upon learning 
of the agreement, had immediately abrogated it. Mr. Monaghan 
stated that he had not received such a call from Mr. Lane. So I told 
the commissioner that I had received a specification that the Attorney 
General had stated that the agreement had not been brought to his 
attention. He had known nothing about the matter. He had never 
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approved the matter. He therefore was forthwith abrogating the 
agreement. 

I asked Commissioner Monaghan whether in view of this abrogation 
he, Mr. Monaghan, wished to now rescind his stand or to modify it or 
to change it in any way. Commissioner Monaghan stated no, not- 
withstanding Attorney General McGranery’s position, he would still 
not change his policy in any manner. 

I then pointed out to the commissioner, saying, ‘I want you to 
know we are quoting you in our reports in civil rights cases to the 
effect that Commissioner Monaghan states he will not make his police 
officers available to the FBI for questioning. They will not be made 
available except in response to a subpena requiring their presence 
before a Federal grand jury.” 

I said I wanted him to know that inasmuch as his reports were being 
forwarded through our Bureau to the Attorney General. Mr. 
Monaghan’s response was, ‘‘Well, your quote of me is accurate. It 
reflects my opinion and I am not changing that opinion. 

Mr. Couturier. Did you so quote him in Bureau reports? 

Mr. Broapman. Yes, sir; we did. 

Mr. Couturier. Do you have any exact quotes from a report? 

Mr. Boarpman. I have excerpts from a couple of reports reflecting 
such quotations. 

Mr. Couumr. These are entirely different cases? 

Mr. BoarpMaN. Yes. 

Mr. Couturier. In the Jackson case you did so quote him? 

Mr. BoarpMan. Yes. 

Mr. Cottier. Will you read that? 


Mr. BoarpMaN. This is an excerpt from a report dated January 
23, 1953, submitted by Vernon G. Smith in the William J. Brennan 
et al. matter: 


On January 9, 1953, Commissioner George P. Monaghan of the New York City 
police department advised special agent in charge, Leland V. Boardman, that it 
was the decision of the New York City police department to make its police officers 
accused of brutality available to no Federal law enforcement agencies for question- 
ing and that they would respond only to subpenas directed to their police officers 
for appearance before a Federal grand jury. 

Mr. Couturier. This is an entirely different case? 

Mr. BoarpMaANn. Yes, sir. 

Mr. Co.urer. Identify the case but read the quotation. 

Mr. BoarpMAN (reading): 

On January 9, 1953, Police Commissioner George Monaghan advised special 
agent in charge, Leland V. Boardman, that it was the decision of the New York 
City i department to make its police officers accused of brutality available 
to no Federal law enforcement agency for questioning and that they would respond 
to subpena as directed to their police officers for appearance before a Federal 
grand jury. 

Mr. Couturier. What was the date of that report? 

Mr. BoarpMAN. That is taken from a report dated January 23, 
1953. 

Mr. Coturer. Those reports go directly to the FBI headquarters, 
and copies are transmitted to the Attorney General? 

Mr. BoarpMAN. Yes, sir. 

Mr. Coturier. And copies go to the United States attorney’s office? 

Mr. BoarpMAN. Yes, sir. 
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Mr. Couturier. On February 17, did you have a conversation with 
Commissioner Monaghan? 

Mr. BoarpMAN. Yes, sir; I did. 

Mr. Couturier. What was that conversation? 

Mr. BoarpMaNn. Commissioner Monaghan told me that he had 
returned yesterday —— 

Mr. Courier. Was this a telephone call, by the way? 

Mr. BoarpMan. Yes, sir, this is a telephone call on February 17. 
Commissioner Monaghan told me that he had on February 16 been in 
Washington and had had a conference with Department of Justice 
officials and one of the people from the FBI and as a consequence of 
that conference Commissioner Monaghan wanted me to know that in 
the future in any cases pertaining to police brutality that if I would 
merely call him and advise him of the identity of the police officers, 
that I could be assured that he would cooperate 100 percent. 

Mr. Couturier. On that same date did you have a conversation with 
Mr. Myles Lane? 

Mr. BoarpMan. Yes, I received a telephone call from Mr. Lane 
and he wanted to know whether in view of—well, first he said, ‘““Com- 
missioner Monaghan informs me that he has now changed his policy 
as a result of a conference which he had in Washington and that he 
will make his police officers available for questioning by the FBI.” 

Then Mr. Lane asked, “Do you plan to interview the police officers 
in the Brennan case?”’ 

I informed Mr. Lane that in view of the fact that this case was 
already being presented—the Brennan case or the so-called Jackson 
case—to the United States Federal Grand Jury, that I did not con- 
template having our agents interview the police officers. 

Mr. Couurer. And you did not? 

Mr. Boaxpman. No, sir, they did not. I instructed them that they 
were not to interview the police officers. 

Mr. Couturier. On February 19, did you have a conversation with 
Commissioner Monaghan? 

Mr. Boarpman. Yes. I had 2 telephone calls with Commissioner 
Monaghan. As I recall, he called me at about 10:30. I had my hat 
and coat on and was just leaving my office to go to another conference 
that I had previously scheduled. He asked me what were the dates 
that the 2 agents—he apparently did not recall their names—came 
to his office, or the date, rather, and the date that I came to his office. 
I told him that I was leaving the office and I was in a hurry but I 
would be very happy to look that information up for him and that I 
would call him upon my return from the conference which I was then 
departing to attend. 

I did call Commissioner Monaghan after my return. It was that 
same morning, the 19th, and I told him that our records reflected 
that Special Agents Smith and Foley had been in his office on the 
morning of January 6 of 1953 and that I had conferred with him on 
January 9, 1953. 

Commissioner Monaghan then called to my mind the fact that I 
had, in my conference with him, read to him‘a memorandum pre- 
pared by my agents. He said, ‘Would you mind reading that memo- 
randum to me so that I can refresh my recollection?” 

I stated that I would be very happy to, that I had it in front of me; 
and I then proceeded to read Mr. Foley’s memorandum to Com- 
missioner Monaghan. 
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Mr. Couturier. Nothing else occurred in that conversation? 

Mr. BoarpMAN, No. 

Mr. Couurer. That was February 19. Mr. Monaghan was ex- 
amined by this committee on February 29. 

Mr. Keatrnc. When you read the memorandum prepared by Foley 
to Commissioner Monaghan, did he express any criticism of the 
memorandum or express any difference with Mr. Foley’s statements 
in that memorandum? 

Mr. BoarpMan. I am sorry, Mr. Chairman. When I read the 
memorandum to him on the telephone on February 19? 

Mr. Kearina. Yes. 

Mr. BoarpMan. Yes; he made a comment. I prepared a memo- 
randum on that. 

Mr. Couurer. That is what I was getting at. 

Mr. Keatina, All right. 

Mr. Couurer. Will you read the memorandum that you prepared 
as a result of that conversation? 

Mr. BoarpMan. Yes, sir. 

Shall I read the memorandum en toto, Mr. Chairman? 

Mr. Kewarina. If it pertains to this subject. 

Mr. BoarpMan. It is a memorandum dated February 19, 1953, to 
file, and then the file number, from SAC in New York, subject, 
William Brennan et al., Jacob Jackson et al,. victims. 


At 10:30 a. m., February 19, 1953, I received a telephone call from Commissioner 
George Monaghan, New York City police department, who inquired as to the dates 
that the special agents had first contacted him with reference to interviewing 
police officers in instant case and the date that I had thereafter conferred with him 
in his office on the same matter. 

I told Commissioner Mohaghan that I was leaving for a meeting (I was leaving 
for a liaison meeting), but that upon my return I would look the matter up and 
telephonically contact him. 

At 11:55 a. m. I telephonically contacted Comissioner Monaghan and apprised 
him that our agents had first contacted him January 6, 1953, as re‘lected in my 
letter to the Bureau dated January 6, 1953, Serial 20-44-215, and that I had there- 
after personally talked with him in his office January 9, 1953. 

Commissioner Monaghan recalled that I had read to him a memorandum 
prepared by my agents as a result of his conversation with them, January 6, 1953, 
which memorandum I had read to Commissioner Monaghan at the time of my 
conference with him on January 9, 1953. 

Commissioner Monaghan asked if I would read the memorandum to him again 
for the purpose of refreshing his recollection. I did so read the memorandum of 
Special Agent John P. Foley. Commissioner Monaghan then asked whether or 
not his position had been that after the police had been exonerated by the State 
grand jury they would then not appear except in response to supbena requesting 
their appearance before a Federal grand jury. I indicated that at the time I 
talked with him the question as to exoneration by a State grand jury was not an 
issue and that I was ascertaining whether his refusal to make police officers avail- 
able for interrogation by the FBI was policy which he was establishing as a prece- 
dent for future action, and that his conclusion had been he would make his officers 
available only in response to a subpena requesting their appearance before a 
Federal grand jury and that they would not be made available to any Federal 
law-enforcement agency. 


Commissioner Monaghan said, “You read the word ‘exonerated 
: ’ ’ 
in the memorandum,” and I said, “Yes.” 


Commissioner Monaghan then injected the word, “exonerated,’”’ into the 
discussion again and I commented that I had no knowledge about that 
He then dropped the subject and thanked me for the call. 


By way of clarification, he said the word, “exonerated,” does appear 
80738—53—pt. 1——-19 
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in the memorandum, and I said, “‘It does.” He said, “That is what 
I wanted to know, and thank you very much for the call.” 

Mr. Cou.rer. Contained in the memorandum was the fact that 
he had given a “no” answer to the request of the agents in the first 
instance? 

Mr. BoarpMANn. Yes, his answer was, “No.” 

Mr. Co.uurer. Have you had any further conversations with 
Commissioner Monaghan in this regard? 

Mr. BoarpMAN. Since February 19? 

Mr. Courier. Yes, sir. 

Mr. BoarpMan. No, that is the last conversation I have had with 
the commissioner. 

Mr. Couurer. With Myles Lane? 

Mr. BoarpMaN. Pertinent to this particular case? No, sir. 

Mr. Collier. We have had some references in the testimony to the 
so-called Ryan or Cusson case. As I understand it, the police 
officers in that case were interviewed by the FBI; is that correct? 

Mr. BoarpMan. That is correct. 

Mr. Couturier. Were those police officers interviewed in a normal 
manner or were they interviewed in a manner different from the way 
interviews are usually conducted? 

Mr. BoarpMan. Well, in the Ryan case the officers were inter- 
viewed in the presence of Captain Luson. 

That is a little out-of-the-ordinary procedure. We generally prefer 
to interview the witness by himself, but according to the report Cap- 
tain Luson insisted that he be present. 

The CuarrMan. He is a police captain? 

Mr. BoarpMan. He is, Mr. Chairman, the captain of the 20th 
precinct station of the New York Police Department, or at least he 
was at the time, according to our reports of the interviews in the 
Ryan case. 

Mr. Couuier. You are familiar with the Ryan case, are you not, 
the chronology of the Ryan case? 

Mr. Boarpman. I of course have followed this case carefully and I 
saw some reference to the Ryan case in the newspapers so I have in- 
tentionally made a chronology of the Ryan case because of certain 
statements made or at least attributed to, I believe, Commissioner 
Fristensky. 

Mr. Couuier. That is what I had reference to. There have been 
statements that that case was prolonged unnecessarily. Would you 
give us the chronology so the subcommittee can judge for itself? 

Mr. BoarpMan. On October 30, 1951 we had received a Department 
instruction requesting investigation. This case was immediately 
assigned to former Special Agent Joseph Brock. 

Mr. Couurer. He was killed in line of duty, isn’t that correct? 

Mr. Boarpman. Yes, sir, he lost his life in the line of duty. He 
immediately commenced an investigation and submitted a report on 
November 9 of 1951. 

Do you want the period dates of the report? 

Mr. Couuier. Well, to show the chronology, yes, sir. 

Mr. BoarpMaNn. The period date reflected in that report—by period 
date I mean to say that the investigating agent actually conducted 
investigation on the dates which I indicate as being the period date 
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of the report. Those dates and the period of the report are October 
31, November 1, 2, 5, 6, and 7 of 1952. 

We then awaited further instructions from the Department and 
received in the New York office an instruction on December 10, 1951, 
requesting complete investigation. 

On December 21 of 1951 Agent Brock submitted a report reflecting 
a period of December 10, 11, 12, 13, 14, 17, 18, 19, 20, 1951. 

Then the file reflects that on January 25, 1952, Special Agents 
Joseph J. Brock and Gerald Caswell contacted Commissioner Mona- 
ghan requesting permission to interview the police officers involved in 
that case. There was a temporary delay by Commissioner Monaghan 
who stated that he did not desire to give a definite answer at that time, 
since he contemplated contacting the Attorney General, then Howard 
McGrath, and after contact with Attorney General Howard McGrath 
he would be in further contact with the office. 

A memorandum in the file of that case dated January 25, 1952, pre- 
pared by former Special Agent in Charge Scheidt, reflects that Com- 
missioner Monaghan called Mr. Scheidt and stated that if Mr. Brock 
would get in touch with Commissioner Monaghan on January 29, the 
Commissioner would be pleased to see him. 

On February 1, Agents Brock and Caswell went to the 20th precinct 
station of the police, contacted Captain Luson, who obviously or ap- 
parently already knew that the agents were coming to interview the 
officers. They explained to Captain Luson for a period of a few min- 
utes the purpose of their visit, their desire to interview six detectives, 
the identity of the six detectives. 

At first, Captain Luson apparently thought the agents wanted to 
interview all six of them at the same time. They politely informed 
him that they did not desire to do so, that it was desired that they be 
interviewed separately, one at a time, and thereafter Captain Luson, 
who insisted that he be present during each of the interviews, called in 
Detective Ryan. Detective Ryan was the first of the six to be inter- 
viewed. 

The records of the agents reflected that these interviews or the 
entire appearance at the precinct station took, at the outside, 3 hours 
and probably 3 hours and 45 minutes. They stated that the inter- 
view with Ryan was at the very outside 1 hour, and more than likely 
about 45 minutes in duration, and therefore the remaining five detec- 
tives were interviewed in that other period of time. 

On February 11, 1952, a report by former Agent Brock was sub- 
mitted reflecting a period date of December 21, 1951, January 2, 3, 9, 
ll, 22, 23, 24, 25, 29, February 1, 4, 5, 6, 7, and 8 of 1952. That 
report completed the substantive investigation in the Ryan case. We 
received an instruction that we should report prosecutive action trans- 
piring in the local court and a report was submitted on February 25, 
1952, by Agent Brock, indicating the local imposition of sentence on 
Cusson. This completed our investigation. Thereafter the investi- 
gation was in the hands of the United States attorney and the De- 
partment. 

Mr. Coturer. In summary, you initiated your investigation on 
what date? 

Mr. BoarpMan. On October 30 we received the instruction. We 
commenced the vestigation on October 31. 
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Mr. Couuier. And you made your final substantive report on what 
date? 

Mr. Boarpman. February 11 is the date of our substantive report. 
Thereafter we submitted the February 25 report merely indicating 
the sentence imposed upon Cusson in the local courts. | 

Mr. Cotuier. So your investigation covered a period of less than 
2% months? 

Mr. BoarpMan. Yes, sir, and I should like to point out that Novem- 
ber 9 was the date of our preliminary investigation. Then we received 
on December 10 the instruction to make the full investigation, which 
we did, 

Mr. Coturer. When was Agent Brock killed? Soon after that? 

Mr. Boarpman. Agent Brock was killed, to the best of my recol- 
lection—this preceded my arrival in New York—in connection with 
our investigation of the case involving Gerhardt Arthur Puff during 
the latter part of July of 1952. 

Mr. Couturier. He was killed in a gun battle? 

Mr. BoarpMAN. Yes, sir. 

Mr. Couurer. That is all. 

Mr. Keatine. Mr. Boardman is a very important witness and the 
members of the subcommittee may have some further questions. [| 
have been given a series of questions which Mr. Herwitz has asked be 
propounded to Mr. Boardman. Also, I think we have gone over the 
12-0’clock line rather far. I think that ordinarily procedure would 
require that we obtain permission to sit during this session of the 
House. For that reason I believe it would be best to ask you to re- 
turn about 2:30, Mr. Boardman, and we will continue this proceeding 
at that time. 

The subcommittee will stand in recess until 2:30. 

(Whereupon, at 1 p. m., the subcommittee recessed to reconvene 
at 2:30 p. m., the same day.) 


AFTERNOON SESSION 


Mr. Keatinc. The subcommittee will come to order. Mr. Board- 
man, will you please come forward? 


TESTIMONY OF LELAND V. BOARDMAN, SPECIAL AGENT IN 
CHARGE, NEW YORK DIVISION, FEDERAL BUREAU OF IN- 
VESTIGATION—Resumed 


Mr. Keating. Were you through, Mr. Collier? 

Mr. Courier. Yes, sir. 

Mr. Katina. Mr. Jonas? 

Mr. Jonas. No questions, Mr. Chairman. 

Mr. Keating. Mr. Boardman, it is apparent that both Mr. Foley 
and Mr. Smith, after their conference with Mr. Monaghan, came 
back and made memoranda and the same thing was done by you with 
regard to your conversations with the police commissioner. 

s that a customary practice, or is it peculiar to this case? 

Mr. BOARDMAN. That is a customary procedure, Mr. Chairman. 
The FBI, of course, is an investigative agency. We have since our 
becoming special agents of the FBI been taught to report conversa- 
tions, information brought to our attention, mterviews with persons 
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involved in cases under investigation, and as a customary procedure 
we prepare memoranda, reports, reflecting the facts as we know them 
promptly after the incident occurs. 

Mr. Keatina. So there was nothing unusual in the making of 
these memoranda? 

Mr. BoarpMaNn. Notatall, sir. I prepare many, many memoranda 
during the course of every day’s business on telephone conversations, 
on conversations with persons, on interviews with persons. That is 
the customary procedure. 

Mr. Keatrine. If you talk to the FBI you are always in danger of 
having a record made of what you say? 

Mr. BoarpMan. You can be sure that the FBI will report you 
accurately; yes, sir. 

Mr. Keatine. Mr. Boardman, you have told us of your long 
experience and being agent in charge at various cities throughout 
the country. Had you ever before encountered any agreement or 
arrangement or experiment, or whatever one calls it, such as was 
present in this case? 

Mr. BoarpMan. No, sir. This was the first time I had ever 
encountered an experience of this nature. That is why I indicated 
I was astounded on being confronted with this refusal. 

Mr. Keatina. Mr. Victor J. Herwitz, assistant corporation counsel 
of New York, who states that he represents the city of New York and 
the police department, has submitted to the subcommittee certain 
questions which he has asked be propounded to you. 

In accordance with the somewhat liberal— possibly unduly liberal— 
policy of this subcommittee, in order to bring out all sides of the 


problem, I want to put these questions to you as he has given them 
to us. 
The first one is: 


Did Mr. Monaghan ever say to you, in words or substance, that he had obtained 
an agreement from the Justice Department through Mr. McInerney that the FBI 
could not intervene in the investigation and enforcement of Federal civil-rights 
legislation in New York City? 

Mr. BoarpMan. That is a rather long question. 

Mr. Keatina. You may break it down. You do not need to be 
limited to a yes or no answer, if you care to explain it. 

Mr. BoarpMan. Thank you. I believe that I testified this morning 
that I learned of the agreement through Mr. Rothengast, the chief 
inspector of the police department, and not through Mr. Monaghan. 
Mr. Monaghan, my testimony reflects, was present, and at no time 
during the conference of January 9, 1953, did Mr. Monaghan indicate 
that there was an agreement. He neither confirmed nor denied 
that such an agreement was in existence. 

Mr. Herwirz. May I beg the indulgence of the Chair? It is 
difficult to prepare these questions and anticipate the answers. 

Could the same question be put and insert the name “Inspector 
Rothengast”’ in it? 

Mr. Keartinc. The witness is explaining what Inspector Rothengast 
told him. 

Mr. Herwirz. I have taken the question from Your Honor’s own 
description of what this alleged agreement was, on page 1 of the min- 
utes as of February 19, and I think—— 
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Mr. Keratine. Now, Mr. Herwitz, that is not a statement of the 
chairman. It is a statement of the charges that are made. The 
chairman has expressly refrained from drawing any conclusions until 
this hearing is over. I want that very clearly understood. 

Mr. Herwirz. I apologize, Your Honor. I meant it is a statement 
by the chairman of what the charge is. 

Mr. Cou.ter. I will put a copy of it in front of you so that you 
will have a fair examination of the question, Mr. Boardman. 

Mr. BoarpMAN. I appreciate that. Let’s go to the agreement, 
Mr. Chairman, if I may, as I reported the agreement through which 
I learned from Mr. Lane after he had completed a conversation with 
Mr. McInerney. 

The agreement was, first, that the United States attorney or the 
Department of Justice, receiving a complaint alleging an act of 
brutality on the part of the New York Police Department, would 
refer it to the New York Police Department as a matter of courtesy. 
Second, the New York Police Department would then conduct an 
investigation of the alleged act of brutality and make a report to the 
United States attorney for reference to the Department. Three, the 
Department would reivew the report and thereafter take any such 
action they desired. 

Mr. Keating. And that agreement or arrangement or whatever 
it is called you got from Mr. Rothengast, not from Mr. Monaghan? 

Mr. BoarpMan. That is right. I then asked Mr. Lane whether 
any agreement was entered into at that time which indicated that the 
FBI could not interview the policemen. 

Mr. Lane stated that he did not enter into any such agreement, that 
he would not presume to agree with someone else what course of action 
the FBI could follow. 

I asked Mr. Lane was there, as a part of this agreement, an under- 
standing that the Department of Justice would not have the FBI 
interview the police officers but would instead have the officers 
subpoenaed and forthwith brought before a Federal grand jury. 

Mr. Lane stated that he did not recall that that was a part of the 
agreement. The agreement was as indicated with those one, two, 
and three points. 

Mr. Keatine. The next question is: 

If the answer to the above question is ‘‘Yes,’’ ask the following subsidiary 
questions, 

That is one of those unfortunate situations you get into. When 
you allow leeway you are imposed upon, but I will proceed and ask 
these questions. 

Mr. BoarpMAN. Excuse me just a moment, please, Mr. Chairman. 
I would like to be responsive to this question. I have endeavored to, 
through the statement that I have made, but the question is not direct- 
ly in point and I can’t be completly responsive to the question. 

Mr. Herwirz. At the risk of being accused of accusation, 1 think 
that the question asks—— 

Mr. Keatine. You just be seated and we will take care of anything 
further you have when the time comes. , 

The next question is: 

Did you understand that the exclusion of the FBI was to be for all time or only 


until such time as the police department had completed its investigation and 
made its report? 
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Mr. BoarpMaNn. The statement made by Commissioner Monaghan 
to me led me definitely to understand that the FBI could not interview 
the police officers. They would be available only in response to a 
subpena requiring their presence before a Federal grand jury. 

I therefore understand that, insofar as he was concerned, agents of 
the FBI would not at any time in this type case interview the police 
officers. 

Mr. Keatine. That is what you interpreted from his statement, 
‘“No’’? 

Mr. BoarpMAN. Yes, sir. 

Mr. Keatine (reading): 

Did you understand that the exclusion of the FBI related to the entire investi- 
gation or only the questioning of the policemen involved? 

Mr. BoarpMan. I am sorry, sir; I am not sure that I understand 
that particular question. 

Mr. Keatine. In other words, you were not in any way interfered 
with in questioning witnesses other than policemen? 

Mr. BoarpMan. Oh, of course not. 

Mr. Keatrne (reading): 


Are you a lawyer? 


Mr. BoarpMan. Yes, sir. I have never practiced law, but I am 
an attorney at law. 

Mr. Keatine (reading): 

As a matter of law, could the FBI interrogate any policeman if that policeman 
did not voluntarily consent to be questioned? 

Mr. Boarpman. No. 

Mr. Keartine (reading): 

Did you not know when you spoke to Mr. Monaghan that you could not 
interview or interrogate any policeman unless the policeman voluntarily consented 
to be questioned? 

Mr. Boarpman. Of course I realized that. In fact, that question 
was raised during the conference and I pointed out to the gentlemen 
that it was obvious that if the policeman did not desire to be inter- 
viewed we would then not interview him. 

We are just as anxious to be guided by the desires of a policeman 
declining to be interviewed as we would any other citizen, and at any 
time if any person declines to be interviewed we do not have the right 
nor do we attempt to pursue the interview. 

Mr. Keatine. In other words, your only recourse would be to 
serve a subpena and bring them before a grand jury? 

Mr. BoarpMan. We would then report that fact to the United 
States attorney for his consideration as to whether he should issue a 
subpena requiring their appearance. 

Mr. Keatine. The next question is: 

You knew, did you not, that your request to interview the policemen in the 
Jackson case was a request by you that the policemen waive their own right to 
refuse to be interviewed or interrogated by the FBI? 

Mr. BoarpMAN. That was not even in issue. 

Mr. Keatine (reading): 


Did you want Commissioner Monaghan to order these policemen to give up 
their rights to refuse to answer the questions? 
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Mr. Boarpman. I at no time desire that policemen or anyone else 
give up their civil rights. I am sure that Mr. Monaghan would not 
want to give any such order denying a person his civil rights 

Mr. Katine (reading): 

Did you say to Commissioner Monaghan, in words or substance, that under 
Federa] law policemen have no 1ight to refuse to answer questions put to them 
by the FBI? 

Mr. Boarpman. I did not. 

Mr. Katine (reading): 

Did you tell Mr. Monaghan that he was under any legal obligation to do what- 
ever you asked him to do? 

Mr. Boarpman. I did not. 

Mr. Katine (reading): 

As a matter of fact, weren’t you asking Mr. Monaghan to do something which 
he was not legally obligated to do? 

Mr. Boarpman. I asked Mr. Monaghan as a courtesy to make his 
police officers available for interview. My agents had previously 
asked that. I, as the official head of the New York office, subse- 
quently confirmed that request. I did not even raise the issue as to 
the legality of the matter. 

I felt that Mr. Monaghan, being the head of the New York Police 
Department, was entitled to be advised by the FBI that we were 
conducting a civil-rights investigation which contained allegations 
against the members of his department. 

We felt he was entitled to know that. We did not wish to go behind 
his back, and when he indicated that he would not comply with our 
request we then felt that we would not proceed further. We would 
not, against his wishes, go behind his back and seek to interview his 
police officers. I would have had every reason in the world to believe 
that Mr. Monaghan would have resented it, and properly so. 

Mr. Keatine. This is my question. The process of going to the 
responsible head of the department where you wished to interrogate 
police officers was in accordance with the general practice in the FBI 
in other cities as well as New York? 

Mr. BoarpMAN. Pursued in all States of the United States, every 
place that the FBI has jurisdiction. That is and has been a policy 
and I think an entirely proper policy. 

Mr. Keatinac. The next question is probably already answered: 

Weren’t you merely asking Mr. Monaghan for a courtesy, a favor, which he 
was under no legal obligation to grant? 

Mr. BoarpMan. I submit that has already been answered. 

Mr. Herwitz. May I have an answer to that question? That is ( 
exactly what Mr. Monaghan claimed. 

Mr. Keatinc. Mr. Herwitz, we have given you unusual latitude 
here, and I don’t want to hear any more out of you at this time or 
you will be excluded. You are not a party to this proceeding. 

This is a situation that a committee often gets into, and it is the 
reason why it is very difficult to liberalize the rules in these con- 
gressional hearings, a policy in which I have beén very much inter- 
ested. Whenever that is done, there is always someone who tries to 
take advantage of it. 
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The next question, Mr. Boardman, is: 

If you admit that what you were asking from Mr. Monaghan was a favor, I 
ask you this question: Is this alleged agreement simply an agreement that the 
FBI would not ask a police commissioner to do them a favor, grant a courtesy? 

If you know what that means and are able to answer it, you may 
do so. 

Mr. BoarpMan. I have already indicated, Mr. Chairman, the 
content of the agreement as I understood it. I frankly am at a loss 
to know just precisely what to say in answer to this question. 

Mr. Jonas. Mr. Chairman, those questions evidently indicate that 
they are attempting to predicate a presumption upon a presumption, 
and they are impossible of being answered unless the key question 
receives an answer that fits into these other questions. Why should 
we waste more time on these questions? 

Mr. Kuatinac. I am very sympathetic with the gentleman from 
Illinois. I think unless he has serious objection I would like to go 
through the remainder of the questions and have the witness answer 
as many of them as he can understand and is able to answer. 


Do you respect the civil rights of those who investigate? 

Mr. Boarpman. The FBI and I, personally, very definitely respect 
the civil rights of all persons with whom we come in contact. 

Mr. Keatina (reading): 


Did not Mr. Monaghan tell you that the policemen did not wish to be questioned 
by the FBI? 


Mr. BoarpMan. He did not. 
Mr. Keratina (reading): 


Did he tell you that they wanted to be questioned by the FBI? 


Mr. BoarpMan. He did not. 

Mr. Katine (reading): 

How soon after you were first told of this alleged agreement were you advised 
that if such agreement ever existed it was no longer in force? 

Mr. BoarpMan. That carries an inference. The agreement, as I 
knew it, was abrogated by Attorney General McGranery on January 
12, I believe. 

Mr. Keatina. The 16th, I think. 

Mr. BoarpMan. Whatever date it was. I was so advised by the 
Bureau in Washington. Then I was subsequently informed at the 
conclusion of the conference which Commissioner Monaghan and 
Inspector Rothengast had with Mr. Rogers of the department and 
with Mr. Nichols of the FBI, who sat in. 

L was advised subsequent to that conference by Mr. Nichols that 
Mr. Monaghan would thereafter permit the FBI to interview the 
police officers provided, of course, that the police officers were willing 
to be interviewed. 

In the event the officers were interviewed we, the FBI, would 
furnish them a copy of any statement which we took from them. 

Mr. Monaghan, as I was advised by Mr. Nichols, stated that he 
would not instruct the police to submit to interrogation. He would 
not instruct them that they were not to. But Mr. Monaghan, upon 
receiving a telephone call from me, would comply with the request 
that the officers be made available for interview. 
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Then of course Commissioner Monaghan himself called me on 
February—the day following the agreement-—February 17, and 
stated that his position henceforth would be that if I would call him 
he would cooperate with me 100 percent. Those were his words, 
and I presumed from that he meant that he was canceling his former 
position. 

Mr. Kearttne (reading): 

When you knew that you were not banned by any agreement, you still did not 
interview the policemen involved, did you? 

Mr. Boarpman. I believe the record reflects, Mr. Chairman, that 
I testified this morning that when Commissioner Monaghan called 
me indicating the availability of the police this Jackson matter was 
already in the hands of the Federal grand jury, and I indicated that 
we did not contemplate—we felt that it would not be proper for the 
FBI to at that time interview the police officers when the matter was 
already before the Federal grand jury. 

Mr. Keatina. The next question is, of course, calling for a legal 
conclusion but you may explain it and elaborate on it as you see fit: 


Then it was not the alleged agreement which banned you, was it? 


Mr. BoarpMan. Well, it was the statement of Commissioner 

Monaghan which banned us up until February 16. 
gn I p 7 

Mr. Keartine (reading): 

With or without the alleged agreement being in force, both Mr. Monaghan 
and the policemen acted in accordance with their civil rights, did they not? 

Mr. BoarpMan. Well, it is difficult for me to answer how the 
policemen acted because we never contacted the policemen. I have 
never complained that Mr. Monaghan did or did not act within his 
civil rights. 

Mr. Kwatine (reading): 

Do you consider it legally correct but morally improper for a policeman to have 
and enjoy a civil right? 

Mr. BoarpMan. Mr. Chairman, if I understand this correctly, my 
definite response. would be I believe every person is entitled to fully 
and completely enjoy those rights and privileges granted him by the 
Constitution of the United States. 

Mr. Keartne (reading): 

You agree, do you not, that the policeman has the civil right to refuse to submit 
to questions? 

Mr. Boarpmany. I believe I have answered that already, yes. 

Mr. Kwartina (reading): 

You did not want Mr. Monaghan to order members of his force to give up that 
civil right, did you? 





Mr. BoarpMan. I at no time made such a request. 
Mr. Kearine (reading): 


By what authority could Mr. Monaghan give such an order? 


Mr. BoarpMan. It would be difficult for me. That would ap- 
parently be more appropriately answered by Mr. Monaghan. 

Mr. Keratina. I assume the question means his ordering a policeman 
to give up his civil rights. That follows the question ahead, which 
was, “You do not want Mr. Monaghan to order members of his force 
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to give up that civil right?’ That refers to the one ahead, the civil 
right to refuse to submit to questions. 
The question before us now is: 


By what authority could Mr. Monaghan give such an order? 


Mr. BoarpMan. It sounds like a Philadelphia lawyer. 
Mr. Keatina. The question is not intelligible to you? 
Mr. BoarpMan. No, sir, it is not. 

Mr. Keatina (reading): 


If there is not authority, such an order would be illegal and improper, would 
it not? 


Mr. BoarpMAN. Well, if a person doesn’t have authority to do some- 
thing it doesn’t necessarily follow that to give such an order makes it 
illegal. I don’t think that necessarily follows, if we are getting into 
the pure line of legal reasoning. 

Mr. Keatina. We are getting, of course, into a theoretical realm 
here. 

Mr. BoarpMaN. This is theoretical, Mr. Chairman. It is difficult 
forme. I would like very much to properly respond but it is difficult 
for me to without having an understanding. 

Mr. Katine (reading): 

Do you not know that an improper, illegal order, given under color of official 
right, is a clear violation of the penal statutes of the State of New York and 
would constitute the crimes of coercion and official pressure? 

Of course since that has nothing to do with anything in this proceed- 
ing you can answer it or not, as you wish. 

Mr. BoarpMan. I don’t think that it is germane to the issue. 

Mr. Keatina. I agree with you: 

If you didn’t want Mr. Monaghan to order the men to answer FBI questioning, 
were you trying to have him convey that idea to the men more subtly by merely 
having him ‘“‘make the men available’”’ as your letter phrased it? 

Mr. Boarpman. The situation never progressed to the point of the 
officers themselves. We never got beyond the original barrier im- 
posed by Commissioner Monaghan. We never got beyond his flat 
“No.” 

Mr. Katina (reading): 

If it would be improper for Mr. Monaghan to give an order to his men requiring 
them to submit to FBI questioning, would it not be morally wrong to do the sam« 
thing by innuendo? 

You are not a clergyman and you are not required to advise this 
committee what you think is morally right or wrong, but if you care to 
respond to that or elaborate on it you are at liberty to do so. 

Mr. BoarpMaN. I have no statement to make. 

Mr. Katine (reading): 

How long have you been head of the New York office? 


Mr. BoarpMan. Since August 25, 1952. 
Mr. Katine (reading): 


You really were not familiar with your own powers, were you? 


Mr. Boarpman. I was and still am under the impression that I am 
conversant with my duties, my obligations, my responsibilities, as the 
special agent in charge of the New York office of the Federal Bureau 


of Investigation. 


ao 
oS 
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Mr. Kerarine. The next question: 


You didn’t know that in New York State you had a much more powerful legal 
weapon than you were trying to obtain by voluntary consent? 

Mr. Boarpman. I do not believe that is germane to the issue pre- 
sented here. 

Mr. Keatine (reading): 

You really did not know that in a law which is peculiar to New York State and 
New York City the policemen, at the risk of immediate forfeiture of their jobs, 
had to submit to questioning before the grand jury without obtaining immunity 
thereby?” 

That is in the form of a question. 

Mr. BoarpMan. I submit again, Mr. Chairman, that that is not 
relevant to the issue here. 

Mr. -Keratine (reading): 

If you did know the law, then any delay iu questioning the policemen was 
because you and the se sete i of Justice did not think much delay was pre- 
judicial to your case, is that not so? 

Mr. BoarpMay. I submit the same response to that, Mr. Chairman. 

Mr. Kratine (reading): 

Your don’t contend that Mr. Monaghan or the police department ever stood 
in your way so far as grand jury testimony was concerned, do you? 

Mr. BoarpMaNn. I assume that he means insofar as their appearing 
before the grand jury. I of course have no cognizance of what the 
testimony is before the grand jury, so I would presume that is what is 
intended. 

As I understand it, they responded and made their police officers 
available to respond to the subpena requiring their presence before a 
Federal grand jury, if that is what is meant by this. 

Mr. Kearina. Now, Mr. Herwitz, if you have any further questions 
which you desire to have me propound to the witness, I will be 
pleased to do so, or if you care to take the stand and be sworn as a 
witness and have knowledge of any matters in this proceeding I will 
be very glad to swear you, either or both. 

Mr. Herwirz. If Your Honor please, I would like, if I may, to take 
the stand to testify what is a matter of law in New York, which is a 
matter of fact, with respect to the questions that were put to the 
witness. 

I hesitate to say this, but I am familiar with the particular questions 
involved here, as chief of the division of general litigation of the 
department of law of the city of New York, and it is directly within 
my supervision and I have handled cases involving the immunity 
statutes as recently as last September. 

Mr. Keatine. This subcommittee is familiar with the immunity 
statutes in New York. Certain members of the subcommittee have 
some knowledge of other laws in New York. 

Mr. Herwirz. I wonder whether I could merely put into the record 
as a witness under oath what the laws are with respect to—— 

Mr. Keatinc. You do not need to be sworn for that purpose. 
You can submit to counsel any statute which you. consider is material 
to this proceeding. 

Mr. Herwirz. Might I just state it to your subcommittee very 
briefly, Your Honor? 
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Mr. Keatine. If you will, just refer to what the statute is. Just 
give us the citation. 
~ Mr. Herwirz. Article 1, section 6, of the New York State consti- 
tution requires that any—— 

Mr. Keatina. Let’s look at the statute to see what it requires. 

That is the statute that you think is pertinent to this proceeding? 

Mr. Herwirz. Yes, Your Honor. It gives complete immunity 
on—it prevents a public official at the risk of losing his job from 
refusing to testify before a grand jury. 

Section 903 of the New York City charter is to the same effect except 
that it requires the testimony at places other than the grand jury, 
hearings, inquiries, and so forth, but it would not include examination 
by the FBI. 

I call your attention, Your Honor, to a further statute, the coercion 
statute of the penal law of the State of New York, which says as fol- 
lows: 

A public officer or anyone who under the color of official right, by threat, direct 
or implied, requires a person to give up a right that he has 
coercion. 


, commits the crime of 

Mr. Keatina. We are familiar with that and it has no pertinency 
in this proceeding. 

Do you have anything further you care to submit? 

Mr. Herwirz. I beg your pardon, sir? 

Mr. Keatrine. Do you have anything further you care to submit? 

Mr. Herwirz. Yes. I wrote you a letter today requesting that Mr. 
Caldwell be recalled. 

Mr. Keatina. You can send the letter in. 

Mr. Herwirz. The memorandum that appears and is referred to 
on page 506 of the record—— 

Mr. Keatine. Mr. Herwitz, kindly listen to the chairman’s ques- 
tion. Do you have any further questions which you wish to have the 
committee propound to Mr. Boardman? 

Mr. Herwirz. I am more interested in getting answers to the 
questions submitted, so I will not submit anything further. 

Mr. Keatina. Mr. Rogers, do you have any questions? 

Mr. Rogers. No questions. 

Mr. Keatina. Thank you very much. 

Mr. Boarpman. Thank you, Mr. Chairman, for your courtesies. 

Mr. Keatina. These hearings will be held—— 

Mr. Herwirz. If Your Honor please, before you conclude, you 
asked if there was anything further. 

May I say this: I would like the opportunity to return to New York 
with the record to confer with officials of the city of New York, in- 
cluding the police commissioner, and then at that time, if Your 
Honor please, give you a considered answer to your question with 
respect to whether there is anything more that we have. 

Mr. Keatine. These hearings will be held open to give you an 
opportunity to advise the subcommittee as to whether you have any 
further witnesses that you wish to present to be heard by the sub- 
committee. 

The hearings will also be held open for the purpose of receiving from 
the police line organizations and from the National Association for the 
Advancement of Colored People, both of whom have communicated 
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with the chairman, any factual information which either of them have 
bearing upon the matters before this subcommittee to be decided, or 
bearing upon the motivation behind the filing of the charges which 
have been made to this subcommittee. 

I would be hopeful that any such information could be submitted 
to our counsel within 1 week, or any request for the hearing of further 
witnesses be made within 1 week. 

Is there anything further, gentlemen? 

Mr. Jonas. No. 

Mr. Rogsrs. No. 

Mr. Keatina. Mr. Collier? 

Mr. Couuier. No. 

Mr. Keatina. Then the subcommittee will stand adjourned. 

(Thereupon, at 3:20 p. m., the hearing was adjourned.) 
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MONDAY, MARCH 23, 1953 


House or REPRESENTATIVES, 
SpeciaAL SuBcoMMITTEE To INVESTIGATE THE 
DEPARTMENT OF JUSTICE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met pursuant to call at 10 a. m., room 346, 
House Office Building, Hon. Kenneth B. Keating (chairman of the 
subcommittee) presiding. 

Present: Messrs. Keating, Jonas, Hillings, and Rogers. 

Also present: Robert A. Collier, chief counsel. 

Mr. Keatina. The quorum being present, the meeting will come to 
order. 

The first witness this morning is William L. Franklin, Special Assist- 
ant to the Director, Office of Security, Department of State. 

Today’s hearing is a continuation of the public hearings held by this 
subcommittee on December 29, 30 and 31, 1952. These hearings con- 
cern charges of interference by the Department of Justice and Depart- 
ment of State with a New York grand jury of the southern district of 
New York discharged on December 2, 1952 after handing up a present- 
ment concerning Communist infiltration of the U. N. 

From previous testimony taken by the subcommittee it was de- 
termined that a secret arrangement was made in 1949 between the 
United States Department of State and the Secretary General of the 
U. N. under which the State Department agreed to furnish informa- 
tion to the Secretary General on American Communists employed on 
his staff. 

Witnesses before the New York grand jury had been processed under 
this secret agreement, yet the State Department, acting through its 
legal adviser, as we have already learned, failed to furnish the grand 
jury with certain information which the grand jury deemed necessary 
to carry out its own deliberations. The name of former Secretary 
of State, James F. Byrnes, and his attitude regarding the method of 
employment of the staff of the Secretary General, was brought into 
issue during the last hearing. 

In addition to the above, the subcommittee determined that there 
had been long delays on the part of the Department of State in 
processing names under the secret arrangement. Under the direction 
of Mr. Franklin a staff of State Department employees have conducted 
considerable research and considerable study in order to obtain an 
understanding as to why the 1949 arrangement was secret and to 
determine why it took so long to accomplish the removal of American 
Communists. 
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This group has sought also to determine what influence certain pro- 
visions of the U. N. Charter may have had upon the 1949 arrangement. 

Because of the nature of the problem involved and because the 
answers to many questions are not found in records or documents, 
Mr. Franklin may in some instances be unable to give categorical 
replies because in his research he has discovered that the answers 
remain in the minds of men who have passed away, or in records which 
were never kept. 

Mr. Collier, will you proceed now, please. 

Mr. Couuiier. Mr. Chairman, I would like first to introduce into 
evidence a letter dated January 7, 1953, from the Office of the 
Governor, State of South Carolina. 

This letter is addressed to the Honorable Frank L. Chelf, House of 
Representatives, United States, Washington, D. C. 


Dear CONGRESSMAN CuHELF: I refer to your letter of January 2, 1953. You 
state that in the investigation by your committee of the controversy between the 
Secretary General of the United Nations and the Department of State as to the 
method of employment of the staff of the Secretary General, reference has been 
made to my attitude on this subject while I was Secretary of State. 

In response to your invitation to file a statement for the record I submit the 
following: 

The policy of the United Nations on this subject was determined by the 
governments composing the organization. It was incorporated in articles 100 and 
101 of the United Nations Charter, which was gareed to at San Francisco on 
June 26, 1945, before I became Secretary of State on July 3, 1945. 

Mr. Trygve Lie became Secretary General of the United Nations in the early 
part of 1946. Shortly thereafter he requested me to recommend a citizen of the 
United States for an administrative position. I recommended the appointment 
of Mr. J. B. Hutson, formerly Under Secretary of the United States Department 
of Agriculture. 

The Secretary General made no other request of me personally for a recommen- 
dation. He did not ask me for information as to any applicant for employment. 
He did not ask me to agree to an arrangement to have his employees cleared by 
the Department of State. 

I mention this, first, to keep the record straight, and second, to show that Mr. 
Lie’s course in employing his staff was not due to any decision of mine. 

The United Nations Charter includes the specific pledge that, ‘‘Each member 
of the United Nations undertakes to respect the exclusively international character 
of the responsibilities of the Secretary General and the staff and not to seek to 
influence them in the discharge of their responsibilities.” 

The Secretary General had absolute authority to select his staff. He was under 
no obligation to consult the Department of State or to follow its recommendations. 
The letter and spirit of the United Nations Charter counseled that such powers of 
the Secretary General should be respected. 

Further, it was my opinion that the Department of State should not assume 
responsibility when it had neither the power to hire nor the power to dismiss 
employees. 

Under these circumstances I did not wish to offer any recommendations of 
persons seeking employment at the United Nations nor did I want subordinate 
officials to offer recommendations without my knowledge or authority. I made 
known my views to the Assistant Secretary for Administration, Mr. Donald 
Russell, in March, 1946. 

At a hearing of your committee a witness was asked whether there was a 
»0licy meeting on this subject attended by Mr. Hiss. I had no policy meeting. 
f did not discuss the matter with Mr. Hiss. 

This represented a personal conclusion reached individually by me and in no 
way was binding upon my successor. It was a conclusion arrived at in the light 
of the language of the Charter and conditions as they then existed. 

I left the State Department in January 1948. My personal conclusion in no 
way bound my successors or precluded them from taking any action that sub- 
sequent developments may have suggested to have been appropriate. 


Mr. Keartine. I would like to say, Mr. Collier, that I had a tele- 
phonic communication from Governor Byrnes, saying that if agreeable 
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to the committee he would prefer to have this written statement 
accepted in lieu of appearing personally as a witness here, because of 
the heavy duties and responsibilities which he has as Governor, par- 
ticularly at the time when the legislature was in session. I assured 
him that unless the committee found otherwise, that we would accept 
this statement in lieu of his personal appearance. 

I also think that there should be entered in the official record of 
our committee at some point, and this seems as good as any, the 
recognition of the regrettable fact that the former chairman of the 
committee, Frank Chelf, of Kentucky, has found it necessary because 
of ill health to resign as a member of the committee. 

Mr. Chelf, it seems to me, set a very high standard in the work of 
the investigating congressional committee. I know I voice the senti- 
ments of all of the members of this committee in regretting that Mr. 
Chelf has found it necessary to withdraw from the committee, and 
we express our gratitude, all of us, for the fine work which he did, the 
impartial and judicial manner in which he conducted the work of 
this committee. 

I will try to carry on the work in the same manner in which Mr. 
Chelf did his work. 

Mr. Hixurnes. [ concur in those sentiments, Mr. Chairman. | 
think he contributed a lot to the value and effect of this committee. 

Mr. Keatine. Thank you. 

Mr. Couturier. The first witness, Mr. Chairman, is William L. 
Franklin, Special Assistant to the Director, Office of Security, Depart- 
ment of State. Mr. Franklin. 

Mr. Keartina. Mr. Franklin, would you raise your right hand? 

Mr. FRANKLIN. Yes. 


TESTIMONY OF WILLIAM L. FRANKLIN, SPECIAL ASSISTANT TO 
THE DIRECTOR, OFFICE OF SECURITY, DEPARTMENT OF STATE 


Mr. Keattna. Do you solemnly swear the evidence you give in this 
proceeding will be the truth, the whole truth, and nothing but the 
truth, so help you God? 

Mr. Franxu1n. I do, sir. 

Mr. Keatina. Proceed, Mr. Collier. 

Mr. Coutrer. Mr. Franklin, will you give your full name for the 
record, please? 

Mr. Franxurn. My name is William L. Franklin. 

Mr. Couuier. How long have you been with the Department of 
State? 

Mr. Frankuin. Since the middle of 1942. 

Mr. Couurer. And had you had any Government employment 
prior to that time? 

Mr. Franxurn. I had. I was employed prior to that by the Home 
Owners Loan Corporation, since April of 1934. 

Mr. Couurer. And where did you attend school, Mr. Franklin? 

Mr. Franxuin. At George Washington University and the Lniver- 
sity System of Georgia. 

Mr. Coturer. Will you outline for the subcommittee very briefly 
your experience in the Department of State from 1942 until your 
recent assignment as special assistant? 

Mr. FRANKLIN. Yes, sir. 

30738—53—pt. 1——20 











298 INVESTIGATION OF THE DEPARTMENT OF JUSTICE 


When first assigned to the Department of State in 1942, I was a 
special agent, conducting investigations on applicants for employ- 
ment, on passport and visa matters. 

Shortly after starting, or about 8 months later, I went into the 
Army. Iwas assigned to Military Intelligence and was in the Counter 
Intelligence Corps. I spent 10 months in the United States on 
investigative work, involving the same types of things, except for 
passport and visa, and in addition matters pertaining to espionage, 
sabotage, or treason, if those matters arose. 

I was overseas as an officer in charge of detachments, to investigate 
matters in the Phillipines, and later in Japan. 

For a while in Japan I was on the Special Staff of the Intelligence 
Branch of General MacArthur’s headquarters. 

I returned to the Department of State the latter part of 1946, 
assumed my old duties of a special agent until the first part of 1947, 
was made special agent in charge of the division’s largest field office, 
and was in charge of that office here in Washington until approximately 
2 years ago, and directed all types of investigations that came to the 
Department’s interest in this area. 

About 2 years ago I assumed my present duties as Special Assistant 
first to the Chief of the Division, and now the Director of the Office 
of Security. 

Mr. Couturier. Pursuant to the inquiry conducted by this subcom- 
mittee, it was developed in December that this secret agreement with 
which you are familiar, of 1949, had been put into effect. 

During the course of that agreement, were you in any manner 
connected with it? 

Mr. FrankKuin. No, sir; I was not. 

Mr. Couirer. And it is my understanding that you were assigned 
to the project of developing the facts regarding how that agreement 
came about, and what happened under it, because you had no personal 
experience with it? 

Mr. Franxuin. Those were my instructions. 

Mr. Courier. And since sometime in late January, I believe, you 
have been pursuing—— 

Mr. FRANKLIN (interposing). Early January. 

Mr. Couturier. Early January? 

Mr. Frankuin. Yes, early January. 

Mr. Courier (continuing). You have been pursuing this research 
not only at the request of your superiors under the new administra- 
tion but also at the request of the subcommittee? 

Mr. Franxuin. That is correct, sir. I might say that I had heard 
of some sort of arrangement between the Department of State and 
the United Nations Secretariat as a result of newspaper publicity 
prior to my having been told that such arrangement did occur by my 
officials. 

If I remember correctly, it was on January 6, when I was told that I 
might be used to inquire into this matter. 

Mr. Courier. And the revelations of it came out as a result of the 
hearings conducted in December? 

Mr. Franky. That is correct. 

Mr. Courier. Now, as you have explained to me and as the chair- 
man said in his opening statement, the job has been very complex 
because of the nature of the assignment, but primarily because of the 
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lack of records that exist relating to the drawing up of the United 
Nations Charter, what went on under that, and the secret arrange- 
ment itself; is that correct? 

Mr. FRANKLIN. That is correct, sir. I might explain, Mr. Collier, 
that there are voluminous records in connection with some of the 
matters which we inquired into. 

For example, what influence or what effect articles 100 and 101, 
cited in Mr. Byrnes’ letter, had upon this thing. 

I might say also that in our own survey of this question we felt it 
necessary to go back as far as we could to find when the matter first 
arose as to the concept of an international organization. That took 
us as far back as 1939, before the Dumbarton Oaks Conference. 
Voluminous records exist, and some of the matters that even we would 
like to know about that occurred after Dumbarton Oaks or after the 
San Francisco Conference exist in the minds of the men who attended 
them or who I have been informed are no longer living. 

Also, I might say that, in connection with preparing some pre- 
liminary study on articles 100 and 101 of this charter, it took 3 of the 
men under my direction about 3 days to decide which of the papers 
would be used. 

In addition, some of the fundamental papers entering into Mr. 
Byrnes’ policy of not to recommend took 3 weeks to assemble, to 
study. It took 8 weeks of time to study that one phase alone. 

In the archives of the Bureau of the United Nations Affairs, of 
the Department of State, there are voluminous records on the matters 
leading up to the arrangements in the San Francisco Conference; 
but on the 1949 arrangement I have found only one document. 

Mr. Couurer. Now, in order that the subcommittee will have 
a clear understanding of how the arrangement came into being and 
the necessity for a secret arrangement, and why it was secret, "L be- 
lieve you can give us in chronological order, going back to the origin 
of this, a summary of the facts as they exist and as you found them. 

Mr. FRANKLIN. Y es, sir; I will be glad to try to do that. I would 
like this to be known: that I am not « historical-research analyst, 
and that it has been necessary for me and my staff to select from the 
record those parts which we feel are most pertinent. 

However, before I go into this, I would like just to say that, in 
appearing here today, my superiors wish to cooperate with this sub- 
committee to the fullest extent. We consider ourselves to be in the 
interim period of this matter. We can’t supply all of the answers 
that you may want. But as we develop them further and delve 
further into this, if any matter arises which we can help you with, 
I have been instructed to tell you that the Department will be glad 
to cooperate. 

Mr. Keating. We thank you for that, Mr. Franklin, and I am 
informed by counsel and I know from my own personal experience 
that the Department is cooperating with this committee fully in this 
study. 

Mr. FRANKLIN. I can assure you that it is, sir. 

The first thing, it seems to me, that w ould be pertinent to discuss 
here is the background of articles 100 and 101, which are referred to 
many times in our study here, and to which Mr. Byrnes also called 
attention. 
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Actually, as far as we could determine from the length of time that 
we had to go into this, it seemed to us that the appropriate place to 
start was in 1939, when the late President Franklin Roosevelt author- 
ized the formation of a committee on postwar problems. This was 
more or less to analyze what effect the war would have on the foreign 
policy of the United States, as I understand it. 

The next essential step was within the Department of State, the 
creation of an Advisory Committee on Postwar Foreign Policy by 
Secretary Cordell Hull. About the only thing of significance here is 
that they did start under this Committee to study charters for inter- 
national organizations, using as their basis the old League of Nations 
covenant, and I believe also the constitution of the International 
Labor Office. 

His committee was organized later into a council, out of which 
developed the Office of Special Political Affairs in the Department of 
State, and the Office of Special Political Affairs later became the 
Bureau of United Nations Affairs. 

One of the groups working with Mr. Hull’s advisory council did, 
back in 1943, come up with a study which later looks very much like 
the language which was used in part of the article 100 of the United 
Nations Charter, although nothing more can be shown as to what 
happened at that period. 

But the significant thing is that on or about July 18, 1944, the Office 
of Special Political Affairs, in the Department of State, did submit to 
the Soviets, the British, and the Chinese Governments, their draft of a 
proposed international organization, and these other three nations in 
turn submitted to the Department of State their proposed drafts 
which formed the basis of the discussions of the Dumbarton Oaks 
Conference. 

Mr. Couurer. Can you identify the head of the Office of Special 
Political Affairs? 

Mr. Frankuin. At the time this was submitted, Mr. Collier, I 
believe Mr. Thompson was the head. Mr. Alger Hiss was special 
assistant to Mr. Thompson. 

At the Dumbarton Oaks Conference there was nothing significant 
discussed concerning these particular provisions as they may have 
affected the Secretariat. Their primary considerations apparently 
had been given to an international organization, rather than the 
charter under which that international organization would operate. 

However, between Dumbarton Oaks and the San Francisco Con- 
ference, there did develop a restudy of the Dumbarton Oaks proposals, 
on the part of what is known as the United States delegation, and from 
this it appears that at the San Francisco Conference there was proposed 
what is now section 1, or paragraph 1 of article 101, of the charter, by 
the United States delegation. The Canadian delegation proposed 
also section 1 and section 3 of the same charter, provision 101, and it 
appears that the United States delegation was responsible for the pro- 
posal—which was accepted and debated by other nations—of article 
No. 101 of the charter provisions. 

Now the significant point to me here is this: that paragraph 1 of 
article 101 was opposed by the Soviets as well as paragraph 3 of article 
101, and I shall read these, to show you what they are, bearing in mind 
that the United States pushed for article 100, which reads as follows: 


In the performance of their duties the Secretary General and the staff shall not 
seek or receive instructions from any government or from any other authority 
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external to the organization. They shall refrain from any action which might 
reflect upon their positions as international officials, responsible only to the 
organization. 


And further— 


Each member of the United Nations undertakes to respect the exclusively 
international character of the responsibilities of the Secretary General, and the 
staff, and not to seek to influence them in the discharge of their responsibilities. 

This is setting up the fact neither the Secretary General nor his 
staff members may receive instructions nor seek instructions, nor 
should member nations give him instructions or give his staff instruc- 
tions. 

Article 101 deals with the appointment of the Secretary General 
and his staff members. Section 1 of article 101, which the Russians 
wanted stricken out, is this: 

The staff shall be appointed by the Secretary General under regulations estab- 
lished by the General Assembly. 

An appropriate staff shall be permanently assigned to the Economie and Social 
Council, the Trustee Council, and as required to other organs of the United 
Nations. These shall form a part of the Secretariat. 

Section 3 of that article, which the Russians wished stricken: 

The paramount consideration in the employment of the staff and in the deter- 
mination of the conditions of service shall be the necessity of securing the highest 
standards of efficiency, competency, and integrity. Due regard shall be paid 
to the importance of recruiting the staff on as wide a geographical basis as possible. 

These are the essential articles of the United Nations Charter, which 
to us seem to have entered into the policies that the Department may 
have adopted, and why the 1949 arrangement later was secret—or 
why the arrangement in 1949 later was secret. 

That finishes all I know about our very sketchy study on the 
articles. I can go into the policy aspects, as we tried to study them, if 
you like. 

Mr. Couuier. Go ahead and finish the chronology, and then we 
will go back and take up the points. 

Mr. Franxkurn. In connection with the review of the development 
of the policy in the Department of State concerning the employment 
of United States nationals by the Secretary General, a great deal of 
care has been exercised so that we will not give the wrong impression 
insofar as we understand the documents that pertain to this. 

As far as out study is concerned it covered essential points from the 
standpoint of policy of the period prior to the move of the United 
Nations staff to the United States; the second point covers the period 
during which the United Nations Secretariat was being organized in 
the United States; the third point covers the reconsideration of what 
someone has called the Byrnes policy; and fourth, the development of 
policy to cover all United States nationals employed by international 
organizations. 

And right at this point I would like to say that we have not had the 
time nor the facilities to get into the study of the international organ- 
izations such as the International Bank or the World Monetary Fund 
or any of these other organizations for they are separate and distinct 
from the Secretary General’s staff, but have a contractual relationship 
to the United Nations. 

I thought I should make that clear, because we have not gotten 
into that. 
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Mr. Coturer. The secret agreement covered only the staff of the 
Secretariat; it did not go into the specialized agencies at all? 

Mr. Frankuin. That is my understanding. 

During the period prior to the move of the United Nations to the 
United States, there was set up in London what was known as a 
Preparatory Commission to lay the groundwork for the General 
Assembly of the United Nations, and primarily for the Secretariat. 

This occurred in November to December of 1945. At that time, 
when this Commission was meeting in London, there was a proposal 
made by the Yugoslav delegation to the effect that nationals on the 
staff of the Secretary General should have the recommendation or 
concurrence of the member nations, and that they should be appointed 
from the member nations. 

This was opposed on the grounds that it would infringe the letter 
of article 100, and it also would impinge upon the exclusive responsi- 
bilities of the Secretary General to hire his own employees. 

A Soviet delegate, who expressed his regret that this thing was de- 
feated, did get proposed and accepted, which later was incorporated 
through the staff regulations of the General Assembly, something to 
the effect that the Secretary General should not employ on his staff 
any individuals who had identified themselves or discredited them- 
selves, rather, with activities of a Nazi or Fascist nature. 

Our own position—that is, the position of the United States at the 
time these things were being considered—is not known from the 
minutes of the record, although from what we can learn, we under- 
stood that the United States felt that some compromise should be 
reached or could be reached on the Yugoslav proposal, so that the 
Secretary General could request information from member nations. 

About the time that all of these discussions were going on in 
London, the Department of State started to receive a large number 
of applications from individuals within the Department and outside 
of the Department, and other Government agencies and private 
industry and professional fields, who wished to be employed by the 
United Nations. 

No policy was known as to what the recruitment practices would 
be, or how the matter would be handled. So in order to give assistance 
to the Secretary General, it was decided that the Department would 
merely hold these applications and send them initially to the Secretary 
General of the Preparatory Commission in London. 

They did that in the first step, and after the U. N. moved to New 
York and established headquarters, or the Secretariat moved to 
New York and established headquarters at Hunter College, they sent 
these applications without comment or without recommendation. 

Following that, apparently there developed a feeling on the part of 
individuals within the Department that the Secretary General might 
request the Department of State to furnish assistance in the recruiting 
of his staff. 

As a result of that some panels of names were put together by 
individuals within the Office of Special Political Affairs, and I cannot 
tell from the record just who or which individuals were primarily 
interested in it. Also, about the time that this was developing, 
former Congressman Mundt, now Senator Mundt, on March 18, if 
I am not mistaken, 1946, wrote to Secretary Byrnes and asked him 
what his policy was to be followed in connection with recommending 
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people to the U. N. Secretariat and what steps would be taken to 
determine that the best qualified individuals would be employed by 
the Secretariat. 

He asked other questions which apparently Mr. Byrnes felt would 
require his writing to Secretary General Trygve Lie, in order to get 
the answers. When this letter was written, the second paragraph 
contained a statement to the effect that if, Mr. Secretary General, 
you request our assistance, I would like for you to let us know so that 
we can set up in the Department of State the machinery by which 
to process these cases. 

In Mr. Byrnes’ handwriting, as far as we can tell, on a piece of paper 
attached to that letter, is— 

I don’t like the second paragraph, take it out, it would put me in the position 
of wanting to recommend or intimating that I wanted to recommend when I do 
not. Take it out. 

When answering Congressman Mundt’s letter Mr. Byrnes pointed 
out that it was the responsibility of the Secretary General to exercise 
his exclusive responsibility to hire his own employees. However, he 
did point out that he had been requested on one occasion to make a 
recommendation to the Secretary General and did recommend Mr. 
J. B. Hutson for Assistant Secretary General. But in his letter he 
made it clear that he had known Mr. Hutson as a former Under 
Secretary of Agriculture; that he had been one of Mr. Byrnes’ deputies 
at the Office of Mobilization and Reconversion; that he was a former 
President of the Commodity Credit Corporation and held other posts 
within the Department of Agriculture, and because of his personal 
knowledge of Mr. Hutson and his knowledge of Hutson’s long and 
distinguished record of service, he was glad to recommend him, and 
that is the only recommendation, as Mr. Byrnes says in his letter, 
that we have been able to find. 

I think also from the record that the policy of keeping hands off 
from recommending individuals was one that Mr. Byrnes formulated 
because, as he stated it in his letter, it was the responsibility of the 
Secretary General to hire his own employees. 

About the time that all of this was occurring, the Office of Special 
Political Affairs still was having directed to it applications on individ- 
uals who wished to be employed by the United Nations. It is clear 
from the record that when these applications were coming in that the 
individuals in the Office of Special Political Affairs had not known 
precisely Mr. Byrnes’ stand, that he did not wish to recommend. 

Shortly after Mr. Byrnes’ letter was written they learned of it, and 
they wondered then if it would be his policy if the Secretary General 
should request assistance, if there would be any objections to the 
Department’s sending panels of qualified individuals without recom- 
mendation or without endorsement, but to make sure through the 
proper investigatory procudures that these individuals were qualified. 

On April 4, someone in the Office of Special Political Affairs——— 

Mr. Katine (interposing). April 4 of what year, sir? 

Mr. Franxuin. April 4, 1946. On April 4, 1946, an official in the 
Office of Special Political Affairs took the matter up with Mr. Russell 
to make sure that they knew what the policy was, and asked if there 
would be any objection if the Secretary General requested it to send 
lists. He asked if there would be any objection for individuals in the 
Department to make unofficial suggestions to the Secretary General as 
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long as they were processed through an Assistant Secretary for 
Administration, but was informed that Mr. Russell felt it would be 
premature to take a stand on that matter because Mr. Byrnes, about 
the time all of this was occurring, had not received the information 
from Mr. Lie by letter that he requested. 

However, lists were sent up unofficially, on or about the same time, 
to the Secretary General, but without endorsement or recommendation. 

Mr. Keating. Now, those lists, just to keep it straight—I don’t 
want to get into anything lengthy—those lists were prepared in the 
Office of Special Political Affairs? 

Mr. Franxuin. As far as the records show, they were, sir. 

Mr. Kwatine. And were sent unofficially to the Secretary Genera! 
of the United Nations? 

Mr. FRANKLIN. That is correct, sir. 

Mr. Keatine. The Director of that Office at that time was who? 

Mr. Franxurn. The Director of that Office at the time was Alger 
Hiss, H-i-s-s. 

Mr. Keratina. Proceed, Mr. Collier. 

Mr. Couturier. You may go right ahead, Mr. Franklin. 

Mr. Franxurn. Following the submission of these lists, the indi- 
viduals in the Office of Special Political Affairs did become aware of 
the Secretary’s stand through Mr. Russell, that it was the responsi- 
bility of the Secretary General to hire his own people, and as far as we 
can tell from the records—except perhaps for someone’s making 
informal suggestions—there were no other lists submitted. Although, 
about the middle part of 1946, the Secretary General started sending 
to the Department of State the names of a few individuals on whom he 
requested information to determine whether they had discredited 
themselves with Nazi or Fascist activities. 

Mr. Russell was asked if the Department’s position would be one 
of investigating these people, and he came back, and said, that it was 
the Department’s position not to take any action in connection with 
any individuals that the Secretary General had already selected; that 
we would not submit any names or suggestions to the Secretary General 
unless he requested us to do so; and if we did submit the names and 
we didn’t select one of the names submitted, that we would submit 
another name until he did—or another list of names, until he did make 
his selection, 

That seems to be, from a review of the records, a modification of 
his earlier policy. But he was very much to the point that the Depart- 
ment of State should not be called upon to make recommendations 
on individuals the Secretary General had already selected. 

Now that seems to have been the policy that was followed until 
the early part of 1947 when Mr. Byrnes retired, and was replaced 
by General Marshall; Mr. Russell was replaced by Mr. Peurifoy. 
Mr. Hiss went to other employment and the Office of Special Political 
Affairs then came under the direction of Mr, Dean Rusk, who later 
was one of the Assistant Secretaries of State. 

Mr. Rusk tried to get a reconsideration of the policy. As well 
as we can determine from the record, here is what it was: Recognizing 
the responsibility of the Secretary General to hire his own employees, 
the Department would by no means, under the charter provisions, 
interfere with that. 
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On the other hand, if the Secretary General requested our assistance, 
we would prepare panels of qualified individuals and submit them 
to him upon his request; in order to determine that the individuals on 
the lists were qualified, some investigation would be conducted If 
the Secretary General wished to accept the lists, that was all right 
with him—all right with Mr. Rusk. It was on a take-it-or-leave-it 
basis. 

But the essential point was, he felt, that some clarification should 
be reached, and that if assistance were requested we would give it to 
the extent of making lists available. 

There apparently were two reasons why this did not go through, 
and one of them was the annual cost. After studying the plan, it 
would cost approximately $49,110. Money was hard to get back in 
1947 and 1948, apparently. 

Another was that there seemed to have been developing, according 
to what we read in the records and the other things that we could get 
our hands on, some feeling about the type of individuals who were 
being hired by international organizations, and it was felt that this plan 
would require further study, because if the Department of State did 
enter into any sort of an informal plan of suggesting names, that 
anything that might have happened later over which we had no control 
might be interpreted as part of the Department’s responsibility; and 
still recognizing the Secretary General’s responsibility, the old policies 
as far as we can determine were continued in effect with modifications. 

Mr. Hiuuines. You noted there might be some feeling on the part 
of the public about the type of individuals hired in international 
organizations. What kind of a feeling was reflected? 

Mr. Frankuin. I am not so sure that it was on the part of the 
public. I would have to check the record again. 

What I remember was that apparently there had been some feeling 
because individuals working for United Nations were beginning to get 
into the public’s mind—I don’t know whether it was because of their 
activities or not, but that is one of the things that shows how broad 
and extensive this is. I do know that in one particular case that a 
great deal of concern was aroused on the part of officials in the Depart- 
ment and on the part, I believe, of members of Congress, because of a 
young lady working for one of these organizations who became what 
I call a “public issue.” 

Mr. Hituines. What was the name of that person? 

Mr. Franxkuin. On that particular case, Mr. Congressman, we have 
prepared a chart to show, showing it by witness number, to show the 
type of information that had come into the picture, all of the trans- 
actions insofar as this special arrangement pertained to her, and that 
is to be explained by my superior, Mr. Ford, within a few days. 

Mr. Keratina. Is this person one of the witnesses? 

Mr. Coutuier. This person would then be one of the witnesses who 
appeared before the grand jury. 

Mr. Keratina. I think we had better show that by number, then, 
and it will be explained. 

Mr. Coturer. But it might be noted that as early as 1947 or 1948 
this person had already become a public issue. 

Mr. Franxurn. I have forgotten. I do not know right now the 
exact date when this occurred, but I do know that even as early as 
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the time, or some months following the time, that Mr. Rusk tried to 
get his State Department policy reconsidered, that there was some 
matter expressed in some of the papers that we saw to the effect that 
inasmuch as it was the responsibility of the Secretary General to hire 
and fire his own people, that as far as the Department was concerned 
it should not get involved in that. 

Mr. Hiurnes. Mr. Rusk is now head of the Rockefeller Founda- 
tion; is that right? 

Mr. FrankKuin. That is correct, sir. 

Mr. Coutirer. You have interviewed Mr. Rusk? 

Mr. Frankuin. I have talked to Mr. Rusk in New York a week 
ago today, I believe. 

Mr. Keatine. Proceed, Mr. Franklin. 

Mr. Franxuin. After it apparently was beginning to become 
known that for lack of funds and other reasons Mr. Rusk could not 
get his policy considerations agreed to all along the line, he brought 
out the fact that he felt that the United Nations would appreciate a 
more positive approach and that some informal request already had 
been made of the Department to furnish information on individuals 
whom the Secretary General was considering—not already on the 
staff, but whom the Secretary General was considering for employ- 
ment. 

Then, apparently, except for the spasmodic requests that the Secre- 
tary General might send down for information pertaining to these 
individuals as to whether they had or had not discredited themselves, 
the Department followed the policy of keeping hands off the Secretary 
General. 

But at a luncheon in 1949—in the summer of 1949—it developed 
here that Mr. John D. Hickerson, Assistant Secretary of State, of the 
Bureau of United Nations Affairs, met with one of the principal 
assistants of the Secretary General’s staff, who asked Mr. Hickerson 
if there was not some help that we could give to help him get rid of 
undesirable Americans on his staff. 

Then following that meeting, there were scheduled within the areas 
of the Department other meetings to determine what could be done, 
and out of that developed this secret arrangemen%. 

The secret arrangement was designed this way, on this basis: the 
Secretary General would send to the Department of State lists of names 
of United States nationals employed on his staff. It was agreed that 
the Department of State, through the Division of Security, would 
conduct what we call a name-check investigation. 

This means that when we received a list or when the Department 
received a list, it was sent to the Division of Security. The Division 
of Security would draw together from all of the available agencies 
any information they had on record pertaining to that person—not 
current information, unless it happened to be current information— 
but information that had been developed over a period of years, 
from agencies such as the House Committee on Un-American Activi- 
ties, any of the service agencies, like War or Navy or Coast Guard, 
if there was any reason to draw from them; from.the passport records 
of the Department of State, from the visa records of the epartment 
of State; and, furthermore, if it was at all pertinent, from the Central 
Intelligence Agency, and any other agency that might have informa- 
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tion that we could tell from the basis of the information we had where 
to go. 

Mr. Keatina. Including the Federal Bureau of Investigation? 

Mr. FraNnkKuIN. Including the Federal Bureau of Investigation; that 
is correct, sir. 

When this information was assembled it was reviewed by an indi- 
vidual in the Office of Security. The Chief of the Evaluations Branch 
who knew about the arrangement kept it secret. If the information 
was derogatory, the Bureau of United Nations Affairs was informed 
so that they could review the information, and if it was of such nature 
to show that a person was a Communist or under Communist disci- 
pline, they would be able to make proper comment to U. N. 

The arrangement provided that an adverse comment would be 
transmitted orally to the United Nations. After all of the persons on 
a list were processed through the name-check operation, then a cover 
reply would be directed by officials in the Bureau of United Nations 
Affairs to our mission in New York to inform the Secretary General’s 
staff that all of the names ona particular list had been processed through 
the name-check operation, and that no police or criminal record was 
found unless indicated. That is all there was on the cover reply. 

They adopted the police aad criminal cover so that if some questions 

were raised concerning this, it could be explained that we were merely 
furnishing to the Secretary General information that would normally 
be sent to any employer, of a criminal or police nature. 

However, the oral reply in connection with a keyed list went up 
before the cover reply was dispatched, so that when the Secretary 
General got this cover reply he could match his adverse oral reply 
with No. 7 on list A and the comment was “reject,”’ “highly question- 
able,” “questionable,” or “social defect.” 

Mr. Keating. What is that? 

Mr. FRANKLIN. Social defect, sir. 

The reasons we were told that the arrangement had to be secret 
was because (1) it came close to violating the Department’s policy of 
noninterference; (2) it might be interpreted as an instruction to the 
Secretary General as a violation of our obligations under articles 100 
and 101 of the Charter. 

I understand that it also was requested to be kept secret by the 
representative of the Secretary General. Inasmuch as it was secret, 
instructions were issued on the part of the individuals who participated 
in it not to keep records; inasmuch as it was secret, only one individual 
was selected from our own area to get these files together, and one 
individual over in the Bureau of United Nations Affairs was to receive 
the files or the information to review the files and to make the deter- 
mination for commenting on the cases. 

That is about the extent of what we have been able to get. 

There are two points I would like to bring out, Mr. Chairman. 
All of the people with whom I have talked on this, and all of the 
interrogations I have conducted, and all of the interrogations that 
these men have conducted, we have been told that under this arrange- 
ment it never was intended that any clearances would be granted on 
these individuals, and that this was definitely and clearly understood 
by the representative of the United Nations. 

Also, that through this responsible official of the United Nations 
Secretariat, we passed word along that we could not assume the 
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responsibility for the loyalty of the individuals employed by the 
Secretary General. 

Mr. Coturer. Now, Mr. Franklin, in carrying out this secret 
arrangement, you have identified the office that handles it as th, 
United Nations Affairs; that is the successor of the Office of Special 
Political Affairs; is that right? 

Mr. Franxurn. Bureau of United Nations Affairs is the successor 
of the Office of Special Political Affairs; that is correct. 

Mr. Couturier. During the previous hearings the subcommittee in- 
quired of officials of the Department of State, including the then 
Secretary, Mr. Dean Acheson. Prior to that time the Federal grand 
jury of the southern district of New York had inquired of the Depart- 
ment of State. I believe a committee of the Senate had also inquired 
and all asking the same question: Who were the individuals that 
were responsible for taking this information and evaluating it, and 
preparing it for the United Nations? 

Can you identify those individuals? 

Mr. FRANKLIN. Mr. Collier, there has been a great deal of confusion 
on that, but I shall comply with your request to name the individuals 
who participated in the 1949 secret arrangement. 

However, before naming them, I should like to state for the mem- 
bers of this subcommittee that some confusion has arisen about the 
use of the term “‘evaluation’’and about the term ‘‘evaluators’’; as far 
as I have been able to determine from the records and from the testi- 
mony of individuals since getting into this picture, the word ‘“evalua- 
tion’”’ was scarcely used at the outset of this, and then only to the 
extent that oral instructions were issued for my office not to evaluate 
these cases. 

Therefore, it seems to me it would be more proper to say that those 
who did participate in the arrangement and who were responsible for 
making the determinations as to the comments to be transmitted to 
the United Nations, were Mr. George M. Ingram——— 

Mr. Co..ier (interposing). I-n-g-r-a-m? 

Mr. FRANKLIN. I-n-g-r-a-m, yes; who is Director of the Office of 
International Organization; Mr. Richard J. Kerry-—— 

Mr. C. turer. K-e-r-r-y; Kerry? 

Mr. Frankuin. Yes; who is a Foreign Affairs officer; and, according 
to a public record, Mr. John D. Hickerson. 

All of these three are in the Bureau of United Nations Affairs. 

Mr. Ingram and Mr. Kerry, to the extent that they participated in 
this arrangement, had available to them, when they requested it, the 
technical judgment of the Chief of the Evaluations Branch of the 
Division of Security, now the Office of Security, and in this order: 
Mr. Joseph W. Amshey, A-m-s-h-e-y; Mr. Herbert F. Linneman, 
L-i-n-n-e-m-a-n; and Mr. Thomas E. Hoffman, H-o-f-f-m-a-n. 

Mr. Couurer. H-o-f-f-m-a-n? 

Mr. FRANKLIN. Yes. 

I would like to make this point for the record as clear as I can, as 
brought out by the investigation: When we got into this there had 
been some public statements made that the evaluations rendered by 
the Department of State were so faulty that an interrogation was 
necessary, if not required, to determine whether subversive influences 
were behind these evaluations. 
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We have very carefully, and as much as we possibly could, looked 
into that one question, because we considered it important. 

[ personally have reviewed the investigation’s files on these indi- 
viduals whom I have named, and the other individuals who apparently 
participated in this arrangement, from Mr. Hickerson on down the 
line. Not one case in my mind raises a question of doubt as to the 
loyalty, as to the security, or as to the integrity of these gentlemen. 
As a matter of fact, the testimony that we have taken has been com- 
plimentary to them, as to their public service. The investigation 
shows that what they did was, according to their best judgment, 
something to render a service to this Government in helping the 
Secretary General get rid of subversive Americans on his staff. 

[ wanted to make that for the record because the question has been 
raised. It has been of such importance to me that I think that we 
should have gone into it, and we did go into it. I wanted to make 
that for the record. 

Mr. Keatine. Mr. Franklin, without in any way controverting 
your statement of your conclusions with regard to these gentlemen, I 
want to say that to me it comes like fresh air to have this complete and 
as full disclosure and cooperation from the Office of the Secretary of 
State. 

Mr. Franxuin. Thank you, sir. 

Mr. Couturier. Could you for the subcommittee briefly show how 
the documents were handled in coming down from the United Na- 
tions? That was never made clear to us and we are in a complete fog 
about that, if you can clarify that. 

Mr. Franku1n. I would like, if I can, to outline to you just how this 
started from a list end, back to a comment end, and through that 
means show how these people reached their decisions and the determi- 
nations to comment upon the case. 

A list was prepared for us, the Department of State, on United 
Nations employees, and sent through our own employees to Washing- 
ton, containing the names of the Secretary General’s employees. 

Is that the thing you want? 

Mr. Couturier. Yes; that is right. 

Mr. FraNKLIN. This list of names was then received in the Bureau 
of United Nations Affairs. 

Mr. Couturier. That would be Mr. Kerry? 

Mr. Franxurn. That would first be Mr. Ingram. 

Mr. Couurer. Mr. Ingram and then Mr. Kerry? 

Mr. Franxurn. And then Mr. Kerry. 

Mr. Ingram would send this list to Mr. Amshey, in the Office of 
Security. Mr. Amshey would require some member of his staff who 
knew no reason why or knew nothing about this list, to get the infor- 
mation together. When the information was obtained, it was given 
to Mr. Amshey. If the information was favorable on a list, Mr. 
Ingram was notified to that effect. If the information was unfavor- 
able, Mr. Ingram came over, sat down in Mr. Amshey’s office with 
Mr. Amshey, and they reviewed the file together. 

In the review of the file, Mr. Amshey was called upon for his tech- 
nical judgment, to the extent that he would explain, “I think from 
what the file shows, that this person is a Communist; I would not 
touch this person with a 10-foot pole,’’ or words to that effect 
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Mr. Ingram said when he got that type of information from Mr. 
Amshey, he would write the name on a piece of paper, ‘‘Reject,”’ and 
have that orally transmitted to New York, to the U. N. 

That name was keyed, by number, to this list. After the entire 
list had been completed, a cover reply went up, showing whether any 
police or crimnal records were discovered. 

Now, while I am on that, I would like also, just for the sake of the 
record, to show the degree of relationship between the men in Mr. 
Ingram’s and Mr. Kerry’s office and the men in our office as to how 
they reached their determinations. 

We understood from oral instructions given us that the Office of 
Security was not to evaluate cases. I have made that clear. We 
were to render technical judgment and advice when called upon to do 
so. Mr. Ingram participated with Mr. Amshey. Their terms of 
office were almost concurrent. Each had the same understanding why 
the arrangement was secret, and each understood the mechanics of the 
arrangement. Mr. Amshey was not responsible according to his 
understanding for the determination of the comment that was to be 
made and transmitted to New York, nor was he informed of what 
comment was made, according to his testimony. 

Mr. Ingram, according to what he tells us, was responsible for trans- 
mitting the information to U. N. orally, through some source or some 
officer going up who might take a number on a piece of paper to be 
delivered, but he might not have known what it was. 

On occasions Mr. Hickerson said that he personally took some up. 

I have already pointed out that the type of judgment that Mr. 
Amshey would give that “I believe from my reading of the file the 
person is a Communist; I would not touch him with a 10-foot pole.’ 


Then came into the picture Mr. Kerry, who worked then with 
p nf 
1 


Mr. Linneman. Mr. Kerry’s and Mr. Linneman’s understanding 
about the reasons why this thing was secret, as far as I can determine 
from the record—or rather from the investigation, there is no record 
on it except what we have built ourselves—are about the same. 
They understood it should be secret because the Department wanted 
it secret and because they had been instructed to keep it secret for 
it might be interpreted that it infringed on the rights of the Secretary 
General if it were not secret. They understood that the mechanical 
operations of sending the list over and sending it back? 

Mr. Linneman’s understanding of the participation that he was 
to give to this was, giving his best advice about the meaning of a 
file. For example, in a case—and this is a case that was actually 
considered—information of a derogatory nature came in from the 
South. Some more information came in from the North. There 
is nothing in between to show whether this information North and 
this information South pertained to the same individual. But if it 
did, that would cause Mr. Linneman to feel that the person was under 
Communistic discipline. 

No means of investigating had been established, and he could only 
say “If this person here is identical with this person over here, in 
my judgment, the person is a Communist.”’ That is the type of 
information he said he was called upon to give and did give. 

Mr. Kerry says that each time he requested the advice or judgment 
of one of the men in the Office of Security, Mr. Linneman and later 
Mr. Hoffman, that he did in fact convey to U. N.—and made the deci- 
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sion and took the responsibility for conveying to U. N.—the comment 
which seemed to him to be appropriate to the occasion, based on the 
definition given by the man in Evaluations. 

Mr. Hoffman, the latter man, who worked in Evaluations and now 
works or did work with Mr. Kerry until this thing broke open, under- 
stood practically the same thing for the reasons of secrecy, and his 
degree, according to him, of participation has been: ‘From my reading 
of the file, I would say this person either is a fellow-traveler, or a 
Communist.”’ 

Now, I wanted to go through all of this for the simple reason that 
to me it is very important to establish clearly how it was done and who 
made the comments and who had the responsibility for it. 

Mr. Couturier. So that Mr. Kerry— 

Mr. Keatine. Mr. Collier, let me interrupt you there. I do not 
want myself, or any other people, to get into protracted questions at 
this point, but sometimes a little explanatory note as we go along is 
necessary. It seems to me you started out up in the air in that one 
case; for instance, where Mr. Linneman told about this person who was 
said to be from the North, and said to be a Communist, and the same 
name from the South, said to be a Communist. Now, in that specific 
case what did Kerry report to the United Nations? 

Mr. Franxuin. If I remember, no adverse comment was made, for 
the simple reason there was no means by which that could be extended 
to an investigation to determine identity. 

Mr. Keatine. Was any effort made by the investigative agency 
which had submitted those reports to have them determine whether 
the two people were identical? 

Mr. Frankurn. No specific request on that point, to my knowledge, 
was issued. However, in that type of case, an agency was continually 
submitting to the Department information that it had gotten together 
as a result of investigations it had started on its own initiative, and 
as that information was compiled, if it pertained to any individuals 
employed by U.N., it was transmitted to the Department of State, and 
we in turn in the Office of Security transmitted it to the Bureau of 
United Nations Affairs. 

But that one case, I believe it is a case that was never commented 
on adversely, occurred during the latter part of 1952, about the time 
this arrangement blew up— 

Mr. Couturier. Now, is it fair to state, then, that Mr. Ingram and/or 
Mr. Kerry actually made the determination as to what would be sent 
to the United Nations, what word would be used, what word would 
be chosen? 

Mr. Frankurn. That is correct, according to my understanding. 

Mr. Couturier. The sole determination? 

Mr. Franxurn. That is correct, according to my understanding, 
yes, sir. 

Mr. Couurer. As I explained to the subcommittee, we have taken 
the witnesses that appeared before the Federal grand jury, who came 
within this secret arrangement, and next Thursday we will project 
that information out to show long delays from the time that the infor- 
mation—that the request was made to the U. N., back to the time 
that they received this one word “Reject,” or whatever it is; and to 
determine that it has been quite a difficult task on the part of the 
witness, Mr. Chairman, because of the lack of records. Those records, 
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as you have explained, were not maintained because of the secrecy 
of the arrangement itself, but it would have been up to Mr. Kerry 
or Mr. Ingram to have maintained any records, would it not? ; 

Mr. Franxkury. On that point, we have been informed that at the 
time this was discussed, everyone was told not to keep any records, 
simply because it was felt that if anything developed out of this, it 
would show that the United States Government was trying to give 
instructions to the U. N.; it would be embarrassing; therefore they did 
not keep any records as to what actually occurred when they sat 
down and reviewed the case, and who said what, and what decision 
was reached on what day, at what particular point. 

They did have, and we do have, records of the cases which were re- 
viewed and in most instances the type of information that was in the 
file. The absence of records extends to an agreement of what was in 
the whole darned arrangement, and also to the mechanics entering 
into the handling of the cases between the men themselves. 

I might point this out, though. When Mr. Kerry took over from 
Mr. Ingram in April of 1951, by taking their cover replies and other 
information, their requests from U. N., they did make a recapitulation 
of what had occurred up until that time, and that is a matter of record. 
And since that time Mr. Kerry himself, when he made a comment, 
did send it under—lI should clarify the record at this point. He did 
send it under cover “High classification,’ In other words, there was 
a written comment on the cases he handled. 

Mr. Kuatine. What is that date? 

Mr. Franxuin. April 10, 1951. I am corrected, sir. 

Mr. Couurer. That he took over. 

Mr. Keatina. I see. 

Mr. Couturier. Now, Mr. Kerry and Mr. Ingram were working 
Under the Bureau of United Nations Affairs; you term it UNA. 

Mr. Franxuin. Yes, sir. 

Mr. Coutuier. Which is successor organization of the Office of 
Special Political Affairs? 

Mr. FRANKLIN. Yes, sir. 

Mr. Coturer. You mentioned in previous testimony that it had 
been brought to your attention by a search of the records that certain 
lists did go up to the Secretary General out of the Office of Special 
Political Affairs. 

The subcommittee would be very much interested in knowing what 
you have determined as regards Alger Hiss’ participation in the 
handling of those lists. 

Mr. Franxun. All right, sir. 

Mr. Courier. I might say to the subcommittee that a special re- 
search has been made to determine this. 

Mr. Kzatine. Would you read that back for me, please? 

(The last question was read back by the reporter.) é, 

Mr. Frank. I pointed out earlier that while the Office of Special 
Political Affairs was trying to determine what the policy of the State 
Department was, that rosters of personnel for informal suggestions 
to the United Nations were being prepared. 

In order to cast this in its proper light, I would like to go down this 
and show you just what did occur. 

When the Preparatory Commission met in London in 1945, the 
latter part of the year, they recognized that it would be pretty difli- 
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cult at the outset for the Secretary General to build up his staff, so 
they suggested 2 or 3 means by which he might get temporary em- 
ployees. One was to borrow them from the individuals who worked 
in the Preparatory Commission; another was the selection from the 
applications that had been submitted; another was the loan of individ- 
uals in governments of member nations, as part-time employees; and 
the other course was direct recruitment eens, 

Actually, at the outset, when the office of Special Political Affairs 
started compiling these rosters, there is nothing to cause the records 
to show that it was done except to help the Secretary General, that 
is all. 

Before it actually became clear that Mr. Byrnes did not wish to 
accept the responsibility of sending up these lists, or rather making 
recommendations, Mr. Hiss, on March 25, 1945, submitted to Assist- 
ant Secretary General of the United Nations a list containing 78 
names. This was March 25, 1945. It was either 1945 or 1946, I will 
correct that. It was 1946. He learned by April 4, 1946, that it 
might not be the Secretary of State’s desire to send lists up unless we 
were requested to do so. Mr. Hiss on that day discussed with another 
officer of the Department of State, and stated that he recognized that 
it perhaps would not be well to send these lists up unless they were 
requested. That was April 4, 1946. This was after the letter had been 
written to Congressman Mundt. 

However, even after expressing his doubts as to the propriety of 
sending up lists oa April 4, Mr. Hiss, on that day, April 4, 1946, sent 
to the Assistant Secretary General of the United Nations a list con- 
taining, for the more responsible positions, 284 names. 

Mr. Kgatine. Now, he had submitted 78 names as of March 25, 
I believe. 

Mr. FRANKLIN. That is correct, sir. 

Mr. Kgatinc. And on April 4, and after this conversation, he 
submitted 284 additional names. 

Mr. FrAnkKutn. I would like to add, sir, that this list of 284 included 
many of the 78, and at the time the list of April 4 was sent up, he 
pointed out that it was a more comprehensive list. 

Mr. Keatine. May I interrupt again? 

Mr. Frankuin. Yes, sir. 

Mr. Keating. And I do not want to set a bad example. Is there 
a letter setting that forth, which you have a copy of? 

Mr. Frankuin. There is a copy of a letter in the file now. 

Mr. Keatine. Congressman Rogers has a question, and I cannot 
very well decline. 

Mr. Rogers. You state that on April 4, 1946, Alger Hiss was 
apprised of the indecision of the Secretary of State as to whether or 
not these names should go up. 

Mr. Franxuin. He was aware of the Secretary’s position not to 
want to recommend. 

Mr. Rogers. Yes. Now, my next question is: In your search, 
did you ascertain whether or when Mr. Hiss first became aware of it? 
Was it on April 4? and if so 

Mr. Franxurn. Let me check this right here. 

Mr. Rogers. Yes, sir. 

Mr. Franxuin. April 4 seems to be the day, as far as the records 
show in the Department, that he had really put something on paper 
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or had talked to someone who put something on paper, that he was a 
little bit unaware of the situation, though, on April 4. 

Mr. Rogers. Yes. 

Mr. Franxurn. According to the record, he is supposed to have 
told another official of the Department that he would consider it 
unwise to send these lists up, unless they were requested. 

Now, the point is, that conversation could have taken place the 
afternoon and he could have sent it out in the morning. 

Mr. Rocers. That is what I am trying to get at. Your search 
does not reflect when or what time of day it may have come to his 
attention? 

Mr. Franxuin. That is one of the points that we have not yet been 
able to conclude, sir. We still have a lot to be done in this investiga- 
tion. 

Mr. Rocers. And in your further investigation did you find any 
attempt by Mr. Hiss to recall any one of these 284 names that he sent 
up on that date? 

Mr. Franxuin. So far we have not. But we do know this, that out 
of the 284 names, 6 were or have been employed by the United Nations, 
and 3 have resigned, and 3 are still employed. 

Mr. Coiurer. And how many of those individuals have become, as 
you state ‘‘public issues’’? 

Mr. Franxkuin. Well, not any of these, Mr. Collier, but here is 
another point that I intend getting to. 

Mr. Couuier. Go right ahead, then. 

Mr. Frankuin. In connection with making available to the United 
Nations Secretariat qualified individuals, it was, as I stated a little 
earlier, proposed that member governments loan out substantial 
technical and professional people. And shortly after the U. N. was 
organized in New York, Secretary Byrnes—I will correct myself— 
Assistant Secretary Russell apparently wrote to the Secretary of the 
Treasury requesting an individual to be made available for financial 
matters on the staff of the Secretary General, and mentioned a man by 
name. 

The records will also show that through the Office of Special Political 
Affairs at that time, at least 193 individuals were made avaiable to 
U. N. on loan, or at least it now appears their names were suggested 
by the Office of Special Political Affairs on a loan basis. We have 
yet to determine any duplications. 

Now, in checking those 193, we found that 43 such persons were or 
have been employed by the Secretary General, 32 of whom are still on 
the rolls. Out of this list of persons on loan who apparently trans- 
ferred after getting up there, five names did become “public issues.” 
The cases in question have been charted. 

Mr. Courier. Then all five of those were witnesses before this 
Federal grand jury, were they not? 

Mr. Franxuin. As far as we know, they were either witnesses or 
scheduled to appear before the grand jury. One we do know, | 
believe, refused to answer a question before the grand jury, or before 
the McCarran committee, one or the other. 

Mr. Co.uter. And 5 of these people were either on that witness list, 
and we will have on Thursday all 43 of these witnesses, and outiine for 
the subcommittee in each case when the request was made and how 
long it took to get the information back. So that out of this group, 
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then, there will be five of the group we will consider on Thursday, that 
came from this list. 

Now, do I understand that these individuals were loaned from the 
Office of Special Political Affairs? Were they actually employees of 
the Office of Special Political Affairs? 

Mr. Franky. No, sir. What happened was this: The names of 
these individuals on loan appear in records which came from the old 
Office of Special Political Affairs. 

Mr. Couuter. But they were not State Department employees 
necessarily ? 

Mr. Franxurn. No, sir. Some were from the Federal Security 
Agency, for example, or some other agency. The Office of Special 
Political Affairs was what I would call the reservoir for gathering in 
the applications and the names of individuals in the other agencies of 
the Government. The names were submitted through the Office of 
Special Political Affairs. At the early stage of the game there were, 
if 1 am not mistaken, some employees in the Department of State who 
were on loan for 30 or 60 or 90 days, something to that effect. These 
particular individuals in question we have not been able to determine 
where each was employed before going to the United Nations. 

Mr. Couurer. Now, we did that listing over-—— 

Mr. Frankurn. There were several lists, Mr. Collier. For example, 
1 list might go up today, and 3 names might go up later. We do not 
have any actual dates when all of them went up, sir. But we have 
compiled, in other words, a list of 193 names. 

It was done in the early part of 1946. The dates are hard to deter- 
mine. I would say from early March up through—or earlier than 
March, perhaps, up through the spring of 1946, and even perhaps 
later. I would have to run all of that cown. 

Mr. Courier. It would come after April 4? 

Mr. FRANKLIN. Some could have, yes; some could have, and some 
were before. , 

Mr. Jongs. Mr. Collier, I want to ask a question. For the record, 
can you give us the exact date when the Senate approved the United 
Nations Charter? 

Mr. Frankurn. Yes, sir; I can. When the Senate approved it? 

Mr. Jonas. Yes, sir. 

Mr. Franxuin. No, I have here that it was signed on June 26, 1945, 
and entered into force on October 24, 1945. Ido not know what date 
the Senate took action. 

Mr. Jonas. It is my recollection that it took place in July of 1945, 
but the purpose of my question is this: At the time the Senate approved 
the charter, what if any position did Alger Hiss occupy with the 
United Nations? 

Mr. Couturier. With the State Department. 

Mr. Jonas. Yes, with the State Department? 

_ Mr. Franxuin. July 1945, would place him in the Office of the 
Special Political Affairs, as Director. However, he was, I believe, 
Secretary General of the Conference in San Francisco at the time the 
charter was being considered. 

Mr. Jonas. He occupied 2 positions, 1 with the Secretary of State, 
which you have already outlined here, and he also held this special 
assignment at the time the charter was under discussion at the time 
of the Conference in San Francisco in 1945; is that correct? 
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Mr. Franxurn. Could I ask you to restate that, sir? 

Mr. Jonas. Read it for me. 

(The last question was read by the reporter.) 

Mr. FRANKLIN. He never was Secretary of State, sir. 

Mr. Jonas. He was employed by the Department of State. 

Mr. Franxuin. He was employed initially September 1, 1936, as 
special assistant to the Assistant Secretary, and then in 1939 he was 
detailed to the Office of the Political Adviser on Far Eastern Affairs, 
That was in September of 1939. 

On January 16, 1942, he was appointed special assistant to the 
Adviser on Political Relations. 

On or about May 1, 1944, he was appointed special assistant to the 
Director of the Office of Special Political Affairs, and then he was 
executive secretary to the Dumbarton Oaks Conference, which met 
August 21 to October 7, 1944. 

In the meantime he had been appointed special assistant to the 
Director of the Office of Special Political Affairs, and in 1945, on 
March 19, he was appointed Director of the Office of Special Political 
Affairs and continued in that position until he resigned in 1947. 

Mr. Jonas. Under whose jurisdiction were these appointments? 

Mr. Franky. The earlier ones in 1936 would be Secretary Hull 
and the 1944 would be Stettinius, if I remember correctly, and 1945 
would be Secretary Byrnes, and 1947 would be Gen. George Marshall. 

Mr. Jonas. Did any of these appointments require confirmation 
by the Senate, any one of them or all of them? 

Mr. Frank.uin. I would have to check that, but my guess would 
be no. 

Mr. Keatinea. Proceed, Mr. Collier. 


Mr. Couturier. I want to read from Mr. Brynes’ letter one para- 
graph: 

Under these circumstances I did not wish to offer any recommendations of 
persons seeking employment at the U. N., nor did I want subordinate officials to 
offer recommendations without my knowledge or authority. I made known my 
views to the Assistant Secretary for Administration, Mr. Donald Russell, in 
March 1946. 


Now considering these lists that were sent up by Mr. Hiss, would 
you say that that violates the spirit of that statement? 

Mr. FRANKLIN. That would be a guess on my part. But to me 
the list he sent up on April 4, 1946, certainly was not in accordance 
with what I understand Mr. Byrnes’ policy to have been. 

Mr. Couturier. All right. We have had previous testimony from 
the former Legal Adviser of the Department of State, Mr. Adrian 
Fisher. He appeared before the grand jury, as well as before our 
subcommittee. He advised that he had no knowledge of the arrange- 
ment until almost immediately prior to the grand jury taking this 
matter up. Has that been verified by your investigation? 

Mr. FRANKLIN. I have some information on that, Mr. Collier. We 
talked to Mr. Fisher and he informed us that the first time that the 
matter came to his attention, that he could remember, was in connec- 
tion with either some hearing or, I believe the.grand jury, when he 
was requested to write a letter to the Attorney General setting forth 
some of the privileges and immunities of U. N. employees appearing 
before a Federal grand jury. 
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Now, it may have been—and I would have to search this a little 
more carefully—a little earlier that he had heard about it in connec- 
tion with some other matter. But that comes close to being when he 
heard about it. 

Mr. Courier. Have you also verified the fact that the Secretary of 
State, Mr. Dean Acheson’s, first knowledge of it was in a conference 
with Mr. McGranery, at which time also present was Mr. Adrian 
Fisher? 

Mr. Franxuin. The record as far as we can determine is clear on 
that point, that Mr. Acheson did not know about this arrangement 
until October 8, 1952, at which time Mr. McGranery, the Attorney 
General, told him that the grand jury for the southern district of New 
York was about to hand up an interim presentment critical of the 
United Nations. 

Mr. Couuier. Now, you interviewed Mr. Dean Rusk? 

Mr. Franxun. I did. 

Mr. Coturer. Do you have any information that would be of 
interest to the subcommittee from that interview? 

Mr. Franxurin. Mr. Rusk, when I interviewed him in connection 
with what he tried to get changed in the Department’s policy in 1947, 
was pretty much of the same mind that he was back in 1947. For 
example, he said when he tried to get this policy reconsidered that he 
bore in mind the basic concept of what he described as an international 
civil service, the responsibility being the Secretary General’s to hire 
his own individuals or employees, rather, and that what he tried to get 
done was a more positive approach to getting together for that which 
could be made available if the Secretary General wanted it. 

Mr. Couturier. What steps had been taken by the American dele- 
gation to strengthen the hand of the Secretary General through the 
General Assembly since this had been brought into public focus? 

Mr. FRANKLIN. Actually, the first steps that we can trace that 
were tried occurred in the Paris session of the General Assembly in 
1951. One of the questions we raised was that the Secretary General 
was faced with a problem in connection with getting these people off 
his staff. We have been told that he was faced with the administra- 
tive tribunal. If he terminated the contract of an individual before 
expiration he had to show cause, and if this individual went before the 
administrative tribunal and it overruled the Secretary General, he 
would have trouble on his hands. So I wondered what steps had been 
taken to try to strengthen the hand of the Secretary General through 
our delegation to the General Assembly. 

I was told that it is a pretty hard matter to get anything done 
through the General Assembly because most of the member nations do 
not look upon international civil service in the same light as we do. 
To some, the question of communism is not as acute as it is to 
Americans. 

However, in 1951 our delegation did get through—if my under- 
standing is correct—a modification to the staff regulations, a provision 
that the Secretary General could terminate temporary contracts 
without stating cause. 

Now, I tried to trace that through the agenda of the General 
Assembly in Paris in 1951, and I ran into a preponderance of legal and 
political questions and matters in connection with regulations which 
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is buried way down somewhere, and it would take me some time to 
find out precisely what happened. 

But at least three individuals have told us that that did take place, 
and as a result of the strength put behind this thing on the American 
delegation he could terminate temporary contracts without stating 
cause. 

Mr. Coxurer. In connection with the secret arrangement, have you 
determined why the arrangement dealt only with the employees of the 
Secretariat and did not deal with the employees of the specialized 
agencies? 

Mr. Franxurn. In that connection, I knew nothing in the world 
about the United Nations when I started on this inquiry. I am still 
not clear on how some of the related organizations tie in to the Sec- 
retary General’s staff, or the Secretary tothe U.N. As I understand 
it, in organizations such as UNESCO, or ILO, or WHO, they have a 
contractual relationship with the United Nations Organization, but 
they have their own secretariat, which are handled by other areas of 
the Department if they are handled at all in the Department, and 
such organizations as the World Monetary Fund I think would have 
closer liaison with the Treasury Department than with the Depart- 
ment of State from what I have been able to learn. I have not had 
time to get into it to a great extent, although I do know that insofar 
as its relations with these international organizations are concerned, 
the Department has been very anxious and has tried and I believe 
has done some work in improving the quality of individuals employed 
by them. 

Mr. Coturer. The Executive order which is presently in effect does 
cover all of those? 

Mr. Franxuin. My understanding is that it covers all international 
organizations. 

Mr. Keatine. That is what? 

Mr. Couurer. That is the Executive order that is now in effect on 
the investigation of Americans employed in the United Nations 
They are investigated under Executive order. 

Mr. Keatina. If it is not prying into a matter which there is some 
reason for is not to ask about—and if that is so I will take your word 
for it—does Ambassador Lie at the present time have any further 
strengthening of this arrangement under consideration? 

Mr. Frankuin. Do you refer to the 1949 arrangement, sir? I mean 
this secret arrangement? 

Mr. Keatine. Or to the matter that you have referred to that 
happened in 1951. 

Vir FRANKLIN. I am afraid I cannot answer that properly, sir. 
I believe that the Executive order which went into effect—yes, it 
has gone into effect—the early part of this year, would do all that is 
required provided it is not thrown out by the General Assembly. 

Mr. Keatina. Let me recapitulate this slightly in order to be sure 
that I have it in mind. The first informal list which your record 
shows was submitted by Mr. Hiss was on March 25, 1946, and con- 
sisted of 78 names? : 

Mr. Franxurn. That is correct. ; 

Mr. Keatrinc. Then on April 4 a second list was submitted by him 
consisting of 284 names which included some of the 78 names? 

Mr. Franxuin. That is correct. 





INVESTIGATION OF THE DEPARTMENT OF JUSTICE 319 


Mr. Keatine. Did it include all of the 78 names? 

Mr. Frankuin. To the best of our knowledge, it was not a repro- 
duction of the 78. We would have to check further into that. 

Mr. Keatinc. Presumably the total number was 284 plus, then? 

Mr. Frankurn. Two hundred eighty-four plus, yes. 

Mr. Keartna. Of the 284, I understood you said six were employed 
by the United Nations. 

Mr. Franxurn. That is correct. 

Mr. Kearina. Only six? 

Mr. Frankutn. That is correct—that we could find. Now, I might 
add that sources are not available to us always to determine what goes 
on in the United Nations because that is a separate organization, and 
I believe when some of the individuals appeared before the grand jury 
they were instructed that they could not tell what went on in the 
United Nations as such. We have to make these comparisons by a 
search of voluminous records, to determine just exactly where and 
what happened. 

Mr. Keating. There may have been more than six who were hired 
by the United Nations on or after April 4, 1946? 

Mr. Franxuin. That is correct. 

Mr. Keatine. And who resigned prior to your investigation? 

Mr. Franxurn. That is correct. 

Mr. Keatina. As I understand it, of those six, three are still in the 
United Nations. 

Mr. Franxurn. According to the best sources available to us they 
are, sir. 

Mr. Kratina. Now, then, the 193 names were entirely separate 
and distinct from the 284 names? 

Mr. Franxuin. That is correct. 

Mr. Keratina. The 193 was a list of names that might be made 
available on loan from some department of the Federal Government? 

Mr. FranxKuin. That is correct. 

Mr. Keatine. That list also, however, was submitted by the 
Office of Special Political Affairs of the State Department at the time 
when Mr. Hiss was the head of it? 

Mr. Franxkuin. Let me put it this way, sir. One hundred ninety 
three names were submitted through the Office of Special Political 
Affairs, during which time Mr. Hiss was its director or Special Assistant 
to the Director. These 193 names were not, as far as we can tell, 
submitted at one time. They were merely submitted over a period. 

When I say “‘list,”’ that is the list we made up of 193 names. But 
193 went through—or according to the records we got 193 names out 
of Special Political Affairs records. 

Mr. Keratina. So that Mr. Hiss, who habitually was head of the 
Office of Special Political Affairs, was responsible for the submission 
to the United Nations and did submit to the United Nations for either 
full-time or temporary employment a total of 284 plus, and 193 or 
477 plus? 

FRANKLIN. Four hundred and seventy-seven names are correct. 
Whether he was responsible for all of these on loan I cannot determine 
from the record. I do know his office was the reservoir through which 
these names went up. 

Mr. Kzatina. Of the 193 names, 32 are still on the rolls? 





320 INVESTIGATION OF THE DEPARTMENT OF JUSTICE 


Mr. Franxurn. Thirty-two are still, according to the best sources 
available to us, on the rolls of either the United Nations Secretariat 
or one or two international organizations. 

Mr. Keatine. And of that number, five became public issues, as 
you put it? 

Mr. Franxuin. That is correct. 

Mr. Keatinc. Did you mean by that that those five were witnesses 
before this grand jury in New York, or what did you mean by that? 

Mr. Franxury. Public issues, I mean, involve those individuals 
who were scheduled to appear before the grand jury of the southern 
district of New York, or who did appear before the McCarran com- 
mittee, which conducted hearings into this question. 

Mr. Keratina. Did any of the 284 become public issues in the 
manner in which you have used the term? 

Mr. Franxuin. Not to my knowledge, sir. 

Mr. Keatina. I want to say, before turning the questioning over 
to counsel, that pursuant to the rules that this committee has adopted, 
and without expressing any view one way or the other as to whether 
derogatory information may have been elicited from this witness 
with regard to any individual, I wanted to ask counsel to notify the 
Department of State that any of the individuals named herein who 
may feel that evidence has in any way been brought out adversely 
affecting them will have an opportunity to make a statement and to 
submit to this committee questions to be addressed to Mr. Franklin, 
and will have the opportunity to ask us to recall other witnesses in 
their behalf. 

The same rules, I take it, will apply to any other person who feels 
that there has been evidence elicited hers adversely affecting him. 

Mr. Jonas? i ' 

Mr. Jonas. One question, Mr. Chairman. 

Did I understand you to say, Mr. Franklin, that the U. N. organiza- 
tion operates entirely independent of any control of the State Depart- 
ment with reference to its policy that it carries on? 

Mr. Franxuin. The Bureau of United Nations Affairs does submit 
through the United States mission to the United Nations the point 
of view of this Government, I think. But insofar as the regulations 
pertaining to employees are concerned, that must be accomplished 
through the General Assembly. 

Now, if I understand your question correctly, that is the fact. 

Mr. Jonas. Yes. Where do the funds come from in the case of 
these employees, the salaries of these employees? 

Mr. Franxkurn. I understand that each member government is 
assessed or puts up in accordance with an agreement a certain amount 
of money. 

Mr. Jonas. And if an apropriation is necessary to carry out this 
policy it is incumbent upon the Congress of the United States to 
vote that money, is that correct? 

Mr. Frankun. Sir, I am getting outside of my field of investiga- 
tion here. 

Mr. Keatinae. We might take judicial notice of that. 

Mr. Jonas. Well, what I wanted to emphasize is the fact that you 
did mention some two hundred and some employees that were sug- 
gested, and a great many were on the payroll, and you still have 30 
of that crew or that crowd, and undoubtedly they received a salary 
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while they were working there. Is that not to be conceded? And 
part of that salary was paid by appropriations by the Congress of 
the United States. Is that not correct? 

Mr. Frankurn. I would assume so. 

Mr. Jonas. You concede that, do you? 

Mr. Frankuin. Yes, sir, I would concede that. 

Mr. Jonas. So that in that case is it not entirely dependent, as 
all the governmental bodies or departments of the government are 
somewhat dependent upon a gullible Congress for its operation, 
would you not say? 

Mr. Franxurn. I would not say that Congress is gullible. I would 
say that any funds appropriated to the United Nations certainly 
would have to come through the Congress. 

My understanding, and I could be wrong on this, sir, is that the 
United States appropriates approximately one third of the cost of the 
United Nations expense. Now, I could be wrong, and I hesitate to 
get into that part of it simply because of the fact that I have not 
inquired into it. 

Mr. Jonas. We are not trying to pin you down te accuracy. I am 
stating the general doctrine of what prevails. I am not expecting 
you to accept that as being accurate. The record will take notice of 
that. 

I can answer it by saying we will take judicial notice of it. 

Mr. Keatine. Mr. Hillings? 

Mr. Hiiurnes. You discussed the procedure by which the State 
Department would forward to the U.N. officials or Secretary-General 
comments which may be adverse insofar as certain Amorican em- 
ployees in the Secretariat are concerned. You stated the recommen- 
dation of the adverse comment might be based on the fact that the 
man might have had a police or criminal record, at least that was used 
as a basis for adverse comment. 

You also stated that there was usually contact with an official of the 
U. N., in which perhaps, I gathered from your testimony, more ade- 
quate information was given. Is that correct? 

Was oral communication more adequate for giving information 
concerning the individuals? 

Mr. Franxun. I would like to clarify that for you, sir, because this 
has been one of the most difficult things for me to understand. 

The police and criminal information was stated on a written reply 
to the names sent down by the Secretary General. When I refer to 
“adverse comment’? I mean a comment which initially was not 
written but transmitted orally and pertained to whether a person was 
or was not under Communist discipline or whether he was a Commu- 
nist. 

In other words, in checking this list, if the file produced information 
of a police record, that name would show the police record. 

The reason that was done was this, as I have been told: In the 
event some nation or some group should ask what was being done, it 
was to be explained that we were furnishing police and crimnal 
information that any employer is entitled to receive. The reason 
why, as I have been told, the oral comment on Communist or subver- 
sive matter was handled in that manner was that you could not give 
through the security regulations of this Government more information 
than just an indication of what was there. So, it was agreed initially 
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between representatives of the U. N. and representatives of the State 
Department that the oral comments would pertain to persons who 
were Communists or under Communist discipline; that is, the Ameri- 
can nationals only, or United States nationals. We were not con- 
cerned with anyone else. 

Mr. Hixurnegs. So, it was possible through the oral communication 
to give at least more of an indication as to whether the man was sub- 
versive or not? 

Mr. FRANKLIN. Well, the oral comment was to show that he was. 

Mr. Hiurnos. I see. 

Mr. FrankKitn. It was to show that he was subversive or poten- 
tially subversive, or a Communist. 

Mr. Hiturnes. Now, I take it also that as a result of your testimony 
your main inquiry has been practically in all cases confined to the 
Secretariat itself and not to the related agencies of the U. N., like 
UNESCO, World Health, and so forth. 

Mr. Franxuin. That is correct, sir. 

Mr. Hires. So that it would be possible that a similar situation 
may have existed as far as some questioning of the American employees 
getting into these related agencies, but you have no way of knowing 
as a result of your present investigation how extensive that might 
have been? 

Mr. FraNKuIN. We have not inquired into that, although I do 
know that there have been some sort of arrangements worked out with 
= Secretariats of these organizations like UNESCO and some of the 
others. 

Mr. Hiuurnes. That arrangement is of very recent vintage, though? 

Mr. FRANKLIN. I would not know how recent, but I should think 
that it would be at least 2 years’ old in some cases. 

For example, I do know that, insofar as UNESCO is concerned, 
and even so far as some of the other organizations are concerned, 
steps have been taken to improve the quality of individuals being 
hired by those organizations; and, rather than trying to explain fully 
= they are, it would be necessary for us to survey that more com- 
pietely. 

a Winsines. That is all, Mr. Chairman. 

Mr. Franxuin. Mr. Keating? 

Mr. Keating. Yes, Mr. Franklin. 

Mr. Franxutn. I am sorry; I thought this gentleman was Mr. 
Hillings. 

Mr. Keatina. No; that is Mr. Hillings. 

Mr. Hivuines. I am not quite as handsome as Mr. Keating, but 
I will take the compliment. 

Mr. FRANKLIN. I am sorry, sir. 

I might say that the oral comments were “reject,” “‘questionable,”’ 
and “highly questionable.”’ 

Mr. Hitirnes. Name the fourth one. 

Mr. FRANKLIN. Well, some social defect, too. 

Mr. Hiu1nos. A very polite word for it. 

Mr. Franxkun. It is indicative, nevertheless. - 

As to “reject,” as far as I can understand, there was no question or 
doubt but what according to the record the person was a Communist. 
Then there were varying degrees, and those varying degrees had to be 
decided on the basis of questionable or highly questionable. I have 
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been informed that regardless of the comment, oral comment, which 
was made, it was understood that the Secretary General would dis- 
charge these people, even though the comment made was only ques- 
tionable. 

The reasons I was told that some of them were not discharged upon 
receipt of the oral comment was because the administrative tribunal 
had overruled Mr. Trygve Lie and, therefore, it was necessary for him 
to wait until the termination of a person’s contract, and when it 
terminated he merely would not renew it. 

Mr. Keatina. Thank you, Mr. Franklin. 

When we adjourn today, we will convene again on Thursday, at 
which time you will appear with John W. Ford of the Department of 
State, and on either that day or Friday we will hear Mr. McLeod, 
Administrator of the Bureau of Security and Consular Affairs for the 
Department of State. 

I think, Mr. Collier, if any witness whose name has been used here 
today wishes to avail himself of the privilege of appearing before the 
committee for any explanation or statement, that should be done first, 
to the end that, if there is any difference in their statement and the 
facts as given by Mr. Franklin as a witness, such difference may be 
made known as early as possible. 

With that understanding, the subcommittee stands adjourned 
until Thursday morning at 10 o’clock. 

(Whereupon, at 12:35 p. m., the subcommittee was adjourned to 
reconvene at 10 a. m., March 26, 1953.) 
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House or REPRESENTATIVES, 
SpecIAL SUBCOMMITTEE To INVESTIGATE THE DEPARTMENT 
OF JUSTICE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to call, at 10:15 a. m., room 346, 
House Office Building, Hon. Kenneth B. Keating (chairman of the 
subcommittee) presiding. 

Present: Messrs Keating, Jonas, Hillings, and Rogers. 

Also present: Robert A. Collier, chief counsel. 

Mr. Keating. The committee will come to order. 

Mr. Collier, will you proceed, please. 

Mr. Couturier. The first witness will be Mr. John W. Ford, Director 
of Security, Department of State. 

Mr. Keatina. Mr. Ford, will you raise your right hand. Do you 
solemnly swear that the testimony you will give will be the truth, the 
whole truth, and nothing but the truth, so help you God? 

Mr. Forp. I do. 


TESTIMONY OF JOHN W. FORD, DIRECTOR OF SECURITY, DE- 
PARTMENT OF STATE, AND ATHOL H. ELLIS, SPECIAL AGENT, 
OFFICE OF SECURITY, DEPARTMENT OF STATE 


. CotureR. Will you give your full name for the record, please? 
Forp. My name is John William Ford. 

. Couturier. F-o-r-d? 

. Foro. F-o-r-d. 

. CoturerR. Where were you born, Mr. Ford? 

. Foro. I was born in Louisville, Ky., in 1920. 

. Cottier. Where did you receive your education? 

Mr. Forp. St. Xavier High School, the Jefferson Law School, and 
the University of Louisville. 

Mr. Couturier. Did you receive a bachelor of laws at Jefferson? 

Mr. Forp. I have not received that, yet, sir. I am endeavoring to 
secure that at Georgetown University. 

Mr. Cotuier. What other employment, other than the State 
Department, have you had since getting out of college? 

Mr. Forp. Prior to actually entering the Department of State in 
1947, I had been an agent of the FBI for a period of approximately 
4 years. I entered the Department of State in 1947, was sent over- 
seas, and spent approximately 5 years either in South America, 
Central America, or in Europe. 

Mr. Couturier. Your work with the State Department at that time 
was in the Foreign Service, then? 
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Mr. Forp. That is right, sir, in the security field, in the Foreign 
Service. 

Mr. Cotuier. What types of problems were encountered by you 
that you might speak of today in working in the Foreign Service in 
the security field? I know there has been some recent publicity about 
the various methods being used by the Russians, against our foreign 
embassies in the use of special types of equipment. 

Could you give the subcommittee anything that would be of interest 
in that regard? 

Mr. Forp. Yes, I think that probably what Mr. Collier is referring 
to is some recent publicity that was given to a clandestine listening 
device. I thought it might be of interest to the subcommittee in view 
of this one very interesting field—in fact it has been a hobby to me, I 
might say. I brought over here today and thought I might present it 
to the chairman as a souvenir, a microphone, a crystal microphone 
which was planted by Russian espionage agents against our own people 
serving behind the Iron Curtain. 

This particular one was buried below a parquet flooring in the apart- 
ment dwelling of one of our clerical employees behind the Iron Curtain. 
Of course, there are many instances of this. 

Mr. Keatinc. What do you suggest the chairman do with that? 

Mr. Forp. You can use it, sir, as a paperweight or whatever you 
might want. There is a photograph here which will show you the 
exact location of this particular one. 

I think it does point out one of the very serious problems we are 
encountering in security overseas. You can see from that, that 
intelligence agents will go to any extent to secure classified informa- 
tion from us and this is just one media among many that I am sure 
we do not have time here to discuss. 

Mr. Couturier. You served in the F oreign Service until what date? 

Mr. Forp. Actually until approximately November 1951, at which 
time I was recalled from Paris, France, and I was then assigned to 
some very special projects in the Department and did not take over 
as Director of the Office of Security until late July of 1952. 

I have here with me also Special Agent Athol Ellis whom I have 
borrowed from Secretary Dulles’ Office. He has been assigned on 
special detail to Secretary Dulles’ Office, and at various points along 
the line, here, where we need further explanation as to how we arrived 
at a certain date, he has other documentary material here to explain 
that, and he has worked with me on these charts—in fact, until 4 
o’clock this morning, making sure we had all the material that the 
subcommittee would be interested in. 

Mr. Kearine. Will it be necessary for him to give oral testimony 
also? 

Mr. Forp. Yes; it will, sir. 

Mr. Keartina. I think it might be well then if you would rise and 
be sworn. 

Do you solemnly swear that the evidence you give in this proceeding 
will be the truth, the whole truth, and nothing but the truth, so help 
you God? : 

Mr. Exuis. I do, sir. 

Mr. Couurer. Will you state your full name, please? 

Mr. Exuis. Athol H. Ellis. 
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Mr. Couturier. Your position? 

Mr. Etuis. Special agent, Office of Security, Department of State. 

Mr. Keatine. You were working until 4 o’clock, too, with Mr. 
Ford? 

Mr. Exuts. Yes. 

Mr. Forp. I would like to go into the background of this matter. 

I might say that we were instructed to conduct an investigation 
into allegations that the presence of disloyal or subversive Americans 
in the United Nations Secretariat were the results of Communist 
influences within the Department of State. 

This was begun on January 6, 1953. In conducting this investiga- 
tion, I utilized solely agent personnel that had no prior knowledge of 
the so-called secret arrangement of the fall of 1949, and I myself had 
no knowledge of or participation in that secret arrangement. 

Mr. Keating. You had no knowledge of it when you started this 
investigation on January 6? 

Mr. Forp. As I will explain a little later on, I had just one contact 
that did not establish, of course, the full knowledge of the arrangement. 

What I am attempting to do is show the impartiality of the investi- 
gation and the method of assignment of agents so that there could 
be no one assigned to the case who had any partiality whatsoever. 

In the conduct of the investigation we took sworn testimony from 
all persons who participated in the secret arrangement, and in ques- 
tion and answer form similar to the form utilized by congressional 
committees. 

I would like to emphasize it is a pending investigation and what we 
are testifying to here today is with reference to particular items in the 
overall investigation that the subcommittee is interested in. 

It is a project investigation which requires a tremendous amount of 
time, expenditure of personnel and considerable research to complete. 

At the same time we are conducting simultaneously other project 
investigation, such as the /Voice of America investigation but we are 
giving priority to this investigation. And Mr. McLeod, the Admin- 
istrator of Security and Consular Affairs has told me to place this on 
the top of the priority list and bring it to a logical conclusion as soon 
as possible. 

He has also asked me to inform you that it is his desire as it is mine 
to cooperate with this subcommittee fully insofar as that is permitted 
by the existing directives of the executive branch. 

Mr. Kxratina. We appreciate that. We have had full cooperation 
from Mr. McLeod and from you and your office. 

Mr. Couturier. Mr. McLeod will be a witness tomorrow morning, 
Mr. Chairman. 

Mr. Forp. Mr. William L. Franklin, who has previously testified 
with reference to the policy phases of this investigation is here. My 
testimony will be limited solely to the individual cases, the internal 
processing of those cases. 

There is another thing very important to bring out at this time 
before we get into the actual charts and that is, insofar as the 1949 
secret arrangement is concerned, the investigation has not disclosed 
any subversive intent or influence and on the contrary it has disclosed 
that the participants in this arrangement, in my opinion, and as re- 
flected in the impartial investigation we have conducted, were imbued 
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with the desire to be of service to the United States Government and 
that was the primary, motivating factor behind their handling of these 
particular cases. 

Mr. Keatinc. The 1949 agreement was the one which, roughly 
speaking, brought about some review by the State Department of the 
personnel, the American personnel employed in the United Nations? 

Mr. Couturier. Yes, sir. He is speaking of the personnel employed 
in the State Department who handled the processing of these names 
under the 1949 arrangement, those persons who were at first termed 
evaluators. 

Mr. Forp. I think it is also pertinent to know that the arrangement 
was secret. That the barest records were kept and extreme cau- 
tion was exercised. According to sworn testimony of those we have 
interviewed this was necessary, at least in their opinion, in order that 
no allegations would be forthcoming, that the Secretary-General of 
the United Nations was having his authority encroached upon in any 
sense of the word. 

This 1949 secret arrangement did not provide a name-check opera- 
tion for any interview of an individual, or a hearing. It did not pro- 
vide for a full-field investigation, so those limitations must be realized 
in studying these charts that we will go into subsequently. 

As to my own knowledge of the secret arrangement which was the 
question you asked before, actually on two occasions prior to the time 
that I assumed charge of my office in late July 1952, I had occasion 
to handle what Mr. Hillings has referred to so aptly as a polite term 
for the social defect cases and I wanted to know of my superiors what 
could be done either to prevent the individual’s getting on the rolls 
of the United Nations Secretariat, or if on the rolls of the United 
Nations Secretariat, how he could be gotten rid of. 

I was told there was a contact, a secret contact within United 
Nations Affairs, Department of State, and my superior was given 
these names and he said he would handle it that way. 

That was the extent of my knowledge prior to the time I assumed 
charge and since that time, actually complete knowledge was not 
forthcoming until this investigation was started. It was extremely 
secret, even within my own office. 

Mr. Cottier. Now these were specific social defect cases that had 
been brought to your attention. They were persons either employed 
in the United Nations or applicants for employment in the United 
Nations and you felt that something should be done to either get 
them out or keep them from getting in. 

Mr. Forp. That is right, sir. 

Mr. Couurer. And you took those two cases to your superiors and 
they told you there was a means by which something could be done 
about it? 

Mr. Forp. That is right, sir. 

Mr. Co.urer. Have you been handling these social defect cases in 
your office? 

Mr. Forp. Yes. 

Mr. Cotter. Has that been a particular problem in the State 
Department? 

Mr. Forp. Yes, it has. It has been a considerable problem. It 
is not a very nice subject to talk about, but I think it has been made 
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a matter of written record that in the past 2 years we have separated 
1 individual every 3 days for that problem. 

Mr. Cotuier. One State Department employee every 3 days for 
that? 

Mr. Forp. Yes, sir. 

Mr. Couuier. For how long? 

Mr. Forp. Over the past 2 years. 

Mr. Courier. Is that average increasing or decreasing at the 
present time? 

Mr. Forp. I certainly hope, sir, that it will not increase. 

Mr. Couturier. But it has been maintained at that pace? 

Mr. Forp. Over a period of 2 years. 

Mr. Courier. That includes personnel in Washington, or personnel 
in the State Department wherever they are located? 

Mr. Forp. As a whole, sir. 

Mr. Couurer. In the foreign service as well? 

Mr. Forp. As well as domestic, that is true. 

I also would like, Mr. Collier, to mention the fine cooperation we 
have received from the FBI. I think if there is anything our investi- 
gation disclosed with complete clarity—and the record is accurate in 
every sense of the word on it—it is to this degree, that John Edgar 
Hoover’s FBI, with its usual efficiency, has done a superb job. | 
think it should be known, here, that the FBI does not evaluate or 
attempt to evaluate the information it receives. It merely passes 
it on to the interested agencies. It passes on the information that 
has come to its attention as a result of the investigation, its raw 
material, and it is left up to the agency who receives it to handle it 
in the way it thinks best. 

Mr. Coturer. May I ask you a question in that regard: You receive 
information on these name checks from not only the FFI, but the 
intelligence agencies of the armed services and from other intelligence 
groups in the country. 

Do any of those in any manner evaluate the information or do they 
send it to you in what you term the raw form? 

Mr. Forp. To my knowledge, sir, no investigative agency sending 
information in to the Department of State would attempt to evaluate 
it. 

Mr. Couuier. The evaluation then falls within the State Depart- 
ment, itself? 

Mr. Forp. It would fall within the State Department as a recipient 
agency. 

Mr. Coxurer. And it is sent to you in a complete form rather than 
a summarized form? 

Mr. Forp. In some instances it would come over summarized but 
in the event the agency has enough interest in the matter, they could 
always go back and get the complete form. 

Mr. Couurer. For proper evaluation you would need all the informa- 
tion rather than a summary of it? 

Mr. Forp. No, I would say that, it depends on your knowledge of 
the agency making the summary. 

Mr. Couuier. Is there anything else that you wanted to point out? 

Mr. Forp. I think that generally covers the background. 

Mr. Couturier. I would like to get into these specific cases. 


80738—53—pt. 1——-22 
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I would like to say for the benefit of the subcommittee, Mr. Chair- 
man, that the charts prepared here today are charts on 47 individuals 
who were witnesses before the grand jury in the southern district of 
New York which handed up a presentment on December 2. There 
were 53 persons who were listed as witnesses. That information was 
furnished to us in our December hearings. 

We determined, however, that of that 53, only 47 had been em- 
ployed in the United Nations Secretariat. The remaining individuals 
were employees of specialized agencies which were not covered by this 
secret arrangement so that we have 47 individuals who were witnesses 
before the grand jury and who were processed under the secret 
arrangement of 1949. The first list was given to the subcommittee 
and identified the individuals by name. 

In order to present to the subcommittee the information which is 
vital to determine the extent of the administrative operation of the 
Department of State in working out this secret arrangement, to deter- 
mine their efficiency in handling this material, it was determined 
necessary to portray in each case a good bit more information than 
just when the request was made to the State Department and when it 
went back, in order that the subcommittee sould get in proper focus 
the type of individual being considered. It was necessary that the 
State Department reshuffle those names and they have done that in 
such a manner that none of us on the subcommittee or on the staff 
know the identity of these witnesses. They have been reshuffled from 
that original group so we cannot tell ourselves who these people are. 
The names themselves are known only to the Department of State 
and the Department of Justice. The Department of Justice was 
furnished these charts and have approved this information being 
disseminated at this hearing today. The witnesses are set out as 
Nos. 1, 2, 3, and 4. However, to provide for the subcommittee 
getting a better understanding of some of the problems involved, 
they have again been reshuffled and the first witness as you will note 
from your chart is witness No. 12. Actually the number does not 
mean a thing except to identify it. 

Now you will note that in the upper left-hand corner of the chart, 
we have the number of reports transmitted to State concerning the 
witness. That would be the number of reports received by the State 
Department from any intelligence agency. 

(See pp. 380 to 428 for all charts.) 

Mr. Keatina. In that first column on the first witness—just to be 
sure we all understand it—the first number is 5 and below that is a 
series of ones. That means 5 reports were submitted on a particular 


day. 

Mr. Couturer. That is prior to July 2, 1945, and including that date 
there had been five transmittals. 

Mr. Keatina. Then, on subsequent dates there were 1 each, total- 


ing 10. 
Mr. Couturier. That is correct. 

You will note the second column shows dates of transmittal to the 
State Department. That will show you in most cases the actual date 
that information was transmitted to the State Department. 

You will note that there were indications that they had a lot of 
data in their file. 
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The third column is “Substance of allegations contained in re- 
ported.” Now there you have the substance of what the information 
was in those reports. It will actually tell you what the basic informa- 
tion was in those reports upon which they based their adverse com- 
ment. 

The fourth column is ‘“Transmittal to the United Nations Affairs of 
the Department of State.’”’ That is that portion of the Department of 
State handling these reports and handling the processing of this 
material. 

The next column is, ‘Action by the United Nations Affairs of the 
Department of State.”’ That gives you the transmittal date. 

The next column is, ‘Appearance before McCarran committee.” 
A number of these witnesses were later called before the McCarran 
committee because it has been determined that many of these individ- 
uals went before the grand jury and cited the fifth amendment, and 
refused to answer the question as to whether they were or were not 
Communists. 

Therefore, it was felt we should show which of those individuals 
appeared before the McCarran committee. 

The next column shows the termination of the employment of these 
individuals by the United Nations. In some instances these people 
have been terminated. In some instances they resigned voluntarily 
and in some instances they are still employed. 

The next column, which is the summary of the action taken, shows 
the approximate time lapse from the date the name was submitted by 
the United Nations to the date that an adverse comment was made. 

In other words, how long it took the State Department to process 
these names. In terms of how many months it took. 

In that connection, because there have been no adequate records 
kept it has been impossible in many cases to accurately determine 
when these transmittals were made. 

There have been, however, in most cases, letters of transmittal 
where there is a verified date, knowing from that letter that this 
information did actually go to the State Department. 

Would you like to elaborate on that? 

Mr. Forp. Yes. There is one correction, though. You were 
speaking of transmittal dates. These are accurate. We are speaking 
of adverse comment dates. I think it is very important to point out 
that the approximate time lapse from the date the name was submitted 
by the United Nations to the date of the adverse comment— in this 
instance 9 months—can be very misleading unless a knowledge is had 
of the name check perhaps taking 6 weeks or 7 weeks. 

In this particular instance, for example, while this chart shows 
that these five reports transmitted to State July 2, 1945, or there- 
abouts, were available to United Nations Affairs, at the time of a 
name check made in December 1949, the material not reflected on 
this chart is that this review, or a name-check review was not actually 
made until the later part of April 1950. In those cases where there 
was information in our files already, they still continued a name check 
in order to exhaust all sources of information and would be in posses- 
sion of a complete file at the time they reviewed to determine what 
type comment would be made. So this 9-month period is taken up— 
for example, in this instance—with a continuing of the name-check 
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operation and also the adverse comment date as Mr. Collier has 
mentioned it, is not verifiable as a matter of written record. However- 
by the deductive process, by actually going to certain records that 
are in existence, we are able to come up very close to the approximate 
adverse comment date. 

For example, in this particular case it may have been made—the 
adverse comment may have been—made as early as 1949. Approxi- 
mately the latter part of December. 

Now if the committee desires an explanation of how this adverse 
comment date was arrived at by investigation, Mr. Ellis has in his 
possession the actual investigative technique used in establishing it 
if the committee desires that information. 

Mr. Couturier. We have a verified date. I think unless the question 
comes up in a specific instance, that we can go on the date that you 
have established. 

Mr. Keatina. Is that an investigative technique employed by the 
FBI? 

oe Forp. No, it is simply a mathematical conclusion that is 
logical. 

We have on the one hand the sworn testimony of an individual as 
to the date he recalls making adverse comment and then we have in 
addition a documented record to show that a communication went 
up to the United Nations saying that we have made this review on 
these particular cases. We know that it would have had to have 
been prior to the time this cover communication went up on a par- 
ticular date. 

Mr. Couurmr. I think it is sufficient to take the date on the chart 
as they have arrived at that date. 

I would like to point out one other thing before we get into these. 
You will notice in the last column it says, ‘Fall of 1949, closest esti- 
mate of date, September 1949.” 

That means that Mr. Hickerson and those who arranged the secret 
arrangement cannot give an exact date as to when it was put into 
effect. They just do not know. However, they think it was prob- 
ably sometime in August but in order to give the benefit of the doubt 
we established that for all purposes as September 1949. 

Now let us take this first chart and go through it. 

Mr. Foro. I think the most important and interesting material 
to the subcommittee would be some of the substance information 
that caused an adverse comment to be made and what subsequent 
reports, chiefly from the FBI, contained. 

It will be noticed here that the witness was a former member of 
the Communist Party and in contact with known members of the 
Communist Party; thit he was in contact with an OGPU agent. 

Mr. Coxurer. That is the initials for the Soviet secret police. 

Mr. Forp. And it is also worth mentioning that the witness denied 
under oath that he was a member of the Communist Party, or active 
in it. 

The source reliability is always a key to any decision made in these 
eases. Here the source reliability is known. That is a strong signal, 
you might say, for the individual who reviews a file of this type. You 
will notice the subsequent information which came in. The reliability 
of the informant was known. Here it is known, here it is unknown, 
here it is known, and here it is known. 
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You have a very strong case here. 

I think it is very interesting to point out some other information 
that was disclosed very, very recently in this investigation, namely, 
that this witness, No. 12, was sponsored to the San Francisco Confer- 
ence in 1945 by Alger Hiss. In addition to that, the name of this 
witness is included in the 193 names of individuals whose records were 
found in the records of the Office of Special Political Affairs, showing 
that they were at one time in the past on temporary detail to the 
United Nations. 

Mr. Keatina. That this witness was. 

Mr. Forp. That is right, and as you will recall, Alger Hiss was 
formerly head of the Office of Special Political Affairs. 

Mr. Keatrna. Is he the one you designate as a suspected Com- 
munist, or is that asking a question I should not ask? 

I see in the last report of July 21, 1952, it says, “Sponsorship by 
suspected Communist set out. Source and reliability known.” 

Mr. Forp. No it does not refer to that. 

Mr. Courier. It does not refer to Hiss? 

Mr. Forp. No. Ido not think anyone knew about this sponsorship 
growing out of this overall investigation. 

Mr. Keratina. In other words, what you thought about his recom- 
mendation by Hiss does not appear in this chart. 

Mr. Courier. That has been disclosed very recently. 

Mr. Forp. Very recently. In fact if I am not mistaken, about 3 
days ago. 

Mr. Cotuier. As a result of this investigation we have been con- 
ducting. 

I think it might be well to point out here that this witness was on 
the list sent by Hiss to the United Nations, but you say he was also 
sponsored by Hiss to the San Francisco Conference. That is in addi- 
tion to the matters that we heard about the other day, then, that he 
a sponsor people for employment or use at the San Francisco Con- 
erence. 

Mr. Forp. Our investigation shows this instance of actual sponsor- 
ship, in addition to appearance on the list that Mr. Franklin spoke 
of the other day. 

Mr. Coturer. Would you say he sponsored other individuals as well 
to the San Francisco Conference? 

Mr. Forp. I would not want to make any statement on it. 

Mr. Couturier. You have definitely ascertained it in this case? 

Mr. Forp. That is right. 

Mr. Couturier. From July 2, 1945, until December 1949, the State 
Department had within its possession information indicating that he 
was a former member of the Communist Party, had contact with 
known members of the Communist Party, contact with the Soviet 
secret police ard that he had denied membership under oath; is that 
correct? 

Mr. Forp. That is correct, sir, but I think we should again reem- 
phasize the fact that with that information, the persons handling the 
case wete anxious to continue that name process through. 

Mr. Cotirer. Even so it took them 9 months to get an adverse 
comment over. 

Mr. Forp. That is right and from the date of the adverse comment 
to the time he actually resigned, you have a lapse of over 2 years. 
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Mr. Co.urer. Read off the additional information that came into 
the State Department on this individual, just in detail. 

Mr. Foro. Now this information came in subsequent to the adverse 
comment being made in June 1950. 

As of November 1951, in information transmitted to the Depart- 
ment of State, the substance of the file shows that the witness solicited 
others for membership in the Communist Party in 1938. He had 
connections with the Communist Party and Communist Party front 
organizations. It was taken for granted by other Communist Party 
members that he was a Communist himself. The source reliabilit y 
was known. 

In December 1951, information came in—this again being subse- 
quent to the adverse comment that had been made in June 1950. He 
obtained a former position by—this is a typographical error, here, in 
the chart—Mr. Ellis, could you tell me what that could be? “Obtained 
a former position by indicated Communist.’”’ Former position “with’’ 
is probably what it is. 

Mr. Etuis. Yes; “with the assistance of.” 

Mr. Forp. And also there were repetitions of the previous allega- 
tions shown in the information in the two instances above. 

In May 1952, the witness was shown as a member of the Communist 
Party, associated with known Communists, he wrote for Communist 
publications, was employed in an executive capacity in a Communist- 
dominated organization and again your source reliability is known. 

Mr. Keatine. Now, the difference between known and unknown 
is that in either case you know the name of the informant, but you do 
not know the reliability of the informant; is that correct? 

Mr. Forp. If the source reliability is unknown, generally speaking 
it means that the individual informant has not been tested su ciently 
that you could arrive at any degree of reliability assignment to him. 

Mr. Couturier. “Known”’ refers to the reliability of the informant 
and not the identity of the informant. In this case where it says, 
“known reliability” it means it has been proved by actions that what 
that man says is right. 

Mr. Rogers. It is likely to be true? 

Mr. Couturier. Yes. 

Mr. Forp. In June 1952—again this being almost 2 years subse- 
quent to the adverse comment—the witness denied Communist 
Party membership but admitted membership in Communist front 
organizations and in activities pro-Communist in nature. He also 
admitted knowing a confessed former Communist in the 1920’s and 
1930’s. 

Then, in July, 1952, “Sponsorship by suspected Communist set 
out.” 

I am now informed that I was informed that I was in error. This 
report does refer to Alger Hiss. I did not think that that information 
had been incorporated in the report as yet but it has been, so this 
refers to sponsorship by Alger Hiss. 

Mr. Keatine. That refers to the sponsorship—— 

Mr. Forp. For the 1945 conference in San Francisco, sir. 

Mr. Keatina. That was not transmitted. 

Mr. Forp. It served no purpose actually at this point. The 
adverse comment had already been made. It had no particular 
significance—I am not actually able to tell you the reasons back of its 
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not being transmitted. Perhaps it was covered orally or something 
of that nature, I cannot say, but it was not transmitted by my own 
office. 

I think there is something else that should be pointed out here, 
that the adverse comment being in June of 1950, actually the comment 
could have been made in late April or May. As I told ylou before, 
this is just trying to arrive at a happy medium. 

Mr. Couurer. This is a verified date? 

Mr. Forp. By using these calculations it is verified but we do not 
feel it is accurate. We feel in most instances it would be months 
earlier but in most instances we cannot prove it. 

Mr. Couurer. Is there anything else in connection with this 
witness? 

Mr. Forp. I think we have pretty well finished with him. 

Mr. Keatina. Do any members of the committee have any ques- 
tions on this witness? 

Mr. Jonas. I think we could explore these words “source reli- 
ability known.” 

Mr. Couturier. That means that the reliability of the source is 
known. The identity of the informants in most instances is always 
known but it means by the fact that he has furnished previous in- 
formation which has been verified, they feel that he is a reliable 
source of information. 

Mr. Jonas. In other words, do you mean by that that the individual 
who furnished the information is a man of good reputation and his 
statements generally can be relied upon? In this instance specifically 
you relied upon them also? 

Mr. Forp. Yes. To put it in other words, you could say that he 
has been sufficiently tested that you can rely upon him. If it is an 
unknown reliability, he is either an anonymous informant or he has 
never been in a position to give sufficient information that they can 
check on his actual reliability. 

Mr. Jonas. Now after this reliable source gave you this informa- 
tion, does your Department then check it to determine whether the 
facts bear out this information? 

Mr. Forp. No, sir. 

Mr. Jonas. This is all based on hearsay or the statement of the 
reliable source? 

Mr. Forp. On the statement of the reliable source, reading all the 
way through the complete information in the report. 

It is difficult to explain the full significance of information unless 
one has been in the-—— 

Mr. Jonas. I understand but what I am trying to determine is— 
is the information detailed there hearsay transmitted to you by a 
third pues and after you had the information, did you through 
your Department or someone in authority run it down to determine 
whether the statements he made were borne out by the fact? 

Mr. Couuier. That would be the original submitting agency and 
they submitted it to the State Department. 

Mr. Jonas. “Source reliability known’ is created by the informa- 
tion received from that particular individual or whatever the source 
was, is that correct? 

Mr. Forp. That is correct, sir, and actually to better explain it to 
you, we are taking the substance of five reports and reporting them. 
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I do not know how many sources made up this information but in 
any event, the average source reliability—in other words each one of 
them was known. hen you establish a pattern, a concrete piece of 
information that you can actually take action on. 

Mr. Keatine. Did you have any questions? 

Mr. Rogers. No. 

Mr. Keatinea. Let us proceed to the next one. 

Mr. Couurer. The next is witness No. 5. 

Mr. Forp. Here we have three reports coming over from the 
Department of Justice, the FBI. You show here the transmittal 
date as early as 1946, 1947, and 1948. The witness is listed on the 
indexes of three organizations cited by the Attorney General. The 
witness and the spouse are Communists, both having continuously 
attended Communist Party meetings and have associated with known 
Communists. The witness was an official of an organization cited 
by the Attorney General. The witness also was suspect of espionage 
activity. Again, your source, your overall sources, were known. 
Known reliability. 

Now I have here an explanation that is impossible to fully incorpo- 
rate right into the chart. 

In this particular instance, the adverse comment date is again shown, 
April 1950, but in the course of getting sworn testimony in this particu- 
lar case, we are led to believe and we sincerely believe that the adverse 
comment was made in approximately late 1949. 

You will note, too, that this individual appeared before the 
McCarran committee on February 18, 1952, and refused to answer 

certain questions and he was cited for contempt. Of course, those 
certain questions, we know clearly what they were. He was suspended 
on December 27, 1950, approximately 8 months after the adverse 
comment was made and then terminated March 1951. 

You have a delay here of approximately 7 months, and again you 
must bear in mind the difficulty we have with this adverse comment 
date. 

Mr. Couturier. Are there any questions on that? 

Mr. Keatina: No questions. 

Mr. Couturier. The next one is witness No. 20. 

Mr. Forp. This is a very interesting case to show you the action 
which was taken by the persons in the Department of State whenever 
they did receive what from the overall review of the file showed to be 
sufficient information for an adverse comment. 

Mr. Keatrne. There are two pages to witness 20. 

Mr. Forp. That is right, but you will note that 34 disseminations 
of reports from the FBI were made after an adverse comment was 
made in April 1950. 

In December 1949, a report was received from the FBI which all 
of the subsequent reports generally cover, but the allegations in there 
were sufficient to enable the officers to make an adverse comment 
almost within no more of a lapse than 7 months. He resigned on 
January 6, 1953, and he did not appear before the McCarran com- 
mittee. Oh, yes, he did; but there is no information bere available 
to us as to what his comments were at the time that he did appear. 

Mr. Couturier. The later information indicated that he had been 
involved in Soviet espionage? 

Mr. Forp. That is right, sir. 
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Mr. Couturier. And the reliability of that was known. 

Mr. Keatine. What do you mean by your statement that in this 
case it took no more than 7 months to give this information? You 
imply that 7 months is a short period of time. It may be as these 
things go, but even 7 months, it appears to me, is a long time after 
adverse information is received before it is transmitted. 

Mr. Forp. In this particular case, sir, these reports are received 
by the Office of Security, and the name check revealed the existence 
of the information in our files, as of December 1949. We have been 
unable to tie down exactly what was happening in between. They 
may have continued another name check over to another agency. 
There may have been several discussions of this case in consultation 
perhaps with a bureau agent. 

Mr. Couturier. The point is, does it take 7 months to have consulta- 
tion when you already have in your files sufficient information for an 
adverse comment? 

Mr. Forp. I did not intend to create the impression that I feel 7 
months is an agreeable length of time, absolutely not. Nor does the 
fact that the individual did not resign until some two and a half year 
later enter into the picture. The action responsibility is certainly on 
the Department of State and I am not trying to justify this time 
delay here. It was bad. There is no doubt about that. 

Mr. Kugatine. I did not mean to put any words in your mouth 
but I appreciate your frank statement. 

Mr. Couuter. I[ think you might explain at this point to the sub- 
committee about how long it takes under normal circumstances to get 
information back from the intelligence agencies after the request has 
been made. 

Mr. Forp. Mr. Collier, before I came over here I was attempting to 
verify that. The average time varies, tremendously. Actually, we 
have been using 6 to 8 weeks. 

Now, again, we have to go back to this adverse comment date. 
It could have been made in late 1949 but the failure to keep records 
makes this look awfully bad again. 

Mr. Couuier. Seven months does seem like a long period of time 
when the day you got it—or the date the UNA received the name 
check they already had in their files sufficient information to make an 
adverse comment and then it takes 7 months to do it. 

Mr. Hinirmnes. Many of these witnesses had previous records of 
employment in the Federal Government; is that correct? 

Mr. Forp. Several of them did, sir. I think the next chart will bear 
out something you are very much interested in. 

Mr. Hruines. In the column headed “Substance of Allegations 
Contained in Reports,” there is no reference in ones we have looked 
at so far to any Communist subversive activity in the course of Fed- 
eral employment. 

Is that contained in the course of the allegations here? 

Mr. Forp. Actually, sir, where that does appear, we have elimi- 
nated it for fear that we might then disclose the identity of these 
code witnesses. 

Mr. Hiuurnes. So that it is true, then, in many of these case 
where there are allegations already of subversive activity in private 
life, that perhaps that also carried through into service in the Fed- 
eral Government which is not reflected in this report? 
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Mr. Forp. That is right, sir. I will not say many cases. I do not 
have any figures on how many individuals represented in the 47 charts 
here were actually ever in the Federal employment. I would be glad 
to get that for you. 

Mr. Hixturnes. The point I am interested in is that this situation 
is serious as reflected already in the charts we have looked at. It 
could be even more serious in view of the fact that some of these in- 
dividuals could have conducted subversive activities in the course of 
Federel employment. Is that right? 

Mr. Forp. That is right, sir. It is definitely true. 

Mr. Couturier. One other thing. As you go along, will you identify 
the other individuals who were recommended by Mr. Hiss, when you 
come to those charts? 

Mr. Forp. Yes. 

Mr. Couturier. The next chart is chart 46. 

Mr. Forp. This is a Hiss case. 

Mr. Couurpr. This is one of the persons recommended by Hiss? 

Mr. Forp. This is one of the persons who appeared in the records 
of the office of which Hiss was head. 

Now this, I think, is very important to be understood. It points 
out very clearly the fallacy of a name-check operation—the very 
thing that you were leading to, I believe. 

In this case, although as early as March 1946, there was information 
available in our files, that information was not caught on the name- 
check operation. This is the reason: What we received for checking 
through the intelligence sources of the Federal Government—in the 
first instance, approximately 300 names, single spaced—the only 
identifying information was date and place of birth and New York 
City address. This is what happened to this list. When it arrived 
in my office, a clerk in searching the indexes either overlooked the 
card or put ‘No record” by the wrong name. 

This same name went over to another agency and they did identi- 
cally the same thing. 

Mr. Couurer. This wasn’t your office, this was the office which 
you now head? 

Mr. Forp. This is the office which I now head. 

Mr. Jonas. Was that an honest error or was that done deliberately? 

Mr. Forp. Sir, I am confident it was an honest error. I have had 
considerable experience with files and I know how easily it could be 
done. In this particular case, had there been an application form such 
as is filled out for Federal Government, employment, that error 
would never have occurred, because there was certain information 
that would have had to appear on that application form that would 
have told us the information had to be in our files. 

I think you know what I am driving at. 

Mr. Keatina. You may take too much intelligence on the part of 
this committee for granted. 

Is this something we ought not to press? 

Mr. Couturier. I will leave it up to his judgment because I do not 
want to bring up anything that should not be brought out. 

Mr. Forp. The application form disclosed certain information that 
would have made it necessary for us to have had a file on the individual. 

Mr. Courier. In other words, you should have known that you 
had all this information? 
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Mr. Forp. Oh, yes, and we would have known it if we had an 
application form. 

Mr. Couturier. But you had a name, and certain other information, 
and from that you did not make an identity. 

Mr. Forp. That is right. 

Mr. Corurer. Tell us what the information was at that time? 

Mr. Forp. “Witness joined Communist Party in late 1930’s and 
was active in Communist Party activities during that period.’”’ The 
source reliability was not indicated. ‘Repeat its allegations contained 
in previous reports.”’ 

Again the source reliability was unknown. 

Mr. Couturier. Then at November 1, 1952, an adverse comment did 
go over to the United Nations? 

Mr. Forp. That is right, sir. 

Mr. Coturer. And there was a time lapse there of 3 years and 2 
months? 

Mr. Forp. All primarily attributable to the clerical error in the 
office I now head and also in other agencies. 

Mr. Coturer. Is this the case that was characterized by Mr. 
Hickerson when he testified before us, as a “‘mechanical slip’’? 

Mr. Exuis. That is right. 

Mr. Coturer. And the mechanical slip he was referring to was a 
clerical error? 

Mr. Exuis. Yes. 

Mr. Keatina. And it had to do with witness No. 46? 

Mr. Forp. That is right. As we said before, this was a Hiss case. 

Mr. Coturer. This person also appeared on October 24, 1952, before 
the McCarran committee and refused to answer the question whether 
he was or was not a member of the Communist Party. He was termi- 
nated effective December 5, 1952. 

The next is witness No. 24. 

Mr. Forp. Here you have the delay of 1 year, 2 months. I think 
you will have to go through each one of these to show generally 
perhaps the thinking of the people who made the decision in this case. 

Mr. Couturier. Now all of the information shown on the chart was 
received prior to the adverse comment, was it not? 

Mr. Forp. All of the information received on the chart was received 
prior to the adverse comment. However, not shown on the chart was 
information received from a separate source—not this source that we 
normally refer to here—substantial information that actually was such 
good evidence that you had to take it. There was no question of 
weighing of evidence, weighing of reliabilities of informants. 

he information that was received shortly prior to this adverse 
comment of November 1, 1952, was of such a nature that immediately 
action was taken. 

Prior to that time here is what you have: “Active in Communist 
dominated union. On mailing list of organization cited by Attorney 
General.” 

The next transmission: ‘‘No security data.” 

Mr. Keatina. What does that mean? 

Mr. Forp. It means that the report came over. It would show 
something like “verification of a school record,’’ and there was nothing 
in the school records of any significance. 
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Mr. Couturier. I would like to clarify one thing right now since it 
has come up. During our December hearings, Mr. Malone, Deputy 
Attorney General, turned over to the committee this list of witnesses 
with the number of disseminations. At that time he made the state- 
ment, erroneously, that all of the disseminations were derogatory. 
I have been informed, and, of course, it is evident from the charge 
here today, that all of the disseminations were not derogatory, they 
were merely disseminations. Most of the information was deroga- 
tory but in some instances they will send over other types of data. 
Maybe something in favor of the man. 

Mr. Keartine. Where it says, ‘No security data,” it means nothing 
of any consequence? 

Mr. Couurer. Yes. 

Mr. Forp. You will note, “Fact verified that witness’ name was 
on mailing list described above,” namely a mailing list of an organiza- 
tion cited by the Attorney General, and the next is a summary of the 
things contained here. 

Mr. Co.urer. With regard to the organizations cited by the At- 
torney General, the Attorney General has deemed certain organiza- 
tions to be subversive and there is a published list which identifies 
those organizations and under Executive Order 9835, which deals 
with the employment of United States citizens in Federal Govern- 
ment—the Executive order—membership in those organizations is so 
cited as being membership in an organization deemed to be subversive 
by the Attorney General. 

Mr. Keartine. And that is a bar to Federal employment now? 

Mr. Couurer. It is considered one of the bars used; yes, sir. 

Mr. Forp. I think it is significant to note here that you have in 
the first 1950 report, “Active in Communist dominated union,” 
and then 2 years later, “(Reported break with the union referred to 
in the December 1950, transmission.” Again in June 1952, it says, 
“No security data.” 

Mr. Couuter. Prior to the adverse comment special information 
from another source came in and the adverse comment was made 
actually on November 1, 1952? 

Mr. Forp. That is right, sir. 

Mr. Co.urer. There was a time lapse of 1 year and 2 months. The 
person is still employed so far as it is known, at the United Nations. 

Mr. Keartina. It speaks here of being associated with Communist 
French group in United Nations. Among the French delegation in 
the United Nations are there Communists? 

Mr. Forp. It means that there is an intermingling of French and 
Americans—there is a clique—and that this group, after much study 
of the activities of a large number of members of the clique, was shown 
to be of Communist sympathies. 

Mr. Keatine. Does that mean in the French section of the United 
Nations—I do not know the official name—the mission? 

Mr. Forp. I do not believe it does. I do not know whether it 
means the French section, or whether it means a clique consisting of 
French-speaking and United States-speaking persons. 

Mr. Hruurneos. In other words, your entries show there is some 
Communist cell operation in the U. N. itself. 

Mr. Forp. I would say that would be a fair statement. 
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Mr. Hiturnes. And so far as you know there is a possible Com- 
munist cell operation within the U. N. in existence right now? 

Mr. Forp. That could be, sir. I think it will become apparent 
as you go through these charts here just what the possibilities really 
are. 

Mr. Couurer. Is there anything else on this witness? 

The next witness is No. 43. 

Mr. Forp. This again is a Hiss situation. 

Mr. Couurer. This makes 3 of the 5. 

Mr. Forp. This will be 3 of the 5 that we have listed here. 

Again the two reports came over, November 10, 1949. A name 
was submitted in September 1949, by U. N. to the United Nations 
Affairs in the Department of State. 

Now you will notice here that in these columns by and large it is 
blank. That does not mean that there was no action. They could 
have completed a name check and the information was of no record 
at the time and it went back. This colunn does not accurately 
reflect ‘‘None.’”’ It does not accurately reflect action that was taken. 

Mr. CouuerR. But it does reflect that there was no adverse 
comment? 

Mr. Forp. That is the point I am trying to make, sir. 

This witness’s spouse appeared in records of known members of 
Communist Party and was a member of the Communist Party and 
was a member of an organization cited by the Attorney General. In 
this case source reliability was not indicated. 

Mr. Couturier. You would have tojudge for yourself as to the 
reliability of it. 

Mr. Forp. That is right, from other information which might tie 
in with this information which is reported in substance here. 

Then the next communication over to the Department of State 
shows that the w:tness was a member of a Communist Party club 
during the 1930’s. Again the source reliability was not indicated. 
Therefore, this is a reporting system that sometimes has not shown 
fully the reliability of the informant. 

You could not judge, in other words, whether it was known or un- 
known, Mr. Keating. That was not transmitted. 

Mr. Couturier. There was no adverse comment made? 

Mr. Forp. No; there was not. This report definitely was not 
transmitted. 

Mr. Couturier. UNA evaluated this in such a manner that they did 
not send over an adverse comment. 

Mr. Forp. Within the definition that Mr. Franklin has given 
before. 

Mr. Couturer. But they received a name check in September 1949. 
This information came in. They never made any adverse comment 
on the individual. 

Mr. Forp. That is right, bearing in mind that the source reliability 
was not indicated in either instance, and there was not much infor- 
mation in the reports. 

Mr. Couturier. This person did appear before the McCarran com- 
mittee and stated he was not a Communist Party member but refused 
to state whether he had ever been a Communist, and he is now ter- 
minated as of January 1953. 
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The next is witness No. 1. 

Mr. Forp. This witness is still employed insofar as is known. In 
June of 1952, a report came over to the Department of State which 
indicated that the witness was described as pro-Communist, and the 
source reliability was known. 

Then the next two transmittals to State contained no adverse 
security data whatsoever. In one instance it was transmitted and in 
the other instance it was not. 

I can only say in the instance where it was transmitted it was 
felt that it would be of general background value to UNA. I do 
not know exactly why “no adverse’”’ was transmitted in this instance 
and not transmitted in this instance. 

In December 1952, the reports,indicated that the witness was 
described as “‘probable’”’ member of the Communist Party. 

The source reliability was unknown. 

The records show witness to have registered with a Communist 
infiltrated political organization in 1948 and 1949. There you get 
into a very difficult case to make a decision on. 

Mr. Co.uier. That is a matter of judgment but in this case, the 
UNA or the State Department, received a request from the United 
Nations on August 10, 1951, and they made no adverse comment? 

Mr. Forp. They made no adverse comment. And remembering 
again that a communication was sent up to the United Nations 
contact stating that a name check had been completed. No adverse 
comment. 

Mr. Couuier. The next is witness No. 26. 

Mr. Forp. This is another Hiss case. 

Mr. Co.uier. That is the fourth? 

Mr. Forp. Yes. 

Mr. Hixiines. You mean it was one of the cases recommended 
by Hiss? 

Mr. Forp. One of the cases that appeared on that list. 

The first report was January 1952, indicating he was a contributor 
to a questionable organization in 1947, That is an organization 
concerning which some question exists as to possible Communist 
infiltration of or domination of. It showed contacts with Communists 
in 1946 and 1948. The source reliability was known. 

In March, there was no new data. 

On March 20, 1952, he was shown as a signer of a petition favorable 
to the Communist Party in early 1946. 

The next four transmissions show no security data. There was 
ponerse in those files capable of being of assistance in rendering a 

ecision. 

Then in June 1952, “Received mail from two questionable 
organizations.” 

In September 1952, the witness was reported as prospective advisor 
of a cited organization. That refers to an organization cited by the 
Attorney General. 

Then in November 1952, there is no security data. 

At January 1952, they received a report of witness’ termination. 

Mr. Keatine. Should that not be January 1953? 

Mr. Forp. It certainly must be. 

Mr. Kratine. What does that mean, “Reported witness’ termina- 
tion at United Nations”? 
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Mr. Forp. It means solely that the source organization sent over 
reports stating, “This particular individual is no longer a problem,” 
you might say. ‘He is off the United Nations rolls and in so far as 
the United Nations Secretariat is concerned, he is gone.”’ 

Mr. Keatine. But he is now employed? 

Mr. Forp. I thought this indicated his termination. 

Mr. Exuts. The chart is in conflict, unfortunately. 

This man was reinstated. 

Mr. Hiturnes. Reinstated by the U. N.? 

Mr. Euuis. That is right. 

Mr. Couuier. In other words, the intelligence organization reported 
that he was being terminated and then he was later reinstated, so his 
present status is now employed. 

Mr. Exuts. That is correct. The date of the reinstatement I do 
not have with me. That is recent information just handed to us late 
yesterday. 

Mr. Couturier. There was no adverse comment made on this witness? 

Mr. Forp. No, there was not, sir. 

Mr. Couurer. And the name check was originally initiated in 
September 1949? 

Mr. Forp. That is right, sir. 

Mr. Couuier. The next one is witness 29. 

Mr. Forp. You will note that an adverse comment was made at 
December 1951, and that the lapse in this particular case was 11 
months. 

The first report coming over in February 1951, showed the sub- 
stance of the allegations in it, that he was in contact in the early 
1940’s with suspected Communist Party members. 

He was associated with Communist espionage. Associated with 
Communist Party fronts and attended meetings at which the Com- 
munist Party line was advanced. He was a member of a pro- 
Communist group at the United Nations. The source reliability was 
known. 

Then there came in shortly thereafter, approximately 1 month, in 
March 1951, a repetition of the previous allegations in a summary 
report, reporting on an overall situation, tying in together, perhaps, 
the information on witnesses that we have already discussed here. 
A summary report, of course, endeavors to portray a situation that 
you cannot possibly or fully understand unless you are reviewing a 
summary in lieu of individual reports. 

There was, of course, the delay of 11 months here. Exactly the 
reasons for that, it can only be said that reviews, re-reviews, rechecking 
the summary against the first report were involved. 

Then in January 1952, information came in that he was associated 
with persons alleged to have been engaged in Soviet espionage. ‘This 
report shows the source as known reliability and it was subsequent to 
the adverse comment that was made approximately 7 months before. 

The last report that was received did not contain any security data. 

It is interesting to note that when this witness appeared before the 
McCarran committee he refused to answer as to whether or not he 
was a Communist. 

Mr. Coutrer. Now here is a case where the request was made in 
January 1951, for name check, and as of February 3, all this informa- 
tion of his association with Communist espionage, association with 
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suspected Communists, party fronts, attendance at meetings—all that 
was in the possession but it took 11 months, or as you say here pos- 
sibly a second name check, to get that back to the United Nations? 

Mr. Forp. Actually, the name check secondarily submitted, if it 
figured from that time to the adverse comment it would only be 3 
months but there is a delay of 11 months in this particular instance. 

Are there any other factors in that particular case? 

Is there any case here where we are running into one of the cases of 
mechanical slips? 

Mr. Exuuis. No. There is no figure I can give on that particular 
case. The assumption is that the cover reply was made prior to the 
time that the information came into the State Department. In other 
words, shortly after January 1951, a name check was completed and 
revealed no information. 

Mr. Couturier. The next chart, witness No. 36. Here is a delay of 
3 years and 1 month. 

Mr. Forp. Five reports were transmitted over to the Department 
of State. 

Mr. Courier. They were available at the time the request was 
made; is that right? 

Mr. Forp. That is true. 

Is there any circumstantial fact here by other records which shows 
anything on this, Mr. Ellis, which would account for in any instance 
of this delay of 3 years and 1 month? Incidentally, this is that last 
Hiss case. This is No. 5. 

Of course he did not appear before the McCarran committee. 

Now let’s look at the information. Maybe the information itself 
will disclose why the adverse comment was not made sooner than 
3 years and 1 month from the time that the name first came down 
from the United Nations. 

The information in the first five reports in substance are that the 
witness was a close associate of Communists and inclined to hold 
similar views. He was believed to be a Communist Party member 
because of this association. He was listed in Dies files as a member 
of Communist front. Witness admits membership in still another 
front organization. The source reliability with regard to the informa- 
tion first reported above is not stated. Of course, the listing in a file 
is not shown, ever, in terms of reliability. Just as the House Com- 
mittee on Un-American Activities files are not. 

» Mr. Coutrer. Subsequent to that time you received similar 
information as the above? 

» Mr. Forp. That is right, similar to those in the first reports and 
then no adverse security data. 

Why the adverse comment? This is information without reliability 
being stated. What caused this adverse comment to be made, the 
only situation I can actually refer to, since we do not have any records 
of how they arrived at the decisions in these cases, is that perhaps in 
reviewing some of the summary reports, the situation of a group or an 
overall danger signal was noted by the individuals and tied in with 
this particular case here. I cannot say, Mr. Collier. 

Mr. Couturier. This was not a mechanical slip, though? 

Mr. Forp. This definitely was not a mechanical slip, to my knowl- 


edge. 
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Mr. Cousaaa. The mechanical slip was 3 years and 2 months, was 
it not? 

Mr. Forp. Three years and two months. 

Mr. Coutrer. And this is 3 years and 1 month? 

Mr. Forp. I think it should be pointed out here again, the records 
as we reviewed them in this investigation do not show anyone actually 
putting down that they saw these reports as of the particular date. 
You run into the most difficult investigation that I think I have ever 
conducted, Mr. Collier. 

Mr. Coutrer. We realize you cannot inform the subcommittee as 
to why these situations are as they are present here today. 

Mr. Forp. There could be many factors. 

Mr. Hriurnes. How many of the Hiss cases have we had so far? 

Mr. Couturier. We have had all five of them. 

Mr. Hruuines. I have counted at least three where the individual 
recommended by Alger Hiss is still employed by the United Nations. 
I think it would be interesting when this information is summarized 
to determine how many are still there. 

Mr. Couurer. This one is still employed? 

Mr. Forp. Number 36 is a Hiss case and is still empolyed. That 
is true. 

Mr. Couurer. The next witness is No. 10. 

Mr. Forp. In this particular case, of course, the name check was 
instituted in the fall of 1949 and the delay is 7 months. Two reports 
came over, February 1947, and November 1949, and they showed 
that the witness was in contact with persons involved in an alleged 
espionage case in the early 1940’s. 

This witness was a member of the Communist Party in the early 
1940’s and the source reliability is known. 

At April 21, 1950, an adverse comment was made. 

Mr. Couuier. You say here that the man was involved in an alleged 
espionage case in 1940 and was a member of the Communist Party. 
The source reliability was known, and that was all available at the 
time of the name check in December 1949. Is that right? 

Mr. Forp. I can only say that in checking the file at the time this 
investigation was instituted in January, the file showed those reports 
in it, but it does not show that any one actually reviewed it. The 
name check should have picked it up, but again we get back to the 
absence of any record. 

Again this comment could have been made as early as perhaps 
December. Again, the record is unavailable. 

Mr. Courier. This person did appear before the McCarran com- 
mittee and admitted Communist Party membership prior to 1941? 

Mr. Forp. That is right, sir, approximately 2 years and 6 months 
subsequent to the adverse comment he appeared. 

This individual, so far as known, is still employed in the United 
Nations Secretariat. 

Mr. Forp. I am glad you brought that out. This shows his 
appearance before the McCarran committee. The report stated that 
in the witness’ appearance before the McCarran committee he ad- 
mitted his membership and stated that the Communist Party is not 
a menace, today. 

Mr. Hiturnes. And he is still employed? 
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Mr. Forp. So far as is known, sir. 

Mr. Couturier. That is a 7-month delay in that particular case. 

Witness No. 47. There is no adverse comment? 

Mr. Forp. No adverse comment was ever made in this case. This 
is a very difficult case and I think it is one that will illustrate to you 
quite clearly some of the difficulties involved in these borderline cases, 

Now if the committee will bear with me and if it is counsel’s desire 
I would like to go right through the substance of the allegations. 

Mr. Couurer. We do not want to judge whether a person who did 
not make the adverse comment was right or wrong. All we can do is 
read the facts. 

Mr. Forp. In May 1946, the derogatory information was that the 
subject was a member of the Communist Party in a foreign country 
during the 1930’s. 

The reliability of the source was not indicated. 

Then the next information was that he became a Communist in 
1934, I believe. The source reliability is known. 

In the same report on May 3, 1946, 4 informants, reliability not 
indicated, advised that the witness abandoned communism in 1939, 
and 1 informant stated he is reliable and loyal to the United States 
Government. 

Then in December 1940, you have reported hearsay information 
that subject’s Communist Party papers had been exhibited. 

In other words, that is one who alleged that he had seen the Com- 
munist Party papers of this individual. 

The source reliability is not stated. The source again is not tested. 
In March 1951, there was an allegation that he became a Communist 
while in a foreign country in the 1930’s and the source is reliable. 

In the same report of March 12, 1951, he was described as a person 
who was anti-Communist. 

Then you have information being reported in the form of derogatory 
information that he became a Communist while in a foreign country, 
but did not hold a political position in a Communist organization. 
The source says “known reliability.” 

There is the allegation again that he is a member of the Communist 
Party and an opinion expressed that he never broke with the party. 
The source is “known reliability.” 

In March 1951, he was = to have associated with pro- 
Communist groups in foreign countries and the source not indicated. 

Then in + 1951, hearsay allegation is that subject is sympathetic 
to Communists in foreign countries and the source is “known 
reliability.” 

Then there was a report that he detested and despised communism. 
You get these conflicting reports. The source here is of “known 
reliability.” 

In May—May 19, 1952—we will get to that later and cover the 
derogatory item here. You will notice in March 1951, we have already 
covered that. 

In May 1951, there was a hearsay allegation. In October of 1951, 
the subject was a member of the Communist Party in a foreign country 
and the reliability of the source is not stated. 

Then at May 19, 1952, you get a general allegation that he is 
working with Communists in a foreign country. 
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Then, the favorable information that came in was hearsay testi- 
mony that the witness openly criticized communism and that subject 
was not reported to be a Communist. 

Mr. Keatinea. Criticism of communism is one of the well-known 
devices some Communists use; is it not? 

Mr. Forp. That is right. 

Mr. Hriuines. Certain Communists are in a position where they 
can deviate. 

Mr. Forp. That is a technique certainly that they have used, but 
I have mentioned the conflicting things to show the difficulty in arriv- 
ing at a decision in this particular case. 

Mr. Courier. The sum of it as a result of all this is that there was 
no adverse comment? 

Mr. Forp. That is right, and I felt it only fair to point that out, the 
difficulties of weighing that you have. 

Mr. Jonas. Why do you characterize some of these allegations as 
serious on some of these sheets and not set up all of them on other 
sheets as being hearsay? 

Mr. Forp. At May 1951 where it refers to hearsay allegations, you 
have an informant of ‘‘known reliability” telling the source agency 
what he was told by someone else, instead of the source of “known 
reliability” telling the source agency what he personally knows of his 
own knowledge. 

Mr. Jonas. That this man came in and said, ‘‘Another man told me 
that these are the facts.”’ 

Mr. Forp. That is right, sir 

Mr. Jonas. And in the other cases the reliable source comes into 
the proper agency and says, “I am telling you this.”’ 

Mr. Forp. That is generally it, sir; 

Mr. Couturier. There was no delay there of any kind? 

Mr. Forp. No adverse comment. 

Mr. Couturier. The next is witness No. 2: 

Mr. Forp. In the case of witness No. 2, you will notice that the 
name was sent down to the Office of United Nations Affairs in May 
1950, and information was sent over by the source agency in Novem- 
ber 1952. The witness was reported to be close to a pro-Soviet group 
in the United Nations and was stated to be an apologist for the 
Russians. 

The source reliability is unknown. 

The report was furnished to the office of the United Nations Affairs 
as a result of second name check on witness and the file was not 
reviewed because of the breakdown in the secret arrangement. 

At this point I think it is pertinent to mention that at approxi- 
mately October, I believe it was, Mr. Collier, that this information 
concerning the secret arrangement was made public. Once it was 
made public, of course, the secret arrangement—anything that was 
in the mill began to grind to a slow halt and that is exactly what you 
have in this case. 

You ground to a halt and no adverse comment was made. The 
new Executive order was being formulated and a new system provided 
under Executive Order 10,422, for the handling of such cases. 

Mr. Forp. Here we have no adverse comment and the person is 
still employed. So far as is known. 
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Mr. Couturier. The next is witness No. 40: This is a lapse of 2 years 
and 9 months. 

Mr. Forp. A 2-year 9-month lapse from the time the list was 
om down to the office of United Nations Affairs by the United 
Nations. 

You have here September 1946, October 1946, September 1947. 
Remembering that the name check was made in approximately Sep- 
tember 1949. There are three reports bearing these actual dates. 
The witness was described as pro-Communist and pro-Soviet author. 
He addressed an organization cited by the Attorney General. He is 
a high official in the International Communist Party. During 20 
previous years he was active in Communist Party affairs. Source 
reliability was not indicated. 

Again I think it is well to emphasize the fact that normally if these 
things were being handled other than under a secret arrangement, 
when information of this type was received, you would be able to go 
out and actively investigate and attempt to verify, eliminate mistaken 
identity, and so forth. 

At March 10, 1951, the information came in that he was a close 
follower of the Communist Party line. It showed membership in 
close association with Communist Party front groups. 

In this case the source reliable was known. 

By self-admission he was a pro-Communist. The source reliability 
is unknown with reference to the information above. That is with 
reference to the self-admission. That was told to the source, itself. 
That may be a little bit confusing there, but the source of unknown 
reliability states that this witness told him that he was pro-Com- 
munist. That is exactly what the substaace of allegations intends to 
show. 

In March 1951 there was a summary of the above information. 

In June 1951 there was a summary and the word “‘substantiation”’ 
has been used here. That again is a typographical error and it did 
not mean at all that there was any proof or that there was any change 
of the designation of the change in the source’s reliability. 

Mr. Keatina. “Verification” would be a better word? 

Mr. Forp. Yes, verification of what was previously submitted. 

In November 1951 he was shown as a paid propagandist for Com- 
munist Russia in the United States. Source reliability not indicated. 
You will notice this report was not transmitted. Why? I do not 
know exactly. 

In January 1952, “Contacts during 1951 with Communist Party 
front organizations and individuals,’’ and in September 1952 ‘No 
allegations,” and in October, a summary report. 

At this point, just before the summary report, an adverse comment 
was made. 

Mr. Keatina. In your comment on the 4th of November 1951, 
that he was a paid propagandist for Communist Russia in the United 
States, even oak the source reliability was not indicated, as of 


today, if that information were given to you, would you transmit it to 
the United Nations Affairs in the Department of State? 

Mr. Forp. Most definitely, sir. 

Mr. Couuier. Any information like that? 

Mr. Forp. Yes. It gives you a better background. 
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Mr. Couturier. They have to have all the information before they 
can make a proper determination. 

Mr. Forp. That is right, you need all the information. 

Mr. Hines. It seems to me that even though it says “source 
unknown,”’ there would be a fairly good way of determining whether 
or not an investigation would show whether the man was actually 
engaged in propaganda activities for Russia in this country. 

Mr. Kwratina. The source was known, as I understand it. The 
reliability of it was not known. 

That makes even stronger your statement, Mr. Hillings. 

Mr. Co.urer. This was 2 years and 9 months from the time it 
was sent over until the time it went back? 

Mr. Keatinea. This is not any case of a mechanical slip? 

Mr. Couturier. Apparently not. 

We only have one mechanical slip, as far as we know? 

Mr. Forp. I have been through these 47 charts about 4 times, Mr. 
Collier. 

Mr. Couuier. The next is witness No. 25. Witness 25; 9 months 
elapsed. 

Mr. Forp. We have nine reports coming over. As the file now is 
constituted and at the time the investigation was instituted it showed 
these reports were in the file. Again there is no data compiled to 
show that the person actually saw them, but the substance of allega- 
tions show he is a Communist Party member, he is associated with 
Communist-supported organizations and has associated with suspected 
Communists. The source reliability was unknown. 

The next report: ‘Infrequent contact with known Communists. 
Source reliability: ‘“Known.”’ 

Mr. Couuier. And ap adverse comment was actually made June 22, 
1950. 

Mr. Forp. June 22, 1950. 

It is pretty difficult to show on the chart what the significance actu- 
ally was of this [indicating}. Sometimes here we are probably beiag 
very unfair because we can go into no greater detail without either 
compromising either a pending investigation or a source. I think 
you will understand we have to presume here that this must have been 
some very important information tied in with perhaps underground 
contacts in the Communist Party. 

Mr. Kuatina. That maa 1s still there? 

Mr. Cou.ter. He is still employed and did not appear before the 
McCarran committee. 

Mr. Forp. That is right. 

Mr. Cou.izer. The next is witness No. 3: No adverse comment? 

Mr. Forp. No adverse comment was ever made in this case. The 
individual admitted he was a Communist, or admitted I should say 
that he had Communist sympathies. When he appeared before the 
McCarran committee in November he did that. 

You have four reports coming over, November 20, 1952. 

Mr. Couturier. Those were available at the time the name check 
was requested. That request was made December 26, 1950. 

Mr. Forp. In this particular case, no. You have your reports 
here. The secret arrangements are already broken down and an ad- 
verse comment would have served really no purpose. He resigned, 
incidentally, in February 1953. 
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Mr. Couurer. The next witness is No. 4: 

Mr. Forp. On this last chart, Mr. Collier, when the name check 
was made at December 26, 1950. 

Mr. Couurer. That is chart No. 3? 

Mr. Forp. Yes. Let us put that back just a moment. I think 
that is an important point you were endeavoring to bring out. 

The name check was made December 26, 1950 and it resulted in no 
record. Again it could have been a mechanical slip, because we are 
dealing with name check and not application forms. 

It is very easy to have had that happen. 

Mr. Courier. Witness No. 4. 

Mr. Forp. In this particular case the name was submitted, as close 
as we can estimate it, in September 1949. The first information 
received on this witness was in July 1952, which information was not 
in a separate report, but was extracted from another report that had 
been transmitted over. 

There is one of the reasons fora delay. The name did not appear 
as a subject title of an investigative report. It was buried inside 
maybe page 15 or 20 of another individual’s report that came over. 

Mr. Cou.ier. There was no adverse comment made? 

Mr. Forp. There was no adverse comment made and the witness 
was described as being openly pro-Communist and in close association 
of a pro-Communist faction in the United Nations. The source 
reliability was unknown. I think it is obvious you have little there 
to work with. 

Mr. Couuier. The next is witness No. 16. 

Mr. Keatine. These people who are still employed in the United 
Nations, are they still under scrutiny? 

Mr. Couturier. They will come within the purview of the new 
Executive orders. All American employees will come within the 
purview of that order. 

Mr. Katine. We are going to hear something about that tomorrow. 

Mr. Couurer. Yes, sir; I think we will hear something about that 
tomorrow. 

This is witness No. 16: 

Mr. Forp. In November 1951, you see the reports coming over 
indicated that subject was a Communist Party member. He asso- 
ciated with known Communists and made derogatory remarks regard- 
ing the United States while praising communism in Russia. Source 
reliability was not stated. 

The other information was that he was contacted by a labor organ- 
izer of a union which was suspected to be Communist dominated. 
Again in this instance the source reliability is known. 

You have here five reports containing no adverse security data. 
These reports were actually not transmitted but were reviewed. An 
officer of United Nations Affairs in the Department of State came over 
and looked at all of these reports in June 1952. Then in July 1952, 
we had a summary coming over cataloging all the previous informa- 
tion above, plus this shown in the five instances where nothing of an 
adverse nature was included. : 

In addition, subject was stated to have received mail from a fellow 
traveler who associated with pro-Communist groups at the United 
Nations. 
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In September 1952, the subject associated with the leader of the 
Communist Party in a foreign country. The allegations already 
stated as above were included. 

While this column shows no action, the United Nations of course, 
following a name check did reply that a name check had been com- 
pleted. They were unable to make adverse comment. 

It resulted in no adverse comment. 

Mr. Co.urer. The person is still an employee? 

Mr. Forp. He is still employed as far as is known and as the chair- 
man pointed out he will be covered under the new program which will 
provide for a full field investigation in these instances. 

Mr. Couturier. Witness No. 18: 

Here we have a lapse of 7 months. 

Mr. Forp. Again I have to emphasize that there could have been a 
lapse of only 3 months if they had only kept an accurate record. We 
do not know the exact date. 

Here is one report coming over in November 1949: 

Had former employment with a Soviet-operated business. In contact with 
suspected Soviet agents. Indicated that his first devotion was not to the United 
States. His source reliable is known. 

Mr. Cot.ter. That is a very strong case. 

Mr. Forp. At April 21, 1950, adverse comment was made. That 
is7 months. It could have been actually 3 months. Again, we have 
this inaccurate, unverifiable date. 

Mr. Kerarina. It should have been 3 days, should it not, if they get 
information like that from a known, reliable source? It is a very 
serious matter and ought to be given top-priority attention. 

Mr. Forp. Yes, sir, I agree with you that it should. 

Mr. Couturier. Now that person appeared before the McCarran com- 
mittee and refused to answer the $64 question. 

Mr. Forp. It is interesting to note that he is placed on compulsory 
relief by the Secretary-General of the United Nations on October 22, 
and was terminated in December 1952. From the time of the adverse 
comment in 1950, as to the actual termination you have a lapse of 
well over 2 years. 

I think Mr. Collier, is fully aware of some of the difficulties that 
beset the United Nations. 

Mr. Courier. We have had testimony on that previously. 

Witness No. 7: 

Mr. Forp. In this particular case you have a report coming over in 
July 1952. A name check had been previously made some time after 
September 1949, and it resulted of course in no record at this particular 
time. It was not until July 1952, that any information was available 
on that witness within the Department of State. 

The information that did come in in July 1952 was to the effect 
that the witness’ deceased spouse had been friendly to Communist 
cause in the late 1920’s and early 1930’s and that the witness asso- 
ciated with and followed those who felt and talked the Communist 
Party line. 

The source reliability is unknown. The witness in 1949 admitted 
Communist sympathy but denied Communist Party membership. 

Mr. Co.urer. That information was not transmitted. 

Mr. Forp. That information was not transmitted. Is there any 
explanation there, Mr. Ellis? 
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Mr. Exuis. When that chart was made up, if you will note, it is 
not a dogmatic “not transmitted” in that particular case. There 
seemed to have been some doubt as to whether that was transmitted 
and UNA was given the benefit of the doubt. We stuck only to dates 
that were a matter of record when we put those date in there. 

Mr. Coturer. Was it incumbent upon the security office to trans- 
mit this to UNA, or was it incumbent upon UNA to seek out the 
information in the State Department files wherever it might be. 

Mr. Forp. I think you have in there, sir, a situation where you 
have no written records. As is customary in any conference ever 
held between two organizations of a branch of the Government as 
big as the Department of State, you should have a written record 
to fix responsibilities and the arrangement was never made and it 
was so secret that confusion results as to whom was responsible for 
what. In this instance, the office of security at that time was respon- 
sible for transmitting this thing, but we cannot prove that it was 
not transmitted. 

Mr. Co.urer. If they set up a secret arrangement as important 
as this one was, to determine what Americans employed in the United 
Nations are Communists, do you not think that no matter how secret 
it is, it certainly would be incumbent upon whoever is doing it to go 
through the State Department records when they are making a name 
check and find the information on that person? 

Mr. Forp. Yes. 

Mr. Couuier. They do not have to wait for somebody to bring it 
in to them and lay it on the desk. 

Mr. Forp. Whether it be in what is now my own organization, or 
in the United Nations Affairs Organization, yes. The information is 
certainly of utmost importance. 

In my opinion, really looking back on the problem, if more people 
had know about it, you probably would have had much more rapid 
transmission and much more rapid handling of some of these reports 
if they understood that some secret arrangement existed whereby 
you could do something with it, but when you have someone receiving 
this and saying, “Well it is an international organization, the Secre- 
tary-General’s authority cannot be violated,’ you could conceivably, 
I think, run into a situation where an individual might say, ‘‘Well 
this is of no consequence. There is nothing anybody can do about 
it, it is only for informational purposes, why is it necessary to worry 
too much about it?” 

That is just an assumption on my part, but I would like to point 
an out to indicate that it was so secret that I personally did not know 
about it. 

Mr. Courier. We understand that, but the seriousness of it in 
the mind of the people who were handling it is of great importance. 

Mr. Forp. Definitely, sir. 

Mr. Couturier. It would appear from this that although they were 
obviously instructed not to keep records, that in many instances they 
did not seek out the information that was actually contained in the 
files of the State Department. 

Mr. Forp. I could not say that from an investigatory standpoint, 
but from the charts and the complexion of it, it tends to appear that 
way. 
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Mr. Co.uiER. Let us go to the next one. Witness No. 6: That per- 
son by the way is still employed. 

Mr. Forp. That is right. 

Mr. CouiuieR. Witness No. 6. 

Mr. Forp. In this case the name was never submitted by the 
United Nations to the Department of State, so we had no knowledge 
at all that a name check was even to be instituted. 

However, in November 1951, a report came over from the source 
agency which showed in substance that the witness gave as employ- 
ment before 1945, references who were alleged to be Communist 
Party members. He was elected to be an executive member of an 
alleged Communist dominated and Communist Party front organiza- 
tion before 1945. He was shown to be a contact of Communist Party 
ae and in contact with suspected Communists. The source is 
reliable. 

That was transmitted December 19, 1951, by the Office of Security, 
to the Bureau of United Nations Affairs. 

Then in March 1952, a report was transmitted to the Department 
of State by the source agency. That is of course the FBI. ‘This 
report indicated that the witness admitted interest in Communist 
Party front. And an associate of known Communist and communistic 
sympathizers. Worked in recruiting for Russian satellite. 

This report was not transmitted. There is a definite mistake there. 

Mr. Couuier. Under this arrangement if the name was never sub- 
mitted by the United Nations to the State Department, UNA, then 
United Nations would never get any information back because they 
did not volunteer any information to the United Nations, they only 
acted upon names that were given to them? 

Mr. Foro. That is right. 

Mr. Courier. It is not a two-way street, in other words? 

Mr. Forp. They had no way of checking to make sure that for 
every person on the rolls up there, they actually sent a name down. 

Mr. Couuier. As far as we are concerned this case was never 
processed under the secret arrangement? 

Mr. Forp. That is right, sir. 

Mr. Kearina. It means that the United Nations Affairs Bureau of 
the Department of State learned that this person was an employee of 
the United Nations. 

Did they know it at that time, when this transmittal was made in 
December 1951, to the United Nations Affairs Bureau? Did they 
then know that this person was employed by the United Nations? 

Mr. Forp. Well, yes; they definitely would have. I am sure the 
report would have indicated that the individual was employed by the 
United Nations Secretariat. 

Mr. Couuier. But the provision of the secret arrangement was that 
they would act only on names submitted by them to the United 
Nations and they would not volunteer any of this information back 
to the United Nations? 

Mr. Keartina. If they got the information on someone who was a 
known member of the Communist Party, an American citizen working 
in the United Nations. 

Mr. Couuier. They would not supply that information to the 
aes Nations through this secret arrangement. They would just 

eep it. 
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Mr. Keatine. They would just keep it under their hat. 

Mr. Couturier. It would not get back under this secret arrangement. 

Mr. Forp. I am informed Mr. Ellis that there have been of 
course exceptions to that, but what Mr. Collier says is correct. It 
was not within the secret arrangement. 

Mr. Coxuier. It was not the general rule and this was not one of 
the exceptions. 

Mr. Keatine. I am interested in what was the fact? If they 
learned such information as that, did they in fact transmit it to the 
United Nations? 

Mr. Forp. They did not in fact transmit it, sir. 

Mr. Couurer. That person is still employed? 

Mr. Forp. Yes. 

Mr. Keatine. All of these sources giving this very unfavorable 
information—in each instance the source reliability is known. 

Mr. Couuter. It is reliable; yes sir. 

Mr. Keatina. Has that word gone up there yet? 

Mr. Forp. That is a new appearance of the word. I do not know 
what there could be. 

Mr. Couturier. The source in this chart is either reliable or known. 
I assume they are the same. 

Mr. Forp. That is correct. 

Mr. Couturier. The chairman’s question is whether this information 
has now been transmitted to the United Nations. 

Mr. Forp. All I can presume is this, now, trying to follow the chair- 
man: It went over to the United Nations Affairs at December 19, 
1951. 

Mr. Cottier. That is in the State Department? 

Mr. Forp. That is in the State Department, still. 

Mr. Couturer. That is right. 

Mr. Forp. No adverse comment was made so no transmittal 
occurred. 

They do not furnish, sir, the information contained here to the 
ag Nations. There is no provision under the secret arrangement 
for that. 

Mr. Keatina. I know there was not under the secret arrangement, 
but I understood there were cases where they did transmit the secret 
information even though they should not under the secret arrangement; 

Mr. Forp. They sent over the adverse comment. 

Mr. Keatine. They should have done it on witness No. 6. I think 
this is a serious case. Can we be assured they will get that information 
before the sun goes down, tonight? 

Mr. Forp. Sir, this case already is in the regular channels and I am 
certain they have it by one means or another. I can certainly assure 
you of that, that they will have it before the sun goes down if they do 
not already. 

We are the transmittal agency, you know, between the Bureau and 
this office, sir. 

Mr. Keartina. I know you are and I admire the way you have gone 
about this and I know your heart and soul are in it. I can tell that 
by the way you have reviewed this and your whole testimony and I 
commend you very highly, and I know you agree with me that this 
No. 6 presents a very serious case and I appreciate your saying that 
something will be done today. I assure you of that. 








INVESTIGATION OF THE DEPARTMENT OF JUSTICE 355 


Mr. Coutrer. This would come within the purview of the new 
Executive orders, Mr. Chairman. 

Mr. Forp. That is right. 

Mr. CouuieR. Witness No. 17: Here we have a delay of 7 months. 

Mr. Forp. In this case the delay was 7 months; it could have been 
4 months or 3. That is our fault. 

You have one report coming over and it should show in substance 
that the individual was involved in espionage activity and the source 
reliability is known. 

Mr. Couurer. In other words this is what you might say is a 
known espionage agent. Not only a Communist but an espionage 
agent. 

Mr. Keatina. And that was known when? 

Mr. Couurer. At the time the name check came over. 

Mr. Keatina. In December 1949? 

Mr. Couuier. That is right. 

Mr. Keratina. And that person continued to be at the United 
Nations until November 1952? 

Mr. Couurer. And it took 7 months to get that information back 
to the United Nations. 

Mr. Keatina. And then it means that at least for a period of 3 
years, and we do not know how much longer, a known espionage 
agent was employed—an American citizen who was a known espionage 
agent was employed in the United Nations. That is the conclusion 
I draw from that. Is that inaccurate? 

Mr. Forp. It is difficult, sir, to draw the conclusion until you have 
more information here, you know. 

, I could not put down everything without making these things too 
arge. 

Mr. Keatine. You concluded that the information available there 
in the State Department which came from a reliable source showed 
that the witness had been involved in espionage activity? 

Mr. Forp. That is right, sir. 

Mr. Kearine. All right. 

Mr. Couurer. I think we should follow up with the additional 
information ascertained about this individual. 

Mr. Forp. You have 2 reports coming over in March 1951. 
The substance of the information reported in these two reports was 
that subject was an official of a club affiliated with the Communist 
Party. That he was a member of an oganization cited by the Attorney 
General. He signed a Communist Party petition and associated 
with many known Communist Party members. Associated with 
members of Soviet espionage apparatus. Source reliability known. 

Another report, March 1952: Associated with Communist Party 
members and with Communist Party infiltrated organizations all 
during the 1930’s. Source reliability known. 

Then another report, April 1952, no allegations. In this instance 
it was transmitted: We are getting a little better here, Mr. Collier. 
We are getting the transmissions over. 

Another report in June 1952. It repeated the allegations and report 
on hand December 1949. 

Then in July 1952, shown as a Communist Party organizer. The 
source reliability was not indicated. He was shown again as a close 
associate of pro-Communist group in United Nations. The source 
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reliability was known. Again understand what known means. 
Known reliability. They know who the source is, definitely. 

Mr. Couurer. They know the reliability? 

Mr. Forp. That is the point. 

Eight reports in November 1952. Repeated and elaborated 
on previous allegations in 3 of these reports, the other 5 being without 
adverse security information. 

Mr. Couurer. In appearance before the McCarran committee 
he refused to say whether he was or was not a Communist. 

Mr. Forp. Here you have confusion as to the new arrangement. 
These reports were not transmitted in November 1952. He had 
already appeared, he was a public-issue case and the secret arrange- 
ment was no longer of consequence. 

Mr. Couturier. Are there questions on that? 

Witness No. 39: 

Mr. Forp. In this case, you have a name check being instituted 
in September 1949. The first information coming in was October 
1949, as a result of the name-check request. 

Now I do not have clearly shown here what could have happened 
between September 1949, and October 1949, but in a number of 
instances you would send out the name check to a source organization, 
they would say, “Reply in 90 days.” In other words they have 
something pending, they are trying to run down some leads in con- 
nection with another matter, and they might have something of 
significance to report. 

Now these two reports showed that he was alleged to have member- 
ship in an organization cited by the Attorney General and that 
allegation was unsubstantiated. That is a little bit confusing there 
but I think a close reading of it is apparent what it means. There 
was an allegation from a reliable source and the allegation was not 
substantiated. 

Then in December 1950, he is shown as a member of pro-Communist 
and pro-Soviet group in United Nations. Associated with members 
of Communist underground and with persons in Communist affilia- 
tions. The witness was a member of the Communist front organiza- 
tion. The source reliability is unknown. That was transmitted 
December 22, 1950, to United Nations Affairs. 

Then you have another report; March 1951, a summary of the in- 
formation in the above 2. 

In August 1951, a report that indicates that he continues to asso- 
ciate with pro-Communist groups at the United Nations and the 
source reliability is known. 

In the next 3 reports there were no new allegations. They were 
transmitted to the Office of United Nations Affairs. 

Then you have 2 reports coming over in June 1952, indicatin 
that he continues to associate with pro-Communist groups in Unite 
Nations. Source reliability, known. 

In October 1952 





Mr. Keartine. And that was not transmitted. In other words, 
it was serious enough to transmit it in August of 1951, but when the 
same thing was going on in June 1952 they did not transmit it? 

Mr. Forp. That is a very serious mistake that this investigation 
brought out, sir. Definitely. 
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Then another report in October 1952. Traveled to Russia in late 
1930’s. That was sent to United Nations Affairs in October 1952, 
and again this explanation “none.” 

Mr. Couturier. There was no adverse comment? 

Mr. Forp. No adverse comment. 

He cppeared before the McCarran committee and refused to 
state whether or not he was a Communist. He was placed on com- 
pulsory relief October 22, 1952. 

Mr. Cotuier. There was no adverse comment from the State 
Department. Yet his appearance before the McCarran committee 
was sufficient to cause his compulsory termination. 

Mr. Forp. That is right. You could say in this case, then, it 
was public attention that dealt with the case, and not the secret 
arrangement. 

Mr. Couuier. Under the secret arrangement the information would 
have never gotten back to the United Nations? 

Mr. Forp. At least no adverse comment was made. 

Mr. Coutrer. And that person was terminated in October 1952? 

Mr. Forp. That is right. 

Mr. Coutrer. Witness No. 21: There is 7 months delay. 

Mr. Forp. That is right. 

The reports that came over October 3, 1949, showed that the indi- 
vidual was engaged in suspicious activities. He was in contact with 
Communist organization officials from 1942 to 1946; that he resided 
in Moscow during the 1930’s and attended a Communist school, 
there. The source reliability was known. 

The next information coming over repeated, on this approximate 
same date, the allegations. The witness was placed in the Communist 
Party in the early 1940’s. Here you have an adverse comment being 
made at April 1950, and you have a delay of 7 months. Again the 
time element may have been cut down but there could have been 
these factors in between that are not shown by any existing record, 
that upon initial submission of the list, there was a notation to resub- 
mit it in a certain period of time in view of pending inquiry. I cannot 
state that as a fact, however. 

Mr. Couurer. Although Mr. Hillings is gone, I wanted to call your 
attention to the fact that one of the later submissions shows that 
this witness was dismissed from former Government position for sus- 
picious activity. That would show that this person had been a Federal 
Government employee. 

Mr. Keatinea. Does that show in that chart? 

Mr. Couturer. That is undér the date of May 28, 1951. One of 
the later submissions. 

Mr. Forp. That was after the adverse comment that that infor- 
mation became known to the Department of State. 

Again you can readily see if an application formerly had been 
submitted in lieu of the name only, we might have picked this up 
much sooner. 

Mr. Couturier. But it did take in this instance 7 months. 

This individual went before the McCarran committee and refused 
to state whether or not he was a Communist. 

Mr. Forp. That is right, sir. 

Mr. Couutrer. As a result of that apparently he was terminated on 
December 5, 1952. 
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Mr. Couirer. Witness No. 19: Here we have a l-year delay. 
12 months. 

Mr. Forp. Now let us study the factors that could have led to 

‘this delay. 

First you have the name check being submitted in December 1951. 
It will be noted that the first adverse information received was not 
until August 1952, which would greatly reduce the time lapse of 1 
year. You have there the first submission, no record coming back, 
and so the timelag here can better be stated as much less than 
1 year. 

‘One report comes over in August 1952. It showed that he reg- 
istered in a questionable political party. He was a Communist 
Party member. Associated with in: leetntes groups in the United 
Nations. That he was on a mailing list of an organization cited 
by the Attorney General. In 1953 he was employed Communist- 
dominated union local. That he was a close relative of a Communist 
Party organizer. The source reliability was known. 

The next reports: The first one was transmitted. It shows a sum- 
mary of the above allegations. The next two reports contain no in- 
formation of adverse seucrity nature, showing collection of school 
records, neighborhood inquiries, and so forth 

Actually in this case, we have verified that he was terminated 
February 10, 1953—the exact date does not appear on the chart. 

The adverse comment was made December 1952. 

Mr. Couturier. And this person did not appear before the McCarran 
committee? 

Mr. Forp. He did not, sir. 

Mr. Keatina. The committee will recess at this time until tomor- 
row morning at 10 o’clock, at which time we will complete the testi- 
mony of this witness, if that is convenient to him, and we will call 
Mr. R. W. Scott McLeod of the Department of State, and perhaps 
another witness. 

(Whereupon, at 12:30 p. m., the subcommittee rvcessed to recon- 
vene at 10 a. m., Friday, March 27, 1953.) 
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House or REPRESENTATIVES, 
SpeciaL SuscomMiTTEE To INVESTIGATE THE 
DEPARTMENT OF JUSTICE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D. C. 


The subcommittee met pursuant to call at 10:15 a. m., room 346, 
House Office Building, Hon. Kenneth B. Keating (chairman of the 
subcommittee) presiding. 

Present: Messrs. Keating, Jonas, Hillings, and Rogers. 

Also present: Robert A. Collier, chief counsel. 

Mr. Keatinc. The committee will come to order. Mr. Collier, 
will you proceed? 

Mr. Couturier. Mr. Chairman, there was some confusion in the 
minds of some people yesterday as to which of the charts that we 
considered yesterday were designated as the cases in which Hiss had 
taken action. I would like to repeat the numbers of those cases for 
anyone who wants the information. 

Yo. 12, No. 26, No. 36, No. 43, and No. 46. Those cases were all 
considered yesterday. 

Mr. Ford will continue with the charts béginning with witness 
No. 23. (See pp. 380 to 428 for all charts.) 


TESTIMONY OF JOHN W. FORD, DIRECTOR OF SECURITY DEPART- 
MENT OF STATE AND ATHOL H. ELLIS, SPECIAL AGENT, 
OFFICE OF SECURITY, DEPARTMENT OF STATE—Resumed 


Mr. Forp. It will be observed that the United Nations submitted 
the name in the fall of 1949, the closest estimate of the date being 
September 1949. The reports that came in to us from the source 
agencies were two reports in January of 1951, the substance of the 
information being the witness possessed pro-Russian and pro- 
Communist tendencies and the source reliability was known. These 
reports were transmitted in February 1951 to the Office of United 
Nations Affairs in the Department of State. More information came 
in in October 1951, one report showing in substance association with 
pro-Communists. "The source reliability was known. 

Again, transmission in October 1951. Two reports, then, in 
October 1951, were gathered showing the witness a possible contact of 
alleged Communist Party members. The source reliability was not 
indicated in this particular report. 

Again, transmission is shown in October 1951. 

Then one report in December 1951. 

Mr. Keatrinea. Let us eliminate those. 
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Mr. Forp. It is interesting to note that on the appearance of 
witness No. 23 before the McCarran committee in October 1952 he 
refused to state whether or not he was a Communist. 

There was no adverse comment ever submitted in this particular 
case. The United Nations terminated witness No. 23 in December 
1952, 

Mr. Keatine. You do not know whether that termination had 
anything to do with these data or not? 

Mr. Forp. Apparently from the chart it would appear that the 
appearance of the witness before the McCarran committee was the 
reason for the termination. 

Mr. Couurer. Next chart is witness No. 22. This is a lapse of 2 
years and 10 months. 

Mr. Forp. In the case of witness No. 22, eight reports had been 
received prior to October 1949. The witness was described as being, 
together with his wife, members of the Communist Party. The witness 
received a scholastic award, according to the allegations, with aid of 
of Communists and is described further as a union organizer for the 
Communist Party. The source reliability was not stated. 

The next information was one report in March 1952, indicating that 
this individual was a sinister influence at the United Nations for 
Communist propaganda. Again the source reliabilitv was not stated. 

The info: mation in this particular report was made available to the 
Bureau of United Nations Affairs in the Department of State ir 
March 1952. 

In July 1952, an adverse comment was submitted under the secret 
arrangement instituted in the fall of 1949 to the United Nations. 
This particular individual, we called before the McCarran committee, 
declined to answer whether or not he was a Communist. 

Approximately 12 days later the United Nations placed this 
witness No. 22 on compulsory leave, final termination taking place 
in December 1952. 

Mr. Coturer. I think we can briefly state that that additional 
information that came in after the adverse comment showed he was 
a Communist Party member in 1942 and had obtained a fraudulent 
passport using an alias. That would be the pertinent information. 

Are there any questions? 

Mr. Forp. Witness No. 9: The name in this particular case was 
submitted on a name check on two occasions, first in the fall of 1949, 
or approximately September 1949, and resubmitted in December 
1951. The information first available of any substance to the Depart- 
ment of State was in December 1952, recognizing that this was sub- 
sequent to the time that the secret arrangement had either begun 
to bring to a halt or had been completely eliminated as a result of its 
being made public. The information received in December 1952 was 
to the effect that the individual taught in Russia and wrote for pro- 
Communist magazines during the 1930’s. He was described as pro- 
Communist in attitude, and the spouse of the witness is reported to 
have been in favor of Communist government in a certain Balkan 
country. . 

The information was made available to the Bureau of United 
Nations Affairs in the Department of State in December 1952. 

Mr. Keatina. It does not say what the source reliability of that is? 








INVESTIGATION OF THE DEPARTMENT OF JUSTICE 361 


Mr. Forp. No, it does not. Do we hav any information, Mr. 
Ellis, that would indicate the source reliability in this particular case? 

Mr. Extts. In the cases where the source reliability is not stated, 
it was a report of a fact. 

Mr. Keatinea. In other words, it would be under the category of 
reliable? 

Mr. Exuts. That is right. 

Mr. Forp. The other report coming in approximately 8 days 
subsequent to the first report in December 1952, indicated this wit- 
ness’ association with a Russian newspaper. The source reliability 
was not indicated. 

The other information also transmitted in December 1952, to the 
Department of State and subsequently to the Bureau of United 
Nations Affairs in the Department on December 31, 1952, described 
the witness as a Communist sympathizer during the 1930’s. The 
source reliability in this particular instance was known. No adverse 
comment was made to the United Nations in this particular case. 

Mr. Couuier. I think this case is a little different from any other 
we have had, inasmuch as the person was terminated from employ- 
ment by the United Nations in November 1952, although no adverse 
comment was made by the United Nations Affairs Office of the State 
Department and he did not appear as a witness before the McCarran 
committee. 

The next is witness No. 15. 

Mr. Forp. This name was first submitted to the Department of 
State by the United Nations in December 1951. The report received 
in December 1952, was the first report on the subject’s name and was 
transmitted as a result of a request made in February 1952. The 
first report in June 1951, described the individual as a Titoist rather 
than a Stalinist and because of this was in conflict with the pro-Russian 
element in the United Nations after the Tito defection. The source 
reliability was known. 

It will be noted in this particular witness’ case the information here 
was not transmitted. This allegation was in a report on another indi- 
vidual whose file was reviewed by the Bureau of United Nations Affairs 
in approximately April of 1952. 

The second report, in June of 1952, contained in substance the same 
allegations as those contained in the report of June 1951. This infor- 
mation was transmitted to the Bureau of United Nations Affairs by 
the Office of Security and it contained information on a relative of 
the witness. 

The other two reports here were not transmitted. One report in 
July of 1952 indicated the witness was a member of a pro-Communist 
faction in the United Nations, the source reliability being known. The 
second report in 1952 indicated that the witness was alleged to be, as 
of May 1952, friendly with the pro-Communist element in the United 
Nations, that he entered the United Nations employ on recommenda- 
tion of a person described as head of the pro-Communist element in 
the United Nations. There was no adverse comment made in this 
particular witness’ case, and according to the best information avail- 
able to us he is still employed. 

Mr. Keatrina. Is there any reason why adverse comment should 
not be made on that? 
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Mr. Forp. Sir, that would get into a question, again, of evaluation 
of the particular case. 

Mr. Kezarina. Certainly those two last allegations, in the case of 
one of which the source reliability is known and in the other case it 
being stated as a fact that he followed the Communist Party line and 
entered the employ on recommendation of the head of the pro- 
Communist element there and he was friendly with the pro-Communist 
element in the United Nations, those allegations should be transmitted 
to the United Nations Affairs Bureau of the Department of State; 
should they not? 

Mr. Forp. Sir, I might answer that question by stating that the 
new Executive order, 10422, provides for the two agencies of the 
Government that make investigations under that order to, at anytime 
in the course of a pending investigation, make available to the Depart- 
ment of State information within the security regulations that can be 
provided to the United Nations, so that mechanism would be followed 
in each and every case under investigation. Since the order has been 
in effect, of course, these particular cases that we are speaking of here 
would be subject to the investigative agencies furnishing us informa- 
tion that came within the regulations and can be provided to the 
United Nations. In this particular case, yes, it could be. 

Mr. Couuier. But the security order only went into effect in Jan- 
uary and that would not have been true under the secret arrangement, 

Mr. Forp. No, sir; the secret arrangement did not provide for any 
security information being furnished to the United Nations. 

Mr. Hiuurnes. I can’t understand how in a case like this an eval- 
uator would not give that information. 

Mr. Forp. That is a question, sir, that I am not in a position to 
answer because I can “2 refer to what investigation actually dis- 
closes and I could not go back to the date of July 1952, to see what was 
considered, how the decision was arrived at, in not making an adverse 
comment. 

I would have to actually review the entire file and see what informa- 
tion there was that was somewhat in favor, wheiher or not the indi- 
vidual was part of a clique. There are many factors that enter into 
an evaluatory question in a case. 

Mr. Keartine. Certainly, on the face of what you have shown this 
committee there is no reason why an evaluator would not consider 
that adverse comment that should be passed along. 

Mr. Forp. Under the new security order covtadale it either has been 
or will be passed along. I do not know whether in this particular case 
noe been. These charts do not show the operation of the security 
order. 

Mr. Keatine. We are going to hear about that security order? 

Mr. Couuier. Yes, sir. 

Witness No. 31. 

Mr. Forp. In the case of this particular witness, as of December 
1949, there were available five reports at the approximate conclusion 
of a name check in December 1949, indicating in substance that the 
witness was active as a member of the Communist Party during the 
1930’s. He associated with left-wing radical elements. The former 
spouse of the witness strongly supported the Communist cause, and 
he was a member of three organizations cited by the Attorney General. 
The source of reliability of this information is not stated. 
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Then, one report subsequently was furnished to the Department of 
State in September 1952. The substance of the allegations were 
similar to those set forth above and in addition the witness was stated 
to have refused to sign a statement in the early 1940’s regarding Com- 
munist Party membership. 

The source reliability was known. 

One other report in September 1952 indicated in the early 1940’s he 
was a member of three organizations cited by the Attorney General, 

The source reliability in this instance was shown as known. 

You will note this same information appeared back as early as 1949 
indicating the source reliability is not stated. 

One report in November 1952, had the substance of its information 
that a municipal law-enforcement agency lists the witness as sub- 
versive. 

The source reliability was known. Note the transmissions of this 
information, September 22, 1952, and September 25, 1952. 

Mr. Keatina. But the last one was not transmitted. Is there any 
reason, when some law-enforcement agency of a city lists a witness as 
subversive and the source reliability is known, why that is not passed 


ona 
r. Forp. Should not be passed to the United Nations Affairs? 

Mr. Keatine. Yes. 

Mr. Forp. No, there is not, About this time, however, as I men- 
tioned yesterday, the whole secret arrangement had become public 
and there was in this period considerable confusion as to what would 
be done with the information coming in subsequent to the public 
announcement of the arrangement. 

Mr. CouuieR. Witness No. 27. 

Mr. Forp. In this particular case 12 reports were submitted to the 
Department of State in February 1948, indicating in substance that 
the witness, No. 27, was associated with known Communists, held 
meetings of unknown nature in his home, had hired Communist 
Party members, is connected with Communist Party front organiza- 
tions, was @ witness for a Communist Party member, and the source 
reliability was not stated. This information, of course, would have 
been brought forth in a name check instituted in approximately 
October 1949. 

Subsequently, information was received from source agencies in 
December of 1950 indicating continued associations with pro-Com- 
munists in the United Nations, and the source of reliability was known. 
This information was made available to the Bureau of United Nations 
Affairs in January 1951. 

Subsequently, in December 1950, the information was that he was 
cumintal of being an active Communist and the source of reliability 
was known. It was transmitted in January 1951. 

Another report in February 1951, contained no new allegations. 
Then, I think it is interesting to note that adverse comment was 
made April 12, 1951, the individual appeared before the McCarran 
committee in October 1952, and refused to answer whether or not he 
was a Communist. He was placed on compulsory leave in October 
1952, by United Nations and was terminated on December 5. 

Mr. Couurer. In March of 1951, they actually had his Communist 
Party card number. 
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Mr. Forp. This is very indicative. On March 12, 1951, there was 
transmitted to the Department of State and subsequently trans- 
mitted by the Office of Security in the Department of State to the 
Bureau of United Nations Affairs a report that indicated definitely 
from a source of known reliability that the witness was a possessor 
of a Communist Party certificate, number so and so. Upon receipt 
of that information, immediately an adverse comment was made. 
The individual was separated approximately a year and some months 
later by the United Nations. 

Mr. Co.iurer. The adverse comment was made 1 year and 9 months 
after the name check was initiated by the United Nations. 

Mr. Forp. That is right, sir. 

Mr. Coutrer. Witness No. 8. 

Mr. Forp. In the case of witness No. 8, the first information would 
indicate that the name was submitted to the Department of State 
approximately December 26, 1950. It will be noted that two name 
checks were completed in May 1951, and May 1952, respectively and 
they revealed no derogatory information. These name checks were 
continued, however. 

One report in July 1952, was submitted describing the individual 
as a member of a pro-Communist group in the United Nations, the 
source being unknown. This particular report definitely was not 
transmitted to the Bureau of United Nations Affairs. 

One report subsequently was received in November 1952, describing 
the individual as having strong influence in pro-Communist groups 
in the United Nations. The source reliability again was unknown. 

The witness was further described as forthright in support of pro- 
Communist and pro-Soviet policies. The source reliability was 
known. 

This information was again submitted to or made available to the 
Bureau of United Nations Affairs in December 1952. 

Mr. Coturser. That person is still employed? 

Mr. Forp. This person is still employed. He did not appear before 
the McCarran committee. 

Mr. Couurer. Witness No. 13. 

Mr. Forp. This is a very interesting case. The particular infor- 
mation that resulted in an adverse comment being made in the case 
of witness No. 13 was obtained from sources other than the main 
source of this information that has normally been shown on these 
charts. This information was obtained through the Office of Security 
and the comment, the adverse comment, was based entirely on the 
results of the Department of State report that was available in this 
particular case. 

There was 7 months approximate delay that occurred in this case. 
The adverse comment was made in April 1950. The individual is 
still employed insofar as is known to us. 

Mr. Keatine. The adverse comment was based on material already 
in the files of the Department of State and did not come from any of 
the investigative agencies? 

Mr. Forp. No, sir, it may have been—I cannot state with definite 
accuracy—that the report was in the Department of State and some 
of the material may have been collected from another investigative 
agency but primarily it was from sources that we had available to us. 
As I recall, it was particularly in the Foreign Service. 





ete ted Dee > * 


Ch) ip th. we dn 





INVESTIGATION OF THE DEPARTMENT OF JUSTICE 365 


Mr. Couturier. It was a State Department investigation rather than 
of another agency? 

Mr. Forp. That is right, sir. 

Mr. Couuier. After the adverse comment was made, the person 
was shown to have had association with questionable organizations, 
contacts with Communist Party members, to be a member of a Com- 
munist-dominated union, and he registered in the political party 
reported by the Communist Party. There was a 7 months’ delay in 
that case. 

Mr. Forp. In the case of witness No. 30, you can see no adverse 
comment was ever made. ‘This is a difficult case. The first informa- 
tion came in in March 1951, and indicated he was a close associate of 
suspected Communists, that he obtained employment through an 
official of an organization cited by the Attorney General, and the 
source reliability was known. 

This information was made available to the Bureau of United 
Nations Affairs in April 1952. 

At the time of subsequent information being received in April 1951 
it was shown that he praised suspected Communists and the source 
reliability was known. 

The date of transmission was April 22, 1952. You have five reports 
containing no adverse security data. These were not transmitted. 

Another report received in November 1951, contained allegations 
generally the same as contained in reports disseminated above. 
Another report in January 1952, indicated a Soviet diplomat expressed 
a desire to meet the witness. The source reliability was known. 

Again, there was transmission in April 1952. Another report in 
March 1952, contained no adverse security data. Another report in 
July 1952, indicated acquaintanceship with pro-Communists through 
business only. The witness’ spouse was shown to be in company with 
a known Communist. The source of reliability was known. In this 
particular case, in 13 reports submitted 6 contained no adverse data 
and the file contains considerable information that could be described 
as of a favorable nature. For example, May 18, 1951, indicates that 
two confidential informants of known reliability and who are familiar 
with Communist Party figures in a particular area in which this 
witness resides indicated that the witness was unknown to them. 
Also school records and other outside investigations did not reveal 
any evidence of pro-Communist sympathies. Five persons who were 
interviewed indicated favorably with reference to the individual’s 
loyalty and integrity. 

Mr. Keatina. Interviewed by whom? 

Mr. Forp. By the source agency. 

Mr. Keatine. Was this material included in these 5 reports or 6 
reports that say no adverse security data? 

Mr. Forp. Yes. In the report of May 18, 1951, in the report of 
June 21, 1951, in the report of September 4, 1951. 

Mr. Couturier. That was not transmitted? 

Mr. Forp. It was not transmitted. 

Mr. Couturier. None of those were? 

Mr. Forp. No, sir. 

Mr. Couuier. So all UNA had before it was the adverse comments. 

Mr. Forp. That is right. 

Mr. Coturer. They did not have the favorable comments 
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Mr. Forp. That is right. 

Mr. Courier. Witness No. 28. 

Mr. Forp. In this particular case, again the lapse was only approxi- 
mately 7 months, using the word “only” to mean that it is a small 
time tapes by comparison with other cases that we have discussed 
here. The first four reports that were transmitted to the Department 
of State in 1946, 1948, and 1949, contained allegations which were 
such as to warrant an almost immediate adverse comment. These 
are generally embodied in the forthcoming reports. 

r. Cotter. But it took 7 months for them to make that 
immediate comment? 

Mr. Forp. Yes, bearing in mind again that the adverse comment 
date is not a matter of verifiable record. It could have been 3 months 
prior or it could even have been December of 1949 that the adverse 
comment was made. 

It will be of interest to note that on March 12, 1951, the witness 
was described as a Communist Party member and an associate of a 
known espionage agent. The source reliability was not stated, 
however. 

Mr. Cot.ier. This person appeared before the McCarran committee 
and refused to state whether or not he was a Communist and he was 
terminated in May 1952. 

Witness No. 37. 

Mr. Forp. This witness in case No. 37 was the one that Mr. 
Franklin described as the North-South case in his previous testimony 
before this committee. This is an extremely difficult case in that in 
the analysis that was made the question that was raised was one of 
whether or not the witness, No. 37, was identical with an individual 
of a similar name concerning whom evidence existed of Communist 
activities in the North. This particular individual was described as 
having had his activities or residence in the South. Following this 
inability to definitely establish identity, a new name check was 
instituted and the results of that name check did not resolve the 
difference. If you wish, Mr. Collier, to go into this case I will do so. 

Mr. Coutter. Just briefly. I wili run through it. The witness 
was an associate of Communist suspects, active in a Communist- 
inspired organization. He attended meetings of a Communist 
organization in 1941 and 1942. In 1943 he was a member of an 
organization cited by the Attorney General. He was in contact with 
persons and publications considered to be Communist. A name 
similar to the witness was on the Communist Political Party list as a 
candidate. 

Mr. Keatina. That question of Communist Political Party means 
a question of loyalty to the United States, does it not? 

Mr. Forp. It does. 

Mr. Cottier. It should be noted that this person did appear 
before the McCarran Committee and refused to answer whether or 
not she was a Communist. I think that would resolve any doubt. 

Mr. Forp. Placed on compulsory leave in October 1952. Whether 
or not still employed I do not have the information. 

Mr. Keatina. What is compulsory leave? 

Mr. Forp. As I understand it, sir, it is a statement that you will 
be placed in a period of suspension pending further investigation into 
the particular circumstances of the case. 
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Mr. Cou.ier. Several of these were placed on compulsory leave 
and later terminated officially. 

Mr. Keatina. Do they still get their pay when they are on their 
compulsory leave? 

Mr. Forp. I do not know what the leave regulations of the United 
Nations are. Normally, I would say not. 

Mr. Bruurines. It gives the compulsory leave and the date and it 
says terminated. Does that mean that there has actually been no 
termination yet? 

Mr. Forp. I do not have that information yet. The only infor- 
mation available to me is that he was placed on compulsory leave. 
That apparently was the result of the McCarran committee appear- 
ance. 

Whether or not he was actually terminated, I do not know. 

Mr. Couturier. Witness No. 32. 

Mr. Forp. In the case of witness No. 32, 3 months was the time 
elapsed in making an adverse comment. 

Mr. Keatina. That is the shortest one we have had so far. 

Mr. Couurer. The shortest one. 

Mr. Forp. In this particular case, again, as I have said before, it 
could have been in many of the 7-month cases, for example, that the 
actual time delay, if accurate records were available to us, would 
have been much less than that shown of 7 months. 

In this particular case, five reports submitted in January 1951, 
indicated in substance that the witness assisted in previous employ- 
ment by known Communists, had contacts with known Communists, 
was a member of a pro-Soviet group in the union, and was a member 
of an organization cited by the Attorney General. The source relia- 
bility was known. This information was transmitted January 16, 
1951, to the Bureau of United Nations Affairs in the Department and 
adverse comment was made January 20, 1951. The individual ap- 
peared before the McCarran committee and refused to state whether 
or not he was a Communist. He was placed on compulsory leave in 
October 1952, and terminated in November 1952. From January 20, 
1951, when the adverse comment was mnade, until November 1952, 
approximately a year and a half later, the individual was on the rolls. 
. r. Cotuier. Next the witness No. 34. There was no comment 

ere. 

Mr. Forp. This was a case of a witness again who appeared before 
the McCarran committee and refused to state whether or not he was 
a Communist and he was subsequently sent a notice of termination 
in December of 1952. During the course of the secret arrangement, 
the name check operation brought forth no reports to the Department 
of State. The first information that was received was in December 
1952, subsequent to the secret arrangement and by which time the 
arrangement had become public and inoperative. 

Mr. Couturier. Witness No. 44. This is a lapse of 3 years and 2 
months, although there is some question about that. 

Mr. Forp. The first information received as a result of the name 
check operation was in November 1951, indicating he was a member 
of the Gonatiuniah Party in the early 1940’s and the source reliability 
was known. 

This information was reported to the Bureau of United Nations 
Affairs in December 1951, another report in January 1952, described 
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the witness as a Communist Party member in the early 1940's, during 
which time she associated with Communist petition and Communist 
Party front organizations. 

She also was currently receiving Communist Party literature. The 
source reliability was known. 

Again you have your transmission over. Another report in May 
1952, showed her to be employed by a Soviet-operated business in 
the early 1940’s. The source reliability was known. 

Again your transmission. Another report containing no adverse 
security data. The adverse comment was made originally in Febru- 
ary 1952, but a clerical error in this in a mistake in identification of a 
particular individual. There was a code system being used at that 
time, and as a result a delay of some 9 Seale occurred in the adverse 
comment being accurately identified with the particular witness. 
They could not identify it by the code number used in the adverse 
comment made to the United Nations, which particular one actually 
was being referred to. 

Mr. CouurerR. Would that be another mechanical slip? 

Mr. Forp. That would be considered, I think, a mechanical slip 
but Mr. Ellis, who has reviewed this case closely, might be able to 
refresh my memory on that particular thing. 

" Mr. Exuis. No, rather than being a mechanical slip the individual 
was identified by a name other than his own. 

Mr. Couuier. By an alias? 

Mr. Exuts. No, just by a different name. The United Nations 
advised the UNA of this in October 1952, and immediately the 
adverse comment was made under the accurate name. 

Mr. Keartinc. This woman is still employed in the United Nations? 

Mr. Forp. She appeared before the McCarran committee and 
admitted Communist Party membership in 1942 and 1943. 

Mr. Keatine. Did she say she was out of the party now? 

Mr. Forp. I do not have that detail, sir. 

Mr. Couture. Mr. Chairman, for security reasons I dislike to 
name the gender of these witnesses. 

Mr. Forp. We have named the gender. 

Mr. Kerarina. She is still on the charts shown here. I think it 
is scandalous she is still in the employ of the United Nations after 
she has admitted Communist Party membership. 

Mr. Forp. I am sure Mr. Collier recognizes the difficulties with 
which the Secretary-General is beset in his efforts there. 

Mr. Hiturncs. The Secretary-General should never have come out, 
when all this stuff broke originally, and accused it of being nothing 
but a vicious smear. I do not know if the Secretary-General is too 
conscious of this. 

Mr. Keatine. We do not have a Secretary General now, do we? 

Mr. Cou.ier. He is still serving, as I understand it, until a new 
one is elected. 

Is there any further question on the last one? 

Mr. Forp. In this particular case, the case of witness No. 14, 7 
months is the closest estimate of a delay factor that can be determined 
by our investigation. Three reports were on hand in October 1949 
describing the witness as employed by two organizations in 1940 that 
were cited by the Attorney General. The witness further is described 
as having distributed Communist literature in 1940, to have been 
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affiliated in 1947 with two organizations cited by the Attorney 
General, and with assisting Communist Party officials in 1946. The 
source reliability was known. He was shown also to be a member of a 
Communist club in 1940. Source reliability was not stated. 

On April 21, 1950, an adverse comment was submitted by the 
Bureau of United Nations Affairs of the Department of State to its 
contact and the individual was terminated in June 1952, prior to his 
appearance in October 1952, when he refused before the McCarran 
committee to answer whether or not he was a Communist. 

Mr. Couuter. I think the additional information is repetitious. 

Mr. Forp. I do also. ‘ 

Mr. Couturier. Witness No. 33. 

Mr. Forp. In this particular case, in July 1946, there was available 
to the Department a report indicating that the witness was furnished 
as reference by a woman and who formerly cohabited with a man 
described as a well-known Communist. 

Mr. Keatine. What number is this? 

Mr. Couuter. No. 33. 

Mr. Forp. You have somewhat of a tangle in reporting the sub- 
stance of the allegation contained in the report. In five reports in 
February of 1953 she showed the spouse of the witness to be a Com- 
munist Party member during the 1930’s. He was associated with 
Communist Party front organizations. The source reliability is 
known. He was also shown to be associated with organization on the 
Attorney General’s list. He was associated with Communists, the 
source reliability not being indicated. This individual did not have 
an adverse comment made concerning him and did not appear before 
= McCarran committee and so far as is known to us is still on the 
rolls. 

This witness, however, is also described in some reports as having 
acted very favorably toward the United States in the course of work 
in the United Nations. In other words, he has been also described as 
very pro-American or pro-United States. 

Mr. Couturier. Now employed and no adverse comment? 

Mr. Forp. That is right. 

Mr. Couiuier. Witness No. 38. 

Mr. Forp. I feel that in this particular case we will have to go 
through the various things in order to determine generally why 
adverse comment was not made. In June of 1949 a report was sub- 
mitted indicating that the spouse of the witness was a member of a 
Communist organization. Source reliability was known. He was 
also shown as in contact with known Communists, with source relia- 
bility not indicated. Two reports in January 1951, described the 
witness as a member of pro-Communist groups in the United Nations 
and in contact with Communist Party members, the source relia- 
bility being known. Then another report in March of 1951, a summary 
report, containing a summarization of information with reference to 
all of the above and with reference to other individuals in the United 
Nations Secretariat. Another report in August 1951 showing close 
business association with a known Communist. The source reliability 
was known. It was not transmitted. 

Mr. Keatine. Do you have any explanation why no adverse com- 
ment was made there? 
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Mr. Forp. Sir, that again gets into the evaluation process. No 
adverse comment was made. The witness, however, on appearance 
before the McCarran committee, refused to answer whether or not 
he was a Communist and was not terminated, of course, until after 
the thing became public by his appearance before the McCarran com- 
mittee. I cannot say, sir. 

Mr. Courier. Witness No. 42. 

Mr. Forp. In this particular case, again no adverse comment was 
ever made. One report in August 1946 shows in substance that the 
witness was assisted by the Soviet Embassy after being in difficulty 
with the police. 

Mr. Kezatine. What police? 

Mr. Forp. Our own police, I would imagine, sir. 

Mr. Keatinc. You mean the Soviet Embassy can get people out 
of traffic trouble or something? 

Mr. Forp. I think if we take a comparable situation in a foreign 
country with one of our own people being in trouble, the American 
Embassy certainly could exercise its prestige. 

Mr. Keatina. In Russia? 

Mr. Forp. I have been there, sir, and I do not think we are able to 
do much about things like that. 

Mr. Katine. Was this party employed by the Soviet Embassy? 

Mr. Forp. No, sir. 

Mr. Kuatina. I do not understand that. 

Mr. Couuipr. He had good friends there. 

Mr. Forp. The source reported that this particular employee of 
the United Nations Secretariat, after having gotten into difficulty 
with the police, was assisted in getting out of that difficulty by the 
Soviet Embassy. I think it merely intends to show that the individ- 
ual had some contact or friend in the Soviet Embassy. The other 
information, submitted in March of 1952, repeated the allegations in a 
March 1952 report. 

Also, the witness was an official of an organization dominated by 
the Communist Party. The witness was shown to have solicited 
prominent organization to protest dismissal of a non-Communist. 

In this particular case, I do not have an elaboration of that. Mr. 
Ellis, do you know if it was referring to the dismissal of a Communist 
in the United Nations? 

Mr. Euuts. I know that it does not refer to that. 

Mr. Forp. The source reliability is known. 

Another report of June 1952 showed no derogatory data. Another 
report in December 1952, reported that the witness had been ter- 
minated by the United Nations, June 30, 1952. No adverse comment 
was made and he never appeared before the McCarran committee. 

Mr. Couuier. And no longer employed? 

Mr. Forp. No longer employed. 

Mr. Couturier. Witness No. 35: Here we have 3 years and 1 month 
with an explanation. 

Mr. Forp. In the case of witness No. 35, the name check was first 
submitted in approximately September 1949. It-will be noted, how- 
ever, that the time lapse would be reduced to 2 months if figured from 
the date of receipt of the first information. The October 1949 name 
check resulted in the disclosure of no derogatory information. We 
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have often spoken of mechanical slip shere. While we cannot definitely 
identify every mechanical slip, this could have been one quite easily, 
since we were working with name check information and not with an 
a form. 

e first report in August 1952 was reporting in substance that the 
witness attended Communist Party meetings, some of which he 
addressed. Communist Party membership was transferred from one 
branch to another in 1942. ‘The source reliability is known. 

Another report in September 1952 contained the general repetition 
of the allegations in the above report. This individual appeared 
before the McCarran committee in October 1952 and declined to 
answer whether or not he was a Communist. He was placed on com- 
pulsory leave in 1952 and terminated in December 1952. The adverse 
comment was made afterward. 

Mr. Keratinc. He was placed on compulsory leave before the 
adverse comment was given? 

Mr. Forp. That is right, sir. 

Mr. Coutrer. But he declined to answer the McCarran committee 
before that time? 

Mr. Forp. He appeared before the McCarran committee on October 
15 and was placed on compulsory leave 7 days later. On December 
5 he was terminated. 

Mr. Coturer. Witness No. 41: This is no adverse comment. 

Mr. Forp. No adverse comment was ever made in this case. The 
name was submitted by the United Nations to the Department and 
the United Nations Affairs Bureau reviewed the resulting name check 
in October 1951. Our investigation indicates that the United Nations 
Affairs states that the review was not completed at the time of the 
breakdown of the arrangement. The report submitted in October 
1949 showed the individual to have been a witness who associated 
with nine organizations cited by the Attorney General, suspected of 
being a Communist Party member, prized by Communist Party offi- 
cials, and suspected of being active in Communist Party infiltrations 
of large industry. His spouse is shown as a Communist Party member 
in 1944 and the source reliability was not indicated. 

There is no transmission shown. In two reports in February of 
1951 it was shown that the witness—if you wish to read that much. 

Mr. Couuter. I think we can summarize that. 

Mr. Forp. I would appreciate it if you would do that, Mr. Collier. 

Mr. Courier. Associated with activities of five organizations cited, 
attended Communist Party group behind the Iron Curtain, voted for 
resolution against the United States, was suspected of being a Com- 
munist member in the middle parties, and was assigned by Communist 
Party to infiltrate a large industry. 

Mr. Keratina. And the source reliability was known? 

Mr. Couturier. The source of that was known. 

Mr. Keatine. Why on earth would not there be an adverse com- 
ment in a case like that? 

Mr. Forp. The name was not submitted. 

Mr. Courier. That would have been after the arrangement went 
out of existence. 

Mr. Keatina. In other words, the name had not been submitted 
by the United Nations? 
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_ Mr. Coturer. Until December of 1951, that is right. There is an 
instance where the name, of course, should have been submitted 
earlier. 

Mr. Forp. There is one thing that you may be interested in. 
This particular witness has been on leave without pay since June 1950 
except for a period of 4 months. 

Mr. Keartna. On leave from the United Nations? 

Mr. Forp. Yes. 

Mr. Couturer. Witness No. 45. 

Mr. Forp. Again in this instance there has never been an adverse 
comment. The information was compiled as a result of the name 
being submitted by the United Nations in October 1949. The informa- 
tion available was June 1951, and that he was a member of a group 
in the United Nations which was alleged to be pro-Communist and 
pro-Russian, the source reliability being known. 

Also there was a report in July 1951 that refusal notice was placed 
in witness’ passport file for above-stated reasons. Refusal notice, 
however, can be described as a flag. It does not mean that the 
individual has been refused a passport. It merely means that certain 
information is in the files that should be taken into consideration by 
the Department prior to the issuance of a passport. 

Mr. Couturier. The other one is November 1952, contact with 
questionable persons. 

Mr. Forp. There is offsetting favorable information in this case. 
He is described as a good employee with no un-American tendencies, 
of excellent character and loyalty. Former Communist Party 
functionaries did not know him. He was described as honest, reliable, 
with proper American tendencies and a good patriotic citizen. 

Mr. Courier. Witness No. 11. 

Mr. Keartinea. This takes the cake. 

Mr. Couturier. This is the end on a high note. 

Mr. Forp. The name check was instituted in October 1951. That 
is the first time the name was available to the Department of State. 
One report was submitted in February 1947 and at the time of the 
name check, until I think information was brought to light. He was 
shown as a close relative of a Communist Party member. The wit- 
ness and wife were associated with a subject of a Russian espionage 
case. The source reliability was not indicated. An adverse com- 
ment was made December 20, 1951. 

Mr. Keating. At that time there was only this one report and the 
source reliability was not indicated at the time they rendered the ad- 
verse comment. 

Mr. Forp. That is right, sir. 

Mr. Kegartina. To a mere Member of Congress, some of this evalu- 
ation is hard to understand. 

Mr. Forp. I can understand that, sir, and remember that we, in 
reporting on the reports here, are merely indicating substance. There 
is much information that goes into the discussion in a case. These 
summary reports frequently will give an individual an understanding 
of the network or the workings of a group and identify associations 
with an espionage ring or a Communist Party group. 

It is difficult on a chart to explain what went into the discussion 
that was made in this case. I have endeavored as best I possibly 
can. 
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Mr. Kezatina. It is not only this case. I presume probably they 
reached the right conclusion in this case, because this person refused 
to answer whether or not he was a Communist when he was later 
asked about it. Iam speaking more of those other cases where they 
had a known source reliability and then never made any adverse 
comment. It looked to me as if this is something of an exception. 
The presumption was that they would not make an adverse comment 
unless it got too strong. 

Mr. Jonas. Who do you mean by “they,” Mr. Chairman? 

Mr. Keatine. These evaluators. 

Mr. Jonas. Who are they? 

Mr. Keatina. Their names are in the record. 

Mr. Jonas. And they are associated with what body? 

Mr. Couurer. The United Nations Affairs Bureau of the State 
Department. 

Mr. Jonas. Could it be possible they would fall back on the excuse 
that the information that was transmitted to them under the heading 
of allegations was not verified by investigation but merely taken from 
the informer and if the source reliability was known and satisfactory, 
it was so noted on your records and then transmitted to the United 
Nations Affairs Bureau of the Department of State? 

They had to take your record as you submitted it to them; did they 
not? 

Mr. Forp. That is right, sir. 

Mr. Jonas. If they wanted to adopt your record as true, they could 
immediately act upon it. However, if they wanted time to investi- 
gate or use that as an excuse, they could delay the matter. 

Mr. Keatina. They did not investigate. 

Mr. Jonas. Is there any evidence here that they did not investigate 
at all? 

Mr. Couurer. Yes, sir. 

Mr. Jonas. Or did they just let the thing drag and now come in and 
say that they did investigate this? We have all these records to 
indicate there was ample justification for all these discharges, but the 
party to whom you transmitted the information they received from 
you had not been verified and you yourself say that you cannot state 
as a matter of fact, that these allegations are true because you have 
personally verified them; can you? 

You merely cited the details of the record. 

Mr. Forp. I am merely citing what is shown in substance by the 
record. 

Mr. Courier. There is no provision for investigation under this 
secret arrangement. It was done on a name-check basis only. In 
other words, they had a name and they would take the records from 
the intelligence agencies on the basis of that name check, the informa- 
tion that was available, and on the basis of that information make 
their evaluation, sending adverse comment or not sending it. 

There was no provision for investigation under this secret arrange- 
ment. Under the Executive order there will be an investigation, a 
full field investigation, on the names submitted. 

Mr. Jonas. In other words, when they dd receive these statements 
that are noted here as substance of allegations contained in report 
and they were finally transmitted to the United Nations Affairs 











374 INVESTIGATION OF THE DEPARTMENT OF JUSTICE 


Bureau of the Department of State, they did nothing about it. 
They took that information and then let it lie dormant; is that it? 

Mr. Couurer. Or they made an evaluation. In some cases it took 
them a long time to make that evaluation. 

Mr. Jonas. Six or seven months afterward it appeared that someone 
might have been suspended or discharged. But they did not act 
upon it in a reasonable time. Were they obliged to do so or were 
they waiting for another agency to give them orders? 

Mr. Couturier. I do not think there would be any question of that. 

Mr. Forp. In many instances, in all fairness to anyone who was 
connected with this arrangement, I think these charts were not accu- 
rately reflecting the times nor can any inquiry definitely show all of 
the difficulties that might have been encountered. 

For example, perhaps at the receipt of this information they were 
waiting for this name check to be completed to see if there was infor- 
mation forthcoming that would either refute or add to it, so that 
their adverse comment would be stronger and would be more substan- 
tial. There are many factors that I could not possibly answer, sir, 
that could have gone into those delays. I do not feel that I am 
qualified to speak with reference to what factors they were. 

Mr. Hiuuines. Gentlemen, if you will yield to me, I think the 
problem that is disturbing the chairman—I know it is disturbing me— 
is the lack of consistency in the evaluations. 

At one point you have an adverse comment given very quickly, 
based on allegations that perhaps come from a source of unknown 
reliability, and, on the other hand, you may have a whole series of 
strongly supported statements, some of them actual facts and labeled 
as such, and yet there is no adverse comment. 

It is very difficult for me to see what sort of a pattern or what sort 
of approach was followed by the evaluators. It seemed to be more of 
a “hit or miss’ type of proposition. 

Mr. Jonas. Will the gentleman yield for a question? 

. Were the evaluators under the jurisdiction of the Department of 
tate? 

: Mr. Couturier. Yes, sir; they were employees of the Department of 
tate. 

Mr. Jonas. They were subject to the orders of the Secretary of 
State or someone in authority? 

Mr. Couturier. Mr. Hickerson has assumed the responsibility for it. 
He assumed the responsibility for the carrying out of the secret 
arrangement in testimony before this subcommittee. 

Mr. Jonas. That is all I have. 

Mr. Forp. Is there any further comment on this one? 

Mr. Couturier. No; I think you have a summary. 

Mr. Forp. I have asked Mr. Ellis to explain the summary because 
these 47 charts do not cover the entire secret arrangement which 
actually resulted in the processing of approximately 2,000 names of 
either applicants or employees, ae if I may be permitted to have Mr. 


Ellis explain that, I will appreciate it. 

Mr. Couuier. Go right ahead. 

Mr. Exus. Thank you. 

To begin with, of the 47 charts, if you have kept a count, only 23 
adverse comments appeared. That was because at the time this thin 
broke, 15 people had already departed from the United Nations an 
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were not a matter of interest, those 15 people having been commented 
adversely upon. 

In addition to the 23, as revealed in the chart, there were 18 more 
adverse comments made on people actually on the payroll. The 
total number of cases was 2,000. That was the totai number processed 
under the secret arrangement. Of these, approximately 150 were 
preemployment or applicant cases. The remainder were actually on 
the rolls of the Secretariat. 

Of the total 2,000, 56 adverse comments were made, 8 of which were 
applicant cases. Forty-eight comments were made on people who 
were U. N. employees. On the payroll, 41 were made. That is the 
41 that we referred to all the time as having been made under the 
secret arrangement. Of the 41, 34 were terminated and 7 still remain 
on the Secretariat payroll. Actually while on the payroll, 2 other 
comments were made but were later withdrawn because of sub- 
sequent information coming in on those 2 people. Five comments 
were made on people who had already been terminated when the ad- 
verse comment was made and the people responsible for making the 
comment and responsible for these figures did not feel justified in adding 
those to the 41, which would have made a total of 46. 

This next breakdown shows result of comments during and after 
secrecy of arrangement. Total being 41. The breakdown by years 
was 16, 11, and 18 for 1950, ’51, ’52, respectively, up until October 
1952. We use that date because that is the month the secret ar- 
rangement became public. 

Six comments were made after the arrangement became public. 
The next figures will show that the United Nations Secretariat 
terminated 15 of the 35 adversely commented upon before the secret 
arrangement was revealed. The remaining 20 were not terminated. 

Mr. Keratina. Does that mean they are still there? 

Mr. Exuis. No, we are speaking of the secret arrangement now. 

Mr. Couturier. But they were commented upon but not terminated, 
and 18 of those were loyalty comments and 2 were social defect 
comments; is that right? 

Mr. Exuis. That is correct. After the arrangement became public, 
public attention was drawn to it, the United Nations Secretariat 
terminated 19. Seven still remain. 

Mr. Couturier. Mr. Chairman, I bave some other statistics I would 
like to summarize as they relate to these 47 charts. 

As you know, the 47 were drawn from the list of the grand-jury 
witnesses and they represent a cross section of the 2,000 that were 
processed. 

Of the 14 on which there was no comment, 14 are presently em- 
ployed. There were 23 adverse comments and of those, 6 are now 
presently employed. 

We were told by Mr. Hickerson that in handling the 2,000 cases 
under the secret arrangement, an average of 6 months was required 
to pass the information back to the United Nations. 

Mr. Keartina. I though he said 3 or 4 months. Did he say 6? 

Mr. Couuier. That was later changed. 

We find, however, that in analyzing these 47 cases, in the adverse- 
comment cases there was a total of 15.6 months average, or a grand 
total of 361 months, to process those cases. That would raise that. 
That is using the information that is on the chart. As Mr. Ford 
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has pointed out, there some cases where they should be given the 
benefit of any doubt and in going through them and giving the State 
Department the benefit of any doubt whatsoever, it comes to an 
average of 12.3 months to process these adverse-comment cases. 

Mr. Hillings yesterday raised the question of Government employ- 
ment, Federal Government employment, of these individuals. The 
information was purposely left off from the charts because of security 
reasons. However, I can give you this information, that of those on 
the charts where there was an adverse comment made, 17 had former 
Federal Government employment. 

I will briefly run through that Government employment just to 
show you where they were employed. 

War Department and Treasury Department in one case. WPA, 
which is Works Project Administration, I believe, OSS and Depart- 
ment of State, Treasury, WPB, Military Service, OSS, Department 
of State. Another one was in OSS, on an American foreign assign- 
ment under the State Department. 

Another was WPA, Department of Justice, Social Security Board, 
Federal Works Agency, War Production Board, Foreign Economic 
Administration, Treasury. 

Another one, the BEW, Allied Commission, and Department of 
State. 

Another one the Department of Agriculture, Federal Security Ad- 
ministration. 

Another one WPA. Still another one WPA. Department of Com- 
merce. Army Air Force. Department of Labor. WPB. 

Department of Labor; Bureau of Marine and Navigation; United 
States Army; National Research Project; Department of State; [WO 
and Department of State; Department of Commerce and the Treas- 
ury Department. 

That would give you the general range of the type of Federal 
employment. 

Mr. Hiuuines. Seventeen of them who were adverse comments 
were employed by the Federal Government so far as we know? 

Mr. Courier. So far as we know. 

Mr. Forp. May I make a comment? 

Mr. Courier. Yes. 

Mr. Forp. I think the information Mr. Collier has presented con- 
cerning previous Federal employment is very significant in terms of 
the name check process. Again we come back to the utilization of 
solely the name, date and place of birth, and the New York City 
address. 

Mr. Keatine. These people were not all from New York City, 
were they? 

Mr. Forp. They were living there, sir. 

Mr. Couurer. | will explain that. At the time the name check 
was made, they had a New York address because they were employees 
of the United Nations. 

Mr. Forp. What you are doing, sir, is searching files on the basis 
of that information alone. Who knows but what there may have been 
in existence in some other agency, which would have been very 
definitely checked, in a name-check process, had there been an 
application form that would have shown previous employment. 

I do think that is important. 
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Mr. Jonas. May I ask one question for the purpose of clarifying 
the record? 

Mr. Keatine. Yes. 

Mr. Jonas. Mr. Ford, you have not before you the large chart, 
but I call your attention to my exhibit here and on each sheet there 
is this notice, substance of allegations contained in report. 

Then you proceed to set forth the allegations. In what department 
of Government were those allegations prepared? 

Mr. Forp. By and large, the substance of the allegations was 
prepared by my own officers during the course of this investigation. 

My own office is the Office of Security. What we were doing there, 
sir, is this: When the committee indicated that we would be called 
upon to testify with reference to the investigation that we had con- 
ducted concerning this, we went through the entire reports that had 
been submitted to us by the primary source agency and attempted 
within security regulations to reduce to bare substance the information 
that was contained in those reports, bearing in mind that we could not 
either identify the witness or reveal certain other information in the 
reports that would disclose contacts or sources. 

So the substance which is shown on these charts was that which my 
own investigators prepared, primarily, Mr. Ellis here, in reviewing 47 
case files in their entirety. 

Mr. Jonas. Have you a superior in your department? 

Mr. Forp. My present superior, sir, is Mr. Scott McLeod, the 
Administrator. 

Mr. Jonas. You are a branch of the State Department are you not? 

Mr. Forp. I am, sir, I am a particular unit of the Bureau of Security 
and Consular Affairs. 

Mr. Jonas. In the instant situation, when these allegations or 
reports of the substance of the allegations were prepared, whom did 
you transmit them to? 

Mr. Forp. They were transmitted to the Bureau of United Nations 
Affairs. 

Mr. Jonas. On whose order? 

Mr. Forp. On whose order? 

Mr. Jonas. Who gave the directive to do that? 

Mr. Forp. That goes back again into history, as to the secret 
arrangement of 1949. 

Mr. Jonas. Somebody had to give the order, unless we can have 
an answer from you as to whether you had authority to give it. 
Then we can have the question answered this way. 

I will ask you, Did you give the order to transmit them to the 
United Nations Affairs of the Department of State? 

Mr. Forp. Sir, I was not here at the time. I was in Europe when 
all of this arrangement was being entered into and I am at a complete 
disadvantage there. 

Mr. Jonas. Who had your position that you occupy now, or was 
not that in existence then? 

Mr. Forp. I would rather not give that name, sir, if I might. 

Mr. Jonas. You mean the head of the department that you are 
the head of now, at that time was cloaked under an atmosphere of 
secrecy and you could not give his name? 

Mr. Forn, There is no secrecy, sir. Maybe I can explain it best 
this way: As I understand it, from an investigation that has been 
conducted, sometime soon after the secret arrangement of the fall 
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of 1949 was entered into the Bureau of United Nations Affairs, in 
consultation with what now constitutes the Office of Security, re- 
quested the assistance of the Office of Security to the extent, initially 
at least—and I will elaborate on that—of checking available informa- 
tion from the normal intelligence sources of the Government. 

They then would transmit to our own office, these names for sub- 
mission on name-check sheets to the agencies of the Government that 
normally collect such information to see what they had. 

Under this arrangement, upon receipt of the information from the 
source agencies, my office would then submit to the Bureau of United 
Nations Affairs the information collected. Mr. Franklin has testified 
briefly with reference to the participation of individuals within m) 
own Office to the extent of their participation as of a given date. 

Mr. Couiier. Was not Mr. Nicholson the former officer there? 

Mr. Forp. Mr. Nicholson was. 

Mr. Couturier. What is his full name? 

Mr. Forp. Mr. Donald L. Nicholson. 

He was Chief of the Division at that time. 

Mr. Couturier. During the time this secret arrangement was in 
effect he was the head of the unit which gave technical assistance 
to the UNA in the handling of this situation? 

Mr. Forp. That is right, sir. 

Mr. Jones. It is apparent that after you had prepared these 
reports and transmitted this data on to the United Nations Affairs 
Bureau of the Department of State and given them the documented 
data showing that this information came from reliable sources, that 
if there was any delay in running down the accuracy of those reports 
you gave that was not due to your department, but was due to this 
new United Nations Affairs Department, if they slept on the job. 

Is that nota fact? You had done everything you could? 

Mr. Forp. I do not want to fix responsibility in this particular case 

Mr. Keartina. I think it must be borne in mind that regardless of 
the merit of the arrangement, there was no running down in the De- 
partment of State. There was no further investigation by any division 
of the Department of State of the information sent them by the various 
investigative agencies. 

Mr. Jonas. Where is the record? Where have we that in the record 
today? 

Mr. Coutrer. That has been testified to by Mr. Franklin the other 
day. 

Mr. Jonas. It was explained but not testified to, was it? 

Mr. Couuier. Yes; in his testimony he explained it. 

Mr. Jonas. That is an assumption, of course, that I do not agree to. 
But you, at least, Mr. Ford, do not want to or cannot answer the 
question; is that correct? 

Mr. Forp. As to where the responsibility actually lies in this part- 
ticular case, sir, I would rather not try to answer it. In an investi- 
gation that is as difficult as this one, I am in the position of investi- 

ating a bureau within the Department of State and in a position of 
Siete to testify with reference to what my conclusions are on the 
overall basis of that investigation as to who is responsible. 

I do not—if the chairman will allow me not to—want to attempt to 
fix responsibility. 

Mr. Jonas. It is a very serious affair, is it not? We are all in 
accord with the idea that this information was transmitted to another 
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branch of the Department of State and evidently there was some 
delay between the time it was transmitted to them and the time when 
they finally acted upon it. 

In other words, the chairman has stated there appears to be no 
action on it at all. 

If you do not want to assume that responsibility, if there is any- 
thing that could be called unnecessary delay, that would have to be 
attributed to the United Nations Affairs Bureau of the Department 
of State and not your department. 

Would you agree to that? 

Mr. Keatina. This gentleman was in the Department? 

Mr. Jonas. And he is now speaking for the Department as their 
representative here. I would like to fix where the responsibility is, 
who is to blame for this. 

Mr. Forp. Could we have that answered by previous testimony? 

Mr. Couturier. We have had the names of all the people in the UNA 
part of the State Department who handled the secret arrangement, 
as well as Mr. Hickerson who was the Assistant Secretary in Charge. 

The responsibility would lie within that group of individuals. 

Mr. Jonas. In other words, it is to be assumed that if that is in 
the record, that this gentleman is not to blame for any of these delays 
and it would then be chargeable to one or all of those people that you 
have mentioned; is that correct? 

Mr. Couurer. That would be true. Mr. Ford is testifying only 
from an investigation that he started in January. He was not there, 
and he has no personal knowledge of what went on. 

Mr. Jonas. He was merely explaining the technicalities that 
surround the various charts that you have? 

Mr. Courier. That is right. 

Mr. Keatine. Did you have anything further, Mr. Collier? 

Mr. Couturier. No; I do not. 

Mr. Keatina. Mr. Jonas? 

Mr. Jonas. I am through, sir. 

Mr. Keatina. Mr. Hillings? 

Mr. Hixiuines. No questions. 

Mr. Keatina. Mr. Rogers? 

Mr. Rogers. No questions. 

Mr. Courier. May I say, Mr. Chairman, that I know from my own 
personal knowledge that Mr. Ford and Mr. Franklin and Mr. Ellis 
and quite a few other men in the State Department today have given 
us a tremendous amount of cooperation and have, I know, worked very 
hard, long arduous hours, in preparing this material for the subcom- 
mittee. 

Mr. Keatine. The committee is aware of that and appreciates 
very much the fine cooperation which you have given us and which the 
members of your Division have extended to us, as well as the other 
present personnel in the Department of State. 

Mr. Jonas. Mr. Chairman, do you not think Mr. Ford has been 
exceptionally helpful in setting this up in such concise and logical 
manner so that we can get a good concept of what was going on here, 
if anything was buried or covered up. 

There is one way of doing it, and I think he helped us to at least 
expose the road to that particular source or to meet with that idea. 

Mr. Keatine. Thank you, gentlemen. 

(The charts furnished by Mr. John W. Ford follow.) 
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SUMMARY OF CASES 


; Applicant 150 (May 1950 - Oct 1952) 
Total Number of Cases approx, 2,000 UN Employee 1, 850 


Applicants 8 while on payroll 41 (Terminated 34, 
Adverse Comments 56 UN Emol 48 not yet terminated 7) 
Oprranye while on payroll withdrawn 2 
after termination 5 


1950 - 16 
Result of Comments During and After Secrecy Arrangement - Total 41 aie ae > 


after 10/52 - 6 


Terminated 15 
Renult of Gegent Sryengement Not Terminated 20 (Loyalty 18, Social 2) 


Not yet terminated 7 


Terminated 19 
Result of Public Attention 
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Mr. Couurer. The next witness, Mr. Chairman, is Mr. Donold B. 
Lourie, Under Secretary for Administration, Department of State. 
Mr. Keatina. Mr. Secretary, it has been the practice here with 
members of the Cabinet and other high officials to administer the 
oath to them, and I assume you will not have any objection to that. 

Mr. Louris. None whatsoever. 

Mr. Keatina. Will you raise your right hand? Will you solemnly 
swear that the evidence you give in this proceeding will be the truth 
the whole truth, and nothing but the truth, so help you God? 

Mr. Lourie. I do. 

Mr. Keatina. Have a seat, Mr. Secretary. 


TESTIMONY OF DONOLD B. LOURIE, UNDER SECRETARY FOR 
ADMINISTRATION, DEPARTMENT OF STATE 


Mr. Couuter. For the record, this is Mr. Donold B. Lourie, Under 
Secretary of State, for Administration. 

Will you give us your background, Mr. Lourie, where you were 
educated and the type of your employment prior to this? 

Mr. Louris. I wil be glad to. 


I went to Phillips-Exeter Academy and Princeton. Then I went to 
ven for the Quaker Oats Co. and until recently that has been my only 
job. 

Mr. Cou.tier. I understand you worked all the way up with them? 

Mr. Louris. I worked for them for 30 years until January 19. 

Mr. Couuier. When were you appointed Under Secretary of State? 

Mr. Louris. February 16, I was sworn in. 


Mr. Couirer. You are in charge of administration for the Depart- 
ment; is that correct? 

Mr. Louris. Yes, that is right, Mr. Collier. 

Mr. Couturier. That covers a large amount of ground, I know. One 
of the main problems that we have been faced with in analyzing this 
pene of names under the secret arrangement is an apparent 

reakdown in administration of it. 

That, as well as other administrative features of the Department, 
would be of concern to you, would it not? 

Mr. Lourie. Quite so. 

Mr. Couuer. I know that you are not personally familiar in any 
manner with anything that went on prior to the time that you became 
associated with the Department of State. I wonder if you could give 
tke subcommittee briefly any comments you might have regarding 
what the State Department intends to do in a situation of this kind and 
in the future. 

Mr. Lourie. I think we can very readily and quickly put in some 
businesslike methods or administrative procedures to see that we will 
not have a recurrence of this type of delay, which is surprising and 
shocking to a newcomer. 

Exactly what we are going to be able to do, I cannot Semper yet but 
we are working on it. We are studying the situation, and I feel con- 
fident that we can tighten it up and see to it that these matters are 
processed to conclusion and done in a hurry. 

As Mr. Hillings pointed out, there does not seem to be any pattern 
to this.. As I listened I could not find any. It certainly can be im- 








430 INVESTIGATION OF THE DEPARTMENT OF JUSTICE 


proved, I am sure, and we can find a way to build the machinery that 
will process it and process it well. 

Mr. Couurer. And that machinery will be built upon a solid 
foundation of loyal and adequate personnel and will receive the 
administration of high level officials who will take cognizance of 
matters that are being handled by the personnel? 

Mr. Lourie. I would say that it is of utmost importance to the 
Department. It has had a lot of thought and a lot of consideration. 
We are putting it up at the top of the list to work on. 

Mr. Couturier. Do you have any comment you might make upon a 
statement that was previously heard by the subcommittee that the 
employment of security risks in the United Nations did not affect 
American security? 

Mr. Louris. I would say unqualifiedly that any American who was 
a potential security risk in any place was a risk and a danger to this 
country. Does that answer your question? 

Mr. Courier. Yes, it does. That is all, Mr. Chairman. 

Mr. Keatine. Mr. Rogers, do you have any questions? 

Mr. Rocers. Do you know whether or not the Department has 
any arrangement now with the UN as to whether or not the employees 
by the U. N. of American nationals will give your Department an 
opportunity to comment on whether or not they are security risks? 

Mr. Lourie. I do not believe I can answer that 100 percent. Mr. 
McLeod can probably tell you that, but I cannot, sir. 

Mr. Rogers. When you refer to being able to assimilate and get 
out this information soon, do you know wae you had an opportunity 
to ascertain how many of these people whore may be responsible for 
delay as to whether or not they fave a civil-service status that you 
would be compelled to deal with? 

Mr. Lourie. Those facts, sir, have not been ascertained as far as | 
know, but they should be. 

Mr. Rogers. If they have a civil-service status their rights under 
civil service as such would naturally be recognized by the Department, 
and you are not in a position at this time to tell what action may or 
may not be taken as to their previous ratings for every situation, and 
so on? 

Mr. Louris. No, I do not feel qualified to answer that yet. 

Mr. Rogers. All you can do is review those files and ascertain from 
that whether or not they were good employees at that time? 

Mr. Lourte. Yes. 

Mr. Rogers. I think that is all. 

Mr. Keatine. Mr. Jonas? 

Mr. Jonas. No questions. 

Mr. Keatine. Mr. Hillings? 

Mr. Hiuurnes. I was pleased to hear your statement a moment 
ago, Mr. Secretary, that you consider it vital to the security of this 
country to make sure that Americans who were security risks did not 
assume positions in the United Nations. 

I take it from that that it is your feeling, and obviously the feeling 
of the new leadership of the Department of State, that it is important 
to this country that Americans of the highest caliber and degree 
of loyalty represent this country in the UN, is that not correct? 

Mr. Lourie. I think it is quite important. 
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Mr. Hixurnes. And it is important, too, is it not, to the success of 
the United Nations that we avoid this tvpe of situation in the future, 
because certainly the UN has suffered in the eves of the American 
public opinion as a result of some of these questionable individuals 
who apparently were allowed to assume these positions of importance 
in that body; is that not correct? 

Mr. Louris. Yes, sir. 

Mr. Hiuurnes. That is all. 

Mr. Keatina. Specifically, the statement of the former Secretary 
of State was that the existence of Americans of doubtful lovalty in 
the United Nations was not a threat in any way to our national secu- 
rity. I take it that vou, specifically, would differ with that state- 
ment? 

Mr. Lourie. Yes, sir; decidedly. 

Mr. Kearina. | emphatically agree with you and | want to say to 
vou, Mr. Secretary, that this committee is indebted to you and your 
organization for the fine cooperation in helping us with these hearings. 

I know we all feel grateful to you and to those who are working 
with you for the apparent attitude on the top side of treating this as 
a very serious problem, one that must receive immediate, active, and 
continuing attention. 

Mr. Lourie. May I at this time say, Mr. Chairman, that I had a 
few minutes with the Secretary before | came up. He was terribly 
sorry he could not be here. He wanted to, but as you know he has 
quite a few visitors and he asked me to convey to you and to the 
members of your committee his best wishes and he was sorry that he 
could not be here also because he considers it of great importance. 

Mr. Keartina. I take it that in giving your testimony here you are 
speaking for him also? 

Mr. Lourie. While I have not checked with him on what [ have 
said here, I am sure that there is no disagreement on that score. 

Mr. Keatine. That is all I have. 

Mr. Couuier. Thank you, sir. The next witness is Mr. R. W. 
Seott McLeod. 

Mr. Keatine. Mr. McLeod, do you solemnly swear that the evi- 
dence you give in this proceeding will be the truth, the whole truth, 
and nothing but the truth, so help you God? 

Mr. McLeop. I do. 


TESTIMONY OF R. B. SCOTT McLEOD, ADMINISTRATOR, BUREAU 
OF SECURITY AND CONSULAR AFFAIRS, DEPARTMENT OF STATE 


Mr. Couurer. For the record, this is Mr. R. B. Scott McLeod, 
Administrator of the Bureau of Security and Consular Affairs, Depart- 
ment of State. 

Mr. McLeop. I have prepared, Mr. Chairman and gentlemen, a 
few remarks here. 

As you gentlemen may know, I entered on my duties as Adminis- 
trator in the Bureau of Security and Consular Affairs on the third of 
this month. The brief period which has elapsed since then has not 
given me an actual opportunity to analyze the details of my responsi- 
bilities. 

A few days after I assumed this office, I talked to Mr. Collier and 
assured him of my desire to cooperate fully with him and with the 
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members of this committee in connection with the investigation 
which was already under way by the Office of Security in the Bureau, 
into the operation of this secret arrangement between the Department 
and the United Nations in 1949, which I understand was for the 
purpose of helping the United Nations Secretariat with respect to the 
problem of undesirable Americans employed by the U. N. 

When I discussed this matter with Mr. Ford, he told me that the 
npemeeies had been initiated in the early part of January. | 
asked Mr. Ford to determine whether there were in fact subversive 
influences as had been charged involved anywhere in this agreement. 

In this connection, I made it clear that one other point that I 
wanted explored was whether there was any information to show that 
Americans on the staff of the Secretary-General of the U. N. had 
gotten their job as a result of complicity on the part of subversive 
Americans whom we could identify. 

I also told Mr. Ford that I would be interested to know what had 
been the effect of former or existing State Department policies upon 
this arrangement and why it was secret. I am sure you can under- 
stand that the investigation of the 1949 arrangement and the imple- 
mentations of that arrangement have been most complex. We have 
—_ top priority to this inquiry because of our desire to cooperate 
ully with this subcommittee. 

he subcommittee may recall that shortly after Ambassador Lodge 
took over as United States representative at the United Nations, he 
requested the FBI to make full field investigations of all United 
States citizens employed by his mission. I recite this merely to show 
the Ambassador’s regard for the security of the United States Mission 
employees. As soon as the new procedure under the recent Executive 
order went into effect, Ambassador Lodge delivered to Trygve Lie, 
the Secretary General of the UN, the necessary papers to be filled 
out by the United States nationals employed on his staff so that the 
FBI investigation of these individuals could begin and proceed in 
an orderly and prompt way. On other occasions Ambassador Lodge 
has taken steps to strengthen the security of his mission. 

In addition to this matter of investigating the 1949 arrangement 
between the Department and the United Nations, I have given thought 
to certain security procedures being followed in the Department of 
State and I have set certain goals for my operation in the months 
ahead. I very much hope to be able to meet these goals. 

It is my desire and the desire of the newly appointed officers of the 
Department to have about them in important positions, men and 
women devoted to the principles of the new administration. It is 
my firm purpose that this objective be effected by transfers within 
the Department and by the infusion of new employees carefully 
selected to fulfill specific assignments. 

The many hard-working, loyal employees of the Department deserve 
the best efforts of my Bureau to assure them the respect and con- 
fidence they merit. This assurance cannot be achieved by bland 
acceptance of past mistakes nor adherence to practices and standards 
long deteriorated from misuse. . 

cretary Dulles has already given assurances that there will be 
no precipitant action, that the Department ‘will act only after the 
facts have been fully and fairly developed, and on the basis of what 
they disclose.”’ 
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Mr. Couturier. This matter of looking into what went on in the 
handling of the secret arrangement is still going on within your Bureau, 
is it not? 

Mr. McLeop. Yes, sir. 

Mr. Coutrer. And it is a continuing investigation? 

Mr. McLeop. It is my plan that it will continue to be a continuing 
investigation. 

Mr. CouuieR. The committee has had before it some information 
relating to the executive order. Can you briefly outline for the com- 
mittee something about that order and how it will affect the present 
operations? 

Mr. McLeop. My familiarity with that order arises mainly from 
a series of conferences designed to amend the order so that it would 
conform with the new security procedures which the Executive is pre- 
paring and which will be issued in the near future. The problem in- 
volved is how the investigation will be conducted, how it will be 
evaluated, and under what criteria it will be evaluated. The order 
now in effect has to do with loyalty as well as security. It is my 
understanding that the new executive order will attempt to get away, 
insofar as the United States Government’s employees are concerned, 
from the loyalty criteria and base the evaluation on security criteria. 

We will not endeavor, at least insofar as I understand the purpose 
and intent here, to try to go into this matter of loyalty, since that is 
a very difficult and complex thing involving looking into a man’s 
heart and mind. 

The question of whether or not he is a security risk, I believe, is a 
matter of judgment. It is not susceptible to proof, since the matter 
involves his probable future action. I believe we can establish certain 
standards so that we can make reasonatly sound judgment. 

Mr. Couturier. That is all, Mr. Chairman. 

Mr. Keatina. And it is and wiil be the practice of your Division 
of the Department of State in conjunction with Ambassador Lodge 
and his organization to give information to him which he in turn can 
transmit to the Secretary General of the United Nations regarding 
American personnel who are employed up there? 

Mr. McLeop. That is my understanding. Just how this procedure 
will be developed is subject to this amendment to the order. Appar- 
ently the procedure now used, if the criteria conformed to the new 
order, would be satisfactory and probably would operate satisfac- 
torily. We do have to make some amendments. Just what role 
each subdivision of the Government will play and just how these 
procedures will work out I cannot tell you at this time. I assure 
you I will have a very deep personal interest in this matter and try 
to work out the most satisfactory security arrangement that we can. 

I am sure that is what Ambassador Lodge is aiming at, and all of 
us are working in that direction. 

Mr. Keartinea. Are you at all familiar with the revelations which 
have been made to this committee regarding these forty-odd people 
who are employed in the United Nations? Have you been over 
that information? 

Mr. McLeop. I am not as familiar with it as Mr. Ford and the 
other gentlemen who have presented and prepared it, although they 
have tried to brief me from day to day on how they were proceeding. 
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I have discussed with Mr. Collier how we can be helpful to the 
subcommittee. 

Mr. Keatine. Can we anticipate under your leadership in your 
Division that there will be more satisfactory results achieved than 
there were in the case of these forty-odd people? 

Mr. McLeop. I have tried to refrain from any breast beating, 
Mr. Chairman, but if I cannot do a better job I certainly will expect 
to assume full responsibility for anything that goes amiss on it. Lt 
is my intention to do a better job. ; 

Mr. Keatine. Do you consider that the employment by the 
United Nations of Americans of questionable security is a threat to 
our national security? 

Mr. McLeop. Yes, sir. 

Mr. Keatina. So far as you know, is that the attitude among your 
associates generally today in the Department of State? 

Mr. McLeop. I know it is the attitude of Mr. Lourie and myself. 
That is almost the limit of my knowledge on it. 

Mr. Keatine. Your division is under Mr. Lourie’s supervision as 
Undersecretary? 

Mr. McLeop. Yes, sir. 

Mr. Keatine. Mr. Jonas? 

Mr. Jonas. Just a question, Mr. McLeod. I thought you said 
that in the future in evaluating the employees in connection with 
United Nations work, that you will place special emphasis on security 
and not so much on loyalty. 

Mr. McLeop. I indicated that was proposed. It is not firm yet 
and probably I should not talk about it, but insofar as my own views 
on the matter are concerned, I believe that should be the approach to 
this problem. 

Mr. Jonas. In other words, you take the position that loyalty 
questions are largely questions, at least in some instances, are what 
we are able to ascertain what an individual is thinking and is a matter 
that is wholly within the mind and heart of the individual. 

Mr. McLeop. It is a very difficult matter on which to arrive at 
any conclusion. But you do have some standard information pro- 
jecting a man’s future actions where you have not on his future 
thoughts. That is the distinction I tried to draw. 

Mr. Jonas. I think it is a worthwhile distinction. When it comes 
to a matter of security, that is much more objective. You can go 
into his record and determine from his actions and previous conduct 
about how the individual can be sized up or what evaluation can be 
put on the application he makes for a position. He can still tell you 
that he is loyal and you have no way of finding out whether he is or is 
not in his mind except that he may have committed some previous 
overt act like associating with questionable organizations which would 
reflect on his loyalty to some extent. That is about the only way, as 
I see it, you could determine the question of loyalty. 

Mr. McLzop. I have the feeling that when you try to establish 
loyalty you somewhat obscure the issue. You may be able to de- 
termine, for example, that at some time in the distant past a man was 
disloyal and then you get on the question of whether or not he is 
loyal today. It seems inconceivable to me that a man who is disloyal 
would not at the same time be a security risk. Since the security 
criteria are the lesser of the two, in my judgment at least, and we can 
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determine standards which will make a better determination, I would 
prefer to see it based solely on security rather than a loyalty standard. 

Mr. Jonas. In other words, the security risk will be the primary 
underlying — rather than placing all of the emphasis on the 
question of loyalty? 

Mr. McLzop. That is right. 

Mr. Jonas. Thank you. 

Mr. Keatine. To put it another way, any disloyal person is 
necessarily a security risk, isn’t he? 

Mr. McLzop. I would say yes. 

Mr. Keatinea. But there might be perfectly loyal Americans who 
were still serious security risks for other reasons? 

Mr. McLeop. That is right. 

Mr. Keatina. Mr. Rogers? 

Mr. Rogers. I understand that your objective will be, that if 
requested by our American Ambassador Lodge or the Secretary 
General of the U. N. to supply to them comments concerning em- 
ployees of American nationals in the U. N. as to whether or not they 
are good security risks, in the future you will try to answer those 
inquiries as promptly as possible. 

Mr. McLeop. Yes, sir. 

Mr. Rogers. And evaluate them and have them back up there in 
as short a time as possible and you think you would be able to do it 
in less than 3 months or, as the average shows here, 12 months. 

Mr. McLeop. That is our intention. 

Mr. Rogers. Whether or not you are going to be able to do it is 
going to depend somewhat upon requests that are made to you from 
time to time, will it not, Mr. McLeop? 

Mr. McLeop. There are so many factors involved that we consider 
this to be very important, so naturally we will give it a top priority. 
We have other matters that sometimes seem to achieve top priority. 
We will just do it the best we can and we certainly intend to cut down 
this average length of time. 

Mr. Rogers. Thank you. That is all I have. 

Mr. Keatina. Mr. Hillings? 

Mr. Hixurnes. | certainly concur in the proposed new policy of 
putting the emphasis on security rather than loyalty because it seems 
to me that so many times in the past no action was taken because 
disloyalty could not be proven, yet it was admitted that there was a 
question of security. There is one other concern that I have about 
the security order, on which we had testimony before this committee 
last December. At the time we had the testimony I believe the order 
had not officially been issued and there was some discussion given 
us as to what the order would contain in the course of the testimony. 
The disturbing idea to me was that a series of boards and so forth 
would be set up which would encourage a great deal of redtape and 
perhaps tend to bog down the whole operation. Have you given 
much study so far to the order itself? Have you gone very far yet 
in developing regulations? 

Mr. McLeop. I had better clarify what I have said about this 
security and loyalty business. There are two security orders in the 
course of presentation, one of which deals with the employees of the 
United States Government and the other will be an amendment to 
this order relating to U. N. personnel. It is hoped that we can make 
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these two conform somewhat so that the procedures will not be 
entirely different. The order which is now in effect conforms to the 
old loyalty board setup which, it is envisioned, will be allowed to go 
out of business. Whether or not the U. N. will agree to set the se- 
curity criteria instead of the loyalty criteria, I have no way of knowing. 

Mr. Hixurnes. But vou do intend to try to streamline the process 
so these things can be handled very quickly? 

Mr. McLeop. Yes, I hope todo that. I think we must bear in mind 
that we cannot give absolute power, which gives you the essence of 
speed in these cases. You have to safeguard the process somehow 
so that the individuals are not going to be completely bereft of any 
opportunity to appeal or have their cases reconsidered. Within the 
limitations of those safeguards which we have in mind, we intend still 
to get speedy action. 

Mr. Hixurnes. It is vour function, as I understand it, Mr.. McLeod, 
to gather security and lovalty information for the Department. Is 
that not correct? 

Mr. McLeop. Yes, sir, that is the function of the security office, 
which is under my jurisdiction. 

Mr. Hiiurnes. You then pass that information on to your superior, 
is that right? 

Mr. McLeop. Yes, sir. 

Mr. Hixurnes. Or are vou empowered to take action directly? 

Mr. McLeop. We are getting into a field that we have not yet had 
a really clear understanding on. It is a matter of policy that is under 
discussion. 

Mr. Hruuinos. In any event, if vou are passing on information to 
your superior, it would be proper for you to make a recommendation, 
would that not be correct? 

In other words, vou are not just a fact-gathering agency. You 
also in your capacity could make specific recommendations based on 
your evaluations of the facts, is that not right? 

Mr. McLeop. I have assumed that was true but I think we are 
going to have to straighten the matter out in the future. 

Mr. Couurer. Mr. McLeod, under the new security order as it 
deals with United Nations employees, would a comment, as was 
had under the secret arrangement, be forwarded to the United Na- 
tions, or would the substance of the information itself go forward? 

Mr. McLeop. You mean under the proposed order or the one 
now existing? 

Mr. Couuier. The one now existing, this new one that went into 
effect in January. 

Mr. McLeop. I am not clear on that, Mr. Collier, whether they 
insist on having substantive information or not. It is my impres- 
sion they do not. 

Mr. Couturier. Would you propose that they do have substantive 
information rather than a comment or evaluation from the State 
Depariment? 

Mr. McLeop. As a security man I would prefer that you never 
get into this substantive matter, because then you are always in 
danger of exposing your files, your sources, and so forth. 

Mr. Coutter. So it is better to have that comment from a security 
standpoint. 
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Mr. McLeop. If the arrangement can be worked out I think it is 
better from a security standpoint. 

Mr. Couuier. That is all. 

Mr. Keatinc. Thank you very much, Mr. McLeod. 

Mr. Couurer. Mr. Chairman, before this session closes, we have 
received, through Mr. Lane himself, Mr. Myles Lane, former United 
States Attorney for the southern district of New York, and from 
some individuals, letters relating to his participation in the handling 
of the grand jury which first made a presentation and brought this 
matter to the attention of the committee. I would like, with your 
permission, to insert those letters in the record. 

Mr. Keatine. They are letters which Mr. Lane has requested be 
placed in the record as an explanation or in defense of his position? 

Mr. Couurer. That is correct. 

Mr. Keatina. They will be so received without objection. 

(The letters referred to follow:) 


New York Ciry, N. Y., January 6, 1952 
Hon. Frank L. CHELF, 
House of Representatives, Washington, D. C. 


Honorep Sir: I am one of the grand jurors who signed a presentment which 
was filed in the United States court here in December 1952. 

In this evening’s New York World Telegram and Evening New York Journal! 
I read the article regarding Hon. Myles Lane, United States attorney, southern 
district, New York, and the letter written to you by Mr. H. Lloyd Jones one of 
my fellow jurors. , 

I too wish to join with Mr. Jones in his efforts to eradicate any impression that 
might have been created that has done an injustice to Mr. Lane arising out of the 
hearings that were held by your committee in December 1952. 

Mr. Lane did not interfere with the preparation of the October 1952 rough 
draft of a presentment that was in the process of being prepared. All that Mr 
Lane did in regard to this October rough draft was to advise the jurors that in 
his opinion the proposed presentment would violate the law. In view of this the 
presentment in October that was drafted was never signed or filed. 

The December 1952 presentment was prepared by a committee of our jury 
headed by Mr. Jones and approved by Mr. ne and Mr. Cohn. It was then 
submitted to the jurors, but before we acted upon same Mr. Lane requested the 
jurors to have lunch (as it was in the morning when the subcommittee reported 
to us) so that he might have a chance to have the same read by his superiors in 
Washington, who had asked him to secure the same for them before it was sub- 
mitted to the court. We went to lunch. On our return Mr. Lane met the 
jury, and thanked them for the kindness shown him and Mr. Cohn, and we all 
proceeded to the courtroom and submitted our presentment to the court. It 
was then filed 

Mr. Lane and Mr. Cohn were always cooperative with the jury and I never 
had any impression that Mr. Lane was trying at any time to interfere with me in 
my duties as a juror, and I have sat on grand juries for many years. Mr. Lane 
and Mr. Cohn were both commended by the jury for the fine work done by them 

With assurances of my esteem, I am, 

Respectfully yours, 
Mrs. Katuryn G. LANDEs. 


New Yorx 25, N. Y., 
January 12, 1953. 
Hon. Frank L. CuE.r, 
Chairman, Subcommitive of House Judiciary Committee, 
House of Representatives, Washington, D. C. 


Dear Mr. Cue tr: I am writing to you as a member of the June 1951 Federal 
grand jury (southern district New York). I have been reading newspaper accounts 
and watching television appearances by some of my fellow jurors and have been 
amazed at some of the statements made, which were completely foreign to certain 
events which actually transpired and which I witnessed. 

I am particularly incensed at the inferences that Myles Lane, United States 
attorney, ever in any manner whatsoever took any action which could be inter- 
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preted as an attempt to suppress our presentment or frighten us into withholding a 
report. 

In the interests of fairness and decency, I feel that it is only proper to put myself 
on record as being in complete ——- with any opinion that improper 
influence was exerted upon us by Mr. Lane. 

Sincerely yours, 
MatiLtpa BLAIKIE. 


New York, N. Y., Jan-ary 12, 1958. 
Mr. Myues J. Lane, 
United States District Attorney, 
United States Courthouse, Foley Square, 
New York 7, N. Y. 

Dear Mr. Lane: Mr. H. Lloyd Jones sent me a copy of his letter to Hon. 
Frank L. Chelf, chairman, subcommittee of House Judiciary Committee, House of 
Representatives, Washington, D. C., and a copy of his statement giving his version 
of the developments arising out of the presentment on disloyalty of certain United 
States citizens at the United Nations. 

I thought you might like to have a copy of my reply to Mr. Jones, relative to 
this report. 

Sincerely, 
Epwarp E. McNAatty. 


New York 28, N. Y., January 8, 1968. 
Mr. H. Lioyp JoNngEs, 
New York 8, N. Y. 


Dear Mr. Jones: I apprecitae very much receiving a copy of your letter to 
Hon. Frank L. Chelf, chairman, subcommittee of House Judiciary Committee, 
House of Representatives, Washington, D. C., and a copy of your statement 
giving your version of the developments arising out of the presentment on dis- 
loyalty of certain United States citizens at the United Nations. 

I followed very closely the press reports of the hearing resulting from this 
presentment and I was very much disturbed as I agree with you as an active 
participant at the grand jury proceedings an injustice has been done to Mr. Myles 
J. Lane, United States attorney. 

This was the first time I served on the Federal grand jury and while it was a 
long session and interfered with my business cebtiabe considreably, I must say 
that I feel that the members of this jury have contributed a service that should, 
in future, help to improve the security of this country and I am very proud that 
I had the opportunity to serve. 

However, it is very distrubing to think that a certain few would take advantage 
of their position for the sake of publicity and self-glorification. 

It took real courage and ability on your part to submit your statement to Mr. 
Chelf and I will always continue to hold you in very high esteem for doing it. 

Looking forward to renewing our friendship, I am 

Very sincerely, 
Epwarp E. McNatty. 


P.S. As yet I have not received a copy of the presentment. I think all of the 
members of the jury should receive a copy as a memnto of their services. E.E.M. 


Bronx 56, N. Y., January 16, 1953. 
Hon. Myues J. Lang, 
United States Attorney, Southern District of New York, 
United States Courthouse, New York 7, N. Y. 

Dear Mr. Lane: Thank you for your letter of January 12. 

At the time you spoke to the grand jury on October 9 and advised that we 
were subject to libel if we made the presentment, I did think that we were getting 
the scare treatment, as I could not believe that Mr. Cohn* would stand by an 
let the grand jury put themselves, through layman’s ignorance of the law, in a 
precarious position. 

When you appeared before the grand jury in December and explained your 
position, that you were just doing your job as directed by the Attorney General, 
my thoughts regarding the above changed. 
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My opinion is that, personally, you were making no attempt to block or hinder 
the presentment. 
Wishing you continued success, I am, 
Yours very truly, 
F. L. Burke 


DoELKER AND MUHLFELD, INc., 
New York, January 16, 1958. 
Myues J. Lang, Esq., 
United States Department of Justice, 
New York 7, N. Y. 

Dear Mr. Lane: I have your letter of January 12 and I recall very well when 
you came into the grand jury room on October 9, 1952, after the rough draft of 
the presentment was read to us. 

As a matter of fact, I, for one, appreciated your guidance in filing a presentment 
that was legal in place of one that was invalid. 

Mr. Jones mailed me the different articles that appeared in the paper mentioning 
you very unfavorably, but I am sure those newspaper articles did not tell the 
truth. 

I can assure you that at no time did you in any way try to intimidate the jurors, 
or try to block the presentment. 

I feel we were fortunate to have you to guide us in something that was out of 
our field. 

I think these accusations against you are baseless and unjustified. 

Very truly yours, 
WiiuraM G. DoELKER 


P. 8S. Unfortunately I was in St. Vincent’s Hospital the day the yams ore 
was filed, after having served 18 months on the jury. Incidentally, I would like 
if possible to have a copy of the presentment. 


ParK CHAMBERS, 
New York 19, N. Y., January 19, 1968. 
Mr. Migs J. LANE, 
United States Attorney, United States Courthouse, 
Foley Square, New York 7, N. Y. 


Dear Mr. Lane: I have your letter of the 12th, in which you ask me to state 
what my reaction was to the statements you made before the June 1951 grand 
jury, of which I was a member. 

Based on my recollection of what transpired in the jury room, it is my belief 
that your comments regarding the first draft of the presentment were based on 
your kriowledge of the law, and reflected your sincere desire to instruct the jurors 
for their own protection. 

With regard to other matters connected with your appearance before us, I feel 
that your requests were made in the line of duty, upon instruction from your 


onpeent: , 
have no doubt whatsoever as to your loyalty. In the light of your official 
activities any belief to the contrary is completely without foundation, in my 
opinion. 

Very truly yours, 


CONSTANTINE CHRISTATOS. 


New York 1, N. Y., January 21, 1958. 


Dear Mr. Lane: Forgive my seeming tardiness but just returned a couple of 
days from the country. 

_— very much surprised at some of the testimony in Washington. At no 
time to my recollection was there any action on your part to intimidate the jury, 
but you made every effort to advise us and repeatedly referred to your bein 
100 percent with us. If anyone knew this jury, they would laugh at the idea o 
intimidating them. 

Am sorry you will be leaving us but am sure whatever connections you make, 
will be marked with success. 

Sincerely yours, 
Eustis WEAVER. 
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New York, N. Y., January 21, 1968. 
Hon. Myues J. Lang, 
U. 8. Attorney, U. S. Court House, Foley Square, New York, N. Y. 


My Dear Mr. Lane: Re your letter of 12 Jan. to the members of the June 
1951 Grand Jury: 

I was not present at any of the jury sessions after early June 1952, because I 
had so many out-of-town commitments that the Foreman very kindly excused 
me from continued service. I can say, though, that I thought very highly of 
the character of the appearances you made before us prior to that date, and | 
was impressed by your evident fairness. 

I was, I may say, somewhat disturbed by the methods employed by Mr. 
Cohn. He took the part, it seemed to me, more of a prosecuting attorney than 
of a seeker after facts. Denunciation and innuendo are not evidence, and the 
tenuous chain of acquaintanceship is not proof of evil doing. Mr. Cohn took it 
for granted that the virtue of Elizabeth Bentley was the vice of anyone she may 
have been prompted to remember. The jury seemed to feel that although there 
was not enough evidence for an indictment, people should get fired from their 
jobs anyway. I did not like that; nor was there ever any explanation given of 
the relation of U. N. to the United States. But perhaps I am too much an 
admirer of Learned Hand to suit the publicity seekers. 

Sincerely yours, 
Henry S. CuHurcHiL. 


New York 21, N. Y., January 80, 19658. 
Mr. My zs J. Lang, 
United States Attorney, Southern District of New York, 
United States Courthouse, Foley Square, New York, N. Y. 


Dear Mr. Lane: I am in receipt of your letter of January 12, 1953, and I 
deeply regret that I was unable to answer it sooner. To be perfectly frank, I was 
quite dismayed with the testimony given in Washington by some of my fellow 
members of the June 1951 grand jury, and Mr. Cohn. 

I am gratified that one of my fellow jurors, Mr. Lloyd Jones, wrote and expressed 
most admirably my own sentiments including the injustice I felt was done to you. 

My own recollection of the events of that session in October 1951 was that 
a number of jurors were under the impression that enough witnesses had appeared 
before us and based on the testimony heard they felt a presentment should be 
prepared. Admittedly, most of us were not familiar with the proper format of a 

resentme.t, so a request was made of Mr. Cohn to prepare a rough draft of one. 

t was the understanding that each juror was to write out either his own rough 
draft or at least outline the various points he felt should be covered. The object 
being that then the final draft would be prepared covering the best of all 
suggestions. 

I distinctly recall your appearing before us and advising us that the rough draft 
as prepared by Mr. Cohn was faulty inasmuch as it included the names and testi- 
mony of various witnesses that had appeared before us. You also explained the 
possible legal consequences of such a presentment. It was at this same session 
that I recall that Mr. Kelly, our foreman, called to our attention a presentment of 
& previous jury on which he had served, that had been impounded because it 
was defective. At the same time, you made the suggestion that in your opinion a 
delay would be advantageous because there were still many important witnesses 
to be heard. After you left, Mr. Cohn stated that he also was in accord with a 
delay, stating that if he were not, he would urge us to proceed immediately with 
the preparation of a final presentment. 

There is no doubt in my mind that every juror knew that we could have pre- 
pared and filed a presentment without requiring anyone’s permission and therefore 
it is obvious that we all were in agreement upon a delay. I, for one, am grateful 
for your advice on the ommission of names and testimony. The final proper 
presentment is now a matter of record, was not impounded by the judge, and I 
sincerely trust will serve its purpose. 

With reference to the events of December 2, 1952, we had arranged to meet to 
hear the final draft of the presentment and to sign same before presentation. At 
that time, you appeared before us and requested a delay to afford Mr. McGranery 
an opportunity to read, digest and therefore to be in a position to comment on the 
presentment. Inasmuch as time was ones out, we finally agreed to defer the 
filing until 2 p. m. of the same day, during which time you would have an oppor- 


tunity to discuss it further with your superior. On our return at 2 p. m. you 
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advised us that Mr. McGranery has agreed not to oppose the filing but reserved 
the right at some future date, to offer any comments which he though proper 
inasmuch as he hadn’t the opportunity to read and digest the subject matter. 

I fervently hope that the constructive suggestions in the presentment will not 
be lost sight of in view of all the publicity. In that case, I would feel that the 18 
months I faithfully attended every session but one, will have been in vain, whereas 
so much good could have come from it. 

It is my firm conviction that you personally were behind us 100 percent and 
were in complete sympathy with the objectives of the presentment; that you gave 
us the best legal advice and that our objective was accomplished. 

I wish at this time, to extend to you my grateful appreciation for all the coopera- 
tion and sound advice you gave us. 

Very truly yours, 
Joun J. Drew. 


Canin MANUFACTURING Co., 
New York 19, N. Y., February 10, 1958. 
Mr. Mytes LANE, 
Federal District Attorney, 
Federal Courthouse, New York City. 


Dear Mr. Lane: Upon my return from a few weeks trip I found a letter in 
my mail from Mr. H. Lloyd Jones, another member of the June 1951 Federal 
grand jury, regarding the headlines of the news reports about the presentment we 
made, and the wrong impression that some gave about the pressure applied against 
us concerning it. He is disturbed that as a result injustice may have been done 
certain individuals in your office. 

It is equally disturbing to me. I want you to know that I never felt that you 
exerted any undue influence in our deliberations or our findings. On the contrary, 
you were fully cooperative when we solicited your legal advice as to the phraseology 
of the presentment. On the occasion when we first contemplated a presentment 
and showed you a rough draft and you cautioned us as to faulty wording, I did 
not consider it intended as intimidation. 

Very truly yours, 
J. A. Canin, 


CunnincHaM & Watsu, INc., 
New York, N. Y., February 13, 19658. 


Mr. My tes J. Lane, 
United States Attorney. United States Courthouse, 
Foley Square, New Yurk, N. Y. 

Dear Mr. Lane: I found yours of January 12 awaitirg me at my apartment 
on our return from vacation. This is the reason for my long delay in replying. 

Actually I think this whole affair has been belabored too much from the begin- 
ning, and its importance magnified by the reporting. However, the statement I 
made in writing to the Chelf committee represents my honest recollection of the 
whole episode. I enclose a copy in case you have not seen it. 

ours faithfully, 
Ricuarp L. STroBRIDGE. 


STATEMENT By RicHarD L. STROBRIDGE 


My name is Richard L. Strobridge. I was a member of the June 1951 Federal 
grand jury of the second district of New York, which was discharged last Tuesday, 
December 2; after an 18-month term of service. 

Last Friday, December 5, I was interviewed by Mr. Murray York on behalf of 
the Chelf committee of the House of Representatives to investigate the Depart- 
ment of Justice. Mr. York told me he was primarily interested in allegations by 
members of my jury, express or implied, of a conspiracy within the Justice De- 
ment or between the Justice and State Departments to influence our grand jury 
to withhold its contemplated presentment setting forth conditions among Ameri- 
can citizens employed by the United Nations. 

I told Mr. York that while I thought a certain amount of face saving had been 
attempted, I doubted if it justified the term ‘‘conspiracy” and at best was of only 
minor significance. However this statement, which as already noted consists 
largely of opinion and hearsay on my part, is prepared at Mr. York’s request. 


30738—53—pt. 1——-29 











442 INVESTIGATION OF THE DEPARTMENT OF JUSTICE 


I cannot fix the date, but some time after Mr. McGranery was appointed At- 
torney General, the newspapers carried an announcement of the appointment of 
Roy M. Cohn as special assistant. My recollection is that in the course of our 
congratulatiors to Mr. Cohn on this promotion, some jury member asked if his new 
position would help in our United Nations work and Mr. Cohn replied in effect 
that it would—that Mr. McGranery had promised him every support despite 
pressure from the State Department at the instance of the United Nations to have 
the Justice Department call off the United Nations investigations. This remark 
was incidental, and the above is my best recollection of it. 

In the latter part of October the grand jury became impatient because of the 
long string of United Nations witnesses which came before it, for the most part 
claiming privilege and refusing to answer significant questions. In executive 
session it was decided to press for a presentment of the startling situation we had 
found in the United Nations, and we so informed Mr. Cohn and requested him to 
supply a rought draft of a presentment for our study. This he did, although 
under great pressure of time, and gave each jury member a copy for study and 
criticism. I cannot fix the date other than that it was before election dav. 

I think the jury met again to discuss the presentment, and this meeting may 
have been on October 30, but I cannot verify this. At this meeting, however, 
Mr. Cohn told us that he and the Federal District Attorney Mr. Lane had spent 
the previous day in Washington discussing our announced project of a presentment 
with representatives of the Justice Department, including Mr. Hoover, of the 
FBI, and I think also including a representative of the State Denartment. Mr. 
Cohn said he would prefer to have Mr. Lane report on the Washington meeting, 
which Mr. Lane then did. 

Mr. Lane said in effect that as the attorney for the district in which our jury 
was operating, it was his duty to advise us. He must therefore report that the 
Justice Department did not approve of our proposed presentment; for one reason, 
it was not in proper form and might subject members of the grand jury to libel 
suits; additionally, it quoted directly from testimony before the grand jury, which 
is not permitted. Members of the jury told Mr. Lane that they had already 
noticed these two points and had corrected them in their own rough suggestions; 
my own deduction, for whatever it is worth, is that this was an attempt to frighten 
the jury somewhat. Mr. Lane said further that the entire matter of disloyalty 
of American citizens employed by the United Nations was under constant dis- 
cussion between the United Nations and the State Department and that the 
State Department was hopeful of arriving at a satisfactory solution, provided we 
did not upset the applecart with well meant but clumsy procedures. I should 
emphasize that I do not think Mr. Lane’s statement was as blunt as this, but this 
is the inference I drew. Mr. Lane said the meeting in Washington was anxious 
to have us hear an expert from the State Department, a Mr. Fisher, on this whole 
subject. Since the grand jury had no desire to hinder the State Department 
negotiations, it was agreed that we would await an appearance by Mr. Fisher and 
hence postponed active work on a presentment for the time being. There was 
also some reference to the fact that a national election was in the offing, but Mr. 
Lane said in effect that had no part in the report he was making. 

My guess would be that it was on November 13 that Mr. Adrian Fisher, of the 
State Department, appeared before the grand jury and explained the methods put 
into effect, since 1946 to check through various security agencies on names sub- 
mitted by the United States mission of American citizens employed by the United 
Nations. Mr. Fisher gave it as his opinion, in answer to a question, that the 
jury would be well advised to await the results of further negotiations by the State 

Jepartment with the United Nations, rather than give publicity to the matter 
through a presentment. The jury, however, was not in agreement with this 
viewpoint. 

Mr. Fisher was requested to return 1 week later and bring with him certain 
information concerning American citizens employed both in the Secretariat of 
the United Nations and in the various ‘“‘specialized agencies’’ of the United 
Nations. 

When he did so, on November 20 if my dates are correct, he brought a number of 
names but did not meet the request of the grand jury for names of State Depart- 
ment employees who had allegedly supplied results of security checks to the 
United Nations. He stated that he received instructions from his superiors not 
to provide such information to the grand jury on the ground that it was con- 
fidential material of the executive branch of the United States Government. 
Believing itself entitled to have the information, lack of which would prove a 
handicap in appraising the State Department routine, the grand jury took the 





INVESTIGATION OF THE DEPARTMENT OF JUSTICE 443 


witness before Judge Weinfeld. It developed that the Justice Department had 
by telephone to Mr. Lane approved the contention of the State Department and 
this approval had been communicated to Mr. Cohn; Mr. Cohn was therefore in 
the anomalous position of attempting to assist the grand jury, apparently against 
the express orders of his department. The matter being somewhat complicated, 
Judge Weinfeld took it under advisement and reserved decision; and as far as I 
know has not vet rendered one. 

Since the life of the grand jury was due to end by law by December 4, 1952, it 
met again J think on November 24 or November 25 (I was absent) and appointed 
a subcommittee to proceed with the drafting of a presentment; appointed to that 
committee were Messrs. Jones, Zimmerman, Cahil, and myself with the foreman 
Mr. Kelly attending ex officio. The committee met on Wednesday, November 26, 
and assisted Mr. Cohn in the dictation of a rough draft to cover the various points 
to be included. Members of the committee worked through Thanksgiving Dav, 
November 27, and met again on November 28, on this occasion also showing Mr 
Lare copies of a couple of variations of a presentment, to the end that Mr. Lare 
might give his opinion of their legalitv. Mr. Lane stated that he saw nothing 
wrong with them and that he was 100 percent behind the jury in its efforts to 
publicize through the medium of a presentment the conditions it had uncovered 
at the Urited Nations. After a discussion of the form and content of the present- 
ment, Mr. Cohn was given our notes and authorized to make certain minor changes 
and have the presentment in final form for the meeting of the full grand jury the 
following Tuesday, December 2. 

The jury met at 10:30 on December 2 and after discussion and a couple of minor 
changes (one of them involving mention of the Federal dis‘rict attorney by name 
instead of merelv bv office), the jury gave unanimous approval on the presentment 
and voted that it be taken down to court for presentation to a Federal judge. 

In the meantime Mr. Cohn had been called from the room and the jury, becom- 
ing impatient of the delay, asked the foreman Mr. Kelly for the reasons. He 
reported that Mr. Cohn was on the telephone vith Washington and he, Mr. 
Kelly, gathered that Washington, meaning the Justice Department, was opposing 
our handing up of the presentment. This served only to anger the grand jury 
which thereupon feral the presentment and voted unanimously to present it 
conditionally to the judge, with a further meeting to be held the following day if 
the judge was not willing to receive the presentment without sealing it. The 
jury also requested the presence of Mr. Lane, who appeared and said as I recall it, 
that the Justice Department would like a little more time to study the present- 
ment. Since the jury did not understand why the Department in Washington 
should go over the head of its representative in New York, Mr. Lane, and inter- 
vene in a matter in which it had no authority, the jury protested against further 
delay. Mr. Lane stated that he was acting under direct orders from his superiors 
and requested that we delay the matter at least long enough for him to telephone 
the substance of the presentment to Mr. McGranery. This the jury agreed to 
do, although reluctantly, and recessed until 2 o’clock. Shortly thereafter in 
response to a direct question by a juror, Mr. Lane stated that he would not 
oppose the presentment in court, but that Mr. McGranery reserved the right to 
comment on it—giving further cause for resentment and bewilderment to the 
grand jury which even yet does not understand Mr. McGranery’s interest in this 
particular presentment. However, Judge Edelstein accepted the presentment 
from the jury and stated that it would not be sealed and thereupon the jury was 
discharged with the thanks of the court. 


State oF NEw YORK, 
County of New York, ss: 
Richard L. Strobridge being duly sworn says that the above statement signed 
by him on December 9, 1952, is a true statement to the best of his knowledge and 
belief. 


Mr. Keatine. The committee will at this time go into executive 
session for the purpose of considering a matter which the gentleman 
from Colorado wishes to bring before us. This will conclude the 
public session. 

(Whereupon, at 12:05 p. m., the subcommittee proceeded in execu- 
tive session.) 
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WEDNESDAY, APRIL 29, 1953 


Hovse or REPRESENTATIVES, 
SpecraL SuscoMMITTEE To INVESTIGATE THE 
DEPARTMENT OF JUSTICE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met pursuant to call at 10:05 a. m., room 356, 
House Office Building, Hon. Kenneth B. Keating (chairman of the 
subcommittee) presiding. 

Present: Messrs. Keating, Jonas, Hillings, Willis, and Rogers. 

Also present: Robert A. Collier, chief counsel, and W. Wade 
Bromwell, staff investigator. 

Mr. Keatina. The committee will come to order. 

The hearings today concern the abrupt dismissal of two indict- 
ments against a bond dealer named Roy E.Crummer. ‘The action 
was authorized by Assistant Attorney General T. Lamar Caudle and 
approved by Attorney General Tom Clark on June 10, 1946. 

The Crummer case was brought to the attention of the committee 
early in its investigation. When the committee obtained access to 
the Department of Justice’s files on this case, the Department itself 
felt called upon to make a rather startling comment. Simultane- 
ously, with his delivery of the files, Attorney General McGranery 
released a statement to the press in which he characterized United 
States v. Crummer as “one of the biggest mail fraud cases ever to be 
filed by the Government.” The bare statement of facts which he 
gave to the press at the same time fairly implies that Attorney General 
McGranery was at least puzzled over this episode in the regime of one 
of his predecessors. 

Crummer’s offenses were charged to him in connection with the 
refinancing of municipal securities in the State of Florida. The Fed- 
eral Government, through the Securities and Exchange Commission 
and the Post Office Department, made a thorough investigation of 
his dealings, conducted by a full staff of investigators and extending 
over a period of approximately 2 years. 

Based upon the findings of these agencies, the United States at- 
torney in the district of Kansas—where many of the complainants 
resided —made a presentment to a Federal grand jury, and-obtained 
the indictments against Crummer and his associates on August 3, 1944. 

Crummer demurred to the indictments, and his attorney succeeded 
in having one of them quashed on technical grounds, by a Federal 
district judge. Up to this point the proceedings were exemplary; the 
Government attorneys sought vigorously and the Department of 
Justice succeeded in having the district judge’s order reversed, on 
appeal, by the circuit court of appeals. Crummer’s petition for cer- 
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tiorari to the Supreme Court of the United States was likewise vigor- 
ously opposed and defeated by the Department of Justice. Thus 
the highest court in the land sustained the legal sufficiency of the 
indictment. 

Then Crummer changed his tactics. He engaged prominent at- 
torneys and took his case straight to the top officials in the Depart- 
ment. A series of conferences were initiated, one with the Attorney 
General himself and several with Assistant Attorney General Caudle. 
Before any further action was taken in the field, the order went out 
to nolle prosse both cases. 

It is indicative of relations existing between the Department of 
Justice and its outposts at this time that the United States attorney 
in Kansas, when directed by Caudle to dismiss the case, refused to 
act on oral instructions and insisted upon a letter, which was subse- 
quently prepared and sent. 

The period of limitation has long since run on these prosecutions, 
and in developing testimony about the episode, care will be taken to 
avoid retrying Crummer for the offenses charged to tim. The issue 
is whether or not the Government was improperly induced to abandon 
irrevocably its day in court. 

The first witness, Mr. Collier, is Mr. Roy Frank? 

Mr. Courier. Yes, sir. 

Mr. Keartine. Mr. Frank, will you rise? Do you solemnly swear 
that the evidence you give in this proceeding will be the truth, the 
whole truth and nothing but the truth, so help you God? 

Mr. Frank. I do, Mr. Chairman. 


TESTIMONY OF ROY C. FRANK, ATTORNEY AT LAW, 
WASHINGTON, D. C. 


Mr. Couturier. Your full name is Roy C, Frank? 

Mr. Frank. That is right. 

Mr. Couurer. And your occupation? 

Mr. Frank. I am a practicing attorney. 

Mr. Courier. Where were you graduated? 

Mr. Frank. From the University of Minnesota Law School and 
the Minnesota Academic College in 1926. 

Mr. Couturier. Where were you licensed to practice law? 

Mr. Frank. In the State of Minnesota, the District of Columbia, 
and several United States district courts. 

Mr. Couturier. When you first took up the practice of law, what 
positions did you hold? 

Mr. Frank. I was in private practice from 1926 to 1930. In 1930 
I was elected county attorney or prosecuting attorney of Leseuer 
County in Minnesota. From 1931 to 1933 I was county attorney 
and also practiced law on the side. 

Mr. Couuier. Following that? 

Mr. Frank. In 1933 I was appointed assistant attorney general of 
the State of Minnescta. I left that office December 31, 1938. 

Mr. Couiier. And where did you go from thete? 

Mr. Frank. In August of 1939 I came with the Wage and Hour 
Division of the Department of Labor in Washington. I stayed there 
until August of 1942, when I was appointed Special Assistant to 
the Attorney General of the United States and was assigned to the 
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Criminal Division. I stayed there until, I believe, sometime in 
August of 1944 and I was assigned to assist in the trial of alien-property 
cases. I formally transferred to the Claims Division in 1945. In 
1946, in September, I went with the Post Office Department as Assist- 
ant to the Solicitor, which title was changed in 1947 to Associate 
Solicitor. 

On April 1, 1951, I was appointed Solicitor, which office I held 
until March 14 of this year when I resigned to go into private practice 
in Washington. 

Mr. Couturier. So your last position was that of Solicitor of the 
Post Office Department? 

Mr. Frank. That is correct, Mr. Collier. 

Mr. Coutier. While you were in the Department of Justice you 
were head of the Fraud Unit of the Criminal Division, is that correct? 

Mr. Frank. I was Acting Chief of the Fraud Unit. There was not 
any chief there. I was put at the head of it and I held the position of 
Acting Chief but not under anybody in that particular unit. 

Mr. Couurer. That was in 1944? 

Mr. Frank. I believe I was placed in that position in December 
of 1943 and I left there, I believe, in August of 1944 to go up with 
Alien Property, as I testified. 

Mr. Couturier. During the time that you were acting head of the 
Fraud Unit, did there come to your attention a case which we will call 
the Crummer case? 

Mr. Frank. There did. 

Mr. Couuier. How did that case first come to your attention? 

Mr. Franx. It was brought to me a few days prior to July 5, 1944, 
by a Mr. Robert Rubin, who was assistant general counsel of the 
Securities and Exchange Commission. I believe Mr. Rubin is dead 
now. 

Mr. Robert Rubin brought an investigative file of the Brown- 
Crummer Investment Co. He told me that the violations as shown 
in the file were old and that the statute of limitations would be 
applicable in a short time. Mr. Rubin also informed me that the 
evidence file was in the possession of the United States attorney, and 
that the United States attorney was waiting for authorization from 
the Department of Justice to present it to a grand jury. 

Mr. Couuier. Was it unusual for Mr. Rubin to bring this to you 
in this manner? 

Mr. Frank. No; it was not unusual. Mr. Rubin had more or less 
of a habit of bringing in cases personally, discussing them with me 
and then leaving them. 

Mr. Couirer. And the fact that the statute of limitations was 
about to run on certain phases, was that usual or unusual? 

Mr. Frank. I would not say it was usual but it was not unique. 
It was not the only case that we had where the statute was almost run. 

Mr. Coturer. What action did you take when this matter was 
referred to you by Mr. Rubin? 

Mr. Frank. I discussed it with Mr. Rubin for some time. May I 
say that this goes back 9 years and my memory is not as good on what 
happened 9 years ago as it is on what happened 9 months ago. 

After I talked to Mr. Rubin I read the report of the investigation, 
and from the contents thereof, but without verification by reference to 
the exhibits since they were in the possession of the United States 
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attorney, I formed the conclusion that there were definite violations 
of the Securities Exchange Act and of the mail frauds statutes. On 
July 5 I prepared a telegram directed to the United States attorney 
stating my conclusions and authorizing him to present the matter to 
a grand jury if he agreed with me. 

Mr. Courier. How much time did you actually spend reviewing 
this material? 

Mr. Frank. I should say, if my memory serves me correctly, 3 or 
4 days. 

Mr. Couurer. Were you doing that in connection with other work 
or did you devote your sole time to this? 

Mr. Franx. I had other work to do but I gave this preference and 
spent practically full time on this because of the statute of limitations 
going to run. 

Mr. Couturier. You say you did not have available the exhibits? 

Mr. Frank. That is right. 

Mr. Couturier. But you did have available a report? 

Mr. Frank. I had the investigative report of the Securities and 
Exchange Commission. 

Mr. Couturier. Did that refer to the exhibits in the nature that it 
set out substantive information from those exhibits? 

Mr. Frank. Mr. Collier, I have not seen the investigative report 
since that time. I do not know what it set out, but based upon my 
experience there would have been a résumé of the evidence in the 
investigative report. If there was not, then you would have nothing 
to determine the case on. 

Mr. Courter. So that the report did actually contain the necessary 
information. 

Mr. Frank. It contained all of the information that I needed to 
satisfy me that there were indications of violations of the act. 

Mr. Couturier. Do you recall how lengthy that report was? 

Mr. Frank. No, I do not. As I say, I have not seen it since 
that time. 

Mr. Couturier. Was it voluminous? 

Mr. Frank. Mr. Collier, I would not want to say because I have 
not seen it. I had forgotten about this case for several years. 

Mr. Co.uier. You prepared a telegram. Do you have a copy of 
that telegram? 

Mr. Frank. Yes, I do, Mr. Collier. 

Mr. Couturier. Will you read that to the committee? 

Mr. Frank. This is initialed ‘‘T. C. C.,’’ which would be Tom C. 
Clark, “R. F. C.,” which is myself, and “L. F.,” which is my secretary. 
The file number is 115-29-13. The date is July 1944. It is addressed 
to the United States attorney at Topeka, Kans. It reads: 

After reviewing Securities and Exchange Commission’s report re the Brown- 
Crummer Investment Co., I have reached the conclusion that there are definite 
violations of sections 17A and 15 (C) (1) of Securities Exchange Act and of the 
mail fraud statute. Accordingly, if you agree you are authorized to present the 
two cases in the report to a grand jury. Letter following. 

It is signed, ‘Tom C. Clark, Assistant Attorney General.” 

Mr. Co.trer. And that was the normal practice in this type of 
case, for you to prepare the telegram over the signature of the Assistant 
Attorney General in charge of the division? 

Mr. Franx. Either a telegram or a letter authorizing the action. 
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Mr. Couturier. And that was the Crimina! Division that you were in 
at that time? 

Mr. Frank. That is right. 

Mr. Courier. After sending that, did you hear from the United 
States attorney or anyone at the United States attorney’s office? 

Mr. Frank. On July 6, 1944, or on July 7, 1944, I received a tele- 
phone call from Mr. Davis. 

Mr. Courier. Eugene W. Davis? 

Mr. Frank. I do not know the initials. I have not got that here. 
He was assistant United States attorney. Mr. Davis wanted to know 
who the individual defendant should be. I advised him that the 
report studied: by me was not in sufficient detail to permit such a 
determination without reference to the exhibits. To the best of my 
recollection, 1 further told Mr. Davis that violations were indicated 
by the report, but not having the exhibits to examine, I must neces- 
sarily leave final determination to his office. If he decided not to 
present the case, 1 would appreciate his advising me, stating the 
reasons for his conclusions. 

On July 7, 1944, I wrote the United States attorney a letter con- 
firming my telegram of July 5, 1944, and my telephone conversation 
with Mr. Davis. 

Mr. Couturier. I show you a photostatic copy of a letter dated 
July 7. 

Is that the letter which you sent? 

Mr. Frank. Yes. 

Mr. Couturier. Will you read that, please? 

Mr. Wiis. Is that the followup letter after the telegram? 

Mr. Cou.ier. That is the letter you referred to, is it not? 

Mr. Frank. It is. This bears the ‘nitials, “TCC:RFC:hrs.”’ It 
is dated July 7, 1944, and is addressad to George H. West, Esq., 
United States attorney, Topeka, Kans. It reads: 

I have caused the report of the Securities and Exchange Commission in the 
above matter to be examined for the purpose of determining whether the infor- 
mation contained therein indicated violations of sections 17 (a) and 15 (e) (1) 
75) Securities Exchange Act of 1933 and of the mail fraud statute (18 U. 8. C. 

I am of the opinion that the contents of said report show definite violations of 
these statutes and, accordingly, you are authorized to present the two cases 
contained in said report to a grand jury of your district. If you are not in 
accord with my conclusion, I would appreciate your advising me, with the reasons 
therefor. 

It was stated to your Mr. Davis in a telephone conversation between him and 
Roy C. Frank of this Department that the Department had not determined who 
all of the individual defendants should be. The report of the Seeurities and 
Exchange Commission was not sufficiently in detail to permit such a determina- 
tion without reference to the exhibits, which are in your hands. This question 
is therefore left to your decision and determination. 

It is signed, “Tom C. Clark, Assistant Attorney General.’ 

Mr. Couuier. Following that, did you have anything further to 
do with this case? 

Mr. Frank. No, I did not. 

Mr. Couturier. You were transferred to another division in the 
Department of Justice? 

Mr. Frank. I think the next thing I recall about the case was 
an indictment being returned and then shortly after that I trans- 
ferred, upon being asked if I would assist in the trial of a certain 
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case, so I was more or less on loan during the trial of that case. In 
1945, of my own volition, I was voluntarily transferred to the Claims 
Division. 5 

Mr. Couturier. Were you subsequently consulted by anyone in the 
Department regarding the dismissal of these indictments? 

Mr. Frank. No, I was not. 

Mr. Couurer. Did you learn of the dismissal of the indictments? 

Mr. Frank. I learned of it after I went over to the Post Office 
Department. I think one of the employees of the Chief Inspector’s 
Office told me about it. Who he was I cannot recall. 

Mr. Couurer. At the time of the dismissal you were in the Post 
Office Department, were you? 

Mr. Frank. I do not know, because I do not know the date of the 
dismissal. 

I went with the Post Office Department on September 11, 1946. 
The date of the dismissal I do not know. 

Mr. Courier. You would have been there just shortly after the 
time of the dismissal? 

Mr. Frank. That could be. 

Mr. Couurer. Do you know whether the Post Office Department 
was advised of this dismissal? 

Mr. Frank. No, I do not. 

Mr. Couuirer. Were you later called to testify in any hearings 
regarding this matter? 

Mr. Frank. I was requested to testify before the McCarran com- 
mittee, but I never was called upon to testify. 

Mr. Couturier. Did you go up to appear? 

Mr. Frank. Yes, I went up to the committee room and waited, 
but the committee adjourned without calling me. 

Mr. Co.urer. The individual, Mr. Rubin, who presented this 
matter to you, is now dead, is that correct? 

Mr. Frank. That is correct. 

Mr. Couuer. That is all. 

Mr. Keatina. Mr. Hillings? 

Mr. Hires. I do not think I have any questions at this time, 
Mr. Chairman. 

Mr. Keatine. Mr. Willis? 

Mr. Wiuuts. No. 

Mr. Keatina. Mr. Rogers? 

Mr. Rocsrs. No questions. 

Mr. Keatinc. That is all. Thank you, Mr. Frank. 

The next witness is Alexander J. Brown, Jr. 

Mr. Brown, will you raise your right hand? Do you solemnly 
swear that the evidence you give in this proceeding will be the truth 
the whole truth, and nothing but the truth, so help you God? 

Mr. Brown. I do. 
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TESTIMONY OF ALEXANDER J. BROWN, JR., PRINCIPAL AT- 
TORNEY, CHICAGO REGIONAL OFFICE, SECURITIES AND EX- 
CHANGE COMMISSION 


Mr. Couuier. Your full name is Alexander J. Brown, Jr.? 

Mr. Brown. That is correct. 

Mr. Couurer. And your present occupation? 

Mr. Brown. I am principal attorney in the Chicago regional office 
of the Securities and Exchange Commission. 

Mr. Couurer. I would like for you to briefly trace your background 
for the committee, please. 

Mr. Brown. I graduated from Loyola University, Chicago, with 
a degree of LL. B. in 1930. I was admitted to the bar of the State of 
Illinois in 1931 and the Federal district court in the northern district 
of Iowa about a year or so thereafter. 

I engaged in the general practice of law for about 3 or 4 years and 
then in 1933 or 1934 became associated with the Wholesale Confec- 
tioners’ Code Authority. 

I later became counsel for the NRA director in the State of Wis- 
consin. After the repeal of the NRA, I returned to Chicago and 
again engaged in the general practice of law, at which time I was also 
a referee for the United States Department of Labor, holding hearings 
in connection with the Davis-Bacon Act. 

In 1941, in May, I was employed by the Securities and Exchange 
Commission as an attorney and I have been associated with the 
Commission since that time. 

Mr. Couturier. When did you first learn about or become associated 
with the case relating to Roy Crummer and Associates? 

Mr. Brown. In April of 1943. I was assigned to the case by Mr. 
Hart, the regional administrator in Chicago. 

Mr. Courier. You were assigned as an attorney-adviser? 

Mr. Brown. I was an attorney. That was my classification, but 
actually I did actively participate and, as a matter of fact, I was in 
charge under the general supervision of Mr. Hart of the investigation 
of these criminal cases. 

Mr. Couurer. Did you actually go out into the field and make any 
investigations yourself? 

Mr. Brown. Yes, I did. I went into the field. I traveled in 
Kansas, Missouri, Florida, New York, and in Illinois, examining 
witnesses, taking affidavits, holding investigative hearings, together 
with two securities investigators or accountants from our office. 
Mr. Butler and Mr. Reutell, and also with Post Office Inspector 
E. J. Mansfield. We traveled a great deal together obtaining evidence 
in connection with these cases. 

Mr. Couturier. I would like to go back to the point that the SEC 
first got into this case. Do you know how SEC came to investigate 
this matter? 

Mr. Brown. Well, if I recall correctly, the Atlanta office of the 
Securities and Exchange Commission was notified by the Post Office 
Department that they were investigating, or that it was investigating, 
these Crummer cases. 

Whether we instituted our investigation or not at that time, I am 
not certain, but I think it was within a period of maybe several 
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months that the Atlanta office commenced a broker-dealer inspection 
of the Orlando office of R. E. Crummer & Co. Because the principal 
office of the company was in Chicago, the partial report aianem hy 
the Atlanta Securities investigators was sent to our Washington office. 
I believe that the Atlanta Regional Administrator stated that fact to 
Miss Steig, who was assistant in charge of broker-dealer matters. 

Mr. Couturier. Was that a routine inspection or was it based upon 
some complaint? 

Mr. Brown. I think it was routine. I just do not know on that, 
Mr. Collier. 

Mr. Couirer. How was the investigation later joined with the Post 
Office Department? 

Mr. Brown. The uncompleted report was sent by the Washington 
office to the Chicago office of the Commission and in due course 
Messrs. Butler and Reutel were assigned the job of making this 
inspection of the records of R. E. Crummer & Co. It was either some- 
time before that or at or about that time that we became informed 
of the fact that the Post Office Department was also investigating the 
case. Ultimately the Post Office decided to get out of the case be- 
cause we were investigating it and later they decided to stay in the 
case and it was finally agreed at a conference in Washington, which 
took place in about April of 1943, that this investigation should be 
conducted on a joint basis rather than have the two agencies conduct- 
ing separate investigations, and an agreement to that effect was 
reached. 

Mr. Couturier. And the investigation was conducted in such. a man- 
ner that you and the Post Office investigator were actually tugether? 

Mr. Brown. That is correct. 

Mr. Cou.ier. In interviewing people? 

Mr. Brown. Right. We did not always travel together but we sort 
of pooled our information, and as a matter of fact, when this report of 
investigation which I have before me was prepared, it was prepared as 
a joint report with Mr. Mansfield sitting in with us and helping with 
the preparation. 

Mr. Couturier. Who prepared this report of investigation? 

Mr. Brown. Well, the overall report was pretty much of a joint 
effort, but actually I did most of the writing of the report containing 
the facts, the accounting data, of course, being prepared by the ac- 
countants. The report also includes copies of the statements and 
affidavits of witnesses in full. Copies are set forth in the report. 

Mr. Cou.ier. In other words, this is the report, exclusive of the 
exhibits? 

Mr. Brown. That is correct. 

Mr. Couuier. That we have before us? 

Mr. Brown. Except that I have here these two separate schedules. 
These are accounting schedules. This is related to the Panama City 
case. 

The other one which I hold here is the accounting schedule relating 
to the Citrus County accounting case. 

Mr. Couuier. How long is that report? 

Mr. Brown. The report, I believe, is in 2 volumes. It is 750 

pages long, or 731, and I might say, Mr. Collier, that the report itself — 
iizee was some discussion about documents—sets out many of the 
documents in full. They are typed and written right into the report. 
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Mr. Couuier. Is that the report that Mr. Frank had available to 
him when he reviewed this matter? 

Mr. Brown. Yes, it is. 

Mr. Couirer. What did you do with that report when you had 
finished preparing it? 

Mr. Brown. When we had finished preparing this report, Mr. 
Thomas Hart, regional administrator of our office, and I came to 
Washington with it. There we spent a considerable amount of time 
with Robert Rubin, who was, I think, Assistant Solicitor at that time. 

Mr. Couturier. Of the SEC? 

Mr. Brown. Of the Securities and Exchange Commission, yes. 
We conferred with him and I think 1 or 2 other attorneys concern- 
ing the matter and thereafter it was presented to the Commission 
itself. 

Mr. Couurer. And did the Commission at that time pass upon the 
matter? 

Mr. Brown. Well, the Commission either at the time we were 
there or shortly thereafter decided to refer the matter to the De- 
partment of Justice with a recommendation that some proceedings 
be instituted or at least that it be examined for that purpose. I 
am not quite sure. 

Mr. Wiis. At that point, may I ask a question? Had SEC 
referred the matter to any other agency before? 

Mr. Brown. No, sir. 

Mr. Couuier. The report had just been completed and was just 
at the point of being referred to someone? 

Mr. Brown. That is right. The report is dated June 22 and I 
believe it was at or about that time that we were down there with it. 

Mr. Couurer. How was it presented to the Department of Justice? 

Mr. Brown. Well, I am not familiar with that. The only thing 
I know, I have heard that Mr. Rubin took the report over to the 
Department of Justice and discussed it. I was not there. 

Mr. Couturier. You did not participate in it? 

Mr. Brown. I did not participate in any of those discussions, no, sir. 

Mr. Couuier. Then, following that, what action did you take? 

Mr. Brown. Well, following that, to go back a bit, we had discussed 
with the, United States Attorney’s office the question of grand juries 
because—— 

Mr. Wituis. Attorney’s office where? 

Mr. Brown. At Topeka, Kans. 

Mr. Wiuuts. Did you take it up with the attorney’s office in Florida? 

Mr. Brown. No, sir; no one from the Commission ever went to 
Florida in connection with the case. 

Mr. Couturier. Why was Topeka, Kans., the jurisdiction? 

Mr. Brown. I could not say right now except that Wichita, Kans., 
was one of the principal offices of Crummer and most of these bonds, 
or a very large part of them, had been sold to investors in Kansas and 
under the statute where the mails had been sent or received would be 
the logical jurisdiction for the case. 

Mr. Hixuines. Had most of the mail been sent from Kansas? 

Mr. Brown. Well, it had either been sent from there or received 
there by the bondholders. 
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Mr. Hixtutnes. Was there any demand on the part of any of these 
people, the bondholders with whom you were talking in the course of 
your investigation, to bring suit in Florida? 

Mr. Brown. For us to bring suit in Florida? No, sir. Do you 
mean to present it to a United States attorney there or some such 
thing as that? 

Mr. Hixurnes. That is right. 

Mr. Brown. No. No one ever mentioned that to me, I am quite 
certain, nor to anyone else in the Commission. 

Mr. Hixurnes. In other words, no place else but Kansas was con- 
sidered as the place to bring suit? 

Mr. Brown. Well, there may have been some discussion about 
where was the best jurisdiction, whether it would be Chicago or 
Kansas, and some examination of the documents made for that 
purpose, but I cannot recall anything unusual about the situation. 

Mr. Couuter. In going back, just to recount briefly, I assume from 
the facts developed from both you and Mrs. Frank that Mr. Rubin 
took this matter to Mr. Frank in the Justice Department, who in 
turn forwarded it to the United States attorney? 

Mr. Brown. That is correct. 

Mr. Courier. Were you then notified that it was in the hands of 
the United States attorney? 

Mr. Brown. Yes. 

Mr. Couurer. And thereafter you had conferences with that Office? 

Mr. Brown. As soon as the clearance was obtained, but Mr. Mans- 
field had been out there and as I said, I too had been out there, but 
Mr. Mansfield had previously been out there because it was not neces- 
sary for him to clear the case with the Department of Justice. The 
Post Office referred their cases frequently to the United States attor- 
ney’s office. So when the notification was received, then I went to 
Topeka, together with Mr. Butler and Mr. Reutell, and I believe that 
Post Office Inspector Mansfield was there. I think he had preceded 
me. Ido not want to be held to it, but I think it would be a matter of 
days, without looking at the records. 

In any event, we worked with Mr. Eugene Davis, who was, I be- 
lieve, in charge of the case for the office, Mr. Harlow King, and 
Mr. Lester Luther, Assistant United States attorneys, in the prepara- 
tion of the case for presentation to the grand jury. Mr. Davis and 
Mr. King were more active than Mr. Luther in preparing this case. 
We got subpenas out. I think subpenas were issued for approxi- 
mately 75 or 80 witnesses from various parts of the country. The 
matter was presented to the grand jury in a matter of approximately 
3 weeks’ time, and over 2,000 pages of testimony were taken before 
that grand jury. 

Mr. Couturier. You actually assisted in the presentation? 

Mr. Brown. I did actually assist in the presentation. 

Mr. Couturier. How did you accomplish that? 

Mr. Brown. I was appointed a special assistant to the United 
States attorney for the purposes of this case. In this capacity I did 
question witnesses before the grand jury. : 

On August 4, 1944, 2 indictments were returned, 1 charged viola- 
tion of the mail fraud statute, which was the Panama City case, and 
the other charging violations both of the mail fraud statute and of the 
fraud provisions of the Securities Act. 
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Mr. Courier. Mr. Brown, I would like for you to explain to the 
committee the indictments, what they consisted of, and what the 
charges were and what the report and the evidence consisted of. 

Mr. Brown. The indictment in the Citrus County case 

Mr. Couturier. You have copies of those indictments, do you not? 

Mr. Brown. Yes; I have copies of the indictments here. 

Mr. Couurer. What is Citrus County? 

Mr. Brown. It is a county in Florida. There was a refunding of 
the bonds of Citrus County, Fla. That is indictment No. 2518. 
The indictment—unless you ask me to do this, it goes back to an 
earlier period but for the purpose of brevity, it also charges a violation 
in connection with a refunding of the bonds of Citrus County. Ap- 
proximately $1,500,000 par value of those bonds. They were series 
1933 bonds. I think they paid from 3% to 6 percent interest, and 
they were callable. Each one of those bonds had a $200 deferred 
interest coupon. This was actually a refunding bond. That de- 
ferred interest coupon in the amount of $200 would become due and 
payable, if not called, I think, on a date 2 years prior to the maturity 
of the bond. 

Mr. Wits. What was the par? 

Mr. Brown. They are $1,000 bonds. 

Mr. Wits. And the bonds were issued when? 

Mr. Brown. 1933. 

Mr. Wiuurs. And, then, this $200 coupon was an interest coupon 
at the end of the maturity? 

Mr. Brown. Yes, sir. It was the difference between the interest 
on the original defaulted bonds and the 3% to 6 percent that the 
refunding bonds were earning. That is exactly what it represented. 

On October 7, 1945, R. E. Crummer & Co. entered into a refunding 
arrangement, a contract, with Citrus County. Under the terms of 
that refunding contract Crummer was employed by the county for a 
fee of $25 a bond to approach these bondholders in Kansas and Mis- 
souri and give those bondholders an opportunity to exchange these 
callable refunding bonds, series 1930, for a new noncallable bond. I 
think it was a 1940 bond. It was to be on a par-for-par basis. The 
bondholders were merely given the opportunity to turn in their old 
bonds and accept and recetve the new bond in exchange therefor. 

Instead of doing that, Crummer, through his agents, went out to 
these bondholders and instead of saying, “‘ This is an opportunity that 
the county is giving you to exchange your bonds on a par-for-par 
basis,”’ they told the bondholders, “‘ Your bonds are called for payment 
and they must be turned in.” 

When the bondholders turned the bonds in to Crummer, Crummer 
paid them off $1,000 per bond plus interest to what he said was the 
call date. Then the Crummer Co. took those bonds and themselves 
exchanged them through the First National Bank of Chicago, which 
was the exchange bank, and thereafter sold those bonds, sometimes 
to the same people who had turned the refunding bonds in, at an 
average premium of $75 per bond. 

Mr. Hiuuines. What did it say on the face of the bond? 

Mr. Brown. Well, I am not familiar at this moment. You mean 
the indenture of the bond? 

Mr. Hituines. Did it indicate on the face of the bond what kind 
of bonds they were? 
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Mr. Brown. Oh, yes; they were noncallable bonds, 4 percent 
bonds, I believe, the new bonds. 

Mr. Couturier. The old ones? 

Mr. Brown. No, the new ones. 

Mr. Couurer. What were the old ones? 

Mr. Brown. They were 3% to 6 percent callable with a $200 
deferred coupon. 

Mr. Hixuines. And it said so on the face of the bonds? 

Mr. Brown. This $200 deferred interest coupon was attached to 
the bond. 

Mr. Hixurnas. So the bondholder knew what he had regardless of 
any representation made to him? 

Mr. Brown. He did not know he had a chance to exchange that 
bond for the new bonds. He was never told that and that was not 
on the bond. 

Mr. Keartina. Let us defer our questions until the finish of his 
testimony. I think it will be more orderly that way. 

Mr. Couurer. Go ahead. 

Mr. Brown. It has been stated that this contract did not give the 
bondholders the right to exchange the bonds on a par-for-par basis, 
but that this was merely something that Crummer could do. That 
matter was raised in court on a motion by the defendant to dismiss 
the Citrus County case on the grounds that it did not give the bond- 
holders the right to exchange the bonds on a par-for-par basis. That 
matter was argued by Mr. Kelly for the Commission and Mr. Bush 
for the Crummer people on June 27, 1945, at Wichita, Kans. 

Mr. Wixus. Before the district court? 


Mr. Brown. This is the district court, the trial judge. 
The defendants were trying to have the indictments dismissed on 
that ground and this is what the judge said: 


The Court. I am going to hear the evidence in the case. I do not think the 
contract is clear and unambiguous by any means. For instance, I do agree with 
Mr. Kelly— 


who was the Commission attorney— 


that some emphasis may be placed on this provision in the contract which gives 
Crummer the right to convert any bonds which they own or may hereafter own. 
It suggests a possibility that it was intended to thereby make it clear that 
Crummer, the Crummer Co., notwithstanding this contract of employment, did 
own some bonds and might own some others, and that the Crummer Co., notwith- 
standing this contract of employment, would be permitted to convert just the 
same as any owner. 

Now, the contract does not say that in so many words. I say that that is one 
construction that may logically be contended for. In a number of instances the 
contract makes reference to the issuance of refunding bonds in lieu of the original 
bonds, which suggests that parties contemplated an exchange. 

The issuing of the refunding bonds in lieu of or a substitute or exchange for 
the original bonds. Several things about the contract that are not clear to me, 
and I do agree with Mr. Kelly, it is going to be necessary for the court to hear 
the evidence. Particularly I am interested in hearing the evidence to determine 
just what construction was placed on this contract by the parties themselves, 
and then there is the further question, it occurs to me, that even if this contract 
itself gave the right to the bond holders to exchange par for par, if it was other- 
wise contemplated in connection with this bond issue that ‘tthe bondholders 
would have that right, which Crummer Co., had not, the intention of Citrus 
County that the indictment still might be good. 

I want to hear the evidence in the case. I do not think I can say that this 
contract was so clear and unambiguous that the case can be decided by con- 
struction of that contract alone. 
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This is Mr. Caldwell, who was also there for the defendants: 


Is Your Honor of that opinion to the point where you think it would be useless 
for us to present further argument? Wedo not want to bore you, but we do want 
to get our views before you. 

The Court. I am going to overrule the motion, but I would like to do this— 


and then he goes on and states that he wants to have a brief that Mr. 


Bush was reading from. Later on in the argument he said, or Mr. 
Bush said: 


There is one line certainly where it says they shall have the right to ask the 
county to call the bonds, not only to take up the bonds but to pay those bond- 
holders who had signified therefor their willingness to accept, in writing, to accept 
par for their bonds. That contemplates an agreement with the bondholder. 

The Court. If that was what was contemplated, it certainly could have been 
set out more clearly. 

In connection with that matter, this contract of employment was 
prepared by Crummer employees in the office of R. E. Crummer, in 
Orlando, Fla. The county attorney of Citrus County, Fla., who 
advised the board legally on this matter, received a fee of, I think it 
was, $5,000 from the Crummer Co. In connection with the prepara- 
tion of this contract, Mr. Crummer himself wrote a letter to his office 
associates in which he advised them to go ahead and prepare this 
contract, and I would like to read a part of that letter. He addressed 
it to H. J. Crummer, H. A. Lassiter, and H. A. Taylor, employees in 
the Orlando office, giving them specific instructions on the preparation 
of this contract, and here is what he said: 

The contract should permit the actual sale of the refunding bonds and property 
purchased by us at a price which would give us the equivalent of a 244-percent 
refunding fee without, of course, revealing the probable course of procedure in the 
agreement at the present time. 


That clearly showed that he had the intention of not letting these 
county commissioners know what he intended to do. 

Further, in connection with that matter, Mr. James Connor, the 
clerk of the circuit court of Citrus County, Fla., signed a state- 
ment for us. As a matter of fact, I took the statement from him. 
Here it is in part: 


To the best of my recollection, at a meeting of the board on October 7, 1940, 
Mr. Jack Crummer, Mr. H. Lassiter, and 1 or 2 other representatives of R. E. 
Crummer & Co., appeared and presented a contract of refunding to the county. 
I read the contract to the board and there was a general discussion concerning it 
for about 5 hours. 

Lassiter did most of the talking and, to the best of my recollection, stated that 
his company would assume the expense of printing the bonds, validating the 
bonds, and other expenses in connection therewith, including the fee of Attorney 
Schofield. He also said, as I understand it, that his company would contact 
bondholders of the old bonds and get them to exchange the bonds for the new 
bonds on a par-for-par exchange basis. These services, Lassiter said, would all 
be taken care of in the 2%-percent fee provided to be paid under the contract. 

After having the contract explained, the board voted to enter into the contract 
and, as I recall, it was signed at the board meeting that day. 


I have skipped some of the statement. If you want it all I have 
it available. [Reading:] 


In connection with this refunding, it was my understanding from the statements 
made to the board by the representatives of R. E. Crummer & Co., that that 
company was being paid a fee under the contract to assemble the old bonds 
from the owners and give them in equal exchange the new bonds. If I or the 
board knew that the new bonds were not going to be exchanged with bondholders 
but were to be sold at a premium by R. E. Crummer & Co., I would not have 
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recommended approval of the contract and T helieve the board would not have 
approved it because he was being paid to effect exchanges on a par basis with 
bondholders. 

Also, if I had known that the new bonds would have brought a premium, I 
would not have recommended approval of the contract because the county could 
have called the bonds itself and sold the new bonds at a premium, thus saving 
the refunding fee and obtaining the benefit of the premium. But none of the 
R. E. Crummer & Co. representatives told us that these bonds might even bring 
a premium until after they had exchanged as many as they could under their 
contract. 

In addition to the signed statement of Mr. Connor, who as I said 
also testified before the grand jury, we have information from one 
of the country commissioners, and I believe his name is H. J. Kell 

Mr. Keatinc. Just let me interrupt to make a statement, Mr. 
Brown, and also for Mr. Collier’s guidance. No doubt what you are 
about to say is necessary to a complete presentation. We do want 
to avoid, as much as possible, retrying the Crummer case, so to speak. 
As I pointed out in my opening statement, the statute of limitations 
has run on any prosecution. So in presenting it to us, we do need to 
know the gravamen of the charges and so on, but in checking it, will 
you and Mr. Collier just bear that in mind so we will not get too 
involved in detail. 

Mr. Rocer. Mr. Chairman, is a copy of the indictment available? 

Mr. Brown. Yes, sir; it is. 

Shall I proceed? 

Mr. Keatine. Yes. 

Mr. Brown. May I say, Mr. Chairman, that I went into that a 
little bit because of the contention made in connection with the 
refunding contract. 

There is just one further thing. Mr. Kelly’s statement would be 
to the same effect, that he would not have signed the contract if he 
had known that they were not going to give the bondholders an 
opportunity to exchange. 

There is just one more thing in connection with Citrus. They 
picked up these bonds on what they call collection receipts, under- 
taking to collect for the bondholders whatever they obtained for them. 
They, of course, did not do that. They paid them cash, $1,000 per 
bond, and then they took their bonds and exchanged them for the 
new bonds and sold the new bonds for a premium. They knew in 
July of 1941—they prepared a schedule of what the new bonds would 
sell for in July of 1941 before some of those exchanges were made, 
They knew in advance. In fact, they set the prices on the bonds. 

I think as far as Citrus is concerned that there are some things very 
specific. 

Mr. Couturier. In the Citrus case, did the indictment include a 
mail fraud violation? 

Mr. Brown. Mail fraud and Securities Act counts. 

Mr. Couturier. What Securities Act or what part of it was violated? 

Mr. Brown. It was section 17A of the Securities Act of 1933, which 
is an antifraud provision, prohibition against fraud in the sale of 
securities. 

Mr. Couuier. The fraud being the violation of that contract? 

Mr. Brown. That is correct. The misrepresentations made to the 
bondholders. Your bonds are called for payment and turn them in 
and we will get the money, without disclosing that they had a contract, 
that they were entitled to a new and more valuable bond and so forth. 
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Mr. Coutirer. What was the mail fraud? 

Mr. Brown. In substance the mail fraud scheme would be the same 
as the Securities Act scheme except that the Securities Act actually 
involved a security. 

Mr. Keratina. A little louder, please. 

Mr. Brown. Except that in the Securities Act counts it did involve 
the security, which was the bond of Citrus County, Fla. 

Mr. Courier. He had used the mails in connection with his con- 
tacts with the bondholders? 

Mr. Brown. That is correct, the gist of the offense being the use 
of the mails in connection with these activities. 

Mr. Courier. Some of these people had been contacted personally 
and some had been sent letters, is that correct? 

Mr. Brown. That is correct. There are several counts in each 
indictment and they each set out a specific mailing which was used in 
wrk through the scheme and artifice to default. 

r. Cottier. Now, let us turn to Panama City. What violation 
was alleged in that case? 

Mr. Brown. The Panama City indictment charged that R. E. 
Crummer & Co., in connection with the refunding of the bonds of 
Panama City, Fla., made certain misrepresentations to bondholders 
in connection with efforts made by Crummer to collect from the city 
of Panama City, Fla. That case differs from the Citrus County case 
in that it is what we call a defaulted situation. 

The bonds and the coupons were in default and in about 1931 
Crummer—and Crummer used this committee for other refunding 
operations. He formed a bondholders’ protective committee known 
as Meredith, Rogers & Martin. That was the first time. The pur- 
pose of the committee was to assemble all of the defaulted bonds from 
their customers and thereafter institute litigation and other proceed- 
ings to collect from the municipalities involved the interest and 
principal by whatever means were available. 

In the Panama City case, Crummer issued a power of attorney. 
That is, he solicited bondholders of Panama City bonds to deposit 
their bonds and coupons with R. E. Crummer & Co., and Crummer 
agreed to collect on the bonds and coupons for a fee of 5 percent on 
principal and 10 percent on interest. 

He assembled a large number of bonds, par-value bonds and 
coupons, and then filed a lawsuit against the city of Panama City 
in which all of these bonds and coupons were merged. After he had 
collected about $20,000 on these bonds from the city, he entered— 
and without distributing this money to the bondholders—he can- 
celed their power of attorney and induced them to enter into a new 
arrangement which he called a temporary refunding or a temporary 
representation agreement. The effect of that agreement was to mis- 
lead the bondholders into believing that they were, by accepting 2 
percent interest, sacrificing the remainder of the interest, 4, 5, and 
6 percent, to the municipality to give it an opportunity to work its 
way out of its financial difficulties. So over 2-year periods until the 
bonds were refunded in the early forties, Crummer would go back 
to these people and extend this agreement. In the first one I think 
he gave them 2 percent and then he gave them 3 percent for two other 
occasions and finally in the last year he did give them par. The 
bondholders souhanlay believed that in accpeting 2 percent they were 
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sacrificing the rest to the municipality. Actually, the R. E. Crummer 
& Co. held the balance of those interest claims and in the final re- 
funding, checked all of that accrued interest and failed to turn it 
over to the bondholders. This case is simple when boiled down, but 
it is a little difficult to boil it down. 

For the purpose of clarification, Mr. Chairman, if I may take 

or 2—— 

Mr. Couturier. You are going to cite an example? 

Mr. Brown. Yes. 

Mr. Couuier. Do not use a name. 

Mr. Brown. All right. Just to demonstrate it, investor A, for 
example, acquired $10,000 worth of Panama City bonds and as of 
the date they were turned over the interest defaulted amounted to an 
additional $7,150. The total claims, the principal interest defaulted 
in this particular case was $17,150. Those bonds were purchased by 
this bondholder from Brown-Crummer & Co., a predecessor company 
of the defendants in this case, in 1927 for $10,136. At the end of this 
refunding operation which took place in 1942, Crummer, or the 
Crummer people, had obtained from Panama City a total of 
$19,008.15. All this particular bondholder got out of it was $13,033.30. 
Crummer—and this is a disclosed fee—charged that customer $100. 
In addition to that he got a 2-percent refunding profit from Panama 
City of $351.64. Then he received an undisclosed profit which he 
made on the customers’ bonds and coupons which were in this judg- 
ment of $5,523.21. His total profit, therefore, was $5,974. The fee 
provided for under the original coatract was only $1,400, so he col- 
lected in that instance an excess over his fee under the power of 
attorney of $4,574.04. All the time he was collecting this interest he 
had these bonds and coupons merged in a judgment. The bonds 
and coupons as such were no longer in existence. But he, neverthe- 
less, dealt with these people as though they were actually bonds and 
coupons. But they were more valuable in the judgment because of 
the fact that they were earning a considerablé amount of interest. 

Mr. Couuier. As a matter of fact, in the instance cited, the person 
received more than be had invested in it but he did not receive the 
full amourt that he should have received; is that it? 

Mr. Brown. Well, he received more than he invested by reason of 
the fact that this default lasted for such a long period of time and the 
interest, of course, kept accumulating on the bonds and at the final 
refunding, the interest was all paid. Every penny was paid back. 
But the bondholders did not get it. They got some of it but Crummer, 
by reason of this concealment, was able to get a substantial amount 
of that interest. 

I could cite just a case of that nature. 

Mr. Keatine. Unless it is different, let us not get into it. 

Mr. Brown. All right. 

Mr. Couturer. That is a typical example. 

Mr. Brown. That is correct. 

Now, at the conclusion of this refunding operation, or just before the 
refunding operation took place, and after our investigation started— 
we were in there investigating at the time—Mr. Crummer wrote a 
letter to bondholders, a 4-page, single-spaced letter, and he said in 
effect: 

We have been taking your coupons, acquiring your coupons and so forth, through 
the years. Now if you wish to return that money to us we will return your bonds 
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to you so that you can realize more on your investment and turn your interest 
claims and so forth in for new refunding bonds— 


which at that time were worth approximately par. 


But attached to the letter he had a statement for the bondholders 
which said in effect: 
We think you have done a wonderful job and we want to approve of this refunding 
just the way you have laid the thing out 
One of the salesmen of Crummer wrote in and said: 


Well, now, you have said that they can approve it on this basis of being satisfied, 
but what about the customers who might want to get their interest claims back 
and realize all this additional money on these interest claims which they had sold 
to you previously or surrendered to you previously? 

One of the employees of Crummer wrote back to the salesman, who 
was out in Wichita, the following letter: 

With reference to your letter of June 29, attaching power of attorney to be used 


in connection with accounts who may decide to repurchase their Panama City 
interest claims from us, the Orlando office— 


by the way, the Orlando office was really the nerve center of the 
operation— 

does not believe it is a good policy for us to prepare and release such an authoriza- 
tion due to the fact that it merely encourages the holder to give further considera- 
tion to repurchasing his interest claims. 

We could prove that it was to the decided advantage of the bond- 
holders to repurchase their interest claims. With a selected group 
of bonholders, we computed how much better off they would have 
been had they reacquired their interest claims. In this instance, 
where the bond holders actually received $79,696.04, had they reac- 

uired their interest claims they would have received $104,000. 
hat, after allowing a fee to Crummer Co. of $120 a bond, which was 
another consideration. This is what Crummer Co. said about this 
$120 a bond: 
It may appear excessively high to those who have had no actual experience in or 
knowledge of the tremendous costs incident to the successful prosecution of 
creditors’ rights over a long period of time. 

Mr. Couturier. Now, Mr. Brown, in this Panama City indictment, 
you again had a violation of the SEC regulations, is that right, of the 
Act? 

Mr. Brown. That was purely mail fraud. 

Mr. Couurer. Purely mail fraud? 

Mr. Brown. Yes. 

Mr. Couurr. There was no SEC violation? 

Mr. Brown. That is correct. 

Mr. Hiuures. There is one thing I wanted to get clear. Were 
these bondholders whose bonds were redeemed by Mr. Crummer 
complaining about the transaction? 

Mr. Brown. Were they complaining about it? 

Mr. Hixurnes. Yes. 

Mr. Brown. You mean did they come to us and complain? 

Mr. Hiturnecs. That is right. In the course of your investigation 
did you run into some of the bondholders involved who were com- 
plaining about the transaction? 

Mr. Brown. Some did, but generally speaking I would say no. 
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Mr. Hiturnes. Generally the bondholders involved were satisfied 
and they had no complaint? 

Mr. Brown. That is right. They had no complaint because they 
did not know what had happened to them. 

Mr. Hiiurnes. Maybe this is something which you cannot tell us. 
If you can tell us, did any of the bondholders appear as complaining 
witnesses before the grand jury? 

Mr. Brown. Yes, sir, many of them did. 

Mr. Hiturnas. They did? 

Mr. Brown. In addition, we also held investigative hearings where 
we put these people under oath and took their statements. We also 
took signed statements and affidavits from bondholders. 

Mr. Hriurnes. But in a majority of instances the bondholders were 
satisfied and not complaining about the transaction? 

Mr. Brown. I would say that most of them were, yes. 

Mr. Wixuts. In connection with the Panama City case, I under- 
stand that the indictment was only a mail-fraud indictment. 

Mr. Brown. Yes, sir. 

Mr. Wixu1s. In the illustration that you gave, again referring to 
the Panama City case, what was the original investment of the Mr. 
A you referred to? 

Mr. Brown. His original investment was—well, he paid $10,136. 

Mr. Wiis. That was what year? 

Mr. Brown. 1927. 

Mr. Wiuuts. And the default occurred when? 

Mr. Brown. I think it was from 1931 to 1934, or around there. 

Mr. Wiuus. He paid how much? 

Mr. Brown. $10,136. 

Mr. Wits. And he received, all told, how much? 

Mr. Brown. He ultimately received $13,033,30. 

Mr. Wius. There was a bondholders’ committee created? 

Mr. Brown. Yes, sir. 

Mr. Wixus. That was created by the Crummer interests? 

Mr. Brown. Yes, it was. 

Mr. Wi.u1s. Who was on the bondholders’ committee? 

Mr. Brown. There was a man by the name of Meredith, John 
Meredith, an officer of the Crummer Co., Rogers & Martin. James 
Martin was an attorney. Then there was a man named F. Ohmart. 

Mr. Wiuis. There certainly must have been some bondholders 
on that committee or it would have been utterly unusual. Did you 
not have some actual bondholders on that committee? 

Mr. Brown. No, sir. It was actually Crummer personnel. About 
all that bondholders’ committee did, as far as we were concerned, was 
under the terms of its agreement the bondholders’ committee was to 
collect and give these bondholders an undivided interest in the judg- 
ment and to distribute any collections which it had made. 

Mr. Wiuu1s. That is the usual bondholders’ committee. 

Mr. Brown. Yes, sir. 

Mr. Wiuuis. The default occurred when? 

Mr. Brown. I think it was 1931 or 1932. 

Mr. Wiis. And Panama City is a municipality? 

Mr. Brown. That is a city, yes, sir. 

Mr. Wiis. Then in order to create the bondholders’ committee, 
of necessity someone had to vote for it and those were the bond- 
holders. 
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Mr. Brown. Yes. 

Mr. Wits. And they appointed a committee to represent them to 
prosecute their claim against Panama City to collect and distribute 
the money to them after payment of a certain fee, I imagine? 

Mr. Brown. Yes, but the bondholders did not get together to do 
that. Crummer sent out letters to these people and when they would 
send their bonds in they would be turned over to the bondholders’ 
committee. They did not hold any meetings as such. 

Mr. Wituts. You would not regard that an unusual, contacting 
bondholders to form a bondholders’ committee, would you? 

Mr. Brown. Oh, no, sir. I think if the bondholders’ committee 
had functioned, if they had done their job, it would have been a 
good thing for the bondholders. 

Mr. Wits. Then upon its creation the committee set out to 
perform its functions, good or bad, namely, to collect the money from 
the municipality that issued the bond? 

Mr. Brown. That is right, except I would like to say this, that the 
work was done principally by the Crummer people. 

Mr. Wiis. I understand. Then they had to file a suit. 

Mr. Brown. Yes. 

Mr. Wits. In order to foreclose on the bonds. 

Mr. Brown. That is correct. 

Mr. Wits. I suppose attorneys had to be hired to prosecute that 
suit? 

Mr. Brown. What was that? 

Mr. Wiuuts. Lawyers had to be hired to prosecute that suit? 

Mr. Brown. That is correct. 

Mr. Wiuts. In the illustration you gave, the investor put up 
$10,130. He received $13,033, whereas the collection was nineteen- 
thousand-and-some-odd dollars? 

Mr. Brown. That is right. 

Mr. Wiis. That $19,000, or whatever the difference may be, 
represents the gross difference. What I am asking is this: As to the 
difference between the $13,000, in round figures, and $19,000, in 
round figures, of necessity did that not involve expenses for lawyers, 
administration, office, and court costs, and so on? 

Mr. Brown. In part it did, yes, sir, but I would like to make this 

oint, your thought being that the thing would be kind of expensive. 
understand. But let us take just what Mr. Crummer thought 
would be a fair fee. 

Mr. Wis. I am coming to that. I understand. But some of 
the difference between the collections and the accounting to the 
bondholders, some of that money, was of necessity incurred for court 
costs, attorneys’ fees, administration of the program, good or bad, 
of the committee, and so on? 

Mr. Brown. That is right. 

Mr. Wiuuis. And it is your contention that the Crummer interests 
were entitled to a lesser amount? Is that amount specifically set forth 
in the employment? 

Mr. Brown. It is set forth in the power of attorney. It is 10 per- 
cont principal and 5 percent on interest, or the reverse of it, I 
think. 

Mr. Witu1s. Then I understood you to say that something else 
happened later on that modified that arrangement. 
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Mr. Brown. Yes, but you see at the time they modified the arrange- 
ment they had not even distributed the money to the bondholders that 
they had collected. They had collected money under this power of 
attorney and without even distributing that money to the bond- 
holders, they entered into this new agreement. That is, the customers 
went into it without understanding what was going on. 

Mr. Wiis. Did the subsequent or second agreement allow a 
greater compensation, in effect? 

Mr. Brown. No; I think that was $10 a bond. 

Mr. Writs. More? 

Mr. Brown. A total of $10 a bond. I think that is set forth in the 
temporary representation. I can get that figure. 

Mr. Writs. The reason why I ask is that you said in the four-page 
letter there was a footnote or an addenda whereby in effect the bond- 
holder said to Crummer, “Thank you. You have done a good job 
and we approve of what you did.” 

Mr. Brown. Yes, sir. 

Mr. Wixuis. Then someone, you said, raised the question, “Well 
what about the guy who will not sign that and who might want to 
repurchase his interest claim?’ When you used the word “repur- 
chase,”’ the thought occurred to me, had they sold the interest claim 
or had they by document divested themselves of their rights? 

Mr. Brown. That is the way it was set up on Crummer’s books, 
but actually the bondholders say they did not sell them anything. 
We have statements to that effect. 

Mr. Wiis. It is set up on the books of Crummer as though there 
had been a bona fide transfer of all the interest differential to Crum- 
mer? That is the way they have it set up on their books? 

Mr. Brown. That is right. 

Mr. Wiis. Is there anything signed by any of these bondholders 
to justify that entry on the books, anything? 

Mr. Brown. Well, depending upon the construction. 

Mr. Wiis. I beg your pardon? 

Mr. Brown. Depending upon the construction placed upon the 
document by Crummer. 

Mr. Wituts. The document, then, was subject to some ambiguity? 

Mr. Brown. Oh, yes; it was. Some of them were. 

Mr. Wiis. Was that ambiguity one of the legal reasons why the 
lower court quashed the indictment on demurrer? 

Mr. Brown. No. The lower court said the indictment was too 
vague and indefinite and did not charge a crime. 

Mr. Wiis. Anyway, Crummer had a document upon which he 
was clever enough, if you want to put it that way, or honest enough, 
depending on how you look at it, to contend that there was some 
basis for his retaining this interest charge? 

Mr. Brown. No, I do not think so. I would just like to read this 
to you, ifI may. I said they had collected about $20,000 under these 
powers of attorney in 1937. That $20,000 under the power of attorney 
should have been distributed to the bondholders. They had the 
money in a trust account, segregated for these bondholders. But 
when they came out with this temporary representation agreement 
they did not distribute that money to the bondholders and here is a 
letter from their files as to what disposition they made and how they 
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made this purchase or this so-called purchase we have been discussing. 
[Reading :} 

On August 27, 1947, we purchased one-hundred-thirty-five-thousand-odd 
dollars par value of Panama City coupons from Brown-Crummer Co. 

Now, the coupons they are referring to from Brown-Crummer are 
the coupons which were owned by the customers of Brown-Crummer 
Co. They were holding them under these powers of attorney. 
[Reading:] 

And used the proceeds of $22,740 of above suit— 
that is the suit I am telling you about— 


to help pay for the coupons, which latter amount represented checks made from 
the city at that date. 

So Crummer was using the trust funds which he should have dis- 
tributed to the bondholders to buy them from them. 

Mr. Wituis. According to your calculations, what was the difference 
between what Crummer’s people collected and what they paid back? 
How much did they collect and how much did they pay back? Just 
give me the two figures. 

Mr. Brown. I can give it to you better from this. 

Mr. Wiuus. If you have it. 

Mr. Brown. Yes, I have it right here. On that judgment alone 
there were other things. They collected three-hundred-and-some- 
thousand dollars on the judgment. They bought $134,000. This 
was on their books. They acquired $134,000 from the bondholders 
for $42,000. Ata later date, in 1939, they bought $39,000 for $20,000, 
and $29,000 in 1940 for $15,000. 

Mr. Wituis. That would not be involved in this indictment, would 
it? 

Mr. Brown. Sure. This is what they collected. 

Mr. Wits. I thought you said they bought it. 

Mr. Brown. This is what they show on their books that they 
bought. 

Mr. Katina. Let me interrupt to see if I understand the question, 
which is the same question I had. 

Do your records show the amount that Crummer and Associates 
cleaned up as a result of this transaction? 

Is that not what you are after? 

Mr. Wis. That is it. 

Mr. Brown. That is what I am going after. 

Mr. Keatina. In totals. 

Mr. Brown. They collected $217,000 and they paid bondholders 
$92.000. 

Mr. Keatine. A difference of roughly $125,000. 

Mr. Couuier. Is that covered in one indictment or both indict- 
ments? 

Mr. Brown. That is just Panama City. 

Mr. Kratina. How about the other? 

Mr. Brown. They got $25 a bond on $1,200,000 from the county 
and then they realized this fee of an average of $75 a bond on all the 
bonds that they exchanged. 

Mr. Keatine. Now, in dollars, how much did they clean up out of 
the Citrus County transaction? 
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Mr. Brown. I would have to figure that. 

Mr. Keatina. You do not have those figures readily available? 

Mr. Brown. I have got them in the report. I can get them for 
you. 

Mr. Keartina. Are they right here? 

Mr. Brown. They are in the report. It is just a question of locat- 
ing them. 

Mr. Keatina. You can locate them readily? 

Mr. Couuier. His associate may have them more readily available. 

Mr. Kearine. Then let us not delay. 

Mr. Wi.uts. Just a few more questions. Is the illustration that 
you gave us there typical of what happened in the case of each bond- 
holder? Is that fairly representative? 

Mr. Brown. It is fairly representative of those bondholders whose 
securities were merged in this judgment. 

Mr. Wixuts. Is it so, then, that in each case each bondholder 
received at least the amount of his investment plus some interest? 

Mr. Brown. I would say that is a fair statement. 

Mr. Writs. And that was during a period from around the mid- 
thirties? 

Mr. Brown. Thatis right. It would start in around 1931-33 when 
the default occurred. Then up to the final refunding in 1942. 

Mr. Wituis. Now about the Citrus County case. That is a 
county in Florida? 

Mr. Brown. Right. 

Mr. Wiuurs. When was that bond issued? 

Mr. Brown. The first one was a 1933 bond and the second one, 
the 4 percent, was a noncallable bond and was a 1940 bond, if I am 
not mistaken. 

Mr. Wits. Let us go to the first one. That was in 1933? 

Mr. Brown. Yes, sir. 

Mr. Wis. Did those bonds look forward to the possibility which 
would not be unusual, that the municipality might reserve unto itself 
the right to refund or rearrange them? 

Mr. Brown. Sure.~ They were callable bonds. 

Mr. Wiuu1s. That language is certainly written right smack on the 
bond, is it not? 

Mr. Brown. Oh, sure it is. There is no question about that. 

Mr. Keatine. You may explain if you wish. 

Mr. Brown. There was nothing on the bond that would inform the 
bondholders that they had the right to get a new bond, a more valuable 
bond, on a par for par basis. That is what Crummer did not do. 
He did not give these bonds to the bondholders on an exchange basis. 
That was not on the face of the bond. It was not on the face of either 
bond. 

Mr. Wiuuts. Did the original indenture of the bond, which is usually 
a book, cover the right of the municipality to do what they did later 
on? 

Mr. Brown. There is nothing sent to the bondholders. That is a 
provision of the State law, but there was not anything sent to the 
bondholders to that effect. 

Mr. Wiuuts. The first indenture provided for the issuance, and they 
did issue, callable bonds? 

Mr. Brown. Yes, sir. 
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Mr. Wits. And that was in 1933? 

Mr. Brown. That is right. 

Mr. Wiis. Then when did they change the structure of the 
indenture? 

Mr. Brown. 1940. 

Mr. Wits. In what way was the indenture modified so that the 
different bonds would be substituted for those in the hands of bond- 
holders? What was the crux of the new proposition? 

Mr. Brown. They entered into this new refunding contract on 
October 7, 1940, with Crummer, which provided for the issuance of 
the series 1940 bonds in lieu of the series 1933 bonds. 

Mr. Wits. My question a while ago was along this line. What- 
ever was done in 1940 was permitted to be done in the original bond 
indenture? 

Mr. Brown. No. The refunding was. 

Mr. Wiuuis. What was not? 

Mr. Brown. The exchange feature on a par for par basis. 

Mr. Wits. They originally did not contemplate the future pos- 
sibility of that? What is the difference between a refunding and an 
exchange? When you have a refunding you have an exchange; 
have you not? 

Mr. Brown. No, you can have an exchange or you can have a call 
for payment, in which event, if a call for payment comes, all the 
bondholder gets is par for his bond, plus interest to the call date. 

Mr. Wiuis. Yes. 

Mr. Brown. With an exchange on a par for par basis, the customer 
gets a new bond. Under this contract and in acvordance with the 
understanding of the county officials, the bondholders of these series 
1933 bonds were to obtain the series 1940 bonds without paying a 
premium, and Crummer was paid by the county a fee of $25 for doing 
that job. 

Mr. Wits. I understand. Now we are getting to what I have in 

The original issue was a thousand-dollar bond? 
. Brown. Yes, sir. 
. Writs. This was the par value? 
. Brown. Right. 
. Writs. What was the interest rate? 
. Brown. I think it was 3% to 6 percent, a graduated interest 


. Wituis. Coupon bonds? 
. Brown. With that $200 deferred interest coupon which I 
mentioned earlier. 

Mr. Wiuts. Deferred to when? 

Mr. Brown. I can get this precise language, but my recollection 
is that if it was not called within 2 years prior to the maturity date, 
then the deferred interest coupon was payable. I do not want to 
be held to that, but that is my recollection and I can verify it. 

Mr. Wituts. In the new arrangement made in 1940, the bond to 
be exchanged had a par of $1,000, too? 

Mr. Brown. Yes, sir. 

Mr. Wits. Was the interest rate different? 

Mr. Brown. Four percent, noncallable. 

Mr. Wixus. That was what made it, as you said, a more attractive 
investment or a better bond? 
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Mr. Brown. I do not want to pass on the merits of the bond 
myself. I knew that the bonds were selling at a premium. 

Mr. Wits. Let me put it this way. I do not expect that 
Crummer contacted all the bondholders, did he? 

Mr. Brown. He pretty much did. This was an issue that he 
pretty much controlled. It was only $1,200,000, and it was mostly 
his customers who held these notes. 

Mr. Wiis. Were there any bondholders who never became in- 
volved in this thing who had the right to exchange but who con- 
cluded, upon consideration of the situation, that they preferred to 
hold onto their old bonds? 

Mr. Brown. No; all those bonds which were not exchanged were 
called for payment. A call notice was issued. 

Mr. Wits. They offered to exchange and the balance, if any, 
they called in and paid off? 

Mr. Brown. That is right. 

Mr. Wuuis. In effect, then, what Crummer did ultimately re- 
sulted in disbursing to the bondholders that he contacted first the 
call amount plus interest rather than giving them the exchange bond 
for it? 

Mr. Brown. Yes. That is it exactly. He gave them the face of 
the bond. 

Mr. Wits. So the fraud alleged was the failure to disclose to the 
bondhoders that instead of receiving the called amount of their bonds 
plus interest, they had their choice to get a new bond for it? Is that 
the crux of it? 

Mr. Brown. That is right, which was a more valuable bond. We 
can prove that Crunmmer knew it was selling at a premium before this 
took place. 

Mr. Wits. And as I understand, Crummer was hired to contact 
the bondholders and to do what? 

Mr. Brown. To get the bonds in from the bondholders and ex- 
change the new bonds for the old bonds. 

Mr. Wiuts. Or to arrange to have them surrender their bonds at 
the called amount? They had their choice? They could do one or 
the other? 

Mr. Brown. That was a later step. There was a provision of the 
contract, I beieve, that all bonds which were not exchanged were to 
be called by a certain date. 

Mr. Wiis. And he was hired on the basis of so much per bond to 
pick up the outstanding bonds on an exchange basis? 

Mr. Brown. Yes, sir. 

Mr. Wiis. Or, at their option, to see that they received their 
called amount plus interest? 

Mr. Brown. But that call was published in a local paper and so 
forth. 

Mr. Keatine. Mr. Rogers? 

Mr. Rogers. I understand you made the chief investigation dealing 
with this matter, going around and interviewing people in connection 
with it. 

Mr. Brown. Yes. 

Mr. Wits. Will you permit one more question? 

Mr. Roaers. Yes. 
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Mr. Wiut1s. Did I understand correctly that but for the exchange 
provision arrangement made in 1940, the bondholders would have 
received and did receive all they were entitled to under their original 
investment? The hitch was that they were not permitted the choice 
of continuing that investment on a better basis? 

Mr. Brown. That is correct. If the municipality had so desired it 
could have called them all for payment. 

Mr. Wis. If that arrangement had not been entered into in 1940, 
then those who invested their money under the original indenture 
would have received all their investment plus interest without a 
default? 

Mr. Brown. If they had just called the bonds, that is correct. 

Mr. Rocers. I understand you did make all of the investigations 
or interviewed a number of witnesses in connection with this on behalf 
of the SEC to begin with? 

. Mr. Brown. Yes, sir. 

Mr. Rogers. In the Citrus County indictment there are nine counts 
set forth. Will you outline to the committee which counts dealt with 
the violation of the SEC Act? 

Mr. Brown. I do not have the indictment before me. 

Mr. Rocers. Well, just generally what did Crummer do to violate 
the SEC law? 

Mr. Brown. Well, as far as the violation of the SEC law is con- 
cerned, in the sale of securities he failed to inform the bondholders 
that they had tbe right to exchange their bonds for these new bonds 
op a par-fot-par basis. 

Mr. Rocers. Turn to the back page of the indictraent. It gives 
the names of the counts and the sections as they deai with the United 
States Code. You can tell from that that section 18 United States 
Codes Annotated 338 deals with mail fraud. 

Mr. Brown. Yes. 

Mr. Rocrers. And the other deals, such as the Panama City case, 
you charge them with section 215 of the Criminal Code and the 
mail-fraud case? 

Mr. Brown. Yes. 

Mr. Rogers. Generally the SEC violation was that Crummer and 
his associates failed to inform the owners of the bonds of the contract 
that he had with the Citrus County commissioners? 

Mr. Brown. Yes. 

Mr. Rocers. And that constituted a violation of the SEC law 
because it was misrepresentation? 

Mr. Brown. That is it in part. 

Mr. Rocers. Then what is the balance of it? 

Mr. Brown. The balance of it is set forth in this scheme. I 
mentioned 17 before. Section 15 is what I had in mind, which is 
fraudulent conduct on the part of a broker and dealer. The scheme 
as I have ovtlined it is set forth in the scheme count, which is No. 1 
count here, and it goes back to the earlier period and covers that 
first refunding and then into this October 7, 1940, contract and the 
failure to advise the bondholders that they had the right to exchange 
these bonds, and of course largely the gist of it would be the use of 
the mails in connection with the operation of this alleged scheme. 

Mr. Rogers. Let us first divorce the mail fraud from the SEC 
case. That is what I am trying to keep separate. 
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Mr. Brown. It is very difficult to do that, because that is a very 
important part of the scheme under the Securities Act. 

Mr. Rogers. For a mail-fraud proposition we know there must be 
a scheme and device and the use of the mails in order to constitute 
a violation of the mail-fraud act. You set that forth in both of these 
indictments, this scheme or device. 

In the one that you have before you, the Citrus County one, that 
indictment set forth that the scheme and device was first the contract 
that was entered into by Crummer with the County Commission of 
Citrus County, Fla. That is the mail-fraud part of it. And that 
that scheme and device was that he had the criminal intent at the 
time that it was entered into to defraud somebody. That is the 
essential element in the mail-fraud case? 

Mr. Brown. Yes. 

Mr. Rocers. That contract was entered into in 1933, was it not? 

Mr. Brown. 1940. ; 

Mr. Rogers. But the bonds had issued in 1933 and were in default? 

Mr. Brown. No. They were never in default. 

Mr. Wixuts. Not in the Citrus case. 

Mr. Rocers. Only in Panama City? 

Mr. Brown. Yes, and the bonds which they failed to give to the 
bondholders with the 1940 bonds. 

Mr. Rocers. Generally it is a violation of the SEC Act that any 
man who may have a ‘broker's license fails to represent the truth? 
He is guilty of a crime? 

Mr. Brown. In the sale of a security if he uses the mails. 

Mr. Rogsrs. Let us disregard the mails. 

Mr. Brown. You cannot disregard the mails. There is no differ- 
ence between the mail fraud—— 

Mr. Rogers. Let me ask you this question. Suppose that I am a 
broker and have a license and I deal with municipal bonds. I go 
and myself represent the same to a customer and the mails are never 
used. Is that a violation of the SEC Act? 

Mr. Brown. If the mails or the instruments of interstate commerce 
are not used, it is not. 

Mr. Rogers. All right. But in this instance, because the contract 
was entered into in Florida and representations were made in Kansas 
through the mail and orally, then you had the mail-fraud statute, 
which is this 338, hooked in with the SEC to make up the various 
nine counts that are now before you as it deals with Citrus County? 

Mr. Brown. That is right. We had some mail fraud and some 
Securities Act counts. 

Mr. Rocers. That indictment as it deals with Citrus County does 
not set forth a particular as to any person as to names and amounts 
that they were defrauded, does it? 

Mr. Brown. No, sir. 

Mr. Rogers. In making your investigation, did you not run into 
some persons who were specific in the amounts of moneys that they 
were defrauded of? 

Mr. Brown. Actually, I do not think any of the people in Citrus 
County knew what had happe med to them and we did not tell them. 

Mr. Rogers. Did anybody that had any Citrus County bonds ever 
make an affidavit that they themselves had been defrauded? 

Mr. Brown. Not that I know of 
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Mr. Rocers. None of them ever set forth any letters that they 
received less than what they were promised by Mr. Crummer? 

Mr. Brown. I do not know what you mean by that. 

Mr. Rogers. Each bondholder as an individual who dealt with 
Mr. Crummer was approached either by Mr. Crummer or his agent? 

Mr. Brown. Right. 

Mr. Rogers. And I believe you have testified that, as in the Citrus 
County indictment, if the individual surrendered his bond with a 
coupon to a bank in Chicago he got cash. Nobody complained 
because they got cash, did they? 

Mr. Brown. They certainly can complain if they got cash if they 
are entitled to something more valuable. 

Mr. Rogers. The point is, did anybody complain vw you that they 
were defrauded because Crummer paid them cash for the bonds? 

Mr. Brown. No; they did not, because Crummer did not tell them 
they were entitled to the new bond; so they could not complain. 
They did not know. 

Mr. Rogers. Then the basis of this indictment, as it deals with 
Citrus County, is that Crummer failed to disclose to the person who 
owned the body that he could get something greater than he actually 
received? 

Mr. Brown. That is part of it. 

Mr. Rocers. What is the rest of it? 

Mr. Brown. The rest of it is that they misrepresented. They told 
the people their bonds were called for payment when they were not 
called for payment. They Saale issued collection receipts. They 
told these people, “We will take in your bonds and we will get you 
what you are entitled to receive for the bonds,” and they failed to do 
that. It was affirmative misrepresenta.tions. 

Mr. Rogers. Were there any receipts in writing issued to anybody 
wherein Crummer or any of his associates represented to the person 
who surrendered his bond that he would get a new bond at a greater 
rate of interest or a new bond of greater value in that receipt? 

Mr. Brown. No, sir. He told nobody that, that we could find. 

Mr. Roaers. And he issued no receipts. I will ask you this: Did 
you in your investigation find any person who had received a receipt 
from Crummer & Co. or his associates who complained to you that 
Crummer & Co. failed to live up to the obligation to the receipt issued 
by his company? 

Mr. Brown. Because the bondholders did not know it. 

Mr. Rogers. You have not answered the question whether they did 
or did not. 

Mr. Keatinc. Let the witness answer. 

Mr. Brown. The point is, you are asking me a question whether 
he failed to live up to it or did any of the bondholders complain. My 
answer to you is, the bondholders did not know what was happening 
and therefore they could not complain. They just did not know. 
That is the crux of the thing, the concealment. 

Mr. Rocers. You say they did not know. Did not each bond- 
holder have a right to write down to Citrus County, Fla., and ascertain 
it? 

Mr. Brown. They would have a right, but the people down there 
at Citrus County did not know. I have read you 2 or 3 statements 
here from the county commissioners and from the county attorney, 
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the chief clerk, where they said they would not even have entered into 
the contract if they had known that Crummer was not going to give 
these bondholders an exchange on a par for par basis. 

Mr. Rocers. There is a written contract, is there not? 

Mr. Brown. Certainly there is a written contract. 

Mr. Rogers. I believe you read from the judge’s decision that even 
Crummer had the right on bonds that he might own. 

Mr. Brown. That is correct. 

Mr. Rocers. To turn them in? 

Mr. Brown. That is right. 

Mr. Rogers. And that there was some question about whether this 
contract prohibited Mr. Crummer and his associates from going out 
and buying these bonds? 

Mr. Brown. Certainly it did. 

Mr. Rogers. The terms of the contract as set forth? 

Mr. Brown. I would say so. That is what they did. That is one 
of the reasons why they were indicted. 

Mr. Rocers. Did you examine the contract to find that Crummer 
& Co. were prohibited from buying in their own name? 

Mr. Brown. They owned some. 

Mr. Rocrers. But the question is, did they contract prohibit 
Crummer & Co. from going and buying from you, or me or anybody 
else if he happened to have the stock? 

Mr. Brown. After they entered into it, I think it did. 

Mr. Rocers. Is that contract here? 

Mr. Brown. What is that? 

Mr. Rocers. Do you have that contract? 

Mr. Brown. Yes, I tuaink so. 

Mr. Rocrers. Would you point out that provision which prohibits 
it? 

Mr. Brown. I do not think it prohibits it in so many words. 

Mr. Rogers. That is the question I asked, and you said it did. 

Mr. Brown. I think it does. You did not ask me if it prohibits it 
in so many words. You asked if the contract prohibited them from 
buying after they entered into the contract. Perhaps they could if 
they made full and complete disclosure to the bondholders. 

If you had to have those bonds and I went to you and said, “I 
have got the contract, under the terms of the contract I am supposed 
to exchange these bonds with you and you can get a more valuable 
bond, but I do not want to do that. I want to buy them from you for 
something less.” 

Sure, 1 would say they would have the right to do it under those 
conditions, but I do not say they would have the right to do it without 
making the disclosure. 

Mr. Rogers. The thing that bothers me is that the basis of the 
indictment is that there is a plan to defraud some people. That is 
the basis not only of the SEC violation, but also of the mail fraud. 
The scheme and plan are set forth in a written contract. 

Mr. Brown. Not completely. 

Mr. Rogers. Completely? 

Mr. Brown. Not completely. 

Mr. Rocers. Did anybody have any authority to enter into any- 
thing other than a written contract? 
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Mr. Brown. I have already repeated this several times, that the 
bondholders were told the bonds were called for payment, and they 
were not called for payment. That was not in the contract, I have 
already stated that some of these bondholders’ bonds were picked up 
on collection receipt and Crummer failed to account to them for 
what he received, which he should have done, and that was not in the 
contract, so we were discussing the contract. 

I would like to make myself perfectly clear that that was not the 
entire basis of the indictment. 

Mr. Rocers. Well, of course when you prepare an indictment to 
a jury, you have to prove your case, I assume. I thought sure that 
by your investigation you could tell us the names of the people who 
had been defrauded because you made the investigation. 

Mr. Brown. I can tell you. I have got a 750 page report and we 
have got 2,000 pages of grand jury testimony which your committee 
has had access to. 

Mr. Kratina. We want to avoid getting into any evidence before 
the grand jury. 

Mr. Rocsrs. Well, I do not want to do that. 

Mr. Brown. I thought your committee had the right to examine 
the grand jury minutes. 

Mr. Keatine. I do not want to shut off questions in any way, 
but we do not want to get too involved at this point in the merits 
of the controversy. 

Mr. Rogers. Well, Mr. Chairman, it has not been made clear to 
me. Of course, I may not understand what this is all about. In order 
for a man to be defrauded there must be some misrepresentation 
made to him and he must part with something of value. After he 
parts with that something of value, if he fails to get it back, then he 
has been defrauded. 

I have never heard of a case where a man goes out and makes a 
representation and, according to the witness here—all of them re- 
ceived what he represented they would receive—and then they say 
that the man who made the representation is guilty of fraud. 

Mr. Brown. Did you say I said he received everything he repre- 
sented he had received? 

Mr. Rogers. Yes. 

Mr. Brown. That is not right. That is simply not right. 

Mr. Rocsrs. Then could you outline to me, or do you have it in 
the file, any man, woman, or corporation who delivered to Crummer 
& Co. any of these bonds that did not get from Crummer & Co. the 
thing that Crummer agreed to give them? 

Mr. Brown. It was not what Crummer agreed to give them. It 
was what the county was agreeing to give them. 

Crummer was giving them nothing. He was only a physical 
agent of the county. I can give you any number of instances. 

Mr. Rogers. All right, I would like to have those, without refer- 
ence to names. 

Mr. Brown. Here is an individual who had a 1933 bond. Our 
investigation showed that he turned the bond in to Mr. Crummer, or 
to the Crummer organization, on one of those collection receipts 
which I mentioned earlier. The books and records of R. E. Crummer 
disclose that the company set this—even though they had merely 
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taken the bond in for collection, they set it up as being firm owned, as 
being company owned, on October 9, 1941, even though the customer 
had not sold them the bond. That was only an accounts payable. 
They just set it up as though they owed the customer $1,000 for the 
bond. 

Mr. Rogers. I would take it, then, that your statement as to this 
particular customer is that he says, ‘““Crummer says give us the bond 
and we will collect it for you,”’ and that when Crummer got the bond 
he converted it to his use, and did not repay to that individual the 
amount that he promised to collect. 

Mr. Brown. That is correct. He did not give that bondholder the 
right to exchange his bond for the new bonds. 

Mr. Rogers. Did the customer who parted with his bond under- 
stand that he was to get a bond in exchange? 

Mr. Brown. Certainly not. 

Mr. Rocers. What did he understand he was to get? 

Mr. Brown. Crummer told him his bond was called. 

Mr. Rocers. And called at how much? 

Mr. Brown. At a thousand plus interest to November of 1941, I 
think. 

Mr. Rocers. Then did the customer get the thousand plus thx 
interest? 

Mr. Brown. What is that? 

Mr. Rogers. Did the customer get it? 

Mr. Brown. Yes, he did. 

Mr. Rogers. Then the bond that was to be issued to him was then 
selling above the thousand plus interest? 

Mr. Brown. But he was entitled to that on a par basis. 

Mr. Rocers. That is what I am trying to bring out. 

Mr. Brown. He was only selling because Crummer was selling them 
instead of giving them to the bondholders. 

Mr. Rocers. But in this particular instance the customer under- 
stood that he was to exchange. No; he did not understand he was to 
exchange? 

Mr. Brown. No: 

Mr. Rogers. But Crummer’s contract with Citrus County required 
him to exchange? 

Mr. Brown. Right. 

Mr. Rogers. And keep a fee of 2.5 percent? 

Mr. Brown. No; the fee was going to be paid by the county later. 

Mr. Rogers. And the fee was to be paid by the county? 

Mr. Brown. Yes, sir. 

Mr. Rogers. In that particular case, did Mr. Crummer or his 
associates collect the fee from the county? 

Mr. Brown. Yes, sir. 

Mr. Rocers. And this man knew nothing about it? 

Mr. Brown. That is right. 

Mr. Rocers. And the defrauding was because he failed to disclose 
under this contract? 

Mr. Brown. Plus the fact that he told them a lie. He told them 
this bond was called when it was not called. Plus the further fact 
that he took this bond in on a collection receipt and did not give them 
what he had collected for the man’s bond. 





INVESTIGATION OF THE DEPARTMENT OF JUSTICE 475 


Mr. Rogers. In your investigation of this matter, did you ever 
find it necessary to go to talk to other people engaged in the bond 
business in the State of Florida? 

Mr. Brown. Other bond dealers in Florida? 

Mr. Rocers. Yes. 

Mr. Brown. No, sir; not that I remember. 

Mr. Rogers. Do you know whether any of your men ever talked 
to other bond dealers in the State of Florida concerning this? 

Mr. Brown. I doubt it, but I am not sure on that. 

Mr. Rocers. Are you in a position to ascertain tio or not 
there was a competitive situation among the bond dealers in the 
State of Florida as it deals with these refunding bonds? 

Mr. Brown. In connection with these? 

Mr. Rogers. Yes. 

Mr. Brown. How do you mean, competitive? 

Mr. Rogers. Well, there are people in the bond business other than 
Crummer. 

Mr. Brown. That is right. 

Mr. Rogers. My experience shows that whenever there is a 
refunding issue or any bonds to be sold, there is a bunch of the boys 
around trying to get the business. 

What I am trying to ascertain is, did you, in your investigation 
find out whether other people were competing to get this contract 
that Mr. Crummer finally got? 

Mr. Brown. In Citrus? 

Mr. Rogers. Yes. 

Mr. Brown. No; I] never had any information to that effect. 

Mr. Rocers. Then in the Panama City case, in that instance, no 
contract was entered into, was it? 

Mr. Brown. No; I think it was handled by letter, the final refund- 
ing, a letter between Panama City and Crummer. 

Mr. Rogers. Crummer, with his protective committee, went out 
and collected up a number of these bonds, did they not? 

Mr. Brown. Yes, sir. 

Mr. Rocers. And after they had collected them up and had ap- 
pointed a protective committee, they then sued the city on those 
bonds? 

Mr. Brown. That is right. 

Mr. Rocers. And got a judgment. Then after this judgment was 
obtained against the city, was there then a contract aa red into with 
Mr. Crummer as to how this financing should be done? 

Mr. Brown. You mean with the municipality? 

Mr. Rocers. Yes. 

Mr. Brown. There was some talk of a contract in the earlier stage. 
Whether or not it was entered into, I do not recall at the present time. 
At the time of this temporary representation agreement in 1937, 
Crummer owned a large block of these bonds and was constantly in 
touch with the municipality. I think there were discussions for such 
a formal contract, but whether or not it was entered into I do not 
know. 

At the time of the final refunding, I do not recall, but I think it was 
handled by letter between the municipality and Crummer. 

Mr. Rocers. That was after this judgment was taken? 

Mr. Brown. That is correct. 
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Mr. Rocrers. What did Mr. Crummer and his company misrep- 
resent to the bondholders in that case? 

Mr. Brown. In the Panama City case? 

Mr. Rogers. Yes. 

Mr. Brown. They did not tell them they had made any collections 
on the judgment, for one thing. They led the bondholders to believe 
that the city was making this proposal of accepting 2 percent and 
3 percent interest. They did not disclose that they themselves were 
keeping the remainder of the interest, 3 or 4 or 5 percent, whatever 
it amounted to. 

Mr: Rocers. Then the charge in the Panama City case, as it 
deals with the SEC, is that as a bond dealer he failed to make a 
disclosure to his customers or persons who he approached to get them 
to turn in their bonds? 

Mr. Brown. That was part of it. 

Mr. Rogers. Did you interview any bondholders from whom 
Crummer & Co. had taken these bonds and issued receipts? Did 
you interview or find anybody who said that he failed to get back 
the money that Crummer agreed to give him in exchange for the bond? 

Mr. Brown. Did I see anyone who said they had failed to get 
it back? 

Mr. Roaers. Yes. 

Mr. Brown. Well, there were some people. Of course, most of 
them did not know that Crummer was collecting these moneys and 
failing to account for them. 

Whether any bondhoider had specific information as to the amount 
of undivided interest in this judgment, I do not know, but there 
were bondholders who were complaining because they did not think 
they had gotten everything back that thev were entitled to receive 

Mr. Rocers. The information as it deals with the judgment that 
is taken against Panama City was available to the public, was it 
not, as a matter of public record? 

Mr. Brown. In Florida? 

Mr. Rocers. In Florida. 

Mr. Brown. Yes. 

Mr. Rocers. Do you feel that it is a crime for a man to go into 
Kansas or any other State and say to a man who may own some of 
these bonds, that he would like to purchase them or like to refund 
them? 

Do you think it constitutes a crime when he fails to tell them 
what actually has taken place in the judgment? 

Mr. Brown. He not only failed to tell them, but he failed to give 
them what customers were entitled to, their money. 

Mr. Rocers. Was he under any contract to give them that? 

Mr. Brown. Certainly, a power of attorney. 

Mr. Roaers. Issued by whom? 

Mr. Brown. Issued by Crummer and signed by the bondholders, 
whereby Crummer undertook to collect and distribute for the bond- 
holders, which he failed to do. 

Mr. Rocers. You mean the protective association entered into a 
contract? 

Mr. Brown. What was that? 

Mr. Rocrers Did the bondholders committee enter into it? 
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Mr. Brown. The agreement was entered into with Crummer, the 
power of attorney. 

Mr. Rocers. Who entered into that agreement? 

Mr. Brown. The bondholders entered into the agreement with 
Crummer, at the solicitation of Crummer. 

Mr. Rogers. But that constituted a committee? 

Mr. Brown. No; not this power of attorney. 

Mr. Rogers. Who executed the power of attorney? 

Mr. Brown. The customers, the bondholders. 

Mr. Rogers. Then, I take it that the customer executed a power of 
attorney to Mr. Crummer. 

Mr. Brown. Right. 

Mr. Rocsrs. To represent him in this judgment. 

Mr. Brown. That is correct. 

Mr. Rocers. And when he accepted the power of attorney from 
from that customer, he said to the customer, ‘‘Whatever I get back, 
you get your share of it.” 

Mr. Brown. Yes, sir. 

Mr. Rocsrrs. And that was in receipts that were issued by Crum- 
mer & Co. to the bondholders? 

Mr. Brown. That was in the power attorney. 

Mr. Rocerrs. Yes, that was in the power of attorney. 

Mr. Brown. That was the agreement between Crummer and the 
bondholder. 

Mr. Rocers. And there were a number of persons who did not 
receive back the amount of money that they were entitled to receive 
under this power of attorney? 

Mr. Brown. That is correct. 

Mr. Wriurs. You said that in connection with the Citrus case 
Crummer and his associates made the affirmativ2 representation that, 
the only rights bondholders had were to surrender their bonds on a 
call basis? 

Mr. Brown. Yes. 

Mr. Wiuuis. Was that in a certain letter? Have you got that 
letter? 

Mr. Brown. Well, it was made—lI do not know whether that letter 
was sent out. They said they will be or are being called for payment. 
That was the way it was put in different versions to stockholders, 

Mr. Keatina. If you can tell us that that is the fact, that is 
sufficient. 

Mr. Brown. Whether it was a certain letter or not I do not recall 
at the moment but we do have documentary evidence, confirmations 
and so forth, showing bonds called for payment, and we have signed 
statements where the customers told us the Crummer representatives 
said that these bonds have been, are now, or will be called for payment. 

Mr. Wiuuts. That was verbal? 

Mr. Brown. We have writings to that effect, but not a general 
circular letter. 

Mr. Wiuuts. That is very important, because that is the crux of 
the indictment. That is what you have been talking about, they 
failed to do something or they lied, as you said affirmatively. What 
I want to know is, was he so bold as to write a letter which would be 
the basis for the application of the statute with reference to using 
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the mail to defraud, in which he said, ‘The bonds that you have are 
now being called.” 

Mr. Brown. That is what I want to find. 

Mr. Wits. “‘And the pending program is one having to do with 
a call and not one having to do with an exchange.”’ Have you got 
that kind of letter in writing? 

Mr. Brown. I have a letter right here dated October 30, 1941. 

Mr. Wixuts. Is it specific? 

Mr. Brown. Yes, sir. It says: 

In accordance with instructions received from our ‘‘Mr. So-and-So” we are 
pleased to enclose check in the amount of ‘‘so-and-so,”’ representing the 4% to 6, 
dated November 1, 1933: 3,000 to November 1, 1954, 1,000 to 1956. 

Which bonds were called for payment at par and accrued interest as 
of November 1, 1951. 

Mr. Wixuts. This was in supplement? 

Mr. Brown. That is what they did with this particular bondholder. 

Mr. Witurs. I am not talking about that. That is after the 
transaction took place. That is sending a check. Have you got 
a letter soliciting all the bondholders in writing and saying that the 
proposition here is that their bonds are being called and he is hired 
to assemble them and so on as distinguished from an exchange 
proposition? 

Mr. Brown. I am certain we have letters to that effect. This 
thing I just read was as the result of some conversation where they 
were told to send in their bonds because they had been called. 

Mr. Wiis. You do not know whether that is as the result of 
conversation or the result of previous correspondence. You cannot 
possibly know that, or I doubt it. If you are so swearing, it is O. K. 
with me, but I doubt if you can say that that letter was a response 
to a conversation. 

I thought, frankly, that that had been a circular letter circularizing 
these bondholders suggesting that they surrender their bonds to the 
Crummer Associates, along the lines which we indicated. 

I imagine that all of the surrenders were not made as a result of 
personal contact. As-you understand, we are talking about using 
the mails to defraud, a conversation would not be at issue here, but 
what you dropped in Uncle Sam’s mail. 

Mr. Brown. We have mailings set out in the indictments. 

Mr. Wits. I am not talking about the indictment. I am talking 
about false representations. 

Mr. Brown. We have the false representation in writing. 

Mr. Wiuis. Well, up to now you have not read them. 

Mr. Brown. If I can be given some time I will get them for you. 
I was told that we were not getting into evidence. 

Mr. Wituts. It is after the fact. 

Mr. Brown. I have got a briefcase full of documents that I would 
like to examine. 

Mr. Wriuus. All right. 

Mr. Brown. I think I can get something along those lines. But as 
to whether or not a circular letter was sent out to all bondholders, I 
really cannot say on that but I frankly will check it. 

Mr. Wits. I feel that something of that sort must have happened. 
It was before a grand jury. I just wanted to know how specifically 
this scheme was developed. 
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Mr. Keatina. Let the witness search for that during the noon 
recess. Do you want to proceed, Mr. Collier? 

Mr. Couurer. You can look for that during the noon recess. 

Mr. Brown. All right. 

Mr. Keatine. You can find any letters besides the one you have 
read which indicate a representation that the bonds had been called. 

Mr. Couturier. I want to proceed on to another matter, Mr. Brown. 

Taking this in its chronology, after the indictments were returned, 
what pleadings were introduced thereafter? 

Mr. Brown. After the indictments were returned, demurrers were 
filed to both indictments by the defendants and a plea in bar was also 
filed on behalf of one of the defendants, James G. Martin, who claimed 
that he had not been allowed to claim his privileges and so forth. 

Mr. Couurer. Then what happened on the indictments? 

Mr. Brown. The demurrers were sustained in the Panama City 
case and they were overruled in the Citrus County case. We there- 
after took an appeal from the ruling sustaining the demurrers in the 
Panama City case which was argued in Deaver a month or two there- 
after and the court reversed the lower court and held that the indict- 
ments should be reinstated. Then, the defendants made application 
for a writ of certiorari to the Supreme Court of the United States and 
certiorari was denied. We therefore had two good indictments. 

In the Citrus County case, a motion was also filed at a later period 
for a bill of particulars. Aftec the bill of particulars was filed, we were 
ordered to comply with the court’s order in some respects. After that 
had been filed the defendants made a motion to dismiss the Citrus 
County case on the grounds that the refunding contract which we have 
been discussing did not give the bondholders the right to exchange the 
bonds on a par-for-par basis and that argument was held, I think, in 
Wichita, Kans., and Mr. Kelly argued the case for the Government 
and Mr. Bush, I think, and Caldwell for the defendants. 

The court overruled the motion before the bench in the language 
which I cited previously. 

Following that, and again a lapse of some weeks, and in view of the 
fact that the Panama City case was still on appeal, we began to get 
ready to try the Citrus case. Mr. Kelley and Reutell and I went to 
Wichita, Kans., where we spent a considerable period of time getting 
ready for trial. While we were there a motion for a continuance was 
filed by the defendants and Judge Savage asked that we go to Tulsa, 
Okla., for the purpose of arguing that motion. The motion was based 
upon the fact that the defendants said that one of their indispensable 
witnesses was not available and would not be available for the trial. 
He was in the Army or the Air Corps at the time. 

Judge Savage, after hearing the arguments and based upon a state- 
ment by counsel for Crummer, in part, that in his professional opinion 
and based upon his honor and so forth as a lawyer it was necessary 
that this continuance be granted, the court did in fact grant the con- 
tinuance. I think it was for some considerable time. It may have 
even been a matter of some 6 months. I am not certain as to that, 
but I think it was because they did not know just how soon Mr. 
Crummer would get out of the service. 

Mr. Couturier. Is this Mr. Crummer the witness? 

Mr. Brown. It is H. J. Crummer. I think he was the son of R. E. 
Crummer. 
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Mr. Cou.ter. Following that, what events took place? What was 
the next step in the procedure? 

Mr. Brown. We returned to Chicago in view of the continuance 
which was granted and it was sometime after that that we were noti- 
fied that we were to appear at the Department of Justice for confer- 
ences concerning these two cases. 

Mr. Coturer. When was the first conference held? 

Mr. Brown. I have a memorandum from which I would like to 
refresh my recollection, if I may. 

Mr. Courier. When did you prepare that memorandum? 

Mr. Brown. I prepared the first memorandum on February 26, 
1946. The conferences were held on February 14 and 15, 1946. 
Those conferences were held in the office of Assistant Attorney General 
T. Lamar Caudle, who at that time, I believe, was head of the Criminal 
Division. We were notified of the conference by our Assistant Solici- 
tor, Robert S. Rubin. 

Do you want me to proceed? 

Mr. Rocers. Who was there at the conference? 

Mr. Brown. I have that right here. There were two conferences 
on that first day, February 14. Messrs. Caudle, Nash Adams, William 
Paisley, a man named Martix, an attorney attached to Caudle’s staff, 
Mr. Carpenter, United States Attorney of Kansas, and Eugene Davis, 
one of his assistants, and Messrs. Robert Rubin, Russell Kelly, 
Robert Wright, and I representing the Commission. 

Mr. Couuier. That was in the first conference on the 14th of Febru- 
ary, is that right? 

Mr. Brown. That is correct. 

Mr. Keating. There was another one that day. Who was present 
then? 

Mr. Brown. At the second conference? 

Mr. Keartina. Yes. 

Mr. Brown. At the afternoon conference on February 14 the same 
persons for the Government were present. In addition, Fly and 
Whitehair, J. Lawrence Fly, and Francis Whitehair, representing 
Mr. Crummer, were also present. 

Mr. Keartina. At this point counsel says that when we get to this 
it will be rather prolonged. The committee will recess until 2 o’clock. 
For the guidance of those present, that will be in an open session. 
At the conclusion of this witness’ testimony, the committee will have 
to go into an executive session to examine certain other witnesses in 
connection with this same matter. 

(Whereupon, at 12:30 p. m., the subcommittee recessed to reconvene 
at 2 p. m. the same day.) 


AFTERNOON SESSION 


Mr. Kearina. The committee will come to order. 

Mr. Collier, will you proceed. 

Mr. Coxuier. At the close of the session, we were discussing the 
conferences that were held, and you had identified the participants in 
the February 14 conference. 

Will you now inform the subcommittee as to what occurred in that 
conference? 
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Mr. Brown. In the conference of February 14, 1946, Mr. Caudle 
at the outset stated that its purpose was to discuss the pending 
criminal cases a ainst R. A. Crummer & Co., and to give James L. 
Fly and Francis P. Whitehair, attorneys for Crummer, an opportunity 
to present the views of the case. 

Caudle stated that inasmuch as the Attorney General’s Office was 
a public office, he felt that persons who had an interest in the matter 
should be permitted to come in and discuss the cases. 

Mr. Wiiuis. Were representatives of the Post Office Department 
and SEC there? 

Mr. Brown. There was no representative of the Post Office Depart- 
ment there. I do not know why, but that may have been because 
they had not cleared the case and they did not have to clear it. 

On February 14, the conference lasted from approximately 10:30 
a. m. to approximately 7 p. m., with an adjournment for lunch of 
about 1/4 hours. 

At the morning conference, Messrs. C audle ‘well, I mentioned the 
names of those who were present. 

Mr. Caudle opened the conference in the morning by stating that 
Mr. Fly had approached him requesting an opportunity to discuss 
the merits of the Crummer indictments. He stated that Fly had in- 
formed him that Crummer had not been fully informed on the nature 
of the Commission’s investigation and had been deprived of the right 
to present his views to responsible employees of the Commission. 

Mr. Caudle further stated that he therefore felt it would be appro- 
priate to hold the conference in order to give Crummer’s representa- 
tives an opportunity to present their views to all parties in interest. 

Caudle then suggested that before Fly and Whitehair were called 
into the conference, and further because he and other representatives 
of his staff were not too familiar with the details of the cases, that a 
presentation be made by Commission representatives of their theory 
of the Citrus and Panama City cases. 

Mr. Rubin, who was the chief for the SEC personnel, then suggested 
that Russell Kelly present the Citrus County matter, and Mr. Kelly 
then made a presentation of the case as charged in the indictment, 
outlining in some detail the facts given during the investigation, 
during which charges of the violations of the Securities Exchange Act 
of 1934 and the mail frauds statute were predicated. 

The general discussion of this case was quite lengthy, with all 
persons present participating in various stages of the g writing 

The refunding contract of October 7, 1940, was discussed rather 
completely and Mr. Kelly pointed out the pertinent provisions of the 
contract, which the Government contended gave the bondholders 
the right to exchange their series 1940 bonds on a par-for-par basis. 

Mr. Rubin for the Commission then made a brief presentation of 
the Panama City case, pointing out that the facts developed during 
investigation indicated that the defendants had acquired bonds, 
coupons, and accrued interest on bonds from customers under these 
powers of attorney and later turning them into lawsuits, collecting 
moneys on the judgments obtained, and failing to distribute an 
account for money so collected, and falsely and fraudulently acquiring 
interest claims from the investors, and fnally refunding the debt at 
the full amount of principal and interest, including interest in and on 
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this judgment—case 160—to the substantial loss of the investors 
who would sign the powers of attorney. 

Several questions were asked by representatives of the Attorney 
General’s Office, but the case was not discussed in as great detail in 
my view as had been the Citrus case. 

That about concluded the morning conference on February 14. 

In the afternoon conference on that same day, February 14, 1946, 
the same persons for the Government were present. In addition, 
Messrs. Fly and Whitehair were present as representatives of the 
Crummer people. 

Mr. Fly introduced Mr. Whitehair as a former candidate for Gover- 
nor of Florida, who undoubted]y would have been elected had he not 
refused offers of money by certain undesirable factions in Jacksonville, 
Fla. 

Mr. Whitehair then stated that he represented Crummer in numer- 
ous lawsuits in Florida in connection with refunding programs, and 
that he had become acquainted with Crummer after havi ing discovered 
they were both originally from the State of Kansas; that he was very 
fond of Crummer personally and that Crummer had done an excellent 
job in Florida. 

Both Fly and Whitehair stated that they wanted to talk about the 
general Florida situation as it related to Crummer’s operations, and 
also to discuss the Citrus County case, inasmuch as Crummer’s 
attorneys and Crummer had not been advised of the nature of the 
investigation conducted by the SEC 

Whitehair seemed to indicate that he was not necessarily associated 
with the criminal cases, and Fly did not furnish any information which 
would indicate that he was retained in connection with the trial of 
the cases. 

As far as I was concerned or from what I observed, there was nothing 
said which would indicate that they intended to enter their appear- 
ances in the case or had already done so. 

Whitehair and Fly then stated in effect that Crummer had perpe- 
trated no fraud in the Citrus County case—and with the practice of 
advising customers that bonds were called for payment and paying 
off the customers at par and interest to the call date was the usual 
and customary practice, even though bonds had actually not been 
called, and Crummer had done nothing wrong in doing this. 

They also stated that the refunding contract of October 7, 1940, 
did not give the bondholders the right to exchange the bonds on a par 
basis but only gave that right to Crummer and that the entire trans- 
action was quite customary and usual and not at all fraudulent. 

Neither Fly nor Whitehair can be said to have been well grounded 
in the facts of the Citrus County case. The conversation for the most 
part concerned generalities fo the Florida refunding operations rather 
than specific details of any particular program. 

Now, Whitehair pointed out that Crummer had borrowed approxi- 
mately $5 million to go into Florida to help put the State on its feet 
and that he had refunded the indebtedness of some 200 taxing units 
in an amount approximating $170 million par value of Florida bonds, 
and that the refunding program which he inaugurated had become 
known as the Crummer plan. 

Whitehair mentioned specifically the Okeechobee County and Bay 
County refunding programs as being representative of the Crummer 
operations. 
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He also stated in connection with the Panama City program that 
this was the first refunding handled by Crummer. 

During this stage of the conference, Messrs, Whitehair and Fly 
did most of the talking and the substance of their statements was that 
Crummer had done a good job in Florida on the refunding programs, 
but the specific Government charges as set forth in the indictments 
in the criminal cases were not referred to inasmuch as it did not 
appear that Whitehair and Fly were well grounded in those two cases. 

After this general discussion, Whitehair and Fly concluded by 
stating that they had a witness in the Citrus County case who had not 
been interviewed by the Government agents and whom they would 
like to have make a statement the next morning, February 15. His 
dealings were with the Crummer organization. 

He was told by Mr. Caudle that he could bring this witness into 
discussion the following day. 

After Fly and Whitehair left Caudle’s office, Caudle stated that 
too much had not been accomplished at this conference up to that 
point in view of the apparent lack of knowledge of Whitehair and Fly 
of the details of the cases. 

Caudle stated that he had not wanted to ask many questions of 
Fly and Whitehair because of the possibility that they would learn 
the theory of the Government’s case. He asked if we would have any 
objection to discussing the case with these men and it was agreed that 
inasmuch as the matter had been covered quite fully in Mr. Kelly’s 
argument before Judge Savage during argument on the defendant’s 
motion to dismiss the Citrus indictment—which I previously have 
discussed—on the grounds that the contracts set forth in the bill of 
particulars did not give the bondholders the right to exchange the 
bonds on a par basis. 

In view of that fact, it was concluded that no harm could result 
in discussing the case in greater detail with Fly and Whitehair. 

They were then called into the conference and Caudle asked Kelly 
to outline the Government’s theory of the Citrus County case, which 
Mr. Kelly did, without going into specific details. 

At the conclusion of this presentation, Fly and Whitehair re- 
peated their assertions made earlier in the conference that Crummer 
was not guilty of any fraud in this program but stated that every- 
thing he had done was in accordance with the usual and customary 
practice in the bond business as practiced in Florida. 

The conference was concluded by making arrangements to resume 
the next morning at 10 a. m., at which time Mr. D. A. W. Bangs of 
the American United Life Insurance Co. of Indiana, a Citrus County 
investor, was to be present and make a statement on behalf of 
Crummer. 

That concluded the conferences which were held on that day. 

Mr. Couturier. Is there anything in addition to what you had in 
your notes that the committee should know about relating to those 
conferences? 

Mr. Brown. Well, just from the nature of the conference, it 
appeared to me that we on behalf of the Commission were answering 
charges of Crummer which were made before the Department of 
Justice, and we were sort of in the position of defending ourselves 
insofar as these cases were concerned. It was not a position where 
the Department of Justice—and again I say from my observation and 
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from the nature of the conference—where the Department of Justice 
and the Securities and Exchange Commission had a case which they 
were interested in prosecuting as a governmental body, a case where 
there had been certain representations to the Department of Justice 
and the representatives of the Securities and Exchange Commission 
were called in to say, “Well, now, what about this situation, did you 
give them an opportunity to be heard?” and matters of that sort. 

In other words, they would say, “‘ Well, is this true; is this true?” 
and there was no evidence there—at least I did not see the grand 
jury testimony. That was not called for—the specific documents, 
voluminous documents, I might add, which were in the district 
attorney’s office in Wichita, Kans, or Topeka, Kans. They were 
not present at that conference. That is, we did not have documents 
available to discuss, really, our case, as it was presented to the grand 
jury. 

Mr. Courier. At those two conferences Fly and Whitehair had 
no specific new evidence to bring before you? 

Mr. Brown. No, sir. 

Mr. Couturier. What happened the next day? 

Mr. Brown. The conference the next day, which was February 15, 
1946. All of the persons who had been present on the previous day 
were in attendance with the exception of Mr. Robert Rubin of the 
Commission. 

In addition, Mr. D. A. W. Bangs was present. Mr. Bangs was 
asked by Mr. Fly to outline—— 

Mr. Wixuis. What was his connection? 

Mr. Brown. Bangs was a witness, an outsider that Fly and White- 
hair wanted to bring in. And incidentally, he wasn’t sworn, either, 
when he was giving his statement. 

In addition, Mr. Bangs was present and he was asked by Mr. Fly 
to outline his experience with the Crummer Co. and started to do so 
ina general way. I interrupted him at that point and asked him if he 
had brought with him the records of the insurance company which he 
stated he represented, especially as they pertained to his Citrus 
County transactions. 

Mr. Fly interposed an objection to this question. Whereupon, I 
stated I didn’t see how Bangs could give any information pertaining 
to the particular case, especially since he had records available in the 
files of the insurance company. 

But, after a bit of wrangling it was finally decided to permit Bangs 
to make whatever statement he wished, without his records being 
available. 

Bangs stated that the American United Life Insurance Co. at one 
at one time owned 95 Citrus County bonds, which had been purchased 
from R. A. Crummer & Co., ata premium. He stated he is a personal 
friend of Noel, a Crummer salesman, and dealt with him in connection 
with the Citrus bonds. 

He further said that he had originally received an inquiry from the 
Post Office Department on the matter, and had written a letter, stating 
in effect that there was nothing wrong with the transactions with the 
company, and a copy of this letter I think has been submitted to the 
Department of Justice by Messrs. Fly and Whitehair. 

Mr. Whitehair attempted to show that we had refrained from inter- 
viewing Bangs because of this sharply worded letter to the Post Office 
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Department—if I am not mistaken, it was a rather sharply worded 
letter, and Whitehair tried to indicate that we had refrained from 
interviewing Bangs. 

Bangs further said that in the ordinary course of business, it is 
necessary to consider the provisions of refunding contracts; and he 
further said that he had examined the contract in the Citrus County 
case and concluded that his company had no rights under the contract 
I asked him if he was an attorney, and he stated that he wasn’t, but 
that he had discussed the matter with an attorney for the insurance 
company, who also advised him that the company had no rights under 
the contract. 

He stated that he had received a copy of the contract at the 
Crummer Co. office in Chicago, but does not remember whether it 
was before or after he turned over the company’s Citrus County 
holdings to Crummer, by sale at par and accrued interest to date of 
delivery. 

He further said that insofar as his company was concerned, that 
that was merely a commercial proposition and that by making the 
sale at that particular time the company was assured of purchasing 
75 of the new bonds at a premium. He said he was pleased with his 
transaction, but also said that if he could have gotten the new bonds 
at a par-for-par basis, he would have accepted them. 

Bangs was asked several questions concerning the refunding con- 
tract, and insisted that he would have recommended the investment 
in these bonds, even though he knew the municipality, assuming it 
had the right, would give a third party the right to exchange the 
bonds for which he had paid par, a more valuable bond while denying 
that, right to him, the bondholder. 

The American United Life Insurance Co. of which Bangs is the 
representative, was the plaintiff in the Avon Park case, which involved 
a Florida refunding contract, handled by Crummer, and which was 
decided adversely to Crummer. 

Bangs stated that the charges of unfair practices made against 
Crummer by the American United Life Insurance Co., was the idea 
of the insurance company attorneys and not his. 

Bangs further said in connection with other programs handled at 
or about the same time similar to the Citrus program, that he had 
been given copies of the refunding contracts and that this was a usual 
and customary practice of Crummer to submit these contracts to 
him. He stated that no representative of Crummer explained any- 
thing about the contracts insofar as he could remember. 

He also stated that he could not recall whether or not any repre- 
sentatives of Crummer had made any representations to him or 
approached him in any way concerning the sale of his series 1933 
Citrus County bonds. 

He later was asked by Nash Adams if any representative of Crum- 
mer ever made any misrepresentations to him, and he replied in the 
negative. I then asked him how he could remember that no mis- 
representations had been made, if he could not recall if any represen 
tations of any kind had been made. He finally stated that he didn’t 
know whether any misrepresentations or representations of any kind 
had been made to him. 

At the conclusion of the questioning of Bangs, Whitehair made a 
rather emotional appeal on behalf of Crummer, painting him as an 
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individual who had sacrificed a great deal to work in the interests of 
Florida, and who had breathed life into that municipality by his 
efforts, in behalf of the passage of the gasoline-tax allocation law, and 
his refunding operations. It was not factual as it is related to these 
two programs, but it was more or less a general overall talk, something 
like a closing argument to a jury, or a judge. 

After Whitehair, Fly, and Bangs left the conference, an adjourn- 
ment was taken for lunch and thereafter a brief discussion was held 
concerning the overall problem. 

Present at this were the Commission representatives previously 
referred to, and Messrs. Carpenter and Davis of Kansas, and Messrs. 
Adams, Paisley, and Madrix of the Department of Justice. 

Mr. Adams asked Mr. Kelly if he thought the case would be won 
with antagonistic investor witnesses, and Mr. Kelly replied that he 
knew and anticipated that investor witnesses would be antagonistic, 
but had every confidence that the case could be won. 

Adams and Paisley then asked what the status of the case would be 
if the court held that the bondholders did not have the right to ex- 
change the bonds on a par basis under the refunding contract of 1940. 
Mr. Kelly replied that while admittedly this would weaken the case, 
it would not in any sense destroy the case for the reason that there was 
still the fact that the defendants had misrepresented to the bond- 
holders that their bonds had been called for payment when in fact 
this was not the case. 

The conference concluded with a statement by one of the representa- 
tives of the Department of Justice that we would be called into confer- 
ence at a later date. In this connection, Messrs. Fly and Whitehair 
at one of the sessions had advised Caudle that they would prepare a 30- 
page memorandum, outlining their views, especially as they related to 
the activities of Edward Ball in Flo -ida. 

Caudle indicated that the conference with us would be held sub- 
sequent to the receipt of this information from Fly and Whitehair. 

Mr. Couurer. Is there anything in addition to what you have read 
from your notes, as it relates to that conference, that the committee 
should know about? 

Mr. Brown. Either at this second conference, or at one of these 
conferences—and I am inclined to think now it was at that first 
conference—and this was before the conference commenced—Mr. 
Madrix, Curt Madrix, whom I had never met previously—— 

Mr. Couturier. Of the Department of Justice? 

Mr. Brown. Of the Department of Justice. He came to me and 
we were waiting around, and we began to discuss these cases, and he 
introduced himself. 

He said, ‘‘I have had a chance to review this Citrus County case 
thoroughly, and I think you have a sound case.” 

He said, ‘‘I have been over it and it would appear to me that it is 
a sound case.”’ 

He further said, “I have not had a chance to review the Panama 
City case, and frankly I am not too familiar with it—at least I am 
not familiar enough with it to draw any conclusions, but’’ he said, 
“T hope to develop something along those lines at some future time.”’ 

Mr. Couiuier. Anything else relating to that conference? 

Mr. Brown. That is about all I can recall. 
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Mr. Cottier. When did you next have a conference, relating to 
this matter? 

Mr. Brown. The next conference was held March 19, 1946. That 
conference was held in the office of Mr. Nash Adams, assistant to 
Mr. Caudle. We, of the Commission, were notified, at least in the 
Chicago office, by the Philadelphia office. I think Mr. Rubin notified 
us out in Chicago. 

I believe Mr. Paisley informed our Philadelphia office that the 
purpose of the conference was to discuss the Panama City case. 

At that conference, the following persons were present: Nash 
Adams, William Paisley; Ben Brooks, and Madrix, for the Depart- 
ment of Justice; James Fly and Francis Whitehair, for Crummer; 
Robert Rubin and a man by the name of Herbert French of the 
Commission. In addition, Russell Kelly, Robert Wright, and I 
were also present, for the Commission. 

Crummer’s attorneys at that conference, with Fly doing most of 
the talking, began to explain their version of the case—this is Panama 
City—and attempted to point out that the misrepresentations alleged 
in the Panama City indictment were in fact true. 

Fly, by the use of certain letters sent out by the defendants in that 
case, attempted to show that Crummer had performed all of his 
obligations to bondholders in that case. 

At that point, I interrupted Fly on several occasions, when state- 
ments were made by him, which were not in line with the facts as 
developed during our investigation. After some discussion, Mr. Rubin 
advised the representatives of the Department of Justice that our 
silence during the remainder of their presentation did not mean that 
we were in agreement with anything that was said. 

On that basis, Fly and Whitehair completed what they had to say 
and thereafter there was a general discussion, participated in by 
Messrs. Kelly, Wright, Rubin, and myself, together with the repre- 
sentatives of the Department of Justice, and Mr. Crummer’s attorneys. 

As it happened in the previous conference, Fly and Whitehair 
spent a considerable amount of time discussing Mr. Edward Ball 
and his operations in Florida. They placed the blame for Crummer’s 
indictment on Ball, and referred repeatedly to the operations of Ball 
in Florida, stating it was his practice to acquire bonds at extremely 
low prices. 

At one point during the discussion, Whitehair, to demonstrate that 
Ball may have had something to do with the Securities and Exchange 
Commission investigation, stated that certain Senators investigating 
under a Senate resolution the activities of the Post Office Department 
and the Commission in this case, had recently visited Florida and 
had called upon E. J. Mansfield, post-office inspector, who had 
worked on the case, and had asked him to testify. 

Whitehair further said that Mansfield had been asked for the 
names of persons to talk to in Florida who were familiar with the 
general situation, and had told the Senators that Edward Ball was 
the first man to see. 

Whitehair further said that Mansfield then accompanied the Sena- 
tors to Ball’s office, where information was obtained from Ball, on 
the Florida matter. 

Whitehair seemed to be intimately familiar with the activities of 
the investigators for the McCarran committee, 
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During the general discussion Rubin asked Whitehair when condi- 
tions began to improve in Florida after the general collapse in Florida. 

Whitehair began to reply that the stronger counties and cities began 
to show some real improvement in 1937, with the weaker munici- 
palities beginning to show real improvement sometime thereafter. 

He further said that the improvement was steady thereafter until 
Pearl Harbor, in 1941, when there was a slight recession, but that 
shortly thereafter the effects of Pearl Harbor had worn off and that 
there was thereafter, and up to the present time—at that time, rather, 
of that conference—a steady improvement in the Florida picture 
without interruption, with increasingly higher prices for the bonds 
of Florida municipalities. 

Rubin then asked Whitehair, in view of his statement what justi- 
fication there was for the Senate investigation of Commission and 
Post Office activities in Florida, to which Whitehair was unable to 
give any satisfactory reply. 

As a matter of fact, while that investigation was going on, the 
bonds of these 2 municipalities—I think Panama City increased about 
9 points over par, and in Citrus County, I think in the nature of 20 
points over par, and the financial condition of these municipalities 
was very good during that period, which brings into question how 
Senator McCarran could investigate us to determine if we had im- 
paired the credit of Florida taxing units. 

After Fly and Whitehair left the conference, the representatives of 
the Department of Justice began to ask several questions, concerning 
the Panama City case. 

These questions were answered by reference to the report of 
investigation. 

The discussion of the case, however, was not one that could be 
called detailed, and was concerned principally with answering objec- 
tions raised by the attorneys of the Department of Justice. 

At the conclusion of the discussion, Rubin asked Paisley to state 
about how soon the cases would be set down for trial, and Paisley 
stated that he could not answer that until the matter had been sub- 
mitted to Caudle, who would decide if the cases were to be tried at all. 

And that is about the first intimation that we had that the cases— 
that there was even any consideration of not trying these cases. 

It was noted during the discussion that the Department of Justice 
people had folders containing documents which will be submitted by 
Crummer’s attorneys, presumably bearing on the case. 

These were not made available to us for examination and comment. 

I thereafter suggested that these be made available to us for exami- 
nation, which was subsequently done. 

One more thing I would like to say about it. When we were 
discussing the Citrus County case at one of those conferences, some 
statement was made about recanting witnesses. As far as we were 
concerned, there were no recanting witnesses. There may have been 
one, and that could have been considered in my opinion not to be a 
recanting witness, because these witnesses, as I pointed out this 
morning, did not know what had happened to them. - 

But, Mr. Caudle during one of these conferences had a couple of 
those letters, which were written by the so-called “recanting wit- 
nesses,’’ and Mr. Madrix picked up the report of investigation on at 





INVESTIGATION OF THE DEPARTMENT OF JUSTICE 489 


least one, on possibly two or more occasions, and walked over to 
Caudle’s desk, and said, ‘“These people have not recanted.”’ 

He said in effect, “They don’t know what happened to them. 
Read here what they have testified to and what they have stated and 
also see what the accounting summary of the Commission shows with 
relation to what happened to those customers.” 

That about concludes it. There were many other things discussed 
and it is difficult to remember everything. They were rather lengthly 
and I have been giving this from some notes which | prepared shortly 
after the conferences. 

Mr. Cou.ier. You did have the Commission request access to these 
letters? 

Mr. Brown. Yes. 

Mr. Courier. That were in the possession of Fly and Whitehair’ 

Mr. Brown. They were in the possession of the Department of 
Justice. 

Mr. Couurer. They had been turned over to the Department of 
Justice? 

Mr. Brown. Yes. 

Mr. Couturier. Did you later see those letters? 

Mr. Brown. Yes. 

Mr. Courier. Will you describe them to the committee? 

Mr. Brown. Well, some of these letters contained information- 
in effect the bondholders or the persons who had written the letters 
stated that they had not been defrauded by Crummer, that they had 
been doing business with him for a great many years, that they were 
satisfied with their dealings with him in connection with the Panama 
City and the Citrus County cases, and therefore they did not think 
they had been defrauded customers of Crummer. 

Well, as we pointed out to the representatives of the Department 
of Justice, and as I mentioned here this morning, they simply did not 
know what had happened to them, these customers, and we in investi- 
gating this case didn’t feel that we should go out and stir up any trouble 
and say, “Did you know that he realized so much on this,”’ or “Did 
you know this or that or the other thing?” 

We kept those matters confidential for the most part, except that 
when these people were asked to appear before the grand jury, they 
were asked the questions which would indicate to them what was 
necessary in order for us to bring out this whole case and that was the 
first time that many of them had any indication that anything unu- 
sual had taken place. 

Mr. Couturier. Were these letters voluntary in nature, or how were 
they obtained? 

Mr. Brown. I think from the tenor of some of these letters that 
they were solicited. 

As a matter of fact, Crummer at one stage of this investigation and 
subsequent proceeding by the McCarran—well, I don’t call it an 
investigation—the McCarran canard—sent out a general letter to all 
of the bondholders, soliciting them to tell them what a wonderful 
organization he has and how well he had treated them through the 
years. 

We have some instances where some of those bondholders and cus- 
tomers of Crummer who were induced, or prevailed upon, to send 
letters of that kind to this McCarran committee, knew, as a result of 
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investigative hearings which the Commission held—which we held— 
or as a result of their presence before the grand jury, that they had 
in fact been defrauded, or had serious grounds to believe it on the 
basis of the questions which they had been asked and later wrote to 
the committee and stated there wasn’t any reason why anything 
should happen to Crummer because they had always received fair 
treatment from Crummer. 

Now I[ have made a prepared analysis of some of those letters, which 
I will be happy to present to the committee for examination. 

Mr. Couiier. Now these letters were presented by Fly and White- 
hair, and as I understand it that was at least in the nature of new 
evidence that they were presenting for the Department’s consideration 
is that right? 

Mr. Brown. Well, those were the so-called recanting letters. I 
suppose you could say that. I certainly wouldn’t consider them as 
evidence. They had nothing to do with the facts of the case whatso- 
ever. 

Mr. Couurer. In connection with the later dismissal of the in- 
dictments, did you understand that they had been given any weight? 

Mr. Brown. Actually, we didn’t know for many, many, many 
months afterward that—well, we knew about the cases, when they 
were going to dismiss them, and it was a couple days beforehand, but 
we didn’t know why they had dismissed them. Mr. Caudle or some- 
one from the Department of Justice as I recall was asked to set forth 
in writing the reasons why the Department had dismissed these 
cases. I think it was Mr. Caudle or perhaps Mr. Paisley who wrote 
a letter to the Commission setting forth the reasons why they dis- 
missed the cases. Insofar as | know—and I think we can establish 
by competent evidence that the reasons set forth absolutely have no 
weight or bearing insofar as the actual facts in this case are concerned. 

Now, Mr. Hart, or under Mr. Hart’s signature, a lengthy letter 
was written to the Commission from the Chicago office, analyzing 
Mr. Caudle’s reasons for dismissing these indictments, and I believe 
that Mr. Hart will testify concerning that at some later time. 

Mr. Couurer. Mr: Hart will put that in, but what I was trying to 
establish here was whether or not these letters were considered in 
the nature of exhibits or evidence that had any bearing whatsoever 
on the dismissal. 

Mr. Brown. Unless it is in Mr. Caudle’s letter, I just don’t know 
what they considered in dismissing the cases. 

Mr. Couturier. Then I believe we had better hold off on any expla- 
nation of the amount of weight given to these letters. 

Mr. Brown. Mr. Chairman, may I say this: We have 1 or 2 in- 
stances of people who testified before the grand jury on one thing and 
testified before Senator McCarran at another meeting concerning this 
ease. They are, in my opinion, pretty serious matters and have a bear- 
ine on the investigation. 

Mr. Cotirer. Did you attend any other conferences in connection 
with this matter? 

Mr. Brown. No, sir. 

Mr. Courier. To you knowledge, were any other conferences held? 

Mr. Brown. No, I don’t know of any other conferences, but I do 
have an indication in a letter which was written by Mr. Robert Pleus 
to the Department of Justice. It was written to Mr. Caudle, or at 
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least that would be my interpretation of it. Mr. Pleus stated, in 
effect, that he was submitting the letter to Mr. Caudle, at Mr. Caudle’s 
suggestion. 

Now whether or not Mr. Pleus had a conference with Mr. Caudle 
or not, I don’t know. In any event, Pleus was not present to my 
knowledge, during any of these conferences which I have described. 
He wrote a letter dated February 22, 1946, directed to Robert J. 
Pleus. 

Mr. Couuier. This is from Pleus to Mr. Caudle, dated Friday, Feb- 
ruray 22, 1946. That would be prior to the dismissal. 

This is a rather long letter. What part in here do you refer to? 

Mr. Brown. The first paragraph I think indicates that there might 
have been a discussion between them. 

Mr. Coututer. This is the first paragraph of the letter: 

Following your suggestion, I am writing you this statement to give you the 
benefit of the facts of which I have actual, personal knowledge, concerning the 


Citrus County contract entered into between R. E. Crummer & Co., as the 
first party and Citrus County as the second party, under date of October 2, 1940. 


Mr. Brown. That was my only thought about this. Pleus takes 
credit for drawing the contract of October 8, 1940, and explains it 
away and says there is nothing wrong with it. 

My only point was to show that there was an indication that there 
had been some kind of communication between Pleus and Caudle 
and we had never seen Pleus in any of these conferences which | 
have described. 

Mr. Wixurs. In that letter, he represents him as the author of the 
refunding or exchange agreement? 

Mr. Brown. He does. 

This is the fourth paragraph on page 2 of the letter: 

Thus it was that the second or permanent refunding programs came into being 
I was, in July of 1940, as general counsel of R. E. Crummer & Co., instructed to 
prepare a draft of contract that would provide for the employment of the com- 
pany by the taxing unit to exercise its best efforts over a limited period of time 
to assemble in its own right the then outstanding callable bonds, and the right 
to advise and request the unit to wish away formal call in order to take care of 
those bonds which the company had not theretofore been able to assemble. 

And then he goes on. 

Mr. Wiuts. Does he agree with your interpretation? 

Mr. Brown. Oh, no. I don’t think there is anything with which 
I agree in this letter. I was just quoting this letter to show that 
one point that was raised. 

Mr. Keatina. Pleus was an attorney for Crummer? 

Mr. Brown. That is right. 

Mr. Couurer. Now you have related conferences on the 14th, 15th, 
and 19th which you attended. To your knowledge, there were no 
other conferences of the Justice Department and/or any other parties? 

Mr. Brown. Not to which we were invited. It may have been 
possible that someone from the Commission went to a conference, but 
I don’t know. Insofar as the Chicago office was concerned, those 
were the only conferences we attended. 

Mr. Couturier. It would have been normal for you to have attended 
anything for the Commission in relation with this case? 

Mr. Brown. Not necessarily. 

Mr. Couturier. It would not? 
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Mr. Brown. As far as my level was concerned, I had been in charge 
of the investigation, but Mr. Rubin or someone else in Washington 
who was familiar with it, it is conceivable that they would. I don’t 
know of any and I was never asked to attend any other conference, 
and I don’t know whether anyone else did. 

I don’t think anyone else did in the Chicago office, in any event. 

Mr. Couurer. Other than the letters you have referred to, was there 
any other specific evidence brought up by Whitehair or Fly? 

Mr. Brown. They had letters with them and exhibits. They had 
quite a bit of material. 

For example, in the Panama City case they had copies of these 
agreements and powers of attorney and letters. They had quite a bit 
of documentary material. That had not been made available to us. 
That was just there on the desk and it was not until after the whole 
thing was over—in fact it was several days or maybe a week before 
we ever had a chance to look at it. 

Mr. Couiier. When were you first advised that there had been a 
dismissal of the indictments in this case? 

Mr. Brown. I think it was a few days prior to the dismissal which 
took place, I think, in June of 1946—was it June 26? 

Mr. Couuier. June 10. 

Mr. Brown. June 10. 

Well, it was a few days prior to that that we in the Chicago office 
received notification that Mr. Paisley had informed Mr. Rubin or 
someone in our office, in any event, that the Department of Justice 
had concluded to dismiss the indictments in these two cases, 

Mr. Couturier. When you received that information, did you take 
any steps to object? You had your firm opinion, as you had stated it 
at that time, regarding this case. Did you make any efforts to further 
argue the matter with the Department? 

Mr. Brown. That would all have been taken care of in Washington. 

Mr. Cotuier. You did not do that yourself? 

Mr. Brown. Not personally; no, sir. I had no authority to do 
that. 

Mr. Couturier. That would have been up to Mr. Rubin or some other 
superior? 

Mr. Brown. Mr. Rubin or someone in Washington and that may 
have taken place. I just don’t know at the moment whether any call 
was made or any such thing as that. 

Mr. Couuier. Before we went to lunch we asked you to determine 
whether there was any letter or letters or written document relating 
to Crummer’s statements in this case. Congressman Willis asked 
the question. 

Mr. Brown. You will understand, Congressman, my time was very 
limited at noontime but I do have a aout of letters, here. What I 
would like to do would be to have an opportunity to get you something 
more along those lines. 

Mr. Kxatine. You may submit those and then any others that you 
wish. 

Mr. Brown. We can do that. 

I would just like to read this part. I don’t know precisely if this 
is what Mr. Willis has in mind, but this is a letter to Mr. X—you 
don’t want any names, I understand. 

Mr. Courier. No, sir. 
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Mr. Brown (continuing). Listing $1,500 of this—I mean there were 
actually 3 bonds, but they were owned by 2 persons. 

It says, “Dear Mr. So-and-so—”’ and this is a letter on the stationery 
of R. E. Crummer & Co.: 


The above-described bonds are subject to call at any interest date and are 
scheduled to be called in October and November of this year. However, the 
call has not been officially published as yet. We would like these bonds deposited 
sometime within the next week or 10 days with the understanding that they 
would be paid at par and accrued interest when the official call is made. To 
have the bonds deposited now would be an accomodation to us because it would 
enable us to take down the new bonds issued by these respective counties prior 
to the delivery of the entire issue. 


Now these bonds were never called. They got the bonds in from 
the bondholders and exchanged them in the manner which I have 
previously described. 

Now here is another thing. This is a receipt which R. E. Crummer 
& Co. issued to the bondholder. It is dated August 27, 1941. It 
states: 


We are accepting the following-described securities for collection. 


And then it describes the securities. I think they were in a part of 
this same transaction—and describes the securities and then it has 
printed below it, or typed below it, ‘‘called.” 

Those are the ones. 

Now I can get others similar to that and I will work up something 
along those lines and make it an exhibit. 

Mr. Couturier. You may leave it with our counsel. 

Mr. Wiuuis. What I had in mind was whether or not there was one 
general letter of solicitation. This is important and we would like to 
have it but I just wondered whether there was a general letter. 

Mr. Brown. I would have to make a further investigation of the 
record to determine that. 

Mr. Keatine. Mr. Brown, Messrs. Fly and Whitehair when they 
appeared in this conference were not then and never did become 
attorneys of record in any proceeding for Mr. Crummer or any of the 
defendants, did they? 

Mr. Brown. I do not know whether they entered their appearance. 
There were no subsequent court proceedings, except the actual dis- 
missal of the cases. We subsequent to that time went out to Kansas 
to bring back our records and so forth but I never had any subsequent 
contact with lawyers for Crummer. 

Mr. Keating. Prior to this conference, the attorneys that Mr. 
Crummer and his associates had had in carrying the case to the 
Supreme Court and appearing in the Kansas case were not Messrs. 
Fly and Whitehair? 

r. Brown. No, sir. 

Mr. Keatine. They never appeared at that time until they got 
into this conference? 

Mr. Brown. That is correct. 

Mr. Keatina. Was it your impression that they were engaged and 
contacted by the Department of Justice? 

Mr. Brown. The only impression I have is this, that there was not 
any clear-cut indication at that conference as to just in what capacity 
they were there, except by the fact that they were representing Crum- 
mer in everything they said and did. I would not say that anything 
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was said specifically to ™ effect that these people are representing 
Mr. Crummer, but Mr. Caudle did say that he had been approached 
by one or both of them who wanted to make certain representations 
to him in connection with the cases. 

Mr. Keatinc. Wasn’t it said there that they were representing 
Mr. Crummer? 

Mr. Brown. Yes. I mean it was not said in so many words that 
I can recall but by the very nature of it— they had all these Crummer 
documents and they talked of nothing but Crummer and how he had 
not defrauded anybody and so forth. 

Mr. Keatine. But you gained the impression that their intention 
was for the limited purpose of the contacting of the Justice Depart- 
ment and arguing with you people at the Justice Department? 

Mr. Brown. Up to that point I would say yes, but I would have 
to have a mental reservation that when the cases would be tried that 
they would be in and try the case. I could not say it was for that 
specific purpose because I do not know. 

Mr. Keatina. Well, the cases never were tried so that event never 
took place. 

Mr. Brown. That is right. 

Mr. Kxatine. Have you been in other cases where indictments 
were made and matters referred to the Department of Justice, other 
than this one that we are considering now? 

Mr. Brown. Yes, sir. 

Mr. Katine. Was it customary to meet in the office of the De- 
partment of Justice and talk over and try out end argue the merits 
of a case, there, with defendants’ attorneys? 

Mr. Brown. Well, I may not be too well qualified to answer that 
question and my answer may not carry too much weight but I did 
not think it was the customary thing to do. 

Mr. Keatine. Had you encountered that before? 

Mr. Brown. No, sir. You see, this was an unusually large case. 
In the majority of cases you send the records down and they are 
processed by the Department of Justice. 

I think someone in the Commission office down here in Washington 
might better be able to answer that question because they process all 
the records that come in from all over the country and I think maybe 
sometimes they do come over to talk. Perhaps Mr. Rubin would 
come over to talk to Mr. Frank. 

Mr. Keatina. Mr. Frank was in the Department of Justice? 

Mr. Brown. Yes. 

Mr. Keratine. I am trying to find out if you had any other in- 
stances where indictments were obtained and the matter turned 
over to the Department of Justice, where you conferred in the De- 
partment of Justice offices, not only with them but also with attorneys 
for the defendants and argued out the merits of the case. 

Mr. Brown. No, sir; I knew of no such other instances. 

Mr. Keatine. Mr. Jonas, do you have any questions? 

Mr. Jonas. Did you produce this memorandum you read from 
this afternoon? 

Mr. Brown. Yes, sir. 

Mr. Jonas. Was there a court reporter present when these con- 
ferences were carried on at the various meetings? 

Mr. Brown. No, sir. 
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Mr. Jonas. What you read is a summary of what took place 
there at that time? 

Mr. Brown. That is correct. 

Mr. Jonas. How soon after the meetings did you write these 
memoranda? 

Mr. Brown. The first one was a conference held on February 14 
and 15 and I wrote the memorandum on February 26. 

The one conference of March 19, 1946, I wrote the memorandum 
on March 25 

Mr. Jonas. While you were at the meeting did you maintain or 
keep any memoranda on hand? 

Mr. Brown. A few notes but it was not anything very voluminous. 

Mr. Jonas. It would be what you might call written reminders, 
but nothing in clear, concise language? 

Mr. Brown. That is correct. 

Mr. Jonas. At the time you had these conferences were the in- 
dictments pending in Kansas at that time? 

Mr. Brown. Yes, sir, they were pending and at that time the 
Supreme Court had already denied certiorari on the defense’s applica- 
tion challenging the overruling of Judge Savage, in the district court, 
the overruling of his decision. 

Mr. Jonas. There was a demurrer filed with the indictment in the 
District Court of Kansas, was there not? 

Mr. Brown. But at the time of these conferences those had been 
disposed of favorable to the Government and we had the two cases 
ready for trial. All preliminary motions for the most part had been 
disposed of. 

Mr. Jonas. Did the defendant not have counsel of record in the 
District Court of Kansas when the demurrer was filed to quash the 
indictment? 

Mr. Brown. Yes, sir. 

Mr. Jonas. Were those the ones referred to in this conference? 

Mr. Brown. Ne, sir. Francis X. Bush, of Chicago, was chief 
counsel and Robert Caldwell, of Kansas City, was second in command. 
They had a Mr. Lilliston. I think they had a former Judge Stone at 
one stage. They had an attorney by the name of Justice Feugate, 
an attorney by the name of Hillard, representing different defendants. 
They had about 7 attorneys in these other proceedings but none 
appeared at the Department of Justice and I had not seen Fly or 
Whitehair at any of the court proceedings. They may have been 
there but I did not notice them. 

Mr. Jonas. How many defendants were there? 

Mr. Brown. There were about 10 in each case. 

Mr. Jonas. Who were the attorneys of record for Mr Crummer in 
the pending case in Kansas? 

Mr. Brown. I think Mr. Bush and Mr. Caldwell. 

Mr. Jonas. That is your best recollection? 

Mr. Brown. Yes. 

Mr. Jonas. After the demurrers were filed and disposed of, did 
Bush ever appear in these conferences with Whitehair and Fly? 

Mr. Brown. No, sir. 

Mr. Jonas. Did he withdraw his appearance as far as you know? 

Mr. Brown. Not as far as I know, he did not. 
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Mr. Jonas. These two other gentlemen came in, Fly and Whitehair 
and were not attorneys of record in the pending case so far as you 
know? 

Mr. Brown. So far as I know, they were not. I think Mr. Eugene 
Davis could better answer that question, the District Attorney for 
Kansas. 

Mr. Jonas. You cannot make a positive statement that they were 
or were not attorneys of record? 

Mr. Brown. I cannot make the statement because I do not know 
whether they ever entered their appearance in Kansas. 

Mr. Jonas. If they were attorneys of record at the time, then, of 
course, they were presumably seeking a conference with the Attorney 
General’s office, or whoever had to do with the prosecution of that 
case, and who would carry on as you have already related. Whether 
it was extraordinary or common or, I am not talking to that now, but 
if they were not attorneys of record and you still had attorneys of 
record in Kansas, those people would come in and you would divulge 
to them what you intended to prove? 

Mr. Brown. We were not running the conference. 

Mr. Jonas. You have considerable experience in taking charge of 
these Government cases as a lawyer? 

Mr. Brown. Yes. 

Mr. Jonas. We are agreed as attorneys, are we not, from general 
observation and practice, that if an attorney is of record, there is 
nothing uncommon for him to sit down with the prosecuting attorneys 
and attempt at least to discuss with him the general phases of a law- 
suit? 

Mr. Brown. That is right. 

Mr. Jonas. If, however, they are not attorneys of record and are 
not parties to the suit except simply by contact and not of record, it is 
rather extraordinary for a governmental agency to sit in conference 
with counsel in that position and relate to them all the facts or cir- 
cumstances that have to do with this case; is that not correct? 

Mr. Brown. Well, ordinarily, if someone walked into our office, we 
would make certain that they represented the party. I had an in- 
stance not so long ago where an attorney came in and said he repre- 
sented a particular person. I said, “Well, all right’’—there wasn’t 
actually a case but I said, ‘Bring in a letter from her showing that you 
do actually represent her before we do that,” but this was a little differ- 
ent situation from the standpoint of the Commission. We were 
called over by the Department of Justice, by Mr. Caudle. 

As a matter of fact, we did not even know Fly and Whitehair were 
going to be there. 

Mr. Jonas. I am not finding any fault with your position. I am 
merely asking your opinion as to this general, overall picture. 

I will give you an illustration—if I am in error about it correct me. 
As I recall, you cannot go into any of the tax divisions here or any 
department dealing with adjudication of taxes, whether you are a 
civilian, an auditor or whoever you are, and obtain an audience before 
you have your appearance filed in those particular proceedings, if 
there is a controversial item pending. 

That has not anything to do with the prosecution. This is merely a 
preliminary hearing. 
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I am having that in mind when I direct your attention now to these 
two meetings that you referred to, where two gentlemen, presumably 
members of the bar, were in there representing somebody and in that 
discussion you were called on to hear explanations of the Attorney 
General, and the two gentlemen who were present there made repre- 
sentations and statements at least tentatively, or at least with the 
intention—we can assume that—of trying to show that the case that 
was pending against Mr. Crummer was one that was not worthy of 
prosecution. 

Is that what transpired there? 

Mr. Brown. Yes, sir. 

Mr. Jonas. Would you say that was common practice in the offices 
of the District Attorneys and the Attorney General, or is that an 
unusual thing? 

Mr. Brown. Well, the whole thing was unusual as far as I am 
concerned. 

Mr. Jonas. That is all 1 have, Mr. Chairman. 

Mr. Wuuis. If I recall your testimony along that line, outside of 
the presence of Messrs. Fly and Whitehair, someone—I think you said 
Mr. Caudle—raised the question as to whether there would be any 
objection to discussing the particulars of the case, and that you and 
Mr. Rubin took the position that inasmuch as a demurrer, or other 
phase of the case the matter had been argued before the court and 
that more or less each side had a fair idea of the position of the other 
side, that under these circumstances, all of you agreed that it would 
be all right to discuss the case in particular. 

Is that not the substance of it? 

Mr. Brown. That is correct. 

The reason why we did that was that we were concerned with 
giving away our case at these conferences. We did not think that 
we should be put in a position where we would have to disclose our 
evidence to two lawyers who came in and said they represented 
Crummer. 

We just did not think that that was the way these things should be 
handled, but we did concede that because these matters had been 
pretty fully disclosed at the argument which was public, that no 
harm could result to our case. 

Mr. Witus. And it was under these circumstances that you and 
Mr. Rubin did not object to the discussions that followed? 

Mr. Brown. That is correct, and I may say this, too, to Congress- 
man Jonas, that we were not considering at that time the technical 
question of whether or not an appearance had been filed in the court 

It just came upon us too suddenly to even do that. Actually 
there was not much question in our mind, but what Messrs. Fly and 
Whitehair did actually represent Crummer and we did not know 
but what there was something in the files of the Department of Justice 
in the form of a letter or appearance which would give them the right 
to come in and discuss that. 

That was never discussed with us. 

Mr. Wits. You said that 1 of these 2 lawyers, either Mr. Fly 
or Mr. Whitehair said that one of the justifications, they felt, for 
talking this matter over was that Crummer had represented to them 
that your division or your department had not taken this matter up 
with Crummer, or his associates? 
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Mr. Brown. Yes, sir, that is right. 

Mr. Wiuuis. Now had you or one of your associates actually 
discussed the matter with Crummer? 

Mr. Brown. Yes, sir. I did personally with Mr. Crummer, and 
with other members of his staff, and Mr. Hart did personally. 

Not only with Crummer, but with his attorneys. 

Furthermore at the time of the grand jury proceedings, Mr. Crum- 
mer was in Topeka, Kans., where the case was being presented, and 
some of his top men, and so far as I know they never approached us 
and said, ““Now we want an opportunity to explain this matter.’ 

Mr. Wriuuis. What is the name of the president of that insurance 
company, Mr. Bangs? 

Mr. Brown. I think it is his father who is president. D. A. W. 
Bangs. He is an investment officer or something with the insurance 
company. I am not quite certain. 

Mr. Wiuuts. He appeared in the capacity of a representative or 
officer of the company? 

Mr. Brown. Yes, sir, he did. 

Mr. Wriuuis. He pretended to speak for that insurance company? 

Mr. Brown. Yes, sir, he did. 

Mr. Wituis. And that insurance company had an investment in 
95 of those bonds? 

Mr. Brown. Yes, sir. 

Mr. Wiuurs. That was an insurance company investment? 

Mr. Brown. Yes, sir. 

Mr. Witurs. What was the total issued? 

Mr. Brown. $1,211,000. 

Mr. Wits. That is approximately one-tenth. 

Justifiably of not, the holder of that percentage of the issue at that 
meeting took the position that no wrong had been done so far as they 
could see? 

Mr. Brown. Yes, sir, he did. 

Mr. Wiis. And you said that Mr. Bangs said that he read the 
contract and/or his lawyers read the contract and did not see any 
provision in the contract which gave them any “right” as you say? 

What did you mean by that? 

Mr. Brown. Well, right to exchange the bonds with the municipal- 
ity on a par-for-par basis. 

Mr. Wiis. And that was their position? 

Mr. Brown. Yes, sir. 

Mr. Wits. In other words they took the position, then, that 
Mr. Crummer and his associates had the right, or did nothing wrong in 
assuming the right to take the bonds and act as they did? 

Mr. Brown. That is right. 

Mr. Writs. And it was represented, or you understood that they 
would not constitute one of their hostile investor witnesses in the 
event this matter went to trial? 

Mr. Brown. If it did go to trial. 

As far as 1 was concerned, he just did not happen to be walking 
through Washington the day these hearings were being held. 

Mr. Wits. It does not matter whether Crummer was right or 
wrong or whatever his motives were. I am asking as a matter of 
procedure whether it was clearly obvious that they would take the 
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stand, as holders of almost one-tenth of that investment, and testify 
in favor of Crummer, if that is the way to put it. 

Mr. Brown. Yes, sir, I assume that I would have done that 

There is this point about it, that he said he saw the contract. 
Whether he did or not, I do not know. If he got up and said he did 
see the contract, then he was the only one of all these other investors, 
and he will be given preferential treatment. 

Mr. Wi.u1s. You said that letters from some investors were in 
evidence that day at one of those conferences which amounted to, 
or did not amount to a recant, as you put it. 

Are those letters available so that we can judge them for ourselves 

Those letters were presented to the conferences as evidence of the 
fact that these people would be hostile to the trial? 

Mr. Brown. That is what they said, but those letters were not 
presented, or we did not see them as a matter of fact until the con- 
clusion of the conference. This was a group of letters which Mr. 
Caudle said were recanting witnesses and so forth. 

Mr. Wiis. That is what [am coming to. Since you say recanting 
witnesses, I assume they must have been from witnesses that you had 
interviewed where they had represented the thing one way, and then 
from Mr. Caudle’s representation, were taking a position the other 
way? 

Mr. Brown. No, they called them recanting witnesses but they 
were not in fact recanting witnesses, in my opinion. 

Mr. Wiu1s. Were they witnesses at all? 

Mr. Brown. Yes, sir, they were witnesses. They were investors 
in this program but they gave us statements and we could establish 
from other evidence, from the books and records of Crummer, from 
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the books and records of Bangs, from the books and records of muni- 

cipality, that the things that happened to these people which these 

investors did not know, were involved and these people did not know. 
The letters said: 


We think Crummer is an honest man and he has not defrauded us. 


On the other hand, we could establish that they had been defrauded. 
It was a case of concealment. These bondholders for the most part, 
just did not know what had happened to them. 

Mr. Wsuuts. I do not mean to be technical, but I will have to ask 
you this question. 

How do you know what those authors of those letters knew? 

Mr. Brown. I know it from the grand jury testimony that they did 
not know. We asked them pointblank, and they said no, they did 
not know. 

Mr. Wituuis. You said awhile ago that many of them had said that. 

Mr. Brown. I am talking about this group, and certain of these 
letters. 

I think this whole thing can be clarified if I can submit something 
to you which will point out why I think they did not know they had 
been defrauded, and I would be happy to do it. 

Mr. Wiuu1s. Some of those letters came from some of the witnesses 
who had testified before the grand jury? 

Mr. Brown. Yes, sir. 

Mr. Wiuuis. And I understood you to say those letters were written 
after that testimony? 
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Mr. Brown. Yes, they were. 

Mr. Wiuu1s. They would be difficult witnesses to handle in the event 
of a trial and with a good cross-examiner? 

Mr. Brown. There would not have been anything to it atall. We 
wanted the witnesses particularly for the establishment of evidence. 
We had the evidence and all we had to do was to introduce it. 

Mr. Wixuis. Let us reason this out as lawyers and forget about 
right and wrong. I do not see how you, as a lawyer, could dispute 
the fact that they would have been difficult witnesses for the prosecu- 
tion side. 

Mr. Brown. With some of the witnesses. You have them in some 
of the cases, do you not? 

Mr. Wits. Maybe the change of mind was induced upon them. 
I am not going into the right or wrong. I have no knowledge of that. 
Whatever the facts are, they are, but I say as one lawyer to another, 
if a witness takes one position and testifies one way, and writes a 
letter and takes another position, then that would not make such a 
hot witness for the district attorney. 

Mr. Brown. That is not the fact. 

Just a moment. I do not concede that that is the fact. 

Mr. Wiuuis. They have written a letter indicating they changed 
their minds. 

Mr. Brown. I say they did not change their minds. That is what 
I am trying to explain to you. They did not change their minds. 

When we left them we did not tell them what had happened to 
them, so they wrote the letter, and they still think Crummer has done 
a good job for them. 

That is in effect the letters they wrote to the Department of Justice. 

Mr. Rocers. He put that in writing that you had, that was in the 
hands of 

Mr. Keatine. Now just a minute. 

Mr. Willis, he ve you any more questions? 

Mr. Wiuu1s. I am through. 

Mr. Rogers. If letters of that type were placed into the hands of 
the defense counsel and the witness took the witness stand and testified 
contrary to what he had put forth in this letter, do you not think 
that it would have a material effect on a court and a jury if the defense 
counsel produced a letter and said, “This is your estimate, that you 
thought Crummer did a good job.” Do you not think that would 
have some effect on the jury? 

Mr. Brown. No, sir. 

Mr. Rocers. All right 

Mr. Brown. Will you let me answer the question? 

May I answer the question Congressman? 

Mr. Keatina. Yes. 

Mr. Brown. As I explained to you before, these letters were written 
and in effect said, “Crummer has done a good job for us.” 

All right, as a lawyer, I would put that witness on the stand and I 
would say, “Is this your letter, Madam, and you wrote this and said 
that Crummer did a good job for you?” 

“Oh, yes, I think Crummer is a wonderful man.’ 

“Well now, Mrs. So-and- -so, did you know that colon of collecting 
$5,000 for you, for which he charged you a fee, he actually collected 
$10,000 or $7,000, and did not turn it over to you? 
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“Oh, no.” 

That is the kind of witness I think that person would make. 

Mr. Rocrrs. You do not think that would have any effect upon 
the jury or the judge? 

Mr. Brown. I thmk it would have some effect with some witnesses, 
but I think you have recalcitrant witnesses in ali cases. 

But in these letters—and again | would like to say, if I will be 
permitted to submit this presentation on these letters, | will be happy 
to do it and to show just wherein these witnesses did not actually 
recant. 

Mr. Kratine. Do you have something in writing on that? 

Mr. Brown. Yes, sir. 

Mr. Keating. You may present that to our counsel and then we 
will see about incorporating it into the record. We do not want to 
get into a long drawn-out affair. 

Mr. Brown. That is why I did not want to bring all that material 
along but I have material of that kind. 

Mr. Rocers. I understand in the conference on the 14th and 15th 
of February that Mr. Fly and Mr. Whitehair were going to submit 
a 30-page memoranda that was produced at the conference you had 
on the 19th day of March 1946? 

Mr. Brown. Yes, sir. 

Mr. Rocers. And when you went to the conference on that date, 
was that memorandum, together with these letters, at that conference? 

Mr. Brown. Well I think so. I think they had presented it at that 
time, but I am not sure on that point. 

Mr. Rogers. Then at a later date, was the memorandum made 
available to you? 

Mr. Brown. Yes, sir; it was. 

Mr. Rocers. And all the letters were made available to you? 

Mr. Brown. Yes, sir. I think the letters were made svailable at 
or about that time. 

Mr. Rogers. At the time they were made available to you and at 
the time the memorandum was made available to you, did you make 
any comment or write any letter to the Department of Justice offering 
your comments on it? 

Mr. Brown. No, sir. 

Mr. Rocers. Do you know of anybody from the SEC who might 
have done that? 

Mr. Brown. No, sir; I do not, unless Mr. Rubin did, but I do not 
think he did. 

Mr. Rogers. [f he did, you bave no knowledge of it? 

Mr. Brown. Yes, sir. 

Mr. Rogers. Now, I understand, Mr. Brown, in this memo, there 
was a reference made to a Mr. Edward Ball? 

Mr. Brown. Yes, sir. 

Mr. Rocers. That if you would go and talk to him, he could explain 
the matter? 

Mr. Brown. Yes; that is correct. 

Mr. Rocrrs. Do you know who Mr. Ball was? 

Mr. Brown. Yes; I do. 

Mr. Rocers. Would you identify him for this committee? 

Mr. Brown. Well, Mr. Ball is in Florida. I do not know what his 
title is, but he was a Florida bondholder. 
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Mr. Rocers. A Florida bondholder? 

Mr. Brown. Yes, sir. 

Mr. Rogers. In either Citrus County or —— 

Mr. Brown. Panama City. He did not own any bonds himself, 
but I think the bonds which he represented were owned by the 
Swannee River Bridge Co., if my memory serves me correctly, which 
was a part of the Du Pont Ball holdings. 

Mr. Rocers. I| believe you testified that at the end of the conference 
on the 14th day of February 1946 you talked to one Mr. Curt Madrix? 

Mr. Brown. I did not say at the end. I think it was around the 
first time—I think we have it before the conference started. It was 
in that area. 

I just do not want to pinpoint it. 

S Rocrrs. Around the 14th or 15th, and he made the statement 
that he thought you had a good case in the Citrus case? 

Mr. Brown. That is correct. 

Mr. Rocrrs. Did you have any occasion to discuss with any 
members of the Department of Justice who were at this conference, 
the question of whether this was a good case or a bad case? 

Mr. Brown. No, sir. 

Mr. Roaerrs. I believe in response to a question by my colleague, 
Mr. Willis, you stated that you and Mr. Rubin, upon being invited 
to the conference, did not feel that anything that you would tell 
Mr. Fly and Mr. Whitehair would in any manner give your case away. 

Mr. Brown. Insofar as Citrus County was concerned. 

Mr. Rocrrs. And that anything you may have discussed with 
them, or that you may have had in your file, you did not feel would 
hurt your case in any manner whatsoever? 

Mr. Brown. I would not go that far. I am talking about the 
argument that was made on the contract out in Kansas. 

Mr. Rocsrs. Now, in fact there was nothing that you stated or 
that your fellow counsel from the SEC stated that would give to 
Mr. Crummer or his attorneys any information that they did not 
already know? 

Mr. Brown. Would you repeat that question please? 

Mr. Rogers. There is no information that you and your associate 
counsel from the SEC had given, that, is given in this conference, 
that would in any manner disc lose to Mr. Crummer and his attorneys 
any information that had not already been disclosed to them or dis- 
closed to Mr. Crummer? 

Mr. Brown. I do not know whether I understand you or not. 

Mr. Roagsrs. Let us break it down this way, then. 

You were there with Mr. Rubin at the invitation of the Department 
of Justice? 

Mr. Brown. Yes, sir. 

Mr. Rogers. You had worked up the case and had most of the 
files and knew most of the information about it? 

Mr. Brown. That is right. 

Mr. Rocers. I believe you stated something about giving away 
your case, on direct testimony. 

Mr. Brown. Yes. 

Mr. Rogers. Did you feel that in discussing this matter at this 
conference that you would in any manner give away any evidence in 
your case? 
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Mr. Brown. Yes, I felt that way. I did not see why we should 
have to discuss this case with attorneys for Crummer. It was a 
criminal case and there was no reason, in my opinion, why we would 
have to discuss it and give away our evidence. 

Mr. Rocers. Then you take the position that once the Govern- 
ment has made its case that they are not under any obligation to 
discuss the matter with defense counsel? 

Mr. Brown. Not insofar as the specifics of their evidence is con- 
cerned; yes, sir. We can discuss matters with them generally, but 
not to get into our witnesses and what they will testify to 

Mr. Jonas. May I ask one more question? 

Mr. Keating. You may. 

Mr. Jonas. Who produced these letters where it was set forth im 
substance that Mr. Crummer did a good job? 

Mr. Brown. Well, I do not know actually who produced them, but 
I think it was Mr. Fly and Mr. Whitehair. 

Mr. Jonas. Can you establish that as a definite fact? It occurs to 
me that that is very important, as to who had those letters in their 
possession when you were in this conference and pulled them out 
and said, in substance, “We have letters from your prosecuting 
witnesses who say that the man you are prosecuting here is a good 
man and did a fine job.” 

Who produced those? 

Mr. Brown. It was not anybody from the Commissivn. It 
somebody in the Attorney General’s Office. 

Mr. Jonas. It was in the Attorney General’s Office? 

Mr. Brown. Yes. 

Mr. Jonas. Who was the one who supplied the letters? 

Mr. Courier. That will be established later. 

Mr. Jonas. I| consider that to be very importamt. 

Mr. Brown. When I saw them for the first time they were on 
Mr. Caldwell’s desk. 

Mr. Keatina. | would just like to clear up one thing. You hav: 
spoken of recanting letters, or that they were not recanting and so on 

All of the bondholders who testified in the grand jury, I do not 
understand that they had written any kind of letters at all. 

Mr. Brown. Not all of them. Just some. 

Again I would like to make this statement for the record, that we 
can work much better with the actual letters. Some of them ar 
from bondholders, if my memory serves me correctly, who did not 
have any transactions in these two programs. They might have been 
in some other programs, but who were writing letters favorable to 
Crummer. 

Others were letters where the people did have bonds in either Citrus 
or Panama Cty. Some of them had appeared before the grand jury 
but had been questioned under oath in an investigative hearing. 

Now, for example, I think I have a little something on that writ- 
ing here with me, if I could have just a couple of minutes to explain 
what I mean about this. 

Mr. Keatine. You are going to later submit an analysis of these 
letters, are you not? Can you not put that in that analysis? 

Mr. Brown. I can do that. 
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Mr. Keatinc. The fact is that in preparing the case you would not 
have had to use as bondholder witnesses those who had written any 
kind of letter? 

Mr. Brown. No, there are no other witnesses we could have used. 

Mr. Couper. Does your analysis show how many of these letter 
writers were witnesses before the grand jury and things of that nature? 

Mr. Brown. No, but I would say it is a very small amount. 

Mr. Wiiu1s. How many letters were there? 

Mr. Brown. I think there were at least 25 letters in this folder, 
but I think there were 7 to 10 that were of particular importance. 

Some of these persons I never even heard of who sent letters in. 

Mr. Couuimr. Do you mean they were not even connected with 
these two cases? 

Mr. Brown. They were not even connected with this program. 

Again, I want to work with the letters. 

Mr. Kwatinc. You may prepare a little analysis on that. 

Mr. Brown. Very well. 

Mr. Jonas. Can you produce any letters from witnesses who were 
sworn and appeared and testified before the grand jury in Kansas? 
That is letters of the character you described here? I mean where 
those witnesses appeared before the grand jury and testified under 
oath. We do not know what they testified to, but they were sworn 
before the grand jury before they could testify, so they were under 
oath. 

Have you letters from some of those witnesses who later on at least 
recanted to the extent that they said that Mr. Crummer had done a 
fine job? 

Mr. Brown. I think I have, but again I want to examine this 
material first. 

Mr. Jonas. The witness who had written the letter was never before 
the grand jury and was never under oath in this proceeding, is that 
correct? 

Mr. Brown. I did not get that. 

Mr. Jonas. The individual bondholder who wrote a letter saying 
Mr. Crummer did a good job, that witness was not under oath as far 
as you know and that is just a voluntary gesture or whatever it was, 
just a letter and not an affidavit? 

Mr. Brown. That is right. 

Mr. Jonas. But of this chain of witnesses who appeared before the 
grand jury, they could not be considered to be witnesses before the 
grand jury until they were sworn, is that not correct? 

Mr. Brown. That is correct. 

Mr. Jonas. Now, of those witnesses, could you produce letters 
from 1 or 2 or 10, letters from any witnesses who were before the 
grand jury and w ho swore under oath as to the accuracy or truth or 
falsity of their testimony and later on came in with one of those 
letters? 

Mr. Brown. I think I can, but again I want to examine the letters, 
but I will say this: Insofar as I am concerned personally, I have some 
doubt in my mind as to whether it is permissible for me to submit 
anything concerning the testimony of these people before the grand 
yury. 

Mr. Jonas. I am not asking for that, at all. 
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Mr. Keatrina. In your analysis you will outline that fully? 

Mr. Brown. Very well. 

Mr. Jonas. I am merely asking for the fact, whether you can 
produce a letter from a person who was a grand jury witness, under 
oath, and then let us learn who produced those letters, whether it 
was the Attorney General or whether it was these two gentlemen 
who were not of record but who supposedly said they were repre- 
senting the defendant against whom the two indictments were 
pending. 

That is what I am interested in. 

Mr. Keratine. That will be apparent later, the source of these 
letters. 

Mr. Couuier. The person who introduced the letters will be a 
witness. 

Mr. Keatina. The testimony of this witness has taken longer than 
I had anticipated. It will be necessary now for the committee, after 
a 5-minute recess, to go into executive session. 

There will be no further open hearings today. The committee 
will adjourn at the close of the executive session until 10 o’clock 
tomorrow morning, at which time the hearings will be open. Thank 
you, Mr. Brown. 

(Whereupon, at 4:40 p. m., the subcommittee proceeded in 
executive session.) 
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THURSDAY, APRIL 30, 1953 


House or REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE To INVESTIGATE THE 
DEPARTMENT OF JUSTICE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met pursuant to call at 10 a. m., room 346, 
House Office Building, Hon. Kenneth B. Keating (chairman of the 
subcommittee) presiding. 

Present: Messrs. Keating, Jonas, Hillings, Willis, and Rogers. 

Also present: Robert A. Collier, chief counsel, and W. Wade Brom- 
well, staff investigator. 

Mr. Kearina. The committee will come to order. 

Mr. Eugene W. Davis. 

Would you rise and be sworn, Mr. Davis? 

Do you solemnly swear that the evidence you are about to give in 
this proceeding will be the truth, the whole truth, and nothing but 
the truth, so help you God? 

Mr. Davis. I do. 


TESTIMONY OF EUGENE W. DAVIS, UNITED STATES ATTORNEY, 
TOPEKA, KANS. 


Mr. Couuier. Will you state your full name for the subcommittee? 

Mr. Davis. Eugene W. Davis. 

Mr. Couturier. And your residence? 

Mr. Davis. Topeka, Kans. 

Mr. Coiuier. Your occupation? 

Mr. Davis. United States attorney for the District of Kansas. 

Mr. Coxturer. How long have you been with the Department of 
Justice? 

Mr. Davis. I had prior service with the Justice Department in the 
Lands Division back in the thirties, from 1936 to 1939, in southwest 
Kansas, which was my old hometown, and then in 1943 I came into 
Topeka, Kans., as an assistant United States attorney. 

have been in that office since. 

Mr. Couiier. When were you made United States attorney? 

Mr. Davis. By appointment of the court in June of 1952. 

Mr. Couturier, You were appointed by the court? 

Mr. Davis. That is right. 

Mr. Couurer. To that position? 

Mr. Davis. That is correct. 

Mr. Couturier. While an assistant United States attorney, there 
came to your attention a case known as the Crummer case; is that 
correct? 

507 





508 INVESTIGATION OF THE DEPARTMENT OF JUSTICE 


Mr. Davis. That is right. 

Mr. Courier. And in what manner did you become associated with 
that case? 

Mr. Davis. I was an assistant United States attorney at that time 
and 1 came into the office in the early part of June 1944. 

I was not there when the first conference was held on it. Mr. 
Luther, who later became United States attorney, was there and I 
think, as I recall, he had a preliminary meeting with a post-office 
inspector and a representative of the Securities and Exchange Com- 
mission who came down to Topeka to talk about the case. 

Mr. Couturier. Who was United States attorney at that time? 

Mr. Davis. George H. West. 

Mr. Courier. He is presently deceased? 

Mr. Davis. That is right. 

Mr. Coturer. Did you begin work on the Crummer case yourself 
soon thereafter? 

Mr. Davis. Yes. At that time we had an arrangement in our 
office where certain of the assistants in the office handled certain types 
of cases. I was generally in charge of the mail-fraud cases. 

Mr. Luther was handling SEC cases. The Crummer cases, as it 
later developed, were a combination of the two. Mr. Luther and I 
both started to work on them, but eventually Mr. King, another 
assistant in the office, and I did the major part of the work in the 
Crummer cases. 

Mr. Couturier. Did you work with Mr. Brown from the SEC? 

Mr. Davis. Oh, yes. 

Mr. Courier. In the initial preparation of the case? 

Mr. Davis. Yes. 

Mr. Couurer. And who else from SEC? 

Mr. Davis. Mr. Hart, the regional director of the SEC, was down 
to Topeka a time or 2, maybe 3 or 4 times, and also investigators for 
the Securities and Commission out of Chicago, Mr. Butler and Mr. 
Reutell. 

Mr. Brown was down. Eventually he was appointed special assist- 
ant in our office to help present the matter and I might say carried 
the laboring oar in presenting the matter to the grand jury. 

Mr. Couiier. When was authorization granted to your office for 
the presentation of this case to the grand jury? 

Mr. Davis. It first came in a telegram from Torn C. Clark, then 
Assistant Attorney General, dated July 5, 1944. 1 think that may 
have been read into the record yesterday. 

Mr. Cou.ier. That was read into the record yesterday and a con- 
firmatory letter? 

Mr. Davis. Yes, a letter was sent to our office at about the same 
time. 

Mr. Cottier. Was there any further correspondence between the 
Department and your office in connection with the authorizing of 
this case to go before the grand jury? 

Mr. Davis. After the authorization to present it, we requested the 
Department for the appointment of Mr. Brown, wha testified at some 
length yesterday 
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We requested that Mr. Brown be designated as special assistant 
to our office in connection with the proposed Brown-Crummer case 
and other cases, alleged violations of section 17—A and section 15—C 
of the Securities and Exchange Act, and mail-fraud statute. 

That telegram was sent to Mr. Roy Frank, Assistant Attorney 
General at about the time that the matter was being prepared for 
presentation. That was honored and in due time we were advised 
that Mr. Brown would be appointed as special assistant and a letter 
came to our office addressed to Mr. Brown dated July 6, 1944, appoinut- 
ing him formally. 

Mr. Courier. And it was your suggestion or the suggestion of your 
office that that be done? 

Mr. Davis. Yes, sir. 

Mr. Couturier. How long did it take to present this matter to the 
grand jury? 

Mr. Davis. The grand jury convened pursuant to the judge’s 
order on July 10, 1944. My memory is that we presented evidence 
for about 3 weeks, following which we took an adjournment for the 
preparation of the indictments that had been voted after the evidence 
was presented. 

Mr. Couturier. Approximately how many witnesses were called? 

Mr. Davis. I cannot give you the number of the witnesses. I 
did not bring the witness lists in. 

I can give you in a general way the character and types and maybe 
a rough estimate of the witnesses from Florida. There were quite a 
number from Kansas, Illinois, Ohio, and Nebraska. I would judge 
that we used a minimum of 50 witnesses, but that is an estimate. 

Mr. Co.urer. Who prepared the indictments in this case? Did 
you? 

Mr. Davis. They were prepared by the joint efforts of the SEC 
boys and personnel of our office. We all had a hand in it. We 
worked out a rough draft of the indictments to begin with and then 
we finally got them in final form during the week that the grand jury 
had recessed before they came back to make the formal presentment 
to the court. 

Mr. Cou.rer. How was the Department advised of the returns of 
the indictments? 

Mr. Davis. The indictments were returned—lI believe I am correct 
in this—on August 3, 1944, and as we had been previously requested 
by the Department to keep the Department advised at all times, the 
following day, 1 mean August 4, we sent copies of each of the two 
indictments to the Criminal Division and then later on I think we 
sent them some additional copies. 

Mr. Couurer. Did you send that by letter? 

Mr. Davis. Yes, sir. 

Mr. Couurer. Do you have that communication? 

Mr. Davis. I think so. I have a copy of the letter we sent to 
Mr. Clark, then Assistant Attorney General, dated August 4, 1944. 

Mr. Co.urer. Will you read that letter into the record? 

Mr. Davis (reading): 
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Topeka, Kans., August 4, 1944. 
Re United States v. Roy E. Crummer et al., No. 2517 District of Kansas, Second 

Division 
Mr. Tom C. CiarK, 

Assistant Attorney General, 
Washington 25, D. C. 
(Attention Mr. Roy Frank.) 

Dear Mr. Ciark: In harmony with your telegram of July 5, and the writer’s 
telephone conversation with Mr. Roy Frank of this office, in collaboration with 
SEC officials, we undertook presentation of the above matters to the Federal 
grand jury convened at Topeka on July 10, 1944. 

These Crummer cases were completed yesterday and true bills returned accord- 
ingly and filed in court on August 3, 1944. 

Through the cooperation of the Securities and Exchange Commission in 
Philadelphia, considerable detailed information was given you yesterday afternoon 
by long distance telephone, inasmuch as these cases are no doubt considered as 
being important from a departmental standpoint. 

As you of course are already aware, the two cases are built around the activities 
of Roy E. Crummer and his associates in connection with the refunding of bonds 
in (a) Panama City, Fla., and (b) Citrus County, Fla. 

In the former case the defendants, 12 in number, were charged in an indictment 
of 12 counts with having violated sections 338, title 18, U. S. CA. 

In the second case the defendants, 10 in number, were charged in count 1 to 5 
with violations of 15 U. 8. C. A. 77-Q and in counts 6 to 9, with mail fraud viola- 
tions. The presentation of the Crummer cases consumed approximately 3 weeks, 
during which time this office received spendid cooperation and able assistance of 
the following outside personnel: Thomas B. Hart, regional administrator; 
Robert Wright, assistant regional administrator; Alexander J. Brown, attorney; 
Joseph Butler and George Reutell, all of the Chicago office of the SEC, and Post 
Office Inspector E. J. Mansfield of Jacksonville, Fla. 

Mr. Brown was designated by the Department as special assistant to this 
office in connection with the presentation of these cases. One copy of each of 
the indictments is enclosed herewith for your information, which is all we have 
available at the present writing. 

However, we are mimeographing some extra copies and if the Department 
needs some extras, we will be in a position to furnish them shortly upon request, 
Any views, comments or advices from the Department will be appreciated. 

Respectfully yours, 
Grorce H. West, 
United States Attorney. 


Mr. Coutuier. The telephone call referred to in that communica- 
tion, was that made to you or to someone else? 

Mr. Davis. I do not have an independent recollection of that, and 
the only reference to that particular telephone call is in this letter of 
August 4. I had completely forgotten it until I read this letter. 

Mr. Couturer. All right. 

Mr. Davis. It is coming back to me a little bit. It seemed to me 
like I talked to him, but 1 am hazy about that. It has been 9 years 
ago. 

“Mr. Couiier. Following the return of the indictments, what steps 
were taken by our office relating to this case? 

Mr. Davis. The usual steps incident to getting ready a criminal 
case for trial. The defendants’ warrants were issued and the defend- 
ants were placed on bond and they all came in without any question 
or argument about it. They all made bonds. Shortly after that, 
each of the defendants, being represented by a group of attorneys, 
began to file pleadings or demurrers to the indictment. 

Under the old practice, they filed demurrers to the indictment. 
Now it would be motions to dismiss. 

Mr. Couurer. And you participated in the pleadings in connection 
with the demurrers? 
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Mr. Davis. Yes, sir. 

Mr. Couuier. Vid you attend a conference in Washington, D. C 
in connection with this case? 

Mr. Davis. Yes. That was some 3 years later, though, or almost 
2 years later, 1946. After the demurrers were filed—this perhaps is 
repetitious which may be unnecessary and tedious repetition—and 
following the return of the indictments, the defendants began to 
attack the indictments very vigorously with an aggressive and capable 
group of attorneys, the best in our part of the country. One of the 
indictments was quashed. ‘The other one was held good. 

I think that has been gone into, too. We took an appeal to the 
circuit court of appeals and in the fall of 1946—I believe I am right 
about that—the Circuit Court of Appeals for the Tenth Circuit 
reversed the—-— 

Mr. Keatina. 1945? 

Mr. Davis. Yes, my error. They reversed the decision of the 
lower court and held the indictment to be good, that particular indict- 
ment. Then certiorari was sought and while that was pending in the 
Supreme Court, I believe, or about that time, we had the conference 
in Washington. 

It may be that certiorari had been denied by the Supreme Court 
prior to the conference in Washington. I would have to check my 
records to see. 

Mr. Couurer. But you did attend a conference in Washington? 

Mr. Davis. Yes, sir. 

Mr. Kratina. It appears, does it not, Mr. Collier, as a matter of 
record, that ceritorari had been denied and the Supreme Court had 
sustained the indictments at the time of the conference in Washington? 

Mr. Couturier. That is right. 

You did have a conference in Washington. 

Mr. Davis. Yes, sir. 

Mr. Couturier. Were you called to Washington to attend that 
conference? 

Mr. Davis. Yes. 

Mr. Couurer. Had there been a change at that time in the United 
States attorney’s office? 

Mr. Davis. Yes, Mr. Randolph Carpenter was the new United 
States attorney. 

Mr. Couurer. Had he been an assistant in the‘office? 

Mr. Davis. No, Mr. Carpenter was a new man and was appointed 
United States attorney. He was advised by the Department, | 
think by telephone, that there was going to be a conference in Wash- 
ington, D. C., and they would like to have Mr. Carpenter come in 
and participate in it, along with members of the Securities and 
Exchange Commission. Mr. Carpenter was kind enough to say that 
he thought that I ought to be called in too, since I had been handling 
the case, and was more familiar with it than he was. So we came in. 

Mr. Couturier. You attended how many conferences? 

Mr. Davis. The conference lasted 2 days, as I recall. 

Mr. Couuier. That would be the 14th and 15th of February? 

Mr. Davis. I think that is right. 

Mr. Couurer. Mr. Whitehair and Mr. Fly were in attendance at 
those conferences? 

Mr. Davis. Yes, I met them there for the first time. 


? 
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Mr. Cou.ier. Were they attorneys of record in the criminal pro- 
ceedings in Kansas? 

Mr. Davis. Oh, no. 

Mr. Couturier. Do you have a list of the attorneys of record? 

Mr. Davis. Yes. I do not mean to overemphasize the “Oh, no,’ 
part of it, but they had not appeared before in any of the ssinciedinete 
out in Kansas. 

Mr. Couturier. This was the first time you had seen these two 
gentlemen, is that correct? 

Mr. Davis. That is correct. 

Mr. Coturer. Is that a complete list of the attorneys of record in 
this case? 

Mr. Davts. I believe it is. 

Mr. Couturier. Will you advise the committee as to the names of 
the attorneys? 

Mr. Davis. Yes. 

For vi defendants, R. E. Crummer & Co., and Roy E. Crummer, 
William J. Meredith, Courtney S. Turner, and Mr. Lasseter. They 
appeared on behalf of those de fendants. 

Mr. R. B. Caldwell, of Kansas City, Mr. Francis X. Busch of a 
Chicago firm, Mr. Tom Lillard, of Topeka, Kans., general counsel for 
the Union Pacific Railway Co. at Topeka, for the district of Kansas, 
Judge E. R. Sloan, of the firm of Sloan, Hamilton, and Sloan. Judge 
Sloan was a former member of the Supreme Court of Kansas. 

Glenn Porter of Wichita, Kans., appeared on behalf of Major 
Shockley alone. 

Mr. Harry Casker and his partner, Justis Fugate, of the firm of 
Caster, Fugate & Jorgenson, Caster being maybe not at that time but 
very recently before that time a partner of Senator George McGill, of 
Kansas, W. S. Lilleston of Wichita, Kans., and James G. Magner, a 
man whom I had never met, of Chicago, appeared for Roy F. Preston, 

— T. McCombs, Carl A. Morawitz, Harry A. Taylor, Herbert 
Moon, James G. Martin, and the Crummer Co., and also appeared for 
Mr. James G. Martin, because I think he was a member of the firm 
of the gentleman who also appeared, Austin M. Cohen, of Wichita, 
also a former member of the Supreme Court of Kansas. Very fine 
lawyers, all of them. 

Mr. Couturier. When you attended the conference in Washington, 
were Mr. Fly and Mr. Whitehair introduced as attorneys for C rummer? 

Mr. Davis. My memory is a little hazy on that precise point. 
They were there ‘apparently representing Mr. Crummer, speaking in 
his behalf, at least, but just what their role was I am not too clear. 

Mr. Coturer. Can you recount for the committee what their 
presentation consisted of? 

Mr. Davis. On the first day we had a preliminary conference in 
Mr. Caudle’s front office. Not in the front office, but in Mr. Caudle’s 
private office. Mr. Caudle and a number of his staff were there, and, 
as I listened to the testimony yesterday, I think that is the list of those 
who were there. One of them I could not recall. We had some 
preliminary discussions about the whole matter. -We were advised, 
as | remember, by Mr. Caudle that the two attorneys were seeking 
an audience with the Criminal Division and would like to present the 
Crummer side of the picture. 
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We understood that in a general way the matter was going to be 
reconsidered in the Criminal Division. Later in the day, I think it 
was in the afternoon, as Mr. Brown testified yesterday—lI think that 
was pretty accurate—Mr. Fly and Mr. Whitehair came in. 

There was a round of introductions there. They were strangers 
to us. 

Mr. Fly was the spokesman for himself and Mr. Whitehair to begin 
with. He did not say too much except a word of greeting and intro- 
duced to the group Mr. Whitehair who carried the laboring oar on 
behalf of the Crummer interests there at the meeting. That is my 
recollection. Mr. Whitehair did the main end of the discussion. Mr. 
Fly was there in the role of sort of an introducer, as I get the picture. 

Mr. Couturier. You say they were strangers. Were they strangers 
to everyone in the room, or to yourself? 

Mr. Davis. I would not say that. Mr. Fly apparently was pretty 
well acquainted. I think he probably had met everybody in the 
Justice Department, so far as 1 know. I had never met him before 
and I do not believe Mr. Carpenter had. 

Mr. Couturier. Did they bring with them any new material? You 
had studied this case and presented it to the grand jury. What I am 
trying to find out is, did they have specific information or was it 
general in nature? 

Mr. Davis. Well, I do not believe they had any documents. I 
remember this very vividly: Francis P. Whitehair—I believe that is 
his name—when he got into his discussion of the matter, made a very 
impassioned speech, brilliant. I recall this, as a matter of interest: 
On our way home Mr. Carpenter and I said, ‘‘ Well, when this case 
goes to trial if Francis Whitehair gets into the trial of this case we have 
got something to cope with. He is a brilliant lawyer.’’ I mean just 
that. He is very persuasive. His discussion of the matter in behalf 
of the Crummer interests that he purported to represent was moving. 

Mr. Coutuier. Did either of these attorneys seem to be well grounded 
in the specific matters that had been taken up in the indictments? 

Mr. Davis. No, I do not think so. It was general discussion along 
the line that Mr. Crummer and the Crummer interests had been 
engaged in the refunding operations of a lot of bond matters down in 
Florida. I think these were only two of the refunding programs that 
had been put in operation and had been conducted by them. I have 
got a list here some place. There were many counties and towns. It 
ran up into the millions of dollars. The Citrus County and the 
Panama City refunding operations were only two that we were con- 
fronted with. In the main, I think the burden of Mr. Whitehair’s 
presentation was that from the standpoint of the overall picture he 
took the stand that Crummer had done a marvelous job of working 
out all of these bond matters, including not only these but many 
others. It was general, I would say. 

Mr. Couturier. At the time these two attorneys were in the con- 
ference, did you have brought to your attention any letters written 
A bondholders? 

Mr. Davis. I do not recall it. 

Mr. Couturier. Do you recall that Whitehair or Fly had any specific 
evidence, any documents or anything of that nature? 

Mr. Davis. Mr. Collier, I do not remember any. There may have 
been. I would not say. 
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Mr. Couirer. You attended these two conferences and I assume 
returned to Kansas, is that right? 

Mr. Davis. Yes, sir; on Tuesday. 

Mr. Couurer. Did you have any instructions to carry out upon 
your return? 

Mr. Davis. It was left this way: We were told to go back home 
after the conference ended on the second day and the Department 
of Justice was going to review the whole matter. We were directed 
at a later date—I do not recall that we were specifically instructed 
when we left Washington—to send in the minutes of the grand jury, 
but eventually within about a month we did send them in, either by 
directior rat the time of the conference or later. I am not sure. 

Mr. Coxtirer. That would be the actual testimony of the witnesses 
before the grand jury; is that correct? 

Mr. Davis. Yes, sir. 

Mr. Cotuier. That would be a rather lengthy document, I would 
imagine 

Mr. Davis. There were four large documents. 

Mr. Coturer. Four volumes? 

Mr. Davis. Yes. There were four transcripts of evidence just 
about the size of that [indicating]. Maybe not packed quite as tightly 
as that is but they were roughly that size and in four volumes that 
had been taken down and transcribed. 

Mr. Couturier. You were asked soon after the conference, within a 
month of that time, to return the transcripts? 

Mr. Davis. Yes; the Department wanted to study it. 

Mr. Coxiurer. Were you asked at any time to return the exhibits? 

Mr. Davis. No, I don’t believe so. A large number of the exhibits 
had been written in full and copied in the Securities and Exchange 
investigative report. Mr. Brown had them here yesterday. They 
were pretty wel] detailed in that. 

The actual exhibits themselves were on file in our office in filing 
cabinets awaiting the expected trial, with the exception of impounded 
records that were brought in from Florida and other places by wit- 
nesses = » testified before the grand jury. 

They were frozen and impounded by order of the court and were 
in the axils of the clerk, trunks full of them. That included records 
of the Crummer Co., too. 

Mr. Coturer. The Department attorneys had in their possession 
a copy of the report itself, did they not? 

Mr. Davis. ‘] assume they did. They said they had examined 
I am quite sure they must have had that. 

Mr. Coturer. And the only thing in addition to that that they 
obtained fri om your office was a copy of the transcript of the grand 
jury minutes‘ 

Mr. Davis. Yes, with this addition, mentioned yesterday by 
Mr. Brown. We procured and sent in a transcript of the proceedings 
and argument on the demurrers to the indictment by George Savage 
at the time the indictments or one of the indictments was quashed. 
I think that was sent in prior to that time. 

Mr. Couurer. Following your sending that mate rial to the Depart- 
ment, what next occurred? 

Mr. Davis. We were notified that the indictments were going to 
be dismissed. 
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Mr. Couurer. That was the next thing that happened? 

Mr. Davis. I believe it was. 

Mr. Courier. You did not attend any more conferences? 

Mr. Davis. No, sir. 

Mr. Couiurer. Were you consulted in any way with regard to the 
case? 

Mr. Davis. I don’t think so. I want to be sure about that. Let 
me take a moment, if you don’t mind. I think I am right. 

After we sent in the documents, I don’t believe we heard anything 
until about the time of the United States attorney’s conference the 
latter part of May of that year, at which time Mr. Carpenter was 
advised while he was here in Washington that the Department 
intended to cause the indictments to be dismissed. 

Mr. Couturier. But you had not had any further conferences in 
connection with it? 

Mr. Davis. I don’t believe so. We didn’t have any conference, I 
know that. Mr. Carpenter and I attended the one conference only. 

Mr. Couturier. And when you left there you stated, I believe, that 
you understood that the Department was going to reconsider the 
whole matter. Is that right? 

Mr. Davis. Yes, sir. 

Mr. Co.turer. Did you have any indication at that time that they 
‘might consider dismissal of these indictments? Did that come up 
during that period of time? 

Mr. Davis. Well, it was inherent in the discussion there that it 
might be in the wind that the Department wanted to review the 
whole matter. I don’t think anything specific was said. It is just 
one of those things you kind of smell, that maybe something might 
happen. The Department was looking into it. 

The burden of the discussion was to the effect that some prominent 
people had been indicted. Maybe the Government had made a 
mistake and maybe we shoud reconsider this. That was the gist 
of it. 

I can’t say specifically there wis an indication. No, there was no 
indication it would be dismissed, vut it was in the air, vou might say. 

Mr. Cottier. How were you notified that the indictments were to 
be dismissed, other than in this mention you made that Mr. Carpenter 
while in Washington was told that they were considering it? 

Mr. Davis. According to a memo in our file—this is a memo that 
was dictated by Mr. Carpenter when he came home from the United 
States attorney’s conference, and it is a memorandum of a telephone 
conservation which Mr. Carpenter had with Mr. Caudle on May 27, 
1946, here in Washington, D. C. 

Mr. Couturer. Go ahead and read that, or the pertinent parts of it. 

Mr. Davis. It is in our file and is part of our records. I didn’t 
make this particular memo. [Reading.] 

May 27, 1946. 

At about 11 a. m., at the Mayflower Hotel in Washington, D. C., call to Mr. 
Carpenter from Mr. Caudle, in which Mr. Caudle stated that it was decided to 
dismiss the Crummer cases and stated that he wanted the dismissal immediately. 

Mr. Caudle asked where Judge Helvering was and Mr. Carpenter told him he 
was in Washington, that Judge Mellott had been holding court in Wichita when 


Mr. Carpenter left for Washington and that he would check as soon as he re- 
turned home to find out whether he was still holding court then. 
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Mr. Carpenter stated to Mr. Caudle that he desired to have written instruc- 
tions from the Attorney General prior to dismissing these cases, and Mr. Caudle 
stated that a letter would go out the following day by air mail. 

There was some other conversation to the effect that they had consulted with 
Mr. Rubin of the SEC in regard to their decision in this matter. 


That is the end of the memo so far as the conversation of May 27 
is concerned. 

Mr. Couirer. Mr. Carpenter asked for written instructions in this 
matter? 

Mr. Davis. Apparently he did. That is what the memo states. 

Mr. Couturier. Was that usual or unusual procedure on the part of 
the United States attorney, according to your experience? 

Mr. Davis. I think we should have written instructions. If an in- 
dictment has been returned by a grand jury it is required of United 
States attorneys in most instances to secure written authorization or 
some kind of an authorization, I had better say, to dismiss an indict- 
ment. 

In this particular case Mr. Carpenter took the trouble to say that 
he would like to have written instructions in addition to the oral in- 
structions. 

Mr. Co.urer. He had the oral instructions from the Assistant 
Attorney General in charge? 

Mr. Davis. That is what the memo states. 

Mr. Couuier. I show you a photostatic copy of a letter dated May 
28 to Mr. Carpenter from Mr. Caudle. That would be the following 
day. You have the original of that in your file. 

Mr. Davis. Yes, we do. 

Mr. Couuter. I would like to read this letter into the record, Mr. 
Chairman. 

It is dated May 28, 1946. Initials in the upper left-hand corner are 
TLC:WAP:PB, File No. 113-29-3. It is addressed to Mr. Randolph 
Carpenter, Esq., United States attorney, Topeka, Kans. 

Re: United States v. R. E. Crummer et al. 

Dear Mr. CARPENTER: 

‘*Reference is made to the two indictments pending in your district against 
R. E. Crummer et al., charging violations of title 18, United States Code 338, 
the Securities Act of 1933, growing out of bond refunding programs of Citrus 
County, Fla, and of the municipality of Panama City, Fla. 

As you know, attorneys representing the principal defendants in these cases 
have presented to the Department in recent months additional facts which were 
not disclosed by the reports submitted by the Securities and Exchange Commission 
with the result that serious reconsideration has been given to the pending indict- 
ments. 

The Criminal Division has carefully considered data submitted by the Commis- 
sion and by the attorneys representing the defendants and has held several lengthy 
conferences with both representatives of the Commission and attorneys for the 
defendants. 

In addition, the grand jury transcript and the transcript of proceedings before 
the court on demurrer have been carefully studied and analyzed. 

The members of the staff of the Criminal Division who have participated in 
these discussions and in the consideration of these cases are unanimous in the 
opinion that the evidence does not justify a trial on either of these indictments. 
It is felt that since there is no reasonable prospect of a successful prosecution, the 
indictments should be dismissed. 

Accordingly, you are authorized to apply to the court for‘leave to file a dis- 
missal of each of these indictments. Please advise the Department when this 
action has been taken. 

Respectfully, 
TuHeron L. Caup.p, 
Assistant Attorney General 
(For the Attorney General.) 
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Mr. Wits. Who was Attorney General at that writing? 

Mr. Couturier. Mr. Clark was Attorney General. 

This letter states that there were additional facts submitted by the 
attorneys of the principal defendants. Were you, as the prospective 
prosecutor of this case and as the Assistant United States Attorney 
handling the case, aware of those facts? 

Mr. Davis. No: only to the extent that they had been discussed and 
presented orally by Mr. Whitehair and Mr. Fly at the February 
conference. 

Mr. Cou.rer. But those were general statements, They didn’t 
go to the issues in the two indictments, did they? 

Mr. Davis. That is my remembrance of it. I am not trying to say 
that there was no discussion of some facets of the case so far as 
evidence is concerned, but in a general way, as I see it now, I can 
visualize Mr. Whitehair there in Mr. Caudle’s office making a very 
impassioned speech in behalf of the Crummers and generally surveying 
the broad field down in Florida. 

Mr. Courier. The statement is also made in this letter, 

It is felt that since there is no reasonable prospect of a successful prosecution the 
indictments should be dismissed. 

Do you agree with that statement? 

Mr. Davis. It is anybody’s guess. We thought we had a good case. 

Mr. Couiier. You were ready to go to trial? 

Mr. Davis. I will have to say this, that the case was not an easy 
one. It would require a lot of preparation, of course. You never 
know in a lawsuit of that magnitude how you would come out, but 
we thought we had a good case. I thought the case would win. 

My confidence in it might have been shaken a little bit after I 
heard Mr. Whitehair’s very impassioned address. He kind of jarred 
me a little bit, as an attorney-at-law, but still we thought we had a 
case that would stand up. I did, anyway. 

Mr. Couturier. Mr. West, the United States attorney who had died, 
was replaced by Mr. Carpenter. Did he have an active participation 
in this case? 

Mr. Davis. No. Mr. West, at about the time the matter came down 
to Kansas, was in ill health, and while he stayed on for some months 
after the Crummer case reached our office he did very little concerning 
the work on the case. 

He made one appearance before the grand jury, not for the purpose 
of examining any witnesses but he came before the grand jury and 
introduced himself and he introduced Mr. Brown and myself and other 
members of our staff and bid them adieu and faded from the picture. 
I don’t think he ever came into the grand jury room after that. 

Mr. Couuier. He had not made any real study of the case itself or 
had not participated in the preparation of the case? 

Mr. Davis. Let me correct that just a minute. Iam thinking back 
again. It seems like Mr. West did come in one time and examine a 
witness, maybe at a later time. His participation was not too active. 

Mr. Couturier. The reason for my question is this. In examining 
the file we came across a letter dated November 27, 1944. ‘This goes 
back. The letter was from Mr. Clark to Mr. West. That is in your 
correspondence file. 

Mr. Chairman, I would like to read this letter into the record. 
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This is on the letterhead of Assistant Attorney General Tom C. 
Clark, Washington, November 27, 1944. 

Dear Mr. West: Mr. Harry Caster was in today in reference to the case of the 
Brown-Crummer Investment Co. I have the file before me, but there is nothing 
in it to indicate whether or not in your judgment we can successfu.iy prosecute 

Is case. 
till you please therefore write me in detail just what you think about the 
matter and what your beliefs are on the chances of a successful prosecution. 

With kindest personal regards and best wishes, 

Sincerely, 
Tom C. CLarK. 

Mr. Davis. Yes, we have the original of that letter. 

Mr. Coutuier. Was that letter answered? 

Mr. Davis. Nothing in the file indicates that Mr. West ever 
answered Mr. Clark’s letter. 

Mr. Co.urer. You don’t know what disposition Mr. West made 
of this request? 

Mr. Davis. No, I don’t. We found that letter in the file but I 
don’t find an answer to it. 

Mr. Couturier. You stated that you sent the grand jury minutes, 
these four volumes, to the Department in approximately March 1945. 
Were they then returned to you? 

Mr. Wiis. 1946, wasn’t it? 

Mr. Couturier. 1945 the first time. 

Mr. Wituis. Oh, yes. 

Mr. Davis. Wasn’t it 1946? 

Mr. Couurer. I had 1945. 

Mr. Wiis. It was after the conference, wasn’t it? 

Mr. Rogers. You never sent anything down here to Washington? 

Mr. Couurer. March of 1946, that is right. That would have been 
after the conference. 

Mr. Davis. I will check on that. I think that is correct. 

Mr. Couurer. March 11 is the date I have. 

Mr. Davis. Yes, sir. On March 15, 1946, we sent by railway 
express to the Department the four volumes of testimony in the 
Crummer cases. 

Mr. Couturier. They were returned to you at a later date? 

Mr. Davis. Yes, sir. 

Mr. Couturier. Then at a later time did you again receive a request 
for these grand jury minutes? 

Mr. Davis. Yes, I believe it was 1948. 

Mr. Co.urer. Could you advise the committee under what cir- 
cumstances they were requested? 

Mr. Davis. On December 3, 1948, we received a telegram from 
Mr. Franke of the Department. 

Mr. Couturer. That is not Mr. Roy Frank, is it? 

Mr. Davis. No, sir. It is Nathan H. Franke. It was addressed 
to the United States attorney, Topeka, Kans. [reading]: 

If available please forward parcel post special delivery grand jury transcript, 
United States versus R. E. Crummer and Co.— 


and describing the file numbers. “If not available, advise.” 

Mr. Luther, the then United States Attorney, acknowledged receipt 
of the telegram and stated that the evidence was being forwarded 
today by parcel post in four separate packages. 
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Mr. Couurer. This was in 1948 after the dismissal? 

Mr. Davis. Yes, sir. Under date of December 7, 1948, 3 days 
later, we were advised by Mr. Nathan H. Franke, Administratiy 
Assistant, Criminal Division, that the 4 packages containing the 
material in question had been received. 

Mr. CotuirerR. How long were they kept by the Department? 
Did you make any effort to get them back? 

Mr. Davis. Sometime after that we began to get rumblings of this 
and that about the Crummer cases. We had been advised by some- 
body down in Florida that he had been sued for $30 million and was 
a defendant in a damage suit and he wanted papers that he thought 
he had left in a rather large volume up here in Kansas and he wanted 
them back. We did not have them. We heard other things, mut- 
terings, going on, so it dawned on us to try to get our files back intact. 
In the meantime, our grand jury files and the testimony were all in 
Washington, D. C., so I took it upon myself to try to get things 
gathered together and get them all in one bundle again and get them 
intact just for future use. 

Mr. Couturier. When did you request that? 

Mr. Davis. In February 1951. 

Mr. Cotitier. What were you advised? 

Mr. Davis. I am not trying to put any more into the record than 
ought to go in, but I think maybe a reference ought to be made to our 
letter of February 16 when we requested the material. I wrote Mr. 
McInerney, the Assistant Attorney General, on February 16, 1951, 
and stated to him, referring to the captions of the case, that 

At the Department’s request we have forwarded by express on October 7, 1946, 
a package containing our entire pleading files in Panama City and Citrus County 
cases, together with our original correspondence file bound in one volume covering 
both cases, and a miscellaneous file covering both cases. The enclosures being 
referred to and a letter written to Mr. Caudle by us under date of October 4, 1946, 
pursuant to a telephone conversation of that date between Mr. Perisley, former 
United States attorney Randolph Carpenter end the writer. At a subsequent 
time in harmony with the telegram dated December 3, 1948, signed by Mr. Nathan 
H. Frank we forwarded by parcel post special delivery volumes 1, 2, 3, and 4 of 
the transcript of evidence before the grand jury that returned the indictments in 
the above numbered cases. Mr. Frank acknowledged receipt of the packages 
containing the transcript of evidence under date of December 7, 1948— 
Department symbols so and so. 


We have immediate use for all of the material in question and will appreciate 
your returning the same to us at the earliest possible date. 

There were the usual salutations at the end of the letter. 

We received a letter from Mr. McInerney in reply to that stating 
that he was 


forwarding under separate cover the pleading files in the Panama City and 
Citrus cases. 


that is these documents I have here. They are pretty bulky. 

Mr. Couuier. That would not be your correspondence file? 

Mr. Davis. No, sir. I have about half of the pleading file with me 
here. 

It says: 


We are forwarding under separate cover the pleading files in the two case 
your original correspondence file covering both cases and miscellaneous file \ 
search is being made of the records division of the Department for the four 
volumes of transcript of evidence before the grand jury and they will be sent to 
you immediately upon being located. 
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That was dated February 20 and we got them shortly after that. 

Mr. Co.trer. Then, did you later receive the minutes? 

Mr. Davis. On March 2, they were sent to us by Mr. McInerney. 

Mr. Couturier. The transcript of the minutes themselves? 

Mr. Davis. Yes, sir; that is right. 

Mr. Co.uier. You then had in your possession everything that 
you had sent to the Department when you had your files complete? 

Mr. Davis. Oh, yes. I think the Department must have gone to 
some pains to get us the material back. 

Mr. Cotter. Was there anything about these that was different 
from the manner in which you had sent them? 

Mr. Davis. Nothing except one little incident. I do not know 
whether it is worthy of note or not. When the grand jury testimony 
came back the manuscript covers were not our covers. I remember 
that. They had had somebody else’s covers on them. 

Mr. Couuier. The grand jury minute covers were not the same? 

Mr. Davis. That is right. 

Mr. Courier. What covers were they? 

Mr. Davis. They were some manuscript covers from some other 
court reporter. I have here, just as a matter of interest, a photograph 
of the grand jury and in the middle of it is the court reporter who took 
the testimony down, a Mrs. Elsa Ripley of Kansas City. There she 
is in the middle of the picture. We had lots of her transcripts. I am 
very familiar with them. 

Mr. Cottier. She was the official court reporter for this grand 
jury, is that right? 

Mr. Davis. She was our court reporter. She did not live in Kansas. 
Our regular reporter became ill after we started. 

Mr. Couurer. Was it usual to have all these minutes transcribed? 

Mr. Davis. Oh, no. In the ordinary routine case, grand jury 
testimony is not transcribed. It is seldom done and only on authori- 
zation of the Department. It is considered a useless expense in 
routine cases. In this case it was important to us because we had a 
lot of people who were reluctant witnesses. We wanted to freeze 
their testimony, wanted to preserve it. We asked for and secured 
authorization from the Department to have it taken down by a reporter 
and transcribed. We lost part of it for the reason that the reporter 
who started in became ill and had a brain tumor and we lost the testi- 
mony of about 3 or 4 witnesses. Mrs. Ripley finished it up. 

Mr. Courier. She took over after this other person became ill? 

Mr. Davis. That is right. 

Mr. Couturier. Her name was Elsa Ripley? 

Mr. Davis. That is right. 

Mr. Courier. You say the covers were different. You mean by 
that her name would be on the cover of the transcript? 

Mr. Davis. Yes. She furnished lots of transcripts. I think Mr. 
Brown had one yesterday. ‘They were a distinctive cover with her 
name on them, trimmed in red. When we got ours back they had 
these other covers on them that did not belong to us at all. At first 
I thought they were not ours until 1 discovered from some notes on 
the inside that they were. 

Mr. Couiuier. How did you know that this was the same set of 
minutes you had sent to the Department? 
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Mr. Davis. Because it had notes in it in my handwriting on some 
of the pages. 

Mr. Courier. In your own handwriting? 

Mr. Davis. Where I was going through the testimony with the 
view of getting ready to try the case. I had some notes on some of 
the sheets, so I knew that they were our transcripts but not our 
manuscript covers. 

Mr. Couturier. Do you have the covers that were on there? 

Mr. Davis. Yes, I have them here. I brought in everything that 
I thought you might want. 

Mr. Couurer. Who is V. F. Halter? Do you know who that is? 

Mr. Davis. No, sir. I do not. 

Mr. Courier. Mr. Chairman, this has the name V. F. Halter, 
official reporter, United States district court, Jacksonville, Fla. 

Mr. Keating. You mean that was the cover on the grand jury 
minutes when they got back to Kansas? 

Mr. Davis. Yes, sir. 

Mr. Keartina. In other words, the cover of this woman who took 
the minutes was off and these minutes were enclosed in one of these 
Jacksonville, Fla. covers? 

Mr. Davis. That is right, Mr. Chairman. 

Mr. Couturier. I notice on here, volume 1 is lettered. Do you 
recognize that or know where it came from? 

Mr. Davis. Yes. As I explained a little bit ago, these were in 
4 volumes and on the outside of these were volumes 1, 2, 3, and 4. 
The packages fit on like this, and the front page with volume 1 on it. 
They came in and | looked at them and I thought they were not ours 
until I discovered in opening them up and thumbing through them— 
I thought we had gotten somebody else’s and wondered about it. 
Then we discovered that they had been replaced with the manuscript 
covers that were on there. I took them off. I am a little bit of a 
string saver, I guess. I just poked them in our file and kept them. 
That is all there is to it. 

Mr. Couurer. You did not write the volume 1? 

Mr. Davis. No. 

Mr. Couurer. It shows on here in red lettering, “60—0-39, J, Ser. 5. 

. 5S. versus The Crummer Company.”’ Did you write that on there? 

Mr. Davis. The letters in red? 

Mr. Couturier. Yes. 

Mr. Davis. No. 

Mr. Couuier. Was that on there at the time you received them, or 
do you know? 

Mr. Davis. It would be my opinion it was. I did not put them on. 

Mr. Couurer. Is that the file number in the United States attor- 
ney’s office? 

Mr. Davis. No; our file number is 2517 and 2519. 

Mr. Couurer. Is that the Department file number? 

Mr. Davis. I will take a look. What was that again? 

Mr. Courier. 60—-0-39. 

Mr. Davis. The Department’s symbol numbers are 113—29—23. 

Mr. Couiier. These minutes were secret during all this time, were 
they not? 

Mr. Davis. All grand jury minutes are supposed to be secret except 
on order of the court. 

30738—58 1—_—34 
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Mr. Keatine. Mr. Collier, I think those should be made a part of 
our records and we should retain them for our files for the time being 
and we will return them to Mr. Davis when we have completed our 
investigation. 

Mr. Couurer. You received these back in 1951. As I understand 
it, it was in March 1951. 

Mr. Davis. I gave you the date, I think. 

Mr. Couturier. As of that time, what was the status, or do you have 
any knowledge of whether these minutes had been made available to 
anyone? 

Mr. Davis. Not up until that time, no. It was about that time, 
I believe, that one of the litigants to the proceedings down in Florida, 
the so-called $30 million damage suit, had applied to the Kansas court 
for a copy of the grand jury proceedings. The matter was discussed 
with the court and one of the judges—TI have forgotten whether it 
was Judge Mellott or Judge Hill—asked me about it, saying, ‘“Where 
are the minutes of the grand jury?” 

Mr. Wiis. Which litigant? Was it on the plaintiff’s side or the 
defendant’s side of the civil suit? 

Mr. Davis. It was the defendant’s side of the civil suit. I have 
never read this, but I was given a copy of it by somebody and I cannot 
remember who gave it to me. It is civil action No. 490, Orlando, in 
the southern district of Florida. The Crummer Co. and one other 
plaintiff versus Jesse Ball Du Pont et al., as trustees. It was in con- 
nection with that suit that I think the defendants tried to secure a 
copy of the grand jury proceedings. 

Mr. Wuuis. Through their lawyers, I imagine? 

Mr. Davis. Yes, sir. 

Mr. Wiuuis. Do you have any correspondence on that? 

Mr. Davis. Florida lawyers, and they had a Topeka attorney who 
came over and talked to us about it and made a formal application to 
the court. 

Mr. Coiirer. When was that? 

Mr. Davis. I will have to search a little bit. I think I can find it. 
It must have been in March or April. I think it was in March of 
1951, 

Mr. Couuier. These were returned to you by that time? 

Mr. Davis. No. We requested the Department—yes, I believe 
you are right. 

Mr. Couturier. You had already gotten them back by that time? 

Mr. Davis. Yes, we got them back earlier than that. No, sir, Mr. 
McInerney sent the grand jury testimony back to us, according to his 
letter, on March 2, 1951. We received his letter on March 5 and I 
presume they got there at about that same time. The other material 
was sent back in February. 

Mr. Couuier. All right. 

Mr. Wixuis. What other material? 

Mr. Couturier. The correspondence file. 

Mr. Davis. The correspondence file and the pleading file and the 
miscellaneous data that was mentioned and Mr. McInerney advised 
that he was sending a tracer after the records. ; 

Mr. Wiuuis. I think it is important at this point while you are on 
that, to establish whether that request to the court was made and 
when. 
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Mr. Coxiuier. When was this request to the court made? 

We have established that these were returned to you on or about 
March 2, 1951. Do you know when this request to the court was 
made? 

Mr. Davis. I undoubtedly have it here. I cannot give you the 
date right now. Can I supply that a little bit later? 

Mr. Wituts. All right. 

Mr. Couturier. How many copies of the minutes were in existence? 

Mr. Davis. There were 2, to my knowledge, and I had the impres- 
sion there were 3, but I have no— 

Mr. Couturier. You had one. Who else had one? 

Mr. Davis. We had 1 and SEC had 1, as associate counsel in the 
case with us. I had the feeling that the Department of Justice had 
a third copy, but I find nothing in the file to indicate that we ever 
procured and set them any except the ones we owned ourselves. 

Mr. Couturier. And they twice asked for and received your set? 

Mr. Davis. Which leads me to believe the Department did not 
have the grand jury testimony. 

Mr. Couuier. And this copy was in their possession from December 
of 1948 until March of 1951? 

Mr. Davis. That would be about right. 

Mr. Couturier. When returned to vou, the covers had been changed? 

Mr. Davis. Well, those covers were on them. 

Mr. Couturier. They were not the same ones that were on them 
when they left? 

Mr. Davis. No, sir. 

Mr. Couuier. I will put these in evidence, Mr. Chairman. 

Mr. Keatine. They will be received. 

(The covers above referred to were received in evidence and will 
be found in the files of the subcommittee.) 

Mr. Davis. An order was entered on March 9, 1951, making the 
grand jury testimony available to all the litigants in the pending case 
pursuant to an application of Roger L. Main, filed on February 27, 
1951. 

Mr. Couturier. March 9, 1951, would have been after the time that 
you received these back in your possession, is that correct? 

Mr. Davis. Yes, that would be right. I presume so. 

Mr. McInerney stated he had mailed them on the second of March. 
We received his letter on the fifth and I assume that we received the 
transcript at about the same time we received his letter. 

Mr. Couuier. So far as you know, there was no other court order 
releasing these minutes? 

Mr. Davis. That is all, that I know of. 

Mr. Couturier. That is all. 

Mr. Kuatine. Mr. Davis, the sanctity of grand jury minutes and 
their secrecy is a matter which is very carefully protected by the 
courts in the judicial system of our country, is it not? 

Mr. Davis. I think all lawyers recognize that, Mr. Chairman. Of 
course they are considered secret, except on order of the court and 
for good cause shown. 

Mr. Keating. And grand jury minutes are never made available 
to outsiders other than the prosecuting office, except upon court 
order, are they? 
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Mr. Davis. Yes, sir, I think we all understand that, and the court 
was very careful in this instance to draw a very comprehensive order 
which carries that thought in it. 

He ends that up for the reasons set out in the order, the clerk should 
make the grand jury minutes available to these litigants on both 
sides, and added this on to it: 

It is further ordered that the clerk shall not make available for examination to 
any parties, other than those specifically designated herein, any of the pro- 
ceedings above-referred to except on further order of the court. 

So the court was careful to safeguard them from further being bandied 
around to people who did not appear in the litigation. 

Mr. Keatine. That order was made after you had received these 
minutes from the Department of Justice with their enclosing cover 
changed, am I not right? 

Mr. Davis. Yes. 

Mr. Keartina. And the fact that the minutes came back to you 
with a cover of some stenographer in Jacksonville, Fla., indicated 
to your mind at the time, did it not, that those minutes had been made 
available to someone? 

Mr. Davis. That might be a logical conclusion. I would not want 
to say. There could be other reasons. 

Mr. Keatina. Of course, you do not know what went on? 

Mr. Davis. I have no idea except that I am just stating the fact 
as to the condition they came back in. 

Mr. Kearina. Did it strike you as a rather peculiar procedure? 

Mr. Davis. Yes. I do not like to be expressing an opinion, but I 
wondered at the time when they came back just why the manuscript 
covers that were on them had been removed. 

I assumed maybe they had gotten torn or something and somebody 
else had seen fit to put these other covers on. Where these manuscripts 
had been, I have not the slightest idea. 

Mr. Keatina. Did you give any thought to the fact that the covers 
came from Florida? 

Mr. Davis. Well, I could not help but have the feeling that maybe 
the transcripts had been down in Florida. 

Mr. Keatine. Mr. Jonas 

Mr. Jonas. Mr. Davis, a letter was called to your attention from 
the Attorney General’s Office in which there was a statement to this 
effect: That the attorneys representing Crummer presented additional 
facts. 

That is a part of the letter that was read here. 

Were those additional facts ever disclosed to you? 

Mr. Davis. No, sir. Other than the general discussion that we 
had on the 14th and 15th of February 1946. 

Now, reference was made to testimony yesterday. I think we all 
agree that there must have been a subsequent meeting here in the 
Justice Department in the Attorney General’s Office sometime in 
March. I believe March 19 was mentioned, when there was some 
evidence presented. 

The SEC was present, I think. We were not. 

Mr. Jonas. In other words, when the expression ‘additional facts 
was used, no additional facts were ever made available to you? 

Mr. Davis. I do not recall any. 


” 





INVESTIGATION OF THE DEPARTMENT OF JUSTICE 525 


Mr. Jonas. I think you also stated that you thought you had a 
good case. 

Would you care to elaborate a little more on that, being a little 
more specific? 

Mr. Davis. I knew it was so involved that it would be a difficult 
case. It would not have been an easy one at any time. We were 
faced with the problem; that, in the main, was what bothered me asa 
prosecuting attorney, more than anything. 

The thing was so big that it might fall of its own weight. I think 
lawyers all understand that a case can get too big and sort of fall. 

If you cannot pinpoint it well enough, you sometimes lose even a 
good case. That was one of the things that I had the fee ling on in 
this case. 

Still, by and large, we had the evidence that looked like it ought to 
make the case stand up. We were certainly willing to give it a try. 

Mr. Jonas. With the facts as they have been developed and with 
the law as you had reviewed it, would you say that in your own opinion 
you believed that you had what is commonly termed ‘a prima facie 
case’’? 

Mr. Davis. Yes, I would say so. 

Mr. Jonas. That is standing alone in your opinion, without being 
contradicted, as being able to make out such a case that the court 
was able to sustain the charges in the indictment? 

Mr. Davis. Yes. 

Mr. Jonas. You made reference to a statement about a case hav- 
ing been started involving $50 million, did you not? 

Was it $30 million? 

Mr. Davis. I was referring to a suit that seems to be pending now. 
You understand I have not been down to Florida, but then in con- 
nection with the application of Roger Main for an order authorizing 
and directing that he be furnished portions of the proceedings before 
the grand jury, which we discussed a little bit ago, we were advised 
and there was given to us by the defendants’ attorneys a copy of the 
complaint that. appears to be filed in the southern district of Florida 
by the Crummer Co. and other plaintiffs against the defendants whose 
names have been mentioned. 

That is thesuit apparently for $30 million. I am assuming that the 
committee has a copy of this. 

Mr. Jonas. Where was the suit started? 

Maybe that will help? In what State is it pending? 

Mr. Davis. In the District Court of the United States for the 
Southern District of Florida, Orlando Division. 

Mr. Jonas. Have you any knowledge as to who the attorneys are 
for Mr. Crummer in that civil case? 

Mr. Davis. According to the photostat copy that I have here, it 
is signed by Francis P. Whitehair, Robert J. Pleus, Joseph P. Lea, 
Jr., and Chris Dixie, all Florida attorneys. 

Mr. Jonas. When you refer to the name Francis P. Whitehair, is 
that the same Francis P. Whitehair who was in this conference with 
you on these two different occasions that you have detailed here? 

Mr. Davis. I believe it is. 

Mr. Jonas. Can you tell us whether Francis P. Whitehair or an 
attorney by the name of Fly, either individually or both of them, ever 
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filed their appearance in the criminal proceedings in Kansas while the 
proceedings were pending? 

Mr. Davis. No; I am quite sure that neither Mr. Fly nor Mr. 
Whitehair ever appeared in any of the proceedings in Kansas. There 
were innumerable documents filed on behalf of the various defendants 
that I have previously mentioned, many demurrers, pleas in abate- 
ment, pleas in bar, and an elaborate list of defense measures and 
pleadings of all kinds. 

Mr. Fly nor Mr. Whitehair ever appeared on any of those, to my 
knowledge. 

Mr. Jonas. May I call your attention to the additional language in 
the letter of May 28, 1946, which is— 

As you know, attorneys representing the principal defendants in these cases 
have presented to the Department, in recent months, additional facts which were 
not disclosed by the reports submitted by the Securities and Exchange Com- 
mission, with the result that serious reconsideration has been given to the pending 
indictments. 

As to the first part of that statement, have you any idea as to who 
the attorneys were and who were the principal defendants they were 
representing? 

Mr. Davis. No; except it would be a reasonable assumption that it 
would be Mr. Fly and Mr. Whitehair. 

Mr. Jonas. Who were the principal defendants in these indictments 
and proceedings? 

Mr. Davis. Of course, the moving spirit in the Crummer endeavors 
was Mr. Roy E. Crummer. Both indictments had his associates and 
employees that were indicted along with him, including R. E. Crummer 
Co., a corporation, and the Crummer Co. 

Mr. Jonas. Is it a reasonable assumption to take at this time that 
when we speak of principal defendants in the litigation that was pend- 
ing in Kansas, it refers to Roy Crummer and those who were closely 
affiliated with him? 

Mr. Davis. That would be my feeling on the matter. 

Mr. Jonas. All right. 

Mr. Keatine. Mr. Willis—— 

Mr. Wiis. You named a lawyer named Roger Main? 

Mr. Davis. I beg pardon? 

Mr. Wiis. What is the name of the attorney who filed the motion 
aviore the Federal court to make the minutes available? I think you 
said Roger Main. 

Mr. Davis. No, Roger L. Main was apparently one of the defend- 
ants in the so-called $30 million damage suit, not an attorney. 

Mr. Wiiuts. Who was the attorney who made the motions in court? 

Mr. Davis. Who made the motion to the Kansas court for the 
production of the evidence? 

Mr. Wiis. Yes. 

Mr. Davis. They had some Florida attorney by the name of 
Henry P. Adair, Jacksonville, Fla.; Donald Russell, Spartanburg, 
S. C.; and a local counsel out in Kansas, a Mr. Clayton E. Klein of 
908 National Bank of Topeka Building, Topeka, Kans. I did not 
know the South Carolina or Florida attorneys. 

Mr. Wituts. Was the motion made on behalf only of Roger Main 
or of all of the defendants or of all of the defendants and the plain- 
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tiffs? That should be in the opening sentence of the motion to the 
court suggesting that this and that are necessary, naming the parties. 

Mr. Davis. This application is by Roger L. Main only and he 
states that he, along with several other people, had been made 
defendants in a civil suit wherein the Crummer Co. and R. E. Crum- 
mer and Co. and others were plaintiffs, and himself and several other 
people were defendants. He makes the application on behalf of 
himself through his counsel. 

Mr. Wixuis. Then the court in effect broadened the application, 
in justice to both sides, is that the general idea 

Mr. Davis. Yes, sir. 

Mr. Wiuuts. Were the minutes actually made available after that, 
for the record? 

Mr. Davis. I think they were, through the clerk’s office. We were 
directed by the court to file our transcripts with the clerk’s office. 
They were part of the records then of the court and were then com- 
pletely under the control of the court. Then the court by its order 
made the testimony available to the litigants on both sides. 

Mr. Wiuuis. And as far as you know some use was made of the 
minutes by parties on both sides of the litigation? 

Mr. Davis. 1 would say so. 

Mr. Wiuuts. Now, who was the principal plaintiff in the $30 million 
law suit? 

Mr. Davis. The complaint recites: 


The Crummer Co., a corporation, and R. E. Crummer & Co., plaintiffs. 


Mr. Wiiurs. What is the gist of the complaint? They are suing 
for $30 million. Why? 

Mr. Davis. Frankly, Congressman, I have never read this. It isa 
rather elaborate document, some 30 pages long. It is clear outside 
of our district. I know it only as an incident to the application 
made for the securing of our testimony. 

Mr. Wruuis. I think enough has been said heretofore to indicate 
that the Crummers are the aggressors in that law suit as against the 
who, the Du Ponts, did you say awhile ago? 

Mr. Davis. Yes, sir. 

Mr. Wiuuts. In the conference that you attended, did Mr. White- 
hair in his impassioned way bring in the name of the Du Pont and the 
Balls as behind the scenes or anything? Was that part of his plea? 

fr. Davis. I should be able to answer that with some certainty. 
I am sorry I cannot, it has been 9 years since we had that conference. 
He may have mentioned the Du Ponts or he may not have. I do 
not know. 

Mr. Wits. Was mention made that there was any kind of 
business due to a disagreement in this transaction of refunding between 
the bond house or securities business of Crummer on the one side and 
the Du Ponts and Balls on the other side? 

Mr. Davis. I think that was mentioned. As I remember now, it 
seems to me like the mention was made that this was a battle of the 
giants down in Florida. I may be putting something in there but I 
think I can recall that expression. Whether it came up at that 
meeting or not I do not know. 

Mr. Wiuuis. In the March 19 conference you were not present? 

Mr. Davis. No, sir. 
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Mr. Wixus. You heard Mr. Brown say yesterday that at that 
conference a Mr. Bang, representing an insurance company, made a 
statement indicating that he had not been interviewed in connection 
with the iavestigation, or his firm had not. Did Mr. Whitehair 
mention that part of it, that certain witnesses should have been 
interviewed who were not interviewed? 

Mr. Davis. The gentleman from Indiana, is that who you are 
referring to? 

Mr. Wiuuis. I am talking about Mr. Whitehair. He was the prin- 
cipal spokesman, as I understand. 

Mr. Davis. He was supported on the second day by a man who 
showed up from Indiana. Mr. Brown mentioned him. He gave 
his version of the associations and the satisfactory associations he had 
had with Mr. Crummer. 

Mr. Wixuis. But you do not recall anyone mentioning Mr. Bang 
or an insurance company being satisfied with the transaction and that 
they had not been interviewed? Was that brought up? 

Mr. Davis. I believe that was mentioned on one or the other of the 
2 days when we were here in Washington in February, 1946. 

Mr. Wiuus. That is all. 

Mr. Keartina. This witness was not present prior to the time of 
that conference. 

Mr. Wiuuis. No, I am trying to connect his testimony with Mr. 
Bang’s testimony of March 19. I was wondering whether the le.wyers 
had said if given an opportunity Mr. Bang could make such and such 
a statement. 

Mr. Davis. On that precise point I am not too clear. 

Mr. Wiuts. That is all right. 

Mr. Keatinea. Mr. Hillings- 

Mr. Hruurnes. On the question of this conference which you at- 
tended, did you get the feeling that the Department of Justice officials 
were unusually friendly toward the defendant in the case? 

Mr. Davis. Oh, no. 

Mr. Hiiurnes. You did not get that impression at all? 

Mr. Davis. Noy,ysir. 

Mr. Hinturnes. What impression did you actually get from the 
attitude of the Department officials who were talking with you there? 

Mr. Davis. Well, the 2 days that we were there when we had these 
conferences, I thought the boys in the Criminal Division, the attorneys 
there, were just pretty good listeners. They were trying to get the 
picture. Their demeanor, I thought, was fair. I think this was men- 
tioned, that the Crummer’s side of the case had not been presented to 
the grand jury. I think in answer to that this also came up, that 
some of the Crummer people were subpenaed before the grand jury 
and at least one of them refused to testify, an employee, on the grounds 
that it might incriminate her. That was 1 of the defendants in 1 of the 
cases. J remember that. She was a person who played a pretty im- 
portant role in the Crummer enterprises. That was mentioned as 
sort of a refutation of the argument that the Crummers had not been 
given an opportunity to present their side of the matter to the grand 
jury. Also, it was recalled that another one of the defendants, an 
attorney who was also indicted, who I regret to say, is now deceased, 
did testify before the grand jury under what he thought was a promise 
that if he testified he would not be or could not be prosecuted. He 
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was asked to and he did sign a waiver of immunity and regardless of 
that, after the grand jury voted a true bill against him in one of the 
indictments—it probably is not necessary to mention his name—he 
filed a plea in bar, and we had a lot of animated arguments over the 
question as to whether or not the indictment should be dismissed in 
particular as against him. I have forgotten in the end whether or 
not the plea in bar was sustained. I believe the plea in bar was over- 
ruled, but he was indicted in the Panama City indictment in which 
the demurrage to the indictment was sustained, so he went out never- 
theless but not on his particular plea in bar 

Mr. Hruurnes. Back to this conference again where Mr. Whitehair 
made what you say was a very persuasive and effective plea. In 
the course of that discussion by Mr. Whitehair did he make any 
threats at all? Did he indicate that perhaps the defendant was a 
man of some influence and it might be unfair or unwise for the 
Department to go ahead with the case? Were any threats directed 
at you or any officials of the Department? 

Mr. Davis. Oh, no, except I recall this, that he thought it was a 
terrible thing that Mr. Crummer and his associates were indicted. 
He argued that the Government had made a terrific mistake. That 
was the burden of it. There were no threats. It was far above that. 

Mr. Hruurnas. So there was nothing that you could find irregular 
in the discussion that went on? 

Mr. Davis. No, it was on a pretty high plane. I thought Mr. 
Whitehair was wrong, but still I will have to say that he did a superb 
job for his clients. 

Mr. Hiuuines. When you left that conference and you told of 
your conversation with your colleague, I recall from your testimony 
you said that if the case went to trial if Mr. Whitehair was the counsel 
for the defendant you would have a strong man to cope with, or 
words to that effect. 

Mr. Davis. That was the comment on the way home. We knew 
that we had an adversary in him. If we got out and got into the 
trial of the case in Kansas, he would be a very hard lawyer to meet. 

Mr. Hiiurines. Did you bave any feeling that the Department might 
recommend that the indictments be dismissed. 

Mr. Davis. That is a difficult question to answer. As I observed 
awhile ago, it was in the air that there was a possibility that the De- 
partment might say after the whole matter had been reviewed and re- 
freshed and looked over again that they might change their prosecutive 
opinion about the matter. I would say there was not any direct indi- 
cation that we were going to receive a dismissal order. 

Mr. Hiuurncs. When the dismissal came, then, it was somewhat 
of a surprise to you, is that right? 

Mr. Davis. Not a complete surprise, but we were somewhat taken 
aback. 

Mr. Hitxines. Was it your feeling when the word came to go into 
court and ask for a dismissal that the Department’s position had 
largely come as a result of that conference in which you participated? 

Mr, Davis. Yes. 

Mr. Hiturcs. In other words, you think that was the controlling 
factor, whatever went on in that conference? 

Mr. Davis. No, I think that was the beginning of it. There un- 
doubtedly must have been some other negotiations or discussions, 
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maybe some evidence that had been given to the Department that we 
did not know about, that prompted the Department’s view. All of 
those things put together undoubtedly must have moved the Criminal 
Division to finally decide that the cases should be nolle prossed. 

Mr. Hinires. That is all. 

Mr. Keatine. Mr. Rogers 

Mr. Rogers. Mr. Davis, after the Supreme Court had denied the 
certiorari and went back to the District Court, do I understand that 
an application for a bill of particulars was filed on behlaf of the 
defendants? 

Mr. Davis. I think that is correct. 

Mr. Rocrers. And pursuant to that application for a bill of particu- 
lars, the Government did file its bill of particulars? 

Mr. Davis. I want to be accurate. I think that is right. It will 
take some little time to find it, but I am pretty sure we did. 

Mr. Rocrers. Do you know whether or not that bill of particulars 
had been filed prior to the time of the conference on March 14 and 15, 
1946? 

Mr. Davis. I do not recall. I may be able to run that down. 

No, Mr. Rogers; I believe that I was in error when I stated that I 
felt we had filed a bill of particulars. Let me see. The last thing |] 
have in the pleading file, ahead of the order of dismissal on June 10, 
1946, is motions of, I believe, all of the defendants in the Panama City 
ease. I do not find a bill of particulars filed by us. I am quite sure 
that we must have done some work on it, but apparently it was not 
filed and our jacket does not show that we filed one. 

Mr. Rocers. At the conference in the month of February 1946 
was any reference made by Mr. Whitehair or any other person to the 
fact that a bill of particulars might be requested, or was it discussed 
in any manner? 

Mr. Davis. It might have been. I do not recall it. 

Mr. Rogers. Now, when you received the letter dated May 28 
authorizing the dismissal, did you go in yourself and dismiss it? 

Mr. Davis. We prepared a formal motion to dismiss. 

Mr. Rogers. Do you have a copy of that formal motion? 

Mr. Davis. Yes, I do. 

Here is a copy of the motion to dismiss. If you need it for the 
record I have an extra copy. 

Mr. Rocrrs. I believe you stated at the time this indictment was 
filed in August of 1944 that you were under what we lawyers cal] the 
old rules of criminal procedure. 

Mr. Davis. Yes, sir. 

Mr. Rocers. Those rules were changed and we adopted the new 
rules in the month of March of 1946, did we not? Do you know when 
the change was made? 

Mr. Davis. To the new criminal rules? 

Mr. Rocers. Yes. 

Mr. Davis. Wasn’t that on September 1, 1948? Wasn’t that when 
the new criminal rules became effective? 

Mr. Rocers. The point I am getting at is that, at the time the 
indictment was filed the rule was that the United States attorney had 
the right, with the approval of the Justice Department, to dismiss any 
criminal case without stating any reason to the judge, did he not? 
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Mr. Davis. Mr. Rogers, I do not believe so. I do not believe we 
ever had unqualified authority to dismiss criminal cases where an 
indictment had been returned unless we were so authorized by the 
Attorney General. I may be in error but that is my feeling. 

Mr. Rogers. But if you had authorization from the Attorney 
General, you could walk in and dismiss it without the judge’s ap- 
proval, could you not? 

Mr. Davis. Yes. 

Mr. Rocers. Under the new rules, when you go in to dismiss it, 
you must give your reasons to the judge and he has a right to refuse 
to dismiss it, has he not? 

Mr. Davis. I have never had that happen. 

Mr. Rogers. Did you set forth any reason other than a full pro 
forma motion as to why this case should be dismissed? 

Mr. Davis. No, our motion to dismiss was very brief. 

Comes now the plaintiff by Randolph Carpenter, United States attorney, and 
Eugene W. Davis, assistant United States attorney, by direction and approval of 
the Attorney General of the United States, and moves the court for an order of 
dismissal of the above-entitled cause. 

That is all. 

Mr. Rogers. At the time the matter came up, was there any state- 
ment made, so far as you know, by yourself or the United States 
attorney as to the reasons? 

Mr. Davis. I think the court asked for no reasons. I remember 
the newspaper reporters besieged us with all kinds of inquiries. 

Mr. Rogers. Did you file the authorization or the letter that you 
received from Mr. Caudle with the court? 

Mr. Davis. No, we did not. 

Mr. Rogrrs. That did not become a part of the court records? 

Mr. Davis. No, sir. 

Mr. Rogers. I believe you have a copy of the complaint that was 
filed in Florida? 

Mr. Davis. Yes. 

Mr. Rogers. Could he leave that with us just in case we want to 
put it in? 

Mr. Coturer. Do you want to put it in the record? 

Mr. Keatina. Let me suggest that it be left with you, Mr. Collier, 
and if any member wishes to have it made a part of the record, it will 
be done. 

Mr. Couuier. Do you want to look at it now? 

Mr. Rogers. No, I do not think I want to look at it now. 

I believe you stated that you, as a prosecutor, felt that this case was 
not an easy one and that in your discussion with the gentlemen from 
the Department of Justice and with Mr. Whitehair, you felt that that 
was a top-level discussion and that everything was fair and above 
board in the discussion. 

Did you arrive at your conclusion that the case was not an easy one 
based upon the experience that you had in working up this case and 
what you had heard at this conference? 

Mr. Davis. Mr. Rogers, from the beginning I was under no delu- 
sions about the fact that the case would be a difficult one. It was a 
big case and we considered it an important case. Any case of the 
magnitude that this one apparently was, could cause you trouble, 
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but we felt it was an effort that was worth a meritorious effort to put 
forth. 

As law-enforcement officers we did not shrink from it. 

Mr. Rogers. Ordinarily in setting forth an indictment in a mail 
fraud case, do you not set forth the person who has been defrauded 
and the approximate amount that they have been defrauded? 

Mr. Davis. Not always. 

Mr. Rocers. Is not that the ordinary thing in an indictment of 
this type? 

Mr. Davis. Yes. 

Mr. Rocers. This indictment, while it contains the names of cer- 
tain persons who were defrauded, did not set forth how much they 
each individually were defrauded. 

Mr. Davis. That was one of the criticisms of it. That was dis- 
cussed. Under the new criminal rules which became effective after 
these indictments were returned, indictments were much simpler and 
more streamlined. The Supreme Court of the United States sent 
out a sample of a mail fraud inidctment which is simplicity itself. 
Under the old usage, mail fraud indictments were cumbersome things. 
They were awkward and unweildy things. We were criticized before 
the circuit court on this indictment for its being a horrible monstrosity 
of an indictment. 

They wanted to know who the drawers of the indictments were, 
who were the pleaders. Frankly, we were a little bit shocked at 
some of the aspersions thrown in our direction upon what horrible 
pleaders and drawers of indictments we were. Nevertheless, the 
circuit court finally decided that while it might not have been artfully 
drawn, I believe someone said, yesterday, it stated offenses under the 
mail fraud statute. 

Mr. Rocers. As the prosecutor in this case, had you known the 
names of the individuals who had been defrauded and the amounts 
thereof, would you have hesitated to put them in this indictment? 

Mr. Davis. 1 do not think I would have hesitated to, but I want 
to make it clear that the language in the indictment was not wholly 
mine at all. There were a lot of people working on it. Three of the 
SEC counsel, good lawyers, able lawyers, worked on it. Mr. Hart, 
Mr. Wright, Mr. Luther, Mr. King, and myself, of our staff. 

All six of us worked for almost 1 solid week to get these indictments 
ready in final drafting. 

Mr. Rocers. In other words, it took the 6 of them to get the court 
to criticize 1. 

Would you state now that any differences that may have existed 
between your opinion of whether this was a good case and the opinion 
of those in the Justice Department, was a justifiable thing that lawyers 
may argue about, as to whether they had a good case or whether they 
had a bad one? 

Mr. Davis. I think that is a fair statement. 

Mr. Rocerrs. Is not the question of a conviction in a mail fraud 
case rather a difficult form of prosecution? 

Mr. Davis. Mail fraud cases are not what I would consider oak 
types of cases, but my experience has been that if you prepare yourself 
well, you win most of them. Not always. 

Mr. Keartina. I take it your opinion in this case was that if you 
had been well prepared, you would have won? 
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Mr. Davis. Well, we were at least hopeful of it. 

Mr. KeavinGc. Do you have any questions, Mr. Jonas? 

Mr. Jonas. Mr. Davis, I would like to revert back again to the 
record of the pending criminal case in your jurisdiction. 

Who argued the demurrers to the indictments? 

Mr. Davis. I did not get the question. 

Mr. Jonas. Who argued the demurrers before the court to the 
indictment? Was the demurrer argued by the attorneys of record 
whose names were mentioned here? 

Mr. Davis. Yes. The laboring oar was carried on behalf of the 
defendants by Mr. Busch of Chicago. 

Mr. Jonas. Frank Busch? 

Mr. Davis. Yes, a very able lawyer, one of the best I have ever 
seen in the courtroom. He is an aggressive, tireless worker, and 
worthy of anybody’s steel in a lawsuit. He is an indefatigable worker 
and brilliant. J think he did the main end of the argument on the 
demurrers. 

Other counsel had some things to say, but by and large, it was 
Mr. Busch who carried the ball. 

Mr. Jonas. When these meetings took place later on in 1946 in 
the manner that you have detailed here, were any of these respective 
counsel who had their appearances on file as attorneys for the defend- 
ant present at that time? 

Mr. Davis. In Washington? 

Mr. Jonas. In Washington. 

Mr. Davis. No, sir. 

Mr. Jonas. Did it not occur to you to be rather unusual that you 
had a series of respectable and high-minded and outstanding at- 
torneys of record in a criminal case in Kansas and that two attorneys 
appeared in behalf of certain defendants who were arguing the 
merits or demerits of this case and were not attorneys of record and 
had nothing to show that this was satisfactory to the attorneys of 
record in the pending case? 

Did that not occur to you as being rather unusual in a pending 
lawsuit, a criminal case especially? 

Mr. Davis. Just why the other attorneys did not appear and why 
Mr. Whitehair did appear, as it was apparently disclosed and obvious 
there, Mr. Whitehair was Mr. Crummer’s attorney down in Florida 
and apparently he had been a man that Mr. Crummer relied on. 

Why he appeared alone I do not know. It would be just a matter 
of conjecture. 

Mr. Jonas. Was not Fly there also? 

Mr. Davis. Yes; but I am inclined to disagree a little bit with Mr. 
Brown that Mr. Fly had a great deal to say. I do not remember 
him saying much of anything. 

Mr. Jonas. Was he there for window dressing or what was he 
there for, if he did not say anything? 

_Mr. Davis. He was there, as I remember, to introduce Mr. White- 
hair and make a sort of opening speech of introduction. 

Mr. Jonas. Tell us, who was Mr. Fly at that time? What was his 
reputation or picture in the public eye at that time, as far as you 
know? 

Mr. Davis. I think somebody said he was a former member of 
the Federal Trade Commission, or something. He had formerly 
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occupied some position with the Government, but as I understand 
it, he was not occupying that position at that time. 

Mr. Couturier. It was the Federal Communications Commission. 

Mr. Jonas. He was a former member of the Federal Communi- 
cations Commission? 

Mr. Davis. I think so. 

Mr. Jonas. How long prior to this time, if you know, had he 
severed his connection with that Commission? 

Mr. Davis. I have no idea 

Mr. Jonas. That is all. 

Mr. Wiiuts. May I ask one question? 

Mr. Keatinea. Yes. 

Mr. Wituts. We have talked a great deal about Mr. Whitehair 
here. As far as I know, he is not under investigation. He is in- 
volved for the participation he took. Do you know his reputation, 
for the record, as a lawyer and as a man of responsibility and his 
general acceptance in the legal circle and all that sort of thing in 
Florida and elsewhere? 

Mr. Davis. Who are you speaking of? 

Mr. Witurs. Mr. Whitehair. 

Mr. Davis. I do not know except in a general way. I have under- 
stood that Mr. Whitehair was a pretty high-class lawyer. J am assum- 
ing that he was. He demonstrated to me that he had the stuff, to 
use the vernacular. 

I understood that he was at one time a candidate for governor 
down there. There was nothing to indicate but what Mr. White- 
hair was a man of some ability and substance. 

Mr. Wiuuts. All right. 

Mr. Keatine. Mr. Collier, the evidence which has been introduced 
with reference to the current change in cover on these grand jury 
minutes raises very serious inferences in which this committee is very 
much interested in its investigation in the Department of Justice. 

I believe that vou should call to the attention of the Department of 
Justice the testimony with regard to that and request that they in- 
stitute an investigation into the reasons and what happened to those 
grand jury minutes, and whether they were made available to unau- 
thorized persons. 

I understand that Mr. James M. McInerney, former Assistant At- 
torney General, who has been in the room, has requested the privilege 
of being heard on that subject. 

Since it has come up at this time, and pursuant to our rules per- 
mitting parties to be heard as quickly as possible on matters of that 
kind, if there is no objection from any member of the committee, we 
will hear Mr. McInerney at this time. 

Mr. Rocers. I think it is a good suggestion. 

Mr. Couuter. Thank you, Mr. Davis. 

Mr. Keatine. Mr. McInerney, do you solemnly swear that the 
evidence you give in this proceeding will be the truth, the whole truth, 
and nothing but the truth, so help you God? 

Mr. McInerney. Yes, sir. 
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TESTIMONY OF JAMES M. McINERNEY, FORMER ASSISTANT 
ATTORNEY GENERAL, DEPARTMENT OF JUSTICE—Resumed 


Mr. Couuier. For the record, you are James M. Me Inerney, former 
Assistant Attorney General, Departmer it of Justice? 

Mr. McInerney. Yes. 

Mr. Couuier. Pr -esently in private practice? 

Mr. McInerney. Yes. 

Mr. Couuier. We have evidence this morning which you have heard 
relating to certain minutes of the grand jury in Topeka, Kans. 

We had testimony indicating that those minutes were sent in by 
Mr. Davis to the Department, returned, and then sent a second time. 

Do you have any knowledge of the se nding of those minutes or their 
receipt in either case? 

Mr. McInerney. No, sir. I had no connection with this case while 
a member of the Criminal Division and if I recall the testimony, it 
was ore that Mr. Frank sent a telegram to the United States 
attorney in December of 1948, requesting that the grand jury tran- 
script bei sent to Washington and that it was sent to Washington 
within the following week. 

Mr. Couturier. That was on December 3, 1948? 

Mr. McInerney. Yes, sir. At that time I was first assistant in the 
Tax Division of the Department of Justice and have no knowledge 
or information about the background of that telegram requesting the 
transcript. 

Mr. Cottier. Who was in charge of the Criminal Division at that 
time? 

Mr. McInerney. Mr. Alexander Campbell. I succeeded Mr. 
Campbell on January 27, 1950, and my sole connection with this case 
arose within 1 month after I was in the Criminal Division. 

These letters of March 2, or March 3, 1951, did not come to my 
personal attention. | heard it for the first time this morning. 

Mr. Keatina. That is, the letters requesting the return of 1 
testimony? 

Mr. McInerney. Yes, sir. 

Mr. Couturier. And indicating that a search was being made and 
that they would be made available and they were later made available? 

Mr. McInerney. Yes, sir. 

Mr. Keatine. Were you then Chief of the Criminal Division? 

Mr. McInerney. Yes, sir. 

Mr. Keatine. But the request for the minutes and their actual 
return did not come to your personal attention? 

Mr. McInerney. No, sir. That would be of such a routine char- 
acter that it would not come to my desk. 

I might state that when I did take over the Criminal Division in 
January of 1951, one of the litigants did ask me for access to the 
Department file in connection with the private litigation, and due to 
the fact that a Post Office inspector was one of the party defendants 
and that he would probably be defended by the Claims Division of 
the Department of Justice, we were still interested in this case and 
for that reason I referred them to the Claims Division for decision 
as to what should or should not be made available. 

In fact, I arranged a conference with a gentleman in the Claims 
Division with them. 


he 
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Mr. Couurer. When was that request made? 

Mr. McInerney. I believe it was in February 1950. 

Mr. Cotitrer. Who made the request? 

Mr. McInerney. Mr. Adair. 

Mr. Couturier. A-d-a-i-r? 

Mr. McInerney. Yes, sir. 

Mr. Couturier. Do you know his first name? 

Mr. McInerney. Mr. Adair of Jacksonville, Fla., and Mr. Russell 
both came to my office and represented that they were attorneys for 
the Du Pont-Ball defendants in this private litigation. 

Mr. Coutuier. What did they want to see? What did they ask for? 

Mr. McInerney. They desired access to the Department file. 

Mr. Couurer. The file itself? 

Mr. McInerney. Yes, sir 

Mr. Couurer. Did they discuss the minutes? 

Mr. McInerney. I have no recollection of a discussion of the 
minutes. When you say minutes, I assume you mean transcript? 

Mr. Couturier. The transcript, as it has been described. 

Mr. McInerney. They are all minutes of the grand jury, which 
are very secret, and which I assume are not a matter of discussion 
here. 

Mr. Couturier. No, what we are discussing is a copy of the transcript 
the actual words spoken in the grand jury room by the witness. 

Mr. McInerney. I further have no recollection that the United 
States Attorney at Topeka at the time this motion was before the 
court, consulted with the Department as to whether we should oppose 
the availability of those records to the litigants in March of 1951. 

Because of the fact that we were in the case representing the Post 
Office inspector, I would have recommended opposing the application, 
but I do not know whether that was submitted to the Criminal 
Division or to the Claims Division. 

Mr. Couturier. But that was after all this other had transpired? 

Mr. McInerney. Yes, sir. 

Mr. Courier. This request that was made of you was prior to the 
time that this transcript had been returned to the United States 
Attorney’s office in the condition described? He got it back in 
March 1951. 

Mr. McINERNEY. Yes, sir. 

Mr. Couture. So it would have been about a year? 

Mr. McInerney. I am not sure I understand your question, 
Mr. Collier. 

Mr. Co.urer. In other words, the request was made of you to 
obtain access to the files approximately a year prior to the time that 
this transcript was returned to the United States Attorney in the 
condition described? 

Mr. McInerney. That is correct. 

Mr. Couturier. Do you know what action was taken by the Claims 
Division with regard to that request? 

Mr. McInerney. No, sir; except that I believe that the request for 
availability of the file was denied. 

Mr. Couturier. Who did these gentlemen see in the Claims Division? 

Mr. McInerney. His name is McGinnis. 

Mr. Co.turer. What was he in the Claims Division, do you recall? 





INVESTIGATION OF THE DEPARTMENT OF JUSTICE 537 


Mr. McInerney. No, sir. I believe I communicated with Mr. 
Edward Hickey of the Claims Division and told him about this request 
for our file and that a Post Office inspector was being sued in connec- 
tion with his official duties and that they would probably have a 
decision to make as to whether or not the Claims Division would 
undertake his defense and that in view of the fact that the case was 
now closed for some time in the Criminal Division, probably he should 
see these people and talk to them. 

He sent down this gentleman whose name is Mr. McGinnis. He 
talked to them briefly in my office. 

Mr. Kezatina, Will ou speak louder, please? 

Mr. McInerney. The gentleman from the Claims Division came 
down to my office and spoke to Mr. Adair and Mr. Don Russell and 
I believe left to continue the discussion in the Claims Division. 

Mr. Co.urer. Did you ever see the four volumes of grand jury 
testimony? 

Mr. McInerney. I have no recollection of ever seeing the transcript 
of this testimony or the file in this case. At the time these gentlemen 
made the request for the file, now that I think it over, I do not know 
whether I replied to them immediately but I inquired about the file in 
the case and I can remember that I took a summary of the case home 
with me one night, so I must not have dismissed them as abruptly as I 
have indicated. I know I took that summary home and learned for 
the first time what this Brown-Brummer case was about. 

Mr. Coxurer. In December, 1948, who was in charge of the 
Criminal Division? 

Mr. McInerney. Mr. Alexander Campbell. 

Mr. Couuier. When will he go in as Assistant Attorney General? 

Mr. McInerney. He resigned as of December 31, 1949, and I 
received my commission 3 weeks later, January 27, 1950. 

Mr. Courier. That is all. 

Mr. Keatine. And you can furnish the committee with no explana- 
tion for the fact that the grand jury minutes were sent to the Depart- 
ment of Justice with one cover and when they were received back they 
had an entirely different cover from Jacksonville, Florida? 

Mr. McInerney. I cannot, sir. 

Mr. Keatina. That would impress you as a peculiar circumstance; 
would it not? 

Mr. McInerney. Yes, sir; it certainly would. 

Mr. Keatina. That is all. 

Mr. Willis? 

Mr. Wiuuis. You say you do not know anything about this tran- 
script and the request for mailing it. To clarify the record, still there 
is a letter under your signature transmitting it. You were told, I 
imagine, that it was being done and you signed the letter without 
seeing the transcript? 

Mr. McInerney. No, I would not sign such a letter. 

Mr. Couuier. That would be done by someone else? 

Mr. Wiuuis. That letter does not bear his signature? 

Mr. McInerney. But section chiefs in the Criminal Division sign 
his mail. 

Mr. Cotuer. They sign his name. 

Mr. Wis. Is the original here? Is it his signature? 
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Mr. Couturier. Mr. Davis, do you have that letter in the file? 

Mr. Davis. I think it is in the file. I think Mr. Mcelnerney’s 
name is on it, but I am not sure that he signed it. 

Mr. McInerney. I hope it does not develop that I did sign it. 

Mr. Coxutrer. Is that your signature? 

Mr. Mclinerney. No, sir; that is not my signature. 

Mr. Wituts. Then, again, for the record, that is not an unusual 
occurrence that this is not your signature? 

Mr. McInerney. No, sir. I only signed about 5 percent of the 
mail. 

Mr. Wiis. And transmittal of documents and requests of this 
sort would come under that category—of somebody else attending to 
the dispatch of the request? 

Mr. McInerney. Yes, sir. 

Mr. Courier. Mr. Chairman, may I identify the initials in the 
upper lefthand corner of this communication dated March 2, 1951? 

Mr. Keatrina. Yes. 

Mr. Couurer. The initials “JMM:WAP:mp.” The “mp” would 
be the stenographer. The “WAP” would be the initials of the writer 
of the communication. It is file No. 113-29-3. 

Mr. Keatinc. Who is “WAP?” 

Mr. McInerney. I assume it would be Mr. Paisley. 

Mr. Kearina. Mr. Rogers. 

Mr. Rocers. When these files were in the Department of Justice 
and the case then was assigned over to the Claims Division to defend 
this inspector, would the files be transferred over to the Claims 
Division or would they remain in the same place? 

Mr. McInerney. Physically, they would be transferred over to the 
Claims Division. 

Mr. Rocers. Physically, they would go to the Claims Division? 

Mr. McInerney. As a matter of fact, no work would be done on 
the defense of the post office inspector at the Washington level. An 
instruction would go out to an assistant United States attorney in 
Florida to undertake the defense of this postmaster, or postal inspector, 
rather, in the Florida courts. An assistant United States attorney, 
I understand, has been representing the post office inspector. 

Mr. Rogers. Would it be an unusual thing for the Claims Division 
to send the files down to the assistant United States attorney in Florida 
when he represented the postal inspector? 

Mr. McInerney. Yes, sir; it would. Department files are not 
sent to the field. 

Mr. Rogers. Are not sent to the field? 

Mr. McInerney. No, sir, except under very exceptional circum- 
stances. 

Mr. Rogers. If they were sent to the field, then it should be re- 
flected by some correspondence or some memo in the office? 

Mr. McInerney. Yes, sir. 

Mr. Rogers. What I am trying to develop is that ordinarily they 
would stay here in the Department under control of certain individuals. 
If they had these new covers on them we want to know how they got 
there. If there is a possibility that they may have been sent down to 
Florida and come back with the court reporter’s cover on them, you 
feel that the ordinary thing is that they are not sent? 
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Mr. Mclinerney. A grand jury transcript would be sent out to an 
assistant United States attorney. 

Mr. Wiuuts. Will you tell us the difference between the transcript 
and the minutes? 

Mr. McInerney. The minutes are probably the most important 
thing in the grand jury and the most secret thing is the vote of the 
grand jury. That usually is never disclosed. It contains the names 
of the witnesses who testified and such other internal business of the 
grand jury as they desire to have transcribed by the secretary. 

Mr. Wixuts. Is it conceded here that what we have been talking 
about is the transcript rather than the minutes? 

Mr. Co.uier. It is the transcript of the actual testimony of the 
witnesses before the grand jury. 

Mr. Kratina. That is all, Mr. Rogers? 

Mr. Roacers. Yes. 

Mr. Keatina. The committee will stand adjourned until 2 o’clock 

Mr. McInerney. Thank you very much. 

(Whereupon, at 12:20 p. m., the subcommittee recessed to reconvene 
at 2 p. m., the same day.) 


AFTERNOON SESSION 


Mr. Keatine. The committee will come to order. 
Did you have a few questions you wanted to put to Mr. Davis? 


TESTIMONY OF EUGENE W. DAVIS—Resumed 


Mr. Couuier. Mr. Chairman, Mr. Davis wanted to correct one 
part of his testimony in connection with the bill of particulars. 

Mr. Davis. This morning I was asked concerning the filing of a bill 
of particulars. I searched through the files. At the moment I 
couldn’t give the complete answer. I am now able to do that. 

We filed a bill of particulars in the Citrus case in which the indict- 
ment had been held good some months before the meeting in Washing- 
ton. We had not filed a bill of particulars pursuant to the request at 
the time of the meeting in the Panama City case. 

I am now able to supply the information that I couldn’t clearly give 
you this morning. 

Mr. Rogers. Did you later supply a bill of particulars in the 
Panama City case after the conference in Washington in the month of 
February? 

Mr. Davis. No, sir. The indictments were already dismissed 
prior to the time that that came due. 

Mr. Rocers. Were the bills of particulars ever sent to the Justice 
Department, or did you bring them with you at the time you had the 
conference in the month of February? 

Mr. Davss. In the Citrus case? 

Mr. Roaers. Yes. 

Mr. Davis. I should have the answer to this. I think I have it in 
the file but I didn’t check that. 

Mr. Kxatine. Can you do it quickly, Mr. Davis? 

My. Davis. I can. If you want to resume with some other testi- 
mony I can supply it after a little research. 
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Mr. Rocers. When the transcript from the grand jury was for- 
warded to the Justice Department in the mene of arch, was the 
bill of particulars fowarded at that time, or a copy of it? 

Mr. Davis. It probably was. I will have to check the corre- 
spondence to see. 

Mr. Rocers. All right. 

Mr. Couurer. Mr. Davis, I earlier showed you this letter dated 
November 27 on the letterhead of Tom Clark to Mr. West, who was 
then United States Attorney. 

In the first paragraph, which reads as follows: 

Mr. Harry Caster was in today in reference to the case of the Brown-Crummer 
Investment Co. 
can you identify for the committee Mr. Caster? 

Mr. Davis. Yes. Mr. Harry C. Caster, an attorney at law, of 
Wichita, Kans., who later on was one of the defendant’s attorneys, 
with other members of his firm. Caster, Fugate, and Jorgenson I 
think is the full name of the firm. 

Mr. Courier. Regarding this letter, your file which you have 
searched does not disclose that the letter was ever answered. Is 
that correct? 

Mr. Davis. That is right. 

Mr. Courier. How did this letter come in your possession? 

Mr. Davis. My recollection is that Mr. West must have had that 
among his personal effects. It later on showed up in our file after 
Mr. West left the office or he died, one or the other, and I don’t believe 
the letter was ever answered. It could have been, but there is nothing 
in our file to so indicate. 

Mr. Couturier. So far as your file reflects it was never answered? 

Mr. Davis. That is right. 

Mr. Courier. That is all. 

Mr. Keatine. Was this Mr. Caster ever an officeholder in Kansas? 

Mr. Davis. He was about that time one of the two or three 
referees in bankruptcy, I believe. At that time, before the new bank- 
ruptcy bill became effective, the practice in Kansas, at least, was 
that they had several referees, one at Wichita, one at Kansas City, 
one at Topeka, and I am not sure but maybe they had one at Fort 
Scott. 

Mr. Caster was the Wichita-designated referee in bankruptcy 
appointed by Judge Helvering. 

fr. Keatrnc. Was he the referee in bankruptcy at that time? 

Mr. Davis. I think so. 

Mr. Keatina. At the time you conferred with Mr. Clark regarding 
the representation of one of the defendants? 

Mr. Davis. It would be my judgment that he was at that time 
but that is subject to verification. I know that he was referee in 
bankruptcy during that period but at that specific time I don’t know. 

It wasn’t an uncommon thing for referees in bankruptcy to appear 
in cases, however, during that early period. 

Mr. Keatine. Was it a common thing for them to appear in 
criminal cases in the Federal courts? 

Mr. Davis. I don’t think it was uncommon. There was a little 
more laxity, I think, during that period, some 8 or 10 years ago, than 
there is now. I think it would be frowned on now. 
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In 1944, it seems to me, as I recall, it was somewhat common for 
referees in bankruptcy to be employed. 

Mr. Keatina. Bon't you feel that that is an undesirable practice? 

Mr. Davis. Do I, personally? 

Mr. Keatina. Yes. 

Mr. Davis. Oh, yes, I do. 

Mr. Keatina. And it is your understanding that that is not now 
permitted? 

Mr. Davis. I am quite sure it is not. 

Mr. Keatina. I don’t think it should be. 

Mr. Jonas. I wanted to verify for the record whether we have the 
name of the district trial judge, the trial judge having charge of these 
particular indictments. 

Mr. Davis. Judge Helvering was the district judge at the time the 
indictments were returned. Judge Helvering later died. Judge 
Mellott in the meantime was appointed as the second district judge. 

Judge Helvering, I think, was sick here in Washington at the time 
the aistmiaie were dismissed. They were actually dismissed on our 
motion by order of District Judge Mellott. 

Perhaps I ought to clarify one other matter. The cases were going 
to trial not before a Kansas judge, Judge Helvering having been ill. 
An outside judge, Judge Roy Savage, a very fine judge from the 
northern district of Oklahoma, was coming up to Kansas to try at 
least one of these cases. He was the one who heard the respective 
demurrers to the indictments in both cases. 

Mr. Jonas. Mr. Davis, before what judge was the demurrer or the 
motion to quash the indictment made? 

Mr. Davis. Judge Savage of the northern district of Oklahoma. 

Mr. Jonas. That was not heard by the judge who appointed the 
other gentleman as the referee in bankruptcy? 

Mr. Davis. No, sir. 

Mr. Jonas. That is all. 

Mr. Keatine. Thank you, Mr. Davis. 

Mr. Courier. Mr. Hart. 

Mr. Keatine. Mr. Hart, will you raise your right hand? 

Do you solemnly swear that the evidence you give in this proceed- 
ing will be the truth, the whole truth, and nothing but the truth, so 
help you God? 

Mr. Harr. I do. 


TESTIMONY OF THOMAS B, HART, REGIONAL ADMINISTRATOR 
OF THE SECURITIES AND EXCHANGE COMMISSION, CHICAGO 
REGIONAL OFFICE 


Mr. Couurer. For the record, you are Mr. Thomas B. Hart? 

Mr. Harr. That is right. 

Mr. Couturier. And your present position? 

Mr. Harr. Regional Administrator of the United States Securities 
and Exchange Commission, Chicago regional office. 

Mr. Couturier. How long have you held that position, Mr. Hart? 

Mr. Hart. I have been regional administrator since 1942. I have 
been with the Commission since 1938. 

Mr. Co.uier. Prior to that time, what employment did you have? 
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Mr. Harr. Prior to that time I was in the office of the United 
States attorney at Chicago for 4 years, from 1934 to 1938. 

Mr. Courier. Your experience has covered cases of the nature of 
the Crummer case? 

Mr. Harr. Yes, it has. 

Mr. Courier. Have you handled other types of cases that would be 
of as involved a nature as this? 

Mr. Harr. Well, in the United States attorney’s office I handled 
a variety of cases, including a number of mail frauds, bank cases, 
bankruptcy frauds, frauds in violation of the Elkins Act, interstate 
commerce, veterans’ matters, but principally while in that office I 
handled mail fraud, bank and bankruptcy matters. 

Mr. Courier. When did you first become acquainted with the 
Crummer case? 

Mr. Harr. Well, the Crummer case was in the office at Chicago 
before I was regional administrator by maybe 6 months or a year. 

My first acquaintance with the case came sometime in 1942. I 
couldn’t tell you exactly, but it would be during the year 1942. 

Mr. Couturier. Did you actually participate actively in the case 
itself at that time? 

Mr. Harr. No, sir. The case had been assigned for a routine 
broker-dealer inspection of the firm by my predecessor, Mr. Kennedy. 
When Kennedy left I was appointed as regional administrator. The 
man had been assigned to the case. Mr. Brown had not been assigned 
at that time. I think he was assigned along in April of 1943. 

Mr. Coutrer. Was the Post Office in that case at the time? 

Mr. Hart. Yes, sir, they were. 

Mr. Couturier. Do you have any knowledge as to how they came 
to be in the case? 

Mr. Harr. Well, the best of my recollection was that the Post 
Office Department had been in the case for some time and we received 
a communication—whether we received it through our Washington 
office or whether it came to us directly from the Post Office I cannot 
say—indicating that the postal inspeetor had been on the case and 
indicating that they had heard that the SEC was looking into the 
matter and that they might withdraw. 

Shortly afterward, almost on the heels of that letter, we received 
a second communication, as I recall it, from the Post Office indicating 
that the inspector had done perhaps substantially more work than 
they thought and that they thought they would continue on the case. 

I suggested at that juncture to the Commission, rather than having 
two agencies of the Government possibly going off in different direc- 
tions and possibly one following the other interrogating people, that 
it might be wise for a meeting with the postal people to see if some- 
thing might be worked out where the matter might be investigated 
together. 

A meeting was held in Washington, and it was decided that the 
Sn would be handled in that manner. I won’t go into 

etail. 

Mr. Brown indicated that thereafter the men of .my office and 
Inspector Mansfield continued on the case together. 

Mr. Couuier. During the course of that investigation, what was 
your job in connection with it? 





INVESTIGATION OF THE DEPARTMENT OF JUSTICE 543 


Mr. Harr. Mine was a supervisory one. I was familiar with the 
case at all times. 

However, I have about 50 or 60 people in the office and we have a 
5-State region. We have some four or five-hundred brokers and deal- 
ers to audit and other types of work, including reorganization under 
chapter 10, and the like. 

I kept in close touch with the case. 

Mr. Couturier. When the investigation was completed did you par- 
ticipate in the preparation of the report? 

Mr. Harr. I supervised it. Mr. Brown, primarily, worked on the 
report, actively, with the accountants and Mr. Mansfield. When the 
report was completed, I reviewed the report and went over it with 
them. I went to Washington with Mr. Brown and I do not know 
whether one of the accountants went with us or not. We sat down 
and reviewed the case with Mr. Rubin, who as assigned by the Com- 
mission as a reviewing attorney. It was reviewed in Washington for 
2 or 3 days and then we went back to Chicago and subsequently it 
was our understanding that the case was referred to the Department 
of Justice. 

Mr. Couirer. Within your own Commission, what steps were 
taken? Did the Commission itself pass upon it and then refer it? 

Mr. Hart. Well, the practice is that the field office will make up a 
report. It is then submitted to the Washington office to be reviewed 
by the reviewing attorneys. 

After they are satisfied as to whether or not in their opinion there is 
a prima facie showing that some definite action should be taken, they 
will then go before the five Commissioners and advise them that a 
case has been submitted by the Chicago regional office, that they feel 
that is should be or should not be referred to the Department of 
Justice. 

In this instance, they outlined the case to the Commission and 
indicated that the case, in their opinion, or Mr. Rubin stated in his 
opinion, should be referred to the Department of Justice. 

That was the procedure followed in this case. 

Mr. Couturier. So that actually the referral was the act of the 
Commission, itself? 

Mr. Hart. Yes, sir. 

Mr. Couurer. After this had been referred to the Department of 
Justice, did you participate in any conferences at the level of the 
United States attorney? 

Mr. Harr. Yes. The first time I went out to the United States 
attorney—might I preface that by stating that is not the custom 
and practice, or at least it was not at that time, but since has been in 
a good many of those cases—the Post Office Department had under 
their regulations, the right and power to go directly to the United 
States attorney’s office, as many other agencies of the Government 
may do. We do not. Inspector Mansfield pointed out that the 
statute of limitations was very close and thought we ought to discuss 
it. I told him we were not at liberty to discuss it but that I would 
go out with him to the United States attorney’s office at Chicago for 
the sole purpose and function of discussing with him what the possi- 
bilities of a grand jury would be. 

Some of these small county districts do not have, like we do in the 
large cities, a grand jury that will meet every month in the year. 
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We went out there and discussed for, I would say, not more than 
20 or 30 minutes, with a couple of the assistants. The United States 
Attorney at the time was Mr. West whom, we were advised, was 
quite ill and was not in the office. We pointed out to, I believe, Mr. 
Luther and Mr. West—or Davis, and a Mr. Harlow King—— 

Mr. Wits. That was in Topeka? 

Mr. Harr. I believe it was, Topeka or Wichita. I think it was 
Topeka. 

Then we told them that the possibilities that there might be this 
case were there. We were out there and it was just a matter of a 
few hours from the time we came in until we went back. Our visit 
at the district attorney’s office was about 30 minutes. 

The next time I went out to the United States attorney’s office was 
after I had received word from Mr. Rubin of our Washington office 
that the case had been cleared with the Department of Justice and we 
were at liberty to discuss the case in detail with the United States 
attorney’s office. 

I went out and I believe I stayed, maybe for a day or two, and that 
was all, and then I went back to Chicago and left Mr. Brown and the 
accountants who had done the auditing work and Mr. Mansfield out 
there. 

I went back there again, I think, at about the last day or two 
toward the culmination of the presentation to the grand jury. 

Mr. Coturer. You mentioned that the statute of limitations was 
about torun. Was there sufficient time to put this case together and 
for the Department to review it and come to a firm conclusion? 

Mr. Harr. Yes. 

Mr. Couurer. Prior to the running of the statute? 

Mr. Harr. Yes, there was, but there was not any time to waste. 
It was one of those situations where you have 2 or 3 grand juries 
a year. I was quite anxious, after all this work, to make sure that we 
would have a grand jury. I would judge, not knowing exactly when 
your first mailing and your last mailing which you would have to have 
for jurisdictional basis for an indictment—I would judge roughly 
maybe 6 or 8 weeks. 

Mr. Co.urer. Time that was left? 

Mr. Harr. Well, from the time the matter was presented to a 
grand jury until the end. It might have been a little longer than 
that, but not much longer. 

Mr. Courier. Is it usual or unusual for a case of this nature to be 
carried along in the investigative stage up to a point nearing the 
time of the running of the statute of limitations? 

Mr. Harr. You certainly do not like that situation. It means 
that there is pressure on everyone to write a report and do a job. 

However, in most instances those are situations not of your choosing 
or making. Situations are called to your attention and you have 
got to do the best job you can in the time allotted. 

Mr. Co.tter. You felt there was sufficient time in this instance to 
do that? 

Mr. Harr. Yes, there was. 

Mr. Couiier. Was it suggested by the United States attorney’s 
office that you participate in the handling of this case before the 


grand jury? 
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Mr. Harr. Yes. Mr. Luther, | think it was, inquired as to my 
background and what experience I had had. Incidentally, this is 
the first case we had had out there and I explained to him that I had 
been in the district attorney’s office in Chicago. He indicated that 
this was a rather substantial case for their office and asked me if | 
was agreeable to accepting an appointment as a special assistant to 
the United States attorney. 

I told him I was not for the reason that I had a large office to run in 
Chicago, but that Mr. Brown was equally as familiar as I was, if not 
much more so, with the case. He then asked if there was any objection 
to Mr. Brown, and I said ‘‘No,’’ but that was a matter that would have 
to be decided between their office and the Department in Washington. 

Mr. Couturier. And he was later appointed? 

Mr. Hart. Yes, he was. 

Mr. Cotuier. Were you out there at the time of the returning of 
the indictments? 

Mr. Hart. Yes, sir; I was. 

Mr. Coutrer. After the indictments were returned by the grand 
jury, did you participate in any conferences regarding the case? 

Mr. Harr. No, I did not. I was out in Topeka or Wichita. We 
had some meetings at one place or the other, and I do not remember 
which one, when the demurrers were prepared. I accompanied Mr. 
Brown out there the day those demurrers were argued. 

In one case the demurrer was argued in the morning and in the 
other case the demurrer was argued in the afternoon. 

Mr. Courier. You are familiar with the indictments themselves? 

Mr. Hart. Yes, sir; I am. 

Mr. Couurer. You have heard the testimony of Mr. Brown in 
connection with the indictments. Is there anything in addition to 
what Mr. Brown stated that you would like to give to the committee? 

Mr. Harr. No, other than the fact that there was some discussion 
between members of the committee and Mr. Brown with reference 
to witnesses who are not friendly and with reference to possibly hos- 
tile witnesses. 

I can tell the committee in a number of cases that I have handled, 
it is not unusual or uncommon to have hostile witnesses, especially 
if they are not familiar with the facts of the case. 

Mr. Couturier. You would not consider that factor as being one that 
would impair the case, then? 

Mr. Hart. That is right. I would not be silly enough to say that 
it is going to make your road any easier, but I have had experience in 
cases where the witnesses were without exception, all hostile. I know 
some years ago, if I may be permitted to digress for a moment, we had 
a case where we started out with an injunction proceeding where they 
were entirely hostile. There was a citation for contempt because of 
remarks made about the trial judge, where the witnesses without an 
exception were all hostile. 

Then subsequent to the citation and punishment for contempt, 
there was an indictment returned. Frequently a hostile witness is as 
effective as some one who is perfectly cooperative. I do not say that 
that is always the case and I can understand in instances where it 
could cause trouble. 

But as far as this Crummer case is concerned, personally I feel it 
would not give me any concern. 
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Mr. Couturier. We have had the fact stated by Mr. Brown that the 
witnesses before the grand jury in many instances, as he expressed it, 
did not know what had happened to them. 

Is that your belief? 

Mr. Harr. I do not know. I was not before the grand jury. 

Mr. Courier. Did you attend any conferences at the Department 
of Justice? 

Mr. Harr. No, sir; I did not. 

Mr. Couturier. Were you invited to attend them? 

Mr. Harr. Yes, sir; I was invited and I was ill at the time the 
conferences came up. Otherwise I would have attended them. 

Mr. Couuier. The results of those conferences were reported to 

ou? 

Mr. Harr. Yes, sir. As a matter of fact, on his return, Mr. Brown 
reported to me what had transpired and I suggested to him that a 
memo of the conferences be made. 

Mr. Courier. Did you have any indication brought to you that 
there was a possibility that these cases might not be tried? 

Mr. Harr. No. I was disturbed at the fact that these conferences 
were held, but as far as having any intimation or any knowledge or 
having been told that these conferences were going to cuiuinate in 
the dismissal of the indictment, no, I did not. 

Mr. Couturier. Do you think you would have attended the con- 
ferences had you had any such indication? 

Mr. Harr. Well, it was not a case of whether or not I would have 
an indication that there might have been a dismissal that would have 
kept me from the conferences. 

As a matter of fact, I would have attended the conferences had I 
been able at the time. It just so happened during both of those 
conferences I was ill. 

Mr. Couturier. When you learned of the dismissal of these indict- 
ments, what was your reaction to that? 

Mr. Harr. I was very much put out. I was very much provoked. 
I heard that the indictments were going to be dismissed, I think, 
about the 5th or 6th of June. 

I received a message from Mr. Rubin. I think the same morning 
that I received that message from Mr. Rubin I received a phone call 
from Mr. Davis advising me that they had received instructions from 
the Attorney General’s office to dismiss the indictment. I told him 
I was very much shocked that they were dismissing the indictments 
and asked him if the communication received from the Department 
specified the reasons for the dismissal. 

He read me over the phone—whether he read the whole letter or 
not—the fact that I am saying whether he read the whole letter or 
not, do not misunderstand me. I am not implying that Mr. Davis 
was not giving me all of the information. It was a rather brief 
communication with certain interruptions in it. 

Mr. Couturier. Did it outline the reasons? 

Mr. Harr. As I recall, it was not a detailed letter. I think the 
substance of the letter—it is a long time ago and as I recall, in sub- 
stance it said that the Department had given full and complete and 
careful consideration, and that they had received other evidence and 
because of that consideration they had concluded the indictments 
should be dismissed and had so directed Mr. Carpenter. 
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Mr. Couturier. Following that, did you take any steps to determine 
what the reasons were? 

Mr. Hart. That was in June. I would say maybe early that fall 
or late that summer on a trip to Washington, ‘T inquired of one of the 
Commissioners—I think it was either Chairman Purcell or Mr. 
Caffrey as to whether or not they had ever received any detailed 
reason for the dismissal of the indictments. 

Mr. Couturer. That would be Mr. James J. Caffrey, the chairman? 

Mr. Hart. One or the other. I do not recall. I think it was 
about that time, anyway. Shortly after that I learned that a com- 
munication addressed by Mr. Caffrey went to the Attorney General’s 
office asking if they would assign reasons why the indictment was 
dismissed. 

Shortly after that, this would be about October or November, a 
copy of Mr. Caffrey’s letter—if it was Mr. Caffrey—to the Attorney 
General’s office, and a copy of a letter signed, I believe, by Mr. 
Caudle in which he assigned the reasons why he thought the indict- 
ment should be dismissed, were sent to me in Chicago. 

Mr. Couturier. I show you a letter dated November 12, 1946, 
addressed to the Honorable James J. Caffrey, Chairman, SEC, 
signed by Theron L. Caudle, Assistant Attorney General. Is that 
the letter? 

Mr. Harr. Yes, this is the letter. Mr. Caffrey sent this together, 
I think, with a letter that he had written asking the reasons to be 
assigned. This is the letter he received in reply. 

Mr. Coutrer. All right. 

Mr. Harr. That was in November. 

Mr. Couurer. Mr. Chairman, I would like to read this letter into 
the record. 

Mr. Keatina. You may proceed. 

Mr. Cou.ter. It is a letter dated November 12, 1946, carrying the 
initials in the left-hand corner, ‘“TLC:WAP:mp, File 113-29-3. Hon. 
James J. Caffrey, Chairman, Securities and Exchange Commission, 
Philadelphia, Pa.” 


Re U.S. v. R. E. Crummer et al. 


Dear Mr. Carrrey: This is in reference to your letter of October 10 stating 
that the Commission would appreciate being informed as to the considerations 
which compelled this Department to dismiss the indictments in the above case. 

The Criminal Division of this Department devoted considerable time to review- 
ing every aspect of these cases and held numerous conferences with attorneys for 
the Commission and those representing the defendants wherein every foreseeable 
possibility in connection with prosecution was thoroughly discussed. 

Additional facts not theretofore known to the Department were disclosed and 
considered during these discussions. 

Our conclusion from a study of all the facts was that both cases were extremely 
weak and not supported by evidence sufficient to prove a scheme to defraud. 

After these conferences with attorneys representing the defendants and the 
Commission had come to a conclusion, the Criminal Division called in the attorneys 
who had represented the Commission, advised them of their conclusions and asked 
them if there were any additional facts to be considered from their standpoint 
Mr. Rubin acted as spokesman for the Commission attorneys and apparently 
frankly recognized the weaknesses of these cases. 

The considerations which led to our conclusion that these indictments should 
be dismissed are therefore well known to the Commission’s representatives who 
attended these lengthy and detailed discussions. 

However, it may be stated that the principal considerations were that prac- 
tically all of the investors were satisfied and many of the supposed victims actually 
hostile, that al) the bondholders received the full amount of their principal after 
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it had been in jeopardy in the Florida financial crisis for many years, and that 
whether or not the investors actually lost anything as a result of their relations 
with the Crummer organization was extremely doubtful. 

In the Panama case, not only was the evidence to show fraud in the acquisition 
of the interest coupons extremely weak, but we were confronted with the fact 
that after the final refunding Crummer offered to the investors everything which 
he had obtained from the city in the ultimate settlement, provided only that 
investors would pay what appeared to be a reasonable sum for expenses and 
compensation in carrying on the refunding negotiations. 

In the Citrus County case, the alleged fraud turned upon the construction to be 
placed upon a civil contract between the county and Crummer. 

As to this indictment, the weakness of the prosecution would have been that 
proof as to what was orally told the bondholders was not satisfactory. The 
contract itself, to say the least, was ambiguous. 

The bondholders, as a result of the refunding operations, carried on by the 
Crummer organization, received par for what appeared to be a hopeless invest- 
ment. The fact that Crummer made a profit and not a loss depended upon un- 
certain market conditions and proof that Crummer did not in good faith interpret 
the contract as he did was completely lacking. 

Respectfully, 
Tueron L. Caupte, 
Assistant Attorney General 
(For the Attorney General). 

Following the receipt of this letter, did you then take any action 
with regard to the reasons set forth by the Department for the 
dismissal of these cases? 

Mr. Harr. Yes. Shortly after receipt of that letter, I wrote a long 
letter to the Commission stating that in my opinion the reasons set 
forth by Mr. Caudle in his letter for dismissing the indictment were 
not sufficient and that I wanted the record to show, if the case was 
closed, the way I felt about this case. 

Mr. Couuter. I will show you a letter dated December 13, 1946, 
addressed to James J. Caffrey, which is nine pages in length, signed by 
Thomas B. Hart, Administrator, SEC. Is that the communication? 

Mr. Harr. Yes, sir; this is. 

Mr. Couiier. Mr. Chairman, I would like for the witness to read 
that, as I understand it is his own writing. 

Mr. Kuartina. It is quite lengthy. 

Mr. Harr. It is a long letter. ' 

Mr. Keatine. The document will be received in evidence but do 
we want to read it here if all members are agreed that we are not going 
into the merits of the case? ante 

If we are, then we have got to hear this witness. 

Mr. Rocers. Let him go ahead and read it. ; 

Mr. Kzarrne. All right. If there is anything in it—and I believe 
there is—relating to some testimony of a witness, that should be 
eliminated. . Br ‘ 

Mr. Couuier. There is one place in it, Mr. Chairman. 

Mr. Harr. About 4 or 5 lines is all. \ aaiae 

Mr. Keating. You cannot at this late date summarize it for us? 

Mr. Harr. Oh, I could, but it is more or less setting forth an 
endeavor to meet the objections raised by Mr. Caudle for dismissing 
it and setting forth specifically why I disagreed with him and what 
I though was competent and ample evidence to refute the reasons 
set forth for dismissing the indictment. I felt very strongly that we 
had a good case and that it should have gone forward. 

I wanted the files of the office to be closed on that note. 

Mr. Keatina. I think we had better hear the letter. 

Mr. Hart (reading): 


ical tt i 


anil or pea anil dasis 
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Re R. E. Crummer & Co. 


Hon. James J. CaFFREY, 
Chairman, Securities and Exchange Commission, 
Philadelphia 3, Pa. 

Dear Mr. Carrrey: This is to acknowledge receipt of your letter of November 
22, 1946, to which was attached a letter from Theron L. Caudle, Assistant Attor- 
ney General, dated November 12, 1946, in which letter Mr. Caudle has set forth 
the considerations which he stated impelled the Department of Justice to dismiss 
the indictments in the above cases. 

I wish to state in the light of the reasons assigned by Mr. Caudle I feel I would 
be derelict in my duty as Regional Administrator of this office if I did not write 
you this letter advising you of the reasons why I cannot agree with Mr. Caudle in 
any respect regarding his reasons for dismissing these indictments. 

fore commenting on the considerations mentioned in Mr. Caudle’s letter, a 
brief review of the proceedings in both of the Crummer cases prior to the con- 
ferences held in the offices of the Department of Justice, which resulted in the 
dismissals of these cases, will be made. 

I wish to remind you that this office prepared a 750-page reference report 
after we had made an exhaustive investigation of the Crummer Co.’s activities. 
This report was prepared by securities investigators and attorneys of this office. 
The report was approved by me as warranting reference to the Commission 
with the recommendation that it be referred to the Department of Justice for 
criminal action. The report was, thereafter, submitted to the Commission’s 
reviewing attorneys, and, after conferences with members of my staff as well 
as myself, it was the unanimous opinion of all parties reviewing the report that 
the facts developed unquestionably warranted reference to the Commission, and 
it was not until after the matter was carefully considered by the Commission 
and its staff that the reference to the Department of Justice was authorized. 
The criminal-reference report was thereafter referred to the Department of 
Justice and it is my understanding that Mr. Robert Rubin, the Comnmission’s 
then reviewing attorney, thoroughly reviewed the case with représentatives of 
the Department of Justice who concurred ir. the Conmission’s views that criminal 
prosecution was warranted and thereafter referred the case to the United States 
attorney for the district of Kansas early in July of 1944. 

I also wish to point out that also in the Commission file it is indicated that the 
case was referred to the United States attorney by the then Assistant Attorney 
General, Tom Clark, with an unusually strong letter of reference wherein he 
— unequivocally that the report showed definite violations of the Securities 
Act. 

I wish to point out at this time that in Mr. Caudle’s letter he mentioned that 
Mr. Rubin realized the weaknesses of these cases. I want to state that at no 
time did Mr, Rubin, either during the long conferences had with him ic reviewing 
the case for clearance to Justice, or at any time during the many months subse- 
quent, has Mr. Rubin ever indicated to me or to any members of my staff that he 
felt there was any weakness in these cases, and it is difficult for me to believe that 
he made such a statement. 

Following the reference of this case to the United States attorney at Topeka, 
Kansas, members of my staff, Post Office Inspector Mansfield, and I at that time 
made an exhaustive review of both of these cases with staff members of the 
United States attorney’s office for the district of Kansas who stated that in their 
opinion the facts developed warranted presentation of the matter to a Federal 
grand jury. 

The matter thereafter was presented to a grand jury and testimony was taken 
from approximately 75 witnesses, including investors, Crummer employees, 
Florida county and city officials, the securities of which municipalities were 
involved in the complaint of operations, and others. 

An abundance of documentary evidence was also submitted to the grand jury 
in support of the sworn testimony of these witnesses, which, after several days of 
hearing evidence and deliberation, returned indictments in the Panama City and 
Citrus County cases. 

I am informed that R. E. Crummer personally was in Topeka, Kans., at least 
during a part of the grand jury session, and that several of the defendants were 
subpenaed and appeared before the grand jury. 

ummer himself made no request to testify, although this would have been 
an excellent opportunity to present the alleged additional facts referred to in 
Mr. Caudle’s letter, if such facts had any merit. 
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Subsequent to the return of the indictments, various motions, demurrers, and 
leas were filed in both cases by attorneys, some 6 or 8 in number, headed b 
rancis X. Busch, of Chicago, a prominent trial lawyer, and Robert B. Caldwell, 

of Kansas City, Mo. 

Needless to say, after lengthy arguments, the defendants through their counsel 
had presented to the court whatever there was of merit to the defendant’s con- 
tentions. 

After these prolonged hearings the district court overruled demurrers in the 
Citrus case and sustained them in the Panama City case. The latter case was 
appealed to the CCA tenth circuit, which reversed the district court. 

Subsequently, certiorari was denied by the Supreme Court of the United States. 
The exhaustive briefs filed in these proceedings by both parties left nothing 
to be desired in the way of protection of the rights of the parties. Needless to 
say, the Department of Justice was kept fully informed of these proceedings 
and, in fact, handled the Panama City matter before the Supreme Court of the 
United States. 

Furthermore, as early as March 1945, Attorney General Clark assigned Mr. 
Sherridan Morgan of his staff to conduct a special inquiry into the Crummer 
cases. It is significant that subsequent to Mr. Morgan’s special inquiry these 
cases were again discussed with representatives of the Department of Justice 
and the United States attorney for the district of Kansas in connection with the 
appointment of E. Russell Kelly of the Commission’s staff as a special assistant 
to try them, and it was again agreed that the cases should be tried and Mr. Kelly 
subsequently received a special appointment for that purpose from the Depart- 
ment of Justice. 

Needless to say, it is apparent from the above that numerous counsel for the 
United States attorney’s office for the District of Kansas, the Derartment of 
Justice, the Securities and Exchange Commission’s Philadelphia office, and the 
Commission’s Chicago regional office have made a thorough-going analysis of the 
facts in this case, have examined the evidence, and have concluded that the matters 
warranted prosecution of Crummer and his associates. 

It is difficult to understand in the light of the weight of their orinions how 
representatives of the Criminal Division of the Dej artment of Justice could 
reach a conclusion leading to the dismissal of these cases at a very late date in 
the proceedings. 

This is also especially difficult to understand in the light of the fact that one of 
these cases had reached the Supreme Court of the United States, which ruled in 
effect that the indictment upon which the action was predicated was sound. 

What has been stated above is preliminary to a specific response to Mr. Caudle’s 
letter of November 12, 1946, which sets forth the considerations which com yelled 
the Department to dismiss the indictments. 

In the second paragraph of his letter, Mr. Caudle states that in conference 
with attorneys for the Commission and those representing the defendants, addi- 
tior.al facts not theretofore known to the Department were disclosed and con- 
sidired. 1 am informed there were no additional facts presented during the dis- 
cussion which were not contained in the report of investigation with the possible 
exception of the fact that Crummer’s attorneys alleged that Edward Ball, of 
Florida, had filed a complaint against Crummer. 

This, of course, had nothing to do with the facts. In this connection, it is 
significant that the Department of Justice required exhaustive evidentiary proof 
and made a thorough-goirg examination of all phases of the cases from the stand- 
point of the Securities and Exchange Commission and the Post Office Department 
but permitted attorneys for the defendants who had, to our knowledge, not there- 
tofore been retained then and who had not, to our knowledge, made any court 
appearance in connection therewith, and in general had but a scant knowledge 
of the facts, to make many unsupported statements relative to the merits of the 
cases, and defendant’s Florida operations. 


Now, those statements were made on repo-ts to me of the mem- 
oranda which Mr. Brown submitted. I was not in attendance at 
these meetings. 


Also in the second paragraph of his letter it was stated by Mr. Caudle that the 
Department’s conclusion from a study of all the facts was that both cases were 
extremely weak and not supported by evidence sufficient to prove a scheme to 
defraud. 

From this letter we learned for the first time of the position of the Department 
of Justice, for at no time during the conferences at which members of my staff 
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were present were these statements made by any representative of Mr. Caudle’s 
staff. 

As a matter of fact, we were informed by Mr. Caudle that the purpose of the 
conferences was to give defendants’ attorneys an opportunity to present their side 
of the facts because they had alleged that they were deprived of this opportunity 
during the investigation. 

There was no intimation that the indictments would be dismissed until the 
final conference, at the conclusion of which Mr. Paisley of the Attorney General’s 
staff stated that Mr. Caudle would have to decide whether the cases would be 
tried or not, and even then there was no intimation that they would not be tried. 

Also in the second paragraph of his letter Mr. Caudle states that the Depart- 
ment’s conclusions as to dismissal are well known to the Commission’s representa- 
tives. With reference to this statement I wish to state that these conclusions 
were not known to any representatives of this office until receipt of a copy of Mr. 
Caudle’s letter. 

In the fourth paragraph of his letter, Mr. Caudle points out that practically 
all “ the investors were satisfied and many of the supposed victims actually 
hostile. 

Obviously if Mr. Caudle read the report of investigation and was acquainted 
with the facts, he would not make this statement. 

The investigation disclosed that many of the investors were not satisfied 
when they knew of the fraudulent treatment accorded them by Crummer. 

Further, it is not my understanding that a fraud case should be dismissed 
merely because some of the investors were satisfied. 

The Crummer files are replete with incidents wherein they referred to the 
customers who followed them without question as cooperative accounts and to 
those who questioned them and took issue on some of their suggestions as un- 
cooperative accounts. 

Another consideration set forth in his letter is that all of the bondholders 
received the full amount of their principal after it had been in jeopardy in Florida’s 
financial crisis for many years. This is not an answer to the issue in this case. 

Mr. Caudle further states that whether or not the investors actually lost any- 
thing as a result of the relations with the Crummer companies was extremely 
doubtful. 

To reach this conclusion one must ignore the statement in evidence set forth 
in detail in the criminal reference report in the grand jury transcript. The evidence 
of the actual loss sustained by the investors is beyond question. 

Mr. Caudle stated that in the Panama City case not only was the evidence to 
show fraud in the acquisition of the interest coupons extremely weak, but we 
were confronted with the fact that after the final refunding Crummer offered to 
the investors everything which had been obtained from the city in the ultimate 
settlement, provided only that the investor would pay what appeared to be a 
reasonable sum for expenses and compensation in carrying on the refunding 
negotiations. 

he first of these statements is not a fact. The report of investigation refers 
to and sets forth the powers of attorney under which the bonds and coupons were 
deposited with the defendants. 

he judgment based upon the bonds and coupons deposited under the powers 
of attorney was completely analyzed and all details concerning it are contained 
in the report, including the amount of money collected by Crummer. 

The temporary representation agreements, which it is contended defendants 
falsely and fraudulently induced the investors to sign in lieu of and in substitution 
of a power of attorney, prior to the distribution of the funds collected on the 
judgment which defendants held in trust in a special account for the benefit of the 
signers of the powers of attorney, are also completely discussed in supporting data 
and also referred to in the report. 

The diversion of funds collected is also covered in complete detail. The docu- 
mentary evidence alone is more than sufficient to establish a scheme, but this, in 
addition to support of the sworn testimony of various witnesses, including the 
investors who were allegedly defrauded. 

In answer to the latter part of Mr. Caudle’s statement wherein he states that 
Crummer offered the bondholders everything which he had obtained from the city 
in the ultimate settlement, I wish to point out that representatives of the Criminal 
Division were informed at the conference that although this offer actually was 
made, it was set forth in the 4-page mimeographed letter in such a manner that 
only 2 or 3 of approximately 75 investors who received it were aware that the 
offer had ever been made and took advantage of this so-called offer. 
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As a matter of fact, 1 of the 3 persons who did take advantage of the so- 
called offer still did not receive everything because the defendant failed to 
return everything which they had obtained from the city in the ultimate invest- 
ment on behalf of this investor but retained a considerable portion of what they 
had received in the form of interest in and on the undivided share of the judgment 
due to this investor by reason of the securities of said investor, which were merged 
in the judgment and on which defendants ultimately collected in full. 

Furthermore, I believe it is quite significant that this so-called offer was sent 
out by the Crummer officials after the Commission’s investigation of the de- 
fendants’ books and records had commenced. 

In addition, the good faith of the so-called offer was questioned because our 
investigation disclosed that company salesmen were instructed to deliver the 
letter which contained the alleged personal offer personally to the bondholders 
and obtain their consent to the refunding on a basis which provided that the 
bondholders reaffirm the previous sale of all of the past-due coupons or accrued 
interest claims to Crummer. 

This reaffirmance was set forth in a separate option form attached to the letter 
and provided in part as follows: ‘‘The sale of all past-due coupons or accrued 
interest clai'rs on past-due bonds to you at the various schedules of prices which 
have p evailed to January 1, 1942, is hereby affirmed.” 

There was no option form attached to the letter for the use of investors who 
desired to reacquire their interest claims from Crummer. 

As definite proof that the offer was not made in good faith, the attention of Mr. 
Caudle’s staff was directed to a letter set forth in the report of investigation having 
a direct bearing on this so-called offer. 

The letter was written as a result of the inquiry of one of the company’s salesmen 
who had prepared an option form to be submitted to the bondholders in the event 
they desired to reacquire their interest claims. 

This salesman sent it to the Chicago office of the defendant for approval, which 
replied on July 15, 1942, in part as follows: ‘‘With reference to your letter of 
June 29 attaching power of attorney to be used in connection with accounts who 
may decide to repurchase their Panama City interest claims from us on tie same 
basis as heretofore paid us, the Orlando office does not believe it is a ood policy 
for us to prepare and release such an authorization due to the fact thet it merely 
encourages the holder to give further consideration to repurchasing his interest 
claim; and while this provision is covered in our letter, we are quite confident that 
if you present our letter of June 12, 1942, which covers the matter fully to the few 
holders represented in your territory, who, according to our records, have not 
sijgved for the purchase of the new 4-percent refunding bonds, we believe you will 
have very few requests to repurchase the claims from us.” 

The reaction of certain representatives of the Department of Justice at the 
conference, after reading the above to them relative to the so-called offer, was that 
Crummer evidently did not want his customers to know of this so-called offer. 

In the last paragraph of his letter Mr. Caudle refers to the Citrus County case 
and states that the “alleged fraud turned upon the construction to be placed upon 
a civil contract between the county and Crummer.” 

He stated that, to say the least, the contract was ambiguous. I am informed 
that it was pointed out to Mr. Caudle that the contract was prepared by Mr. 
Crummer’s representatives in Crummer’s office and that R. E. Crummer & Co. 
personally in a written memorandum instructed company attorneys and officials 
that the contract should not reveal the probable course of procedure ‘‘in the 
agreement at the present time.’’ Written evidence of this statement was fully 
discussed with the Department, 

Furthermore, Mr. Caudle was advised that our investigation revealed that the 
county attorney, who was supposed to be representing the best interests of the 
county, was the recipient of a $5,000 fee from R. E. Crummer & Co. 

In addition, conclusive evidence was shown that R. E. Crummer & Co. was 
acting as fiscal agent for the county and received a fee from the county for exchang- 
ing the bonds. 


Now, there are a few lines here that I had previously discussed 
with you, Mr. Collier. 

Mr. Couturier. Yes. 

Mr. Kexatinc. Having to do with testimony before the grand jury? 

Mr. Harr. Yes. 

Mr. Keartina. Eliminate those. 

Mr. Hart (reading): 
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In his letter Mr. Caudle says with reference to the Citrus case that the weak- 
ness of the prosecution would have been the proof as to what was orally told the 
bondholders was not satisfactory. 

On the contrary, one of the outstanding features of the Citrus County case 
was and is that the proof of the alleged fraud is for the most part in writing and 
requires very little proof in the way of oral testimony. 

e records in the Citrus case are replete with many instances and documents 
issued by the Crummer organization to bondholders stating that their bonds 
were called for payment when there is substantial documentary evidence to show 
that they were not called but were exchanged. 

Also referring to the Citrus case, Mr. Caudle states that the bondholders 
received par for what appeared to be a hopeless investment. 

The statement that the investment in Citrus County bonds was hopeless is 
irreconcilable with the facts disclosed in the report of investigation. 

Our investigation disclosed that the series 1933 Citrus County bonds were 
never on anything but a current basis from the date of their issuance until the 
county employed the Crummer organization to act as its fiscal agent in exchang- 
ing these 1933 bonds for the series 1940 bonds on a par for par basis for a fee. 

In the conclusion of his letter, Mr. Caudle states, ‘“‘The fact that Crummer 
made a profit and not a loss depended upon uncertain market conditions, and 
proof that Crummer did not in good faith interpret the contract as he did was 
completely lacking.” 

Our investigation disclosed that market conditions were not uncertain and that 
the Crummer organization had in fact set a price above par upon the new bonds 
several weeks before exchanges were even begun. 

The documentary evidence of this fact is in the report of investigation and was 
submitted at the time of the conferences. Schedules attached to the report of 
investigation disclose that municipal bonds were on the upgrade. 

Assuming, however, that marketing conditions were uncertain and an unpre- 
dictable drop in the price of the bonds did occur, the Crummer organization 
under the contracts still would not have sustained any loss or have taken any 
risk. 

It is to be remembered that the Crummer organization’s only duty under the 
contract as fiscal agent was to act to exchange the bonds with the bondholders for 
a@ $25 fee per bond. 

With reference to Mr. Caudle’s statement that the truth that Crummer did 
not in good faith interpret the contract as he did was completely lacking. 

The testimony of the county commissioners substantiates that contention that 
the bonds were to have been exchanged with the bondholders, and in addition the 
fact that Crummer’s representatives made representations to the bondholders 
advising them that the bonds had been called when in fact they had not been 
would again lead any reasonable person to believe that the defendants did not in 
good faith interpret the contract as they did. 

Your attention is also called to facts set forth earlier in this letter showing 
that Crummer was by written memorandum instructing his employees who 
drafted the contract to prepare it in such a way that the probable course of pro- 
cedure would not be revealed, which also clearly shows lack of good faith on the 
part of the Crummer Co. 

While I fully appreciate the fact that the Department of Justice has already 
dismissed these indictments over the Commission’s objections, nevertheless, I 
feel that it is my duty to point out to the Commission the many weaknesses and 
fallacies in Mr. Caudle’s letter in which he sets forth his considerations for dis- 
missing these indictments. 


Mr. Keatine. Mr. Hart, you said that when you heard about the 
conferences in Washington you were disturbed. Do you want to 
elaborate on that any more? 

Mr. Hart. No, I don’t think I have any further elaboration, Mr. 
Chairman. 

Mr. Keattna. In such cases, had you previously encountered a 
situation where, with a fraud case of that kind pending, the facts 
were discussed in the Justice Department’s office with attorneys 
representing the defendants or suspected defendants present? 

Mr. Harr. In the early days of the Commission it was not un- 
common for a representative of the field office to go over with the 
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reviewing attorney and sit down and expedite explaining the case or 
producing documents. But at this particular time—— 

Mr. Keatine. That is between the SEC and the Justice Depart- 
ment, but was it customary to do that in the presence of attorneys 
representing the defendants? 

Mr. Hart. I had never had that experience. To say that it hadn’t 
occurred in other cases, I cannot speak. But I had not had that 
experience personally. 

After a case would be referred we have had certain questions raised, 
and the Department would ask us for further evidence or for elabora- 
tion. That has occurred. 

Mr. Keatina. Do you think it is desirable to sit down with the 
defendant’s attorneys and discuss the facts of a case prior to going to 
trial? 

Mr. Harr. As a hard and fast rule, I wouldn’t say. I don’t think 
it is desirable. No, I do not. 

Mr. Keartina. Not from the point of view of the Government? 

Mr. Harr. No, sir; I do not. 

Mr. Keartina. So far as your records show and so far as you know, 
and accepting the fact that Mr. Rubin is not here to testify, there is 
nothing you know to bear out the statement made by Mr. Caudle 
that he had concurred in this action that was being taken? 

Mr. Harr. No. 

Mr. Keatina. And in your relations with Mr. Rubin, is it to be 
expected that if he was going to do such a thing he would have con- 
ferred with you? 

Mr. Harr. I very much believe that in the course of events if he 
had had any such views he would have expressed them. 

Mr. Keatine. Mr. Jonas? 

Mr. Jonas. No questions. 

Mr. Keating. Mr. Willis? 

Mr. Wiuuts. When did Mr. Rubin die? I just learned that he 
had died. 

Mr. Hart. I can’t answer that, Congressman. It was certainly 
after this indictment- was dismissed. I think it was probably about 
a year or so after that. 

Do you know, Mr. Kelly? 

Mr. Ketiy. No. I thought it was the same year. 

Mr. Wiuts. It was after the lengthy letter that you just read? 

Mr. Hart. Whether it was before or after that, I don’t know. 
That letter was written in December. 

Mr. Wituts. Do you know whether the files of the SEC indicate 
a concurrence by him in writing to your views? 

Mr. Harr. I do not, sir. If you want to know the date of Mr. 
Rubin’s death, I will be very happy to check it and obtain that 
information for you. 

Mr. Couturier. Mr. Chairman, I would like to read this letter into 
the record. It is pertinent to Mr. Rubin’s statement or alleged 
statement. 

It is a letter dated December 16, 1946. In the.upper left-hand 
corner are the initials “TCL:WAP:PP.” It is addressed to Robert 
S. Rubin, Associate Solicitor, Securities and Exchange Commission. 

This is in reply to your letter of November 21. 


I did not mean to imply in my letter to Chairman Caffrey that you concurred 
in the Department’s views that these indictments should be dismissed.. On the 
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contrary, you were of the opinion that the cases should be tried, although we 
understood you recognized the weaknesses which we discussed with you and your 
associates. 
Respectfully, 
Treron L. Caup_e 
(For the Attorney General). 

Mr. Hart. What is the date of that letter? 

Mr. CotiierR. December 16, 1946. 

Mr. Wiuurs. You said that the SEC commenced investigating this 
Crummer transaction in 1941 or 1942? 

Mr. Harr. Sometime in 1942. 

Mr. Wits. If I remember correctly, Mr. Brown yesterday said 
that that was as a routine matter. Or did I understand him well? 

Mr. Hart. Yes, it was started out as a routine matter. Let me 
explain that a bit to you, Congressman. 

It started out as a routine matter. Part of the duties and fune- 
tions of the Securities and Exchange Commission is to have account- 
ants experienced in brokerage matters make inspections from an 
accounting angle of brokerage houses. 

This started out from our Atlanta office where they had gone to 
make such an inspection. They were advised by the Crummer Co. 
that their books and records were not in Orlando but were in Chicago 
and some of them in Kansas. 

So the Atlanta office of the SEC then called that matter to the 
attention of the Washington office, the Trading and Exchange 
Division. 

In due course they referred it to my office and to my predecessor 
and suggested in due time to have an audit or inspection made of that 
firm. That was done. 

As a result of that inspection certain matters came to the attention 
of the inspectors which precipitated a further study of some of these 
refunding operations to determine whether or not there were any 
violations of the fraud provisions of the act. 

Mr. Couturier. Mr. Chairman, I have just located Mr. Rubin’s 
own letter in this cénnection which prompted Mr. Caudle’s letter. I 
would like to read that in at this point. 

It is a letter dated November 21, 1946. It is on the letterhead of 
the Securities and Exchange Commission, addressed to Hon. Theron 
L. Caudle, Assistant Attorney General, Department of Justice, 
Washington 25, D. C. 

Dear Mr. Caupte: I have seen your letter of November 12, 1946, addressed 
to Mr. Caffrey in response to his letter to you of October 10 regarding the Crum- 
mer case. 

There is a statement in your letter which, inadvertently, I believe, conveys an 
incorrect impression of the position I took regarding the merits of the case. 

I am sure you and Mr. Paisley will recall that at the final conference of Com- 
mission attorneys with members of your staff and yourself, I took the position 
that while there were aspects of the case which would be helpful to the defense the 
strong points of the case, in our opinion, would be sufficient to overcome the weak- 
nesses and would result in a successful prosecution. 

I have no wish to engage in any extended correspondence with respect to this 
case. However, I think you will appreciate that in view of the statement in your 
letter it is necessary for me to make my position clear in this way. 

Sincerely, 
Rosert 8.Rusin, Associate Solicitor. 

Mr. Witu1s. The refunding or exchange bonds were issued in 1940. 
Is that right? 
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Mr. Harr. Of which case are you speaking, Congressman? 

Mr. Wiu1s. The Citrus case. 

Mr. Hart. I believe that is right. 

Mr. Wiuuts. As I recall, the record bears the date of when the 
original bonds were issued, namely, 1933, but I don’t recall anything 
in the record indicating when they matured. Do you remember that? 

Mr. Harr. I couldn’t tell you. I don’t know. 

, Mr. Wits. I would imagine that the maturity date was just about 
close on. 

Mr. Harr. It was getting pretty close because on those Citrus bonds 
they had those deferred interest coupons coming due and from the 
reports of our investigation the county officials indicated that they 
were somewhat disturbed about that. I think it was at about that 
time that the Crummer Co. approached them with this idea of this 
contract. 

Mr. Wiuuts. Here is what is in my mind, and please dispel it if I 
am wrong. I cannot see how a municipal body would undertake to 
call in bonds for exchange, new bonds for old ones, simply as a matter 
of a gift or a favor to the original bondholders. 

Hence, I take it that from the point of view of the finances of 
Citrus County there were some considerations that impelled them for 
the sake of the people they represented which they thought were 
favorable to the financial structure of that county. 

Is that not so? 

Mr. Harr. I am only expressing my own personal view as I do not 
quite gather why they ever entered into the contract in the first place 
unless they were disturbed with the idea that if they did not have such 
finances—now please bear in mind I am expressing my own personal 
opinion—that they had these deferred interest coupons of $200 
apiece and keep in mind there is a 1,200,000 issue. There were 1,200 
bonds with a deferred interest, sort of a bonus coupon, of $200 apiece 
coming up. I think in 2 years or less, certain maturity dates were 
coming through that they would have to pay those bonds off. I 
understand there is some question as to the validity of those, whether 
they could be held, but some of the county officials indicated that they 
caused them grave concern. 

It may very well be that they were approached with the idea that, 
“We can work out an exchange on those bonds for you. We can talk 
to these bondholders and get them to exchange those outstanding 
bonds with a $200 deferred interest coupon with the now current 
bonds,” which, if it could be done, I think was a good trick and would 
have been a good deal for the county. 

But it is hard for me to conceive how you could go. I believe the 
bonds were callable bonds, so it was within the sphere of anyone going 
to approach them to say, “Your bonds are called,” and to feel that 
they were being called. 

But it would be something of a trick to go to someone who has a 
bond that is current and is paying its interest and has a $200 deferred 
interest coupon, and say, ‘‘Here, we would like to have you exchange 
that. There is no compulsion. We cannot understand the terms 
of the bond if the bond compels you to do it, but we would like to have 
you exchange that for one of these new bonds.” 

The Government’s theory was that the trick was that that could 
not be done unless these people were sold a bill of goods that the bonds 
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were being called and the contention in our case here was that the 
allegation was made to these people that the bonds were being called. 

“You don’t have any choice in the matter, so turn them in.’’ 

Now, what happened? He was not 100 percent successful. I think 
about three or four hundred thousand dollars of these bonds were 
not turned in. Then came this November 1941—I think the call 
date was in September. Why a county will enter into a contract on 
a callable bond and pay somebody $25 a bond on a callable bond I 
do not know, but that was part of this deal, too. 

Mr. Wiuuts. Was there an election held or was there an election 
required, a vote by the people or anybody to authorize that? 

Ar. Hart. I am sorry I cannot answer you, as I do not have the 
detailed familiarity with the case to answer that question. I do not 
know, sir. If you want, I will be happy to have someone dig it up. 

Mr. Wits. Those questions are in my mind. The public body, if 
they had any knowledge of business and if they were elected to it and 
I suppose the people thought they did, must have thought this was a 
double-barreled proposition, namely that the people would receive 
some benefit out of the exchange, probably in terms of the fact that 
payday would be extended. 

hen, on the other hand, which would not be unusual, a certain 
attractiveness would be attached to the old bondholders. That, of 
course, is exactly what happens in any such a case. Whenever you 
have a refunding proposition, of necessity there must be some benefit 
conceived on behalf of the body refunding, corporation or munici- 
pality, and on the other hand there must be some kind of attraction to 
the people whose bonds are to be exchanged. 

Was not that the element of break on both sides of the fence present 
in this case? 

Mr. Harr. I think as far as the bondholders are concerned, if you 
have a bond and on the face of the bond it says it is callable and 
somebody comes around to you and says your bond is being called, 
you do not have any choice. You can keep the bond but you are not 
going to collect any interest on it from that date. It is another story 
if you come to that same individual and say, ‘‘We have entered into 
a contract with Citrus County to exchange your bond for a new one.”’ 

And I say to you, “But my bond is a callable bond. It does not 
say I have to exchange it. My bond is paying 4% percent or 5% per- 
cent interest. I have got a coupon here in another 18 or 22 months 
which is going to pay me $200. I am not interested, sir.”’ 

Mr. Wits. Are you trying to indicate that it was a better bargain 
for them 

Mr. Hart. I will say this, Congressmen. 

If I had one of those bonds, and it was paying me better interest, 
maybe, than the bond I was going to get, or the interest plus the $200 
deferred interest, if I felt it was good dollars-and-cents-wise, it might 
be more beneficial to me to have kept the bond. 

If you came to me and said, ‘This is a call,’”’ I would have no choice 
in the matter. 
ae mea Did the Crummer people pick up most or all of these 

nds 

Mr. Hart. They picked up, I believe—I will have to give you 
an approximation—approximately 600 of the 1,200 bonds. That 
would be 800,000 out of 1,200,000. I think there was 375,000 to 
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400,000 of the bonds that were not’ picked up, and they then—those 
were subject to a legitimate bona fide call. A call notice went out, 
which could have gone out on the whole issue. I think the call date 
was September of 1940. 

Those bonds were picked up on a call notice, legitimately with 
nothing improper about it. 

Mr. Wituts. As I remember Mr. Brown’s testimony—and it must 
be so—there must have been a provision in the document or indenture 
relating to the new bonds to the effect that at a certain point in the 
proceedings or on a certain date, if the exchange of all the bonds 
was not effected, then those remaining would be called in accordance 
with the original provision? 

Mr. Harr. That is right. 

Mr. Wiis. How do we know but what one-third, taking 8 to 12, 
or 800,000 to 1,200,000 which were picked up 

Mr. Harr. Approximately 400 were not. 

Mr. Wits. Then one-third was not picked up. 

How do we know but what that one-third did not exercise their 
choice and made the independent choice of preferring to get all their 
money plus their interest in accordance with their regular bargain? 

That could be. 

Mr. Harr. That could be, sir. All I can tell you is from the 
investigation we made, these were the facts that we developed which 
we felt were not proper and for which some one should be made to 
account. 

Mr. Wiuuts. And ultimately a call of all the balance was made? 

Mr. Harr. Yes, sir. 

Mr. Wits. I would imagine that under the law of Florida, there 
must be some requirement that all of these provisions must be 
published in the papers? 

Mr. Hart. I would think so. 

Mr. Wits. That is all. 

Mr. Kearina. Mr. Rogers 

Mr. Rogers. As you read your letter, Mr. Hart, you made some 
reference to the fact that Edward Ball had filed a claim against 
Crummer. Is that reflected in the SEC phase? 

Mr. Harr. During that time to Florida, I think the men in my 
office called on Mr. Ball and interviewed him. 

The information we got from Mr. Ball was negligible. There is 
something in the report. I think there is a memorandum of a con- 
ference with him. Mind you, I want to make this very clear. On 
my comments in that letter with reference to those Justice conferences, 
I was not present. I am relying on the information which was 
given to me. 

Mr. Rogers. The information out of the Atlanta office to make 
the check did not originate as a result of a complaint being filed by 
Mr. Ball, did it? 

Mr. Harr. Not to my knowledge, sir, it did not. There was 
nothing in the files, there was nothing in the memorandum which 
emanated from the Atlanta office of the Commission to our Washington 
office. 

There was nothing in the memorandum of the information sub- 
mitted from Washington to me, in Chieago that would indicate that, 
sir. 
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Mr. Rocers. In the indictments that were returned, the one in 
Citrus County, I think, set forth about nine counts, of which a certain 
number were for violation of the SEC Act. 

Mr. Harr. Certain 17 counts, as we call them, fraud counts, and 
certain mail fraud, 338. 

Mr. Rogers. And 338? 

Mr. Harr. Yes, sir. 

Mr. Rogers. That indictment turned on the Florida presentation 
of the contract that was entered into by Mr. Crummer and Citrus 
County. The basis of that indictment is founded on the contract 
that was entered into by Citrus County and Mr. Crummer? 

Mr. Harr. It would play a very large part in it, yes, sir. 

Mr. Rogers. In fact, that is the basis of the fraud that was being 
perpetrated here? 

Mr. Harr. Certainly, the defendants thought so, because in their 
motions to dismiss the indictment they raised that point and thought 
that the indictment should stand or fall on that. 

Mr. Rocers. Do you not feel that is the basis of the Government’s 
case? 

Mr. Harr. I think it would have a very large part in it. I would 
not say it would entirely be the case. 

Mr. Rocers. You say it would not be entirely? 

Mr. Harr. No; I think independent of the contract—supposing 
they had no contract at all but an oral understanding that stated 
they were to go out and tell the people that the bonds were to be 
exchanged. 

Mr. Rocers. That is what I am getting at. You take the position 
that regardless of what this contract may be or what interpretation 
may be placed upon it, that the essence of the defrauding here was a 
false representation made by Crummer? 

Mr. Harr. That is right. 

Mr. Rogers. Or his agents? 

Mr. Harr. That is right, or his agents. 

Mr. Rocers. And that the false representation made in this 
instance was that these Citrus County bonds were being called when 
in truth and fact they were not being called? 

Would the fact that a contract had been entered into regardless of 
how you may interpret the terms and conditions of that contract, 
would that not be some evidence that it was the intention of Citrus 
County to call these bonds? 

Mr. Harr. That was not the contract, though. If that was the 
contract, you would have an entirely different situation. 

Mr. Rogers. But that is ultimately what did happen, is it not? 

Mr. Hart. Oh, no. The contract was to exchange the bonds and 
as a matter of fact, as I understand it, the county officials were very 
much surprised. 

Someone else can give you a little more detail on this than I can. 
As I understand it the contract was for an exchange and that after a 
certain date any bonds that were not exchanged would be called. 

As a matter of fact, as I further understand, the county officials of 
Citrus County put up quite a yell when Mr. Crummer claimed a fee 
of $25 a bond on those. that he did not pick up, but that came in on 
their call notice. I think they ultimately paid him that. 
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Mr. Rocers. Was it the misrepresentation made by Crummer 
and his agents to the owners of these bonds that they were callable 
when in truth and fact they were not callable, the basis of the mail- 
fraud charge in the Citrus County case? 

Mr. Harr. I would say that is the basis of it, yes, sir. 

Mr. Rogers. And you and your Department take the position 
that if Mr. Crummer and his agents, after making that representation, 
paid to that individual the par in cash plus interest to date, that when 
they did that, they were misrepresenting to this man their interest in 
the case? 

Mr. Harr. That is right. 

Mr. Rogers. And because of that misrepresentation, then the 
bondholder, although he has gotten his money plus his interest, has 
been defrauded? 

Mr. Hart. And then in addition to that suggested that maybe 
they wanted to buy one of the new bonds, but they would have to 
purchase it at an average premium of approximately $70 to $75 a 
bond. That is part of the package. 

Mr. Rocers. Yes. Was there any evidence that they told them 
if they wanted it they would have to pay that? 

Mr. Harr. Yes, they suggested to them that, “Here is the bond, 
but this bond will be sold at a premium of $107.” 

Mr. Rogers. $107? 

Mr. Harr. If that amounts to $75, if you know what I mean? 

Mr. Rocers. Now as to the Panama City case? 

Mr. Harr. And they were largely successful in their representa- 
tion of this deal to the point where they profited to the extent of 
several thousand dollars and it is our contention if they had been 


told, ‘‘Here, we have a contract with Citrus County and we will take 
this old bond of yours and exchange it for a new bond on a par-for-par 


, 


basis,’ 
them. 

Mr. Rogers. Now, going to the Panama City case, that was the 
result of a judgment that was taken against Panama City under a 
bondholder’s protective committee? 

Mr. Harr. You had an entirely different situation. You had a 
tough situation there, default for several years. 

Mr. Rogers. I believe you claim that the fraud in that case was 
that they failed to disclose the full authority they had understood the 
power of attorney? 

Mr. Harr. Let me see if I can give you a brief story without 
boring you with details. I will be as accurate as I can from memory. 
Frankly, we were called down here on a few hour’s notice and did not 
have an opportunity to review these. You can also appreciate files 
as voluminous as these tax your memory when you are away from 
them for a while. 

As I recall, on that situation you had an issue of about a million and 
one-half dollars. The Crummer organization acquired some of these 
bonds under a power of attorney with these people that they put. the 
bonds in judgment. 

I think they did and I made a little note here. 

I think they originally filed suit and do not ask me where because I 
do not remember. 


which we contend, rightfully or otherwise, they did not tell 
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Mr. Rocers. It was set forth in the indictment. 

Mr. Hart. The original judgment was for 247-thousand-some-odd 
dollars. That was 1935. By 1943 there will be a realization by new 
bonds or cash of $75,000. $75,000 of that, approximately, was cash. 
214-thousand-some-odd dollars was in new bonds. Now, there was 
at one stage of that proceeding—I think it was about 1947—that those 
bonds had been put in judgment. They are merged and you and I 
know they are gone and that is water over the dam. $20,000 or 
thereabouts was collected in cash, rightfully or wrongfully, we con- 
tend from our examination of the books and records of the Crummer 
Co. and from other information we had acquired. 

A new wrinkle was added to the picture by way of a temporary 
representation agreement. Preceding the sending out of a temporary 
representation agreement, which will be in lieu of—and we will now 
dispose of the power of attorneys. We are now going to do something 
else for you. We ask you to sign a temporary representation agree- 
ment. 

At about that time, if not with this temporary representation agree- 
ment, went a letter along these lines: ‘‘We have been communicating 
with some of the large holders of the Florida bonds. We have been 
communicating with some of the officials, and we now feel we have 
worked this around to a point where we believe we can get you some- 
thing for your money.” 

The deal then was, “If you will give us power of attorney we will 
take X dollars out of it for representing you in this matter. We think 
we can get you 2 percent for your bonds.’’ Our investigation dis- 
closed some of the very money that was to be paid over to these people, 
which was not paid over to them, and where they were not told there 
was a judgment which cash had been collected upon, was used to 
acquire some of these new bonds. ‘The people were led to believe in 
the signing of temporary representation agreements, I contend, right- 
fully or wrongfully, that the letters would imply that, “This is the 
best deal we can work out for you,’ and the people said, “‘O. K.,’”’ and 
they gave them a power of attorney and accepted 2 percent interest 
when they were entitled to 4 or 5 percent interest. 

Mr. Rogers. And in order to get the power of attorney they had 
certain facts and information to themselves which they failed to dis- 
close to the person at the time they got the power of attorney. 

Mr. Hart. They were asking them to sign a power of attorney or 
temporary representation agreement. You are acting in a fiduciary 
relationship and you have in my book a duty to disclose to your prin- 
— that you are acting for his best interests. I contend when you 
tell a man you are acting for his best interests, it is your duty to dis- 
close to him whether you are buying new bonds and ultimately going 
to collect 5 or 6 percent interest, the full amount, instead of the 2 

ercent they were led to believe they were getting and were paid. 

o not misunderstand me, they did get their principal. It has never 
been a contention of the Government from the inception of this case 
that they did not. But when you have a bond that has been in de- 
fault for 10 or 15 or 16 years where your interest almost equals your 
principal, as Mr. Brown pointed out in a case here the other day of a 
$10,600 bond—it ultimately got up to $15,000 or $16,000. 

Mr. Keatine. $19,000. 
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Mr. Harr. You can readily see that if you only give a man 2 per- 
cent of his interest, or a third of it, he is losing $5,000 or $6,000. 

Mr. Rogers. There was some statement made here, I think, that 
the Crummer Co. had operated down in Florida in handling approxi- 
mately 40 or 50 of these transactions. 

Mr. Harr. Yes. 

Mr. Rocers. Did your office check any others than these two? 

Mr. Harr. We looked into that to know that there were a number 
of refundings, a tremendous lot of them. 

A lot of the issues were situations that had arisen and had com- 
positions and refundings that had occurred many years back. You 
just could not do the volume of work that Mr. Crummer did in a few 
current years. Most of the matters which we looked at were beyond 
the statute. But please do not think that I am inferring that every- 
thing else was a violation of the act. We did look into those. But 
on these particular instances we looked into them. We saw things 
that we did not think were right so we looked further. After we 
looked further we looked to see what the statutory situation was. It 
was within the statute. We felt that there had been violations of 
section 17, the fraud provision of the Securities Act, and accordingly 
made our recommendations. 

Mr. Rogers. That will be all. 

Mr. Keartina. Mr. Collier, Mr. Brown gave us the figures on the 
amount in the Panama case, which was $125,000. Do we have those 
figures today on the Citrus County case? 

Mr. Harr. Citrus, including the fiscal fee, I would say would be 
$80,000 or $90,000. Mind you, they were not all acquired where, in 
addition to the fiscal fee, the average of $70 or $75 was obtained in 
addition. 

Mr. Keatina. The other figure of $125,000, roughly, is the figure 
of what Crummer interests obtained to which it is not believed by 
rou, they were entitled. Is this $80,000 or $90,000, or part of it, 
lontiinaike or is there some which you do not think was legitimate? 

Mr. Harr. In order to answer that question I would have to say 
this, and I want to be fair in the matter. It is a perfectly legitimate 
transaction for any firm or house dealing in municipals to make a 
contract or an agreement with a municipality and a county and 
accept a $25 fee as fiscal agent. Our contention in this case is that 
we have no fault with anyone going around collecting bonds on a 
fiscal agent basis of $25 a bond, but not when they tell the people 
the bonds were called when in actuality, right or wrong, it was an 
exchange. There was about $60,000 or thereabouts of that amount 
that we contend was obtained only by reason of the fact of the 
representations that the bonds were being called when they were not. 

Then the sale of the bonds at a price above the par. 

Mr. Kratine. Thank you. Are there any other questions? 

Next witness, Mr. Collier. 

Mr. Couturier. Mr. E. Russell Kelly. 

Mr. Keatine. Mr. Kelly, do you solemnly swear that the evidence 
you give in this proceeding will be the truth, the.whole truth, and 
nothing but the truth, so help you God? 

Mr. Ke tuy. I do. 
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TESTIMONY OF E. RUSSELL KELLY, REGIONAL ADMINISTRATOR, 
SECURITIES AND EXCHANGE COMMISSION, WASHINGTON, D. C. 


Mr. Courier. For the record, this is Mr. E. Russell Kelly, Regional 
Administrator of the Securities and Exchange Washington office. Is 
that correct, sir? 

Mr. Ketty. Yes, sir. 

Mr. Couurer. How long have you been with the SEC? 

Mr. Ke tty. Since 1939. 

Mr. Coutrer. Prior to that time had you had any Government 
employment? 

Mr. Ketuty. I had had some but, of course, I am one of those 
strange persons who was born in Washington, D.C. I had practiced 
law here from 1923 substantially up until I went with the Com- 
mission in 1939. During that period of time I spent two years in 
the United States Attorney’s office under the late Major Gordon, 
subsequently Judge Gordon of the local court here. 

In 1934, my health having gone a little bad, I went to New Mexico 
with the Interior Department and was out there more or less for 
about a year. I worked out there. I do not mean to imply that 
my health was so bad I could not work but I did go out because of 
the climate and so forth of New Mexico. I returned to Washington 
and engaged in practice until I went with the Commission. 

Mr. Couturer. With the SEC you have tried a number of cases 
throughout the country, is that correct? 

Mr. Ketty. Yes, sir. 

Mr. Couturier. Have they been cases of this type? 

Mr. Ketuy. They have been cases of many types, both of a civil 
and criminal nature, involving the Securities Act, the Investment 
Company Act, and the various acts the Commission administers. 

Mr. CouuierR. Were you appointed to assist in the court proceedings 
in the trial of the Crummer case? 

Mr. Ketty. I was, sir. 

Mr. Couturier. Were you appointed in an official capacity? 

Mr. Key. Someone said here today—lI do not recall who it was— 
that I was appointed by the Department of Justice. I do not know 
just how the matter was handled mechanically. I received a letter 
after I had talked to Mr. Rubin from, I believe, Mr. Randolph 
Carpenter, who at that time was United States Attorney, advising 
me either that I had been appointed by the Department or that he 
had recommended to the Attorney General’s office that I be appointed. 
I was appointed. 

Mr. Couurer. As a special assistant? 

Mr. Keuiy. And I subsequently filed my oath of office in the 
court in Kansas. 

Mr. Couuier. That was as special assistant to the Attorney 
General? 

Mr. Keuty. To the United States Attorney for the District of 
Kansas. 

Mr. Couurer. You participated. in some of the arguments in 
connection with the demurrers? 

Mr. Ketuy. No, I think I can make it clearer to the committee. 
I was appointed after the two indictments had been returned, after 
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the demurrers had been filed, after arguments had been heard on the 
demurrers, and after the court had sustained the demurrer inst 
the Panama City case and sustained the indictment in the Citrus 
County case, although he ordered the Government to file, as one of 
= gentlemen mentioned this morning, a bill of particulars. The 

ill of particulars had been filed and I think one further step had 
been taken. Defense counsel had then filed a motion to dismiss. 
It was around at that particular point that I had been appointed 
because I recall within a short time after I had been appointed I 
learned that there was this motion and I had to go out to Kansas 
to argue it. 

Mr. Couurer. And you did participate in that argument? 

Mr. Ke.ty. Yes, sir, I think, I made the argument for the Govern- 
ment the day it was argued. 

Mr. Couturier. Your principal connection with this case, or your 
primary connection with it, was with regard to the Citrus County 
case? 

Mr. Ketty. Primarily that was correct, because at the time I came 
in the court had sustained the other demurrer. 

Mr. Coturer. I see. You prepared for trial in the matter? You 
reviewed the case? 

Mr. Keuiy. We were in the process of preparing for trial after the 
court had denied this motion to dismiss. We were in the process of 
os for trial during the summer of 1945 when we were served 
»y defense counsel with a motion for a continuance predicated upon 
the fact that one of the defendants or a very necessary witness, I am 
not quite clear in my own mind, was still in the Air Force and could 
not be released from the Air Force and that it was essential that that 
person be present and the court granted the motion for a continuance. 

Mr. Couturier. Thereafter you attended some conferences in Wash- 
ington in connection with the matter? 

Mr. Ke.iy. At the Department of Justice. I think so, yes, sir. 
Well, I know I attended. How many I attended, I would not be 
positive. 

Mr. Co.trer. At any of those conferences were there present 
attorneys for the Crummer interests? 

Mr. Ke tty. In at least one there were. 

Mr. Couurer. At the time of the conference, did either or both of 
those attorneys present what you considered to be new evidence in 
connection with the case? 

Mr. Ketty. Well, it a little difficult for me to take myself back to 
1946. Ido not recall whether—the counsel you are speaking of, I 
assume, are Mr. Fly and Mr. Whitehair? 

Mr. Couuier. Yes, sir. 

Mr. Ketty. I do not recall whether I was present at two confer- 
ences when they were there or whether—well, I must have been 
there on two separate days—but whether there was some other 
conference in points of time, I do not know. 

I know Mr. Whitehair made a fairly extended argument and I want 
to say that I agree with Mr. Davis, that Mr. Whitehair is unques- 
tionably an extremely able lawyer. He made his arguments. I have 
heard testimony in here today which frankly I had forgotten about, 
statements or something that Mr. Fly or Mr. Whitehair or someone 
had made. I am sure something along that nature had gone on. 
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One thing that impressed me most about Mr. Whitehair’s argument 
was that it was quite emotional. I was a little surprised at all the 
feeling that he had. I do not mean to imply that I do not believe 
that he did not have the feeling, but he did get extremely emotional 
during the course of at least one day when we was having discussions. 

Mr. Couuirer. Do you recall that in his arguments he was dealing 
with the specific merits of either of these two cases? 

Mr Ke ty. As I recall it, and so far as I personally was interested 
in the discussions, I was, of course, more concerned about the Citrus 
County case than I was with the Panama City, because we had been—I 
do not know how long we spent out there in Wichita, but believe me it 
gets awfully hot in August. We had been out there working, trying 
to get ready for trial. So as of the time we had these conferences, | 
was pretty familiar with the detailed facts that you have to go by, 
going into the books and turning over the pages of the exhibits and so 
forth. 

Whether Mr. Whitehair went into it on that basis or not, frankly 
I do not recall. I do recall that there was some emphasis laid upon 
a gentleman connected with some insurance company. I do not 
recall just who he was. On some day he was brought down to the 
Department when I was present and he made this statement that 
some of the other witnesses referred to. But specifically what points 
he raised, I could not tell you. If you mean did he convince me, no, 
he did not. But then, of course, I realized my position. I was 
perhaps maybe a little lopsided in my own views on the situation. 

Mr. Couuier. Was it brought to your attention during the course 
of those presentations that some of the witnesses before the grand 
jury might be hostile witnesses? 

Mr. Ketiy. Whether it was brought to my attention about some 
of the witnesses before the grand jury might be hostile—-it was quite 
obvious that the gentleman from the insurance company was hostile. 
I do not know. ou see, I was not in the matter when it was pre- 
sented to the grand jury. So whether the witnesses had been hostile 
before the grand jury, if I ever knew, I have forgotten by now. I do 
not know. I was not particularly concerned because, as I think Mr. 
Hart mentioned in his letter, I think practically the major part of our 
case depended upon records, upon the printed word. In other words, 
we had all these old county records from Citrus County which had 
been impounded by the court and were held in the clerk’s office there. 
Such records as that were what we depended upon to try to get at the 
meaning of it. 

Mr. Co.turer. So that the testimony of the witnesses was not the 
important thing, but it was the records themselves. 

Mr. Ketty. Testimony, of course, is always important in a case. 
I am in complete agreement with what Mr. Hart said about prosecut- 
ing acase. I have doneit. I think everyone who has ever served in 
a prosecutor’s office has had that experience. 

I do not say that is necessarily the ideal situation, but how often 
do you have the ideal situation? I do not think it presented any 
insurmountable barrier. 

Mr. Coturer. After these conferences in February, did you attend 
any further conferences? 

r. Keuuy. I saw either an original or a copy of a memorandum 
that Mr. Brown had which referred to some conference in March. 
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Mr. Couurer. And you attended that conference? 

Mr. Ketuy. According to the memorandum I did and I know I 
was at a couple of conferences where Mr. Brown was present. 

Mr. Couturier. Following that, do you recall attending any other 
conferences? 

Mr. Keuuy. No, I do not. 

Mr. Co.urer. During the course of those conferences do you recall 
that any letters were brought to your attention, any letters from 
some of the bondholders? 

Mr. Ke.uiy. Brought to my attention? 

Mr. Courier. Yes, sir. 

Mr. Ketiy. There may have been some letters displayed there, 
but I do not recall anybody specifically bringing something to my 
attention, although after 6 years I will not say that it did not happen. 

Mr. Couturier. Were you in any way consulted regarding the dis- 
missal of the indictments? 

Mr. Ketuty. No, I do not think I was, but then there would not 
have been any reason to consult me. As I understood our setup 
within the Commission, Mr. Rubin was the gentlemen who was the 
associate solicitor and talked directly about these matters by way of 
liaison and so forth with the Department of Justice. I do not recall 
that anybody consulted me about it, but as I said there would not be 
any particular reason why anybody should. 

Mr. Couturier. That is all. 

Mr. Keartine. Mr. Jonas? 

Mr. Jonas. No questions. 

Mr. Keatina. Mr. Willis? 

Mr. Rocers? 


Mr. Rogers. No questions. 

Mr. Keatina. That is all. Thank you very much, Mr. Kelly. 

The committee will stand adjourned until tomorrow morning at 
10 o’clock. 

(Whereupon, at 4 p. m., the subcommittee recessed to reconvene 
at 10 a. m., Friday, May 1, 1953.) 
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House or REPRESENTATIVES, 
SpecIAL SUBCOMMITTEE TO INVESTIGATE THE DEPARTMENT 
OF JUSTICE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met pursuant to call at 10:10 a. m., room 346 
House Office Building, Hon. Kenneth B. Keating (chairman of the 
subcommittee) presiding. 

Present: Messrs, Keating, Jonas, Hillings, Willis, and Rogers. 

Also Present: Robert A. Collier, chief counsel, and W. Wade 
Bromwell, staff investigator. 

Mr. Keatine. The committee will come to order. Mr. Paisley, 
will you raise your right hand? 

Do you solemnly swear that the evidence you give in this proceeding 
will be the truth, the whole truth and nothing but the truth, so help 
you God? 

Mr. Paisuey. I do. 


TESTIMONY OF WILLIAM A. PAISLEY, ATTORNEY, 
DEPARTMENT OF JUSTICE 


Mr. Couturier. For the record, this is Mr. William A. Paisley. 

Mr. Paisley, where did you receive your legal education? 

Mr. Pastry. At George Washington University in this city. 

Mr. Couuier. And you are a member of the District of Columbia 
bar? 

Mr. Patstey. I am, yes 

Mr. Coie. Any others? 

Mr. Parstey. After I worked my way through George Washington 
I passed the District of Columbia bar and went to Florida. I passed 
the Florida bar in 1925. 

Mr. Couuier. Did you practice in Florida? 

Mr. Paistey. I got a job down there with a law firm. I stayed 
there for a year. 

Mr. Couurer. Where was that, what town? 

Mr. Paistey. Jacksonville, with the firm of Flemming, Hamilton, 
Diver, and Flemming. That was during the land boom. When the 
boom busted I got outside for myself and was in practice there until 
the fall of 1928. I managed to make a living. I was offered a job as 
an assistant United States attorney, which position I held from the 
latter part of November 1928, until I came up here. 

Mr. Couturier. Where was that, in Jacksonville? 

Mr. Paisitey. In Jacksonville. That washeadquarters. However, 
I was all over the State from one term of court to another. 


567 
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_ Mr. Counter. When did you come to the Department in Wash- 
ington? 

Mr. Paistey. Right after Pearl Harbor. I was offered a job trying 
to enforce this new price regulation that had gone into effect. They 
offered me a little more money so I came up here. By that fall I had 
enough of it and the Department of Justice asked me to come back over 
and help try cases, so | went back to the Department of Justice and 
have remained there since. 

Mr. Courier. What division or divisions have you been in, in the 
Justice Department? 

Mr. Paistey. The Criminal Division only. 

Mr. Couuier. All the time? 

Mr. Paisutey. Yes, sir. 

Mr. Couuier. And the Fraud Section? 

Mr. Paistey. Well, when I first went there they put me to trying 
cases and I was assigned to the War Fraud Section. They made me 
what they call head of the Trial Unit of the War Fraud Section 
after a while. When Mr. Roy Frank left the position of head of the 
Fraud Unit of the General Crime Section, I succeeded him. 

Mr. Cou.rer. That was what year? 

Mr. Patsuey. Well, now, you have got me there. I do not re- 
member. It probably was in 1946. 

Mr. Couturier. What position did you hold at the time you first 
became associated with the Crummer case? 

Mr. Patsuey. I was in the position which Mr. Frank had held and 
had just succeeded him. 

Mr. Couurer. In what manner did you first become associated 
with this case? 


Mr. Patstey. Well, it was a pending case in the unit when I 
i 


went in there. I undoubtedly heard of it and knew it was there. 
It was in the field. 

Mr. Cou.ier, It was in a stage of investigation at that time? 

Mr. Paistey. No, the indictments had been returned. 

Mr. Couturier. When you first went in? 

Mr. Paistey. Yes. It first came to my attention—I have no 
personal present recollection of this, but from my thoughts, from a 
memorandum I found in the file, the first time it came to my attention 
was when some insurance company executive wrote in and I think 
he said he had seen a bill of particulars and he was coming to the 
defense of Crummer. He said the facts were not true. We passed 
the information on over to the SEC in a routine manner. 

That is the first time it evidently came to my attention. 

The next time was when I was asked to come up to Mr. Caudle’s 
office and Mr. Whitehair and Mr. Fly were there. Mr. Caudle 
stated to me and the other lawyers who were there in the Division 

Mr. Wiu1s. That would be February 14, I guess. 

Mr. Couuier. Yes, or 15. 

Mr. Patstey. These gentlemen had come in and stated in effect 
that they had tried to have a hearing or to talk to some of the Se- 
curities and Exchange Commissioners to find out what this thing 
was all about. ; 

Mr. Cotter. Before you went to this conference, had you actually 
reviewed this case? Did you know anything about it at all? 

Mr. Paistey. No, sir. 
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Mr. Couturier. In other words, you went into that conference 
pretty cold? 

Mr. Paisutey. Yes, sir, I certainly did. 

Mr. Couurer. You were brought in for what reason? 

Mr. Paistey. Well, just as I was stating, as I remember it—and 
I remember that day. Mr. Caudle said that these men had come in 
and had represented to him that they wanted to be heard, that they 
had tried to get an appointment with the Commission. The Com- 
missioners, or whoever they tried to see, had sent them out to Mr. 
Hart. They went out to see Mr. Hart and Mr. Hart had told them 
that they were just making a routine investigation. 

Let me get this straight. They did not represent that they had 
tried to see the Commissioners. I think they said this Mr. Caldwell, 
was it, one of the lawyers of record, had tried to do that. I think 
that is the way it was. 

Anyway, they wanted to be heard. They had some facts that 
they wanted to present and Mr. Caudle said he had decided to hear 
them. I, and the other lawyers in the Fraud Unit—Mr. Brooks and 
Mr. Madrix, who were two of the most experienced lawyers | had in 
the Unit—I am pretty sure they were there that day. We heard 
them make representations about the innocence of their clients. 

Mr. Couurer. Did you attend any preliminary conference prior to 
the time that Whitehair and Fly appeared? 

Mr. Patstey. No, sir, not that I recall. 

Mr. Couurer. You did not? 

Mr. Paistey. Not that I recall. 

Mr. Couurer. Were Brooks and Madrix familiar with this case? 

Mr. Paisutey. I am reasonably certain that they were not, not at 
that time. After these lawyers began to file papers with us they 
began to get familiar with it, I know. 

Mr. Couuier. But as of the time of the conference you feel that 
they were not? 

Mr. Paistey. After that, and as these lawyers would come back 
from day to day and file papers with us and argue with us and talk to 
us about the case. I remember I got that big 750-page report out 
and took it home many nights myself, trying to get to the bottom of 
it to see what the facts were. 

Mr. Co.urer. Let’s take this in the sequence that it developed. 
You went to the first conference and heard Fly and Whitehair. What 
did Fly and Whitehair tell you? What was their statement, the 
best you remember? 

Mr. Paisuey. For the purposes of accuracy may I refer to a memo- 
randum that I found that I prepared? 

Mr. Couuter. Yes, sir. 

Mr. Wiuuis. When was that prepared? 

Mr. Paistey. This one was prepared December 22, 1947. 

Mr. Couuier. December 22, 1947? 

Mr. Patsutey. Yes, sir. 

Mr. Coturer. That would have been sometime after the confer- 
ence? 

Mr. Patstey. It is a memorandum which I wrote to the Attorney 
General, 

I was then Chief of the General Crime Section. It is based on a 
memorandum which I apparently prepared on July 16, 1947. 


807388—53—pt. 1——-3T7 
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Mr. Keatina. This is not a memorandum of your conversations 
of February 1946? 

Mr. Patstey. Not made contemporaneously with the event, sir, 
but I think it is fairly accurate as to what went on. 

Mr. Couturier. Where did you get the information to put in this 
memorandum, just from your memory after that period of time? 

Mr. Partstey. Undoubtedly from my memory and discussions with 
Mr. Brooks and Mr. Madrix. 

Mr. Cottier. You did not make any memorandum subsequent to 
or shortly after the conference? 

Mr. Paistey. Oh, no, I did not go in there for the purpose of 
making any notes. I did not feel that it was anything that required 
it. 

You asked me what was said. This memorandum states, In November 1945, 
Mr. James Lawrence Fly, attorney at law, 30 Rockefeller Plaza, New York City, 
accompanied by Mr. Francis B. Whitehair, Whitehair, DeLand, Florida, appeared 
at the Department of Justice representing Roy E. Crummer and other defendants. 
In substance, these attorneys complained that although efforts had been made to 
discuss the investigation with the officials of the Securities and Exchange Com- 
mission, such opportunity had never been granted. It was represented that 
Mr. Crummer and his attorney, Mr. R. B. Caldwell, Kansas City, had made an 
appointment to see one or more of the Commissioners on the Securities and 
Exchange Commission for August 3, 1942, but that upon their arrival they were 
unable— 


Mr. Courier. 1942? 
Mr. Paistey. Yes, sir, that is what I have got here. 


But that upon their arrival they were unable to see one of the Commissioners 
and were referred to a subordinate. It was further represented that they were 
prevented from presenting their side of the case and were told only that they 
would have to see Mr. Thomas B. Hart, regional director at Chicago. It was 
further represented that upon contacting Mr. Hart he advised only that a routine 
investigation was being made. These attorneys complained that their efforts to 
ascertain the purpose of the investigation, how it originated, who was responsible 
for it and what it was expected to disclose and to be heard or denied. It was 
further represented to the Department of Justice that the indictments had been 
returned largely, if not principally, because of the fact that the grand jury pro- 
ceedings were dominated by the SEC investigators’ attorneys, who had been 
investigating the matter since 1941, approximately. 

It was further represented that had the Department of Justice thoroughly 
considered the facts and been fully advised as to the facts, that the indictments 
would never have been returned and that they in justice should be dismissed 
without trial. 

It was further represented that a great injustice had been done to the defendants, 
none of whom had criminal records, and all of whom were said to be responsible, 
reputable individuals. 

The Department of Justice was therefore urged to reappraise the case and to 
consider facts, including documentary evidence which the attorneys were prepared 
to present. 

They were informed that, of course, the Department would be glad to hear and 
consider anything which they had to offer, but on the condition that the SEC 
attorneys, investigators, and other officials of the Commission be present at the 
conference and be afforded opportunity to participate in the discussions and that 
representatives of the defendants be willing to have an open discussion and to 
answer all questions. 


Following the representations to the Department— 
Mr. Wits. Are you talking about representations-that were made 
in November 1945? 


Mr. Paisley (reading): Be afforded an opportunity to participate in the dis- 
cussions and that representatives of the defendants— 
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let me see if I understand you. 

Mr. Wixuts. | understand that what you are talking about is laying 
the background for the conference that was held in February 1946, 
and you are now relating the representations that were made to the 
Department justifying the conference. These representations were 
made in November. Are you still on that? 

Mr. Paistey. Yes, sir. These were the things that were either 
said by Mr. Fly or Mr. Whitehair in my presence or Mr. Caudle was 
bringing us lawyers up to date on the thing when he called us up there. 

In substance that was what they were complaining about and as I 
remember it he told them, ‘‘Well, that is all right, we will be glad to 
hear you, but you understand before we make any decision we want 
the people who investigated this thing to come in and it has got to 
be open and anybody you bring in and yourselves 

Mr. Wis. I just wanted to establish dates in my mind. 

Mr. Paistey. To go on: “Following the representations to the 
Department by Mr. Fly and Mr. Whitehair in November 1945, they 
filed with the Department numerous documentary exhibits which 
were thoroughly considered by the Criminal Division in connection 
with the case report in the files which had been submitted by the 
Securities and Exchange Commission.”’ 

Now, I remember that I asked Mr. Brooks and Mr. Madrix to take 
the onus of looking into this thing. They had a copy of the report 
and they had these exhibits. Of course, I had other things to do, but 
I tried to keep up with it because I knew we were going to be called 
in to these conferences. 

As I say, I took this big report home at night many a time and tried 
to get it figured out. 


As a result of the consideration of these documents it was concluded on De- 
cember 18, 1945, in a memorandum prepared by Ben Brooks and approved by 
myself for Mr. Nash Adams, Chief of the General Crime Section, that the prose- 
cution was faced with grave difficulties, that the facts indicated a lengthy trial 
with little hope of a successful prosecution. This was a tentative conclusion, 
subject to the contemplated conference which was to ensue at which attorneys 
for Crummer and the Securities and Exchange Commission representatives would 
be present. It was understood between Mr. Caudle, Assistant Attorney General 
in charge of the Criminal Division, and Mr. Fly and Mr. Whitehair that the docu- 
ments that they submitted in November 1945 were to be made available to the 
Securities and Exchange Commission for their information, appraisal, and com- 
ments. 

Accordingly, all of the data submitted was made available to the SEC. Subse- 
quently, the nature of these two indictments was discussed from time to time and 
given careful consideration by the Department in a conference with the Securities 
and Exchange Commission representatives. 

The misgivings of the attorneys in the Criminal Division as to the merits of 
these two cases became intensified as time went on and on February 14 and Febru- 
ary 15, 1946, the conferences were held. The Department sent for the United 
States Attorney, Mr. Randolph Carpenter, and his assistant, Mr. Eugene Davis. 
Mr. Carpenter had disqualified himself because he represented an estate that held 
stock in one of the Crummer companies and Mr. Davis was therefore actively 
representing the United States Attorney’s office, having collaborated with the 
Securities and Exchange attorney, Mr. Brown, in the presentation of the case. 

Present in the conference were Mr. Robert Rubin, Mr. E. Russell Kelly, a 
Securities and Exchange Commission attorney, who had subsequently been 
appointed as chief counsel for the Government in the trial, Mr. Alexander J. 
Brown, investigator-attorney who had presented the matter to the grand jury, 
and Mr. Robert Wright, Assistant Regional Administrator of the Securities and 
Exchange Commission, at Chicago, and a Mr. French, attorney of the Commission. 

Representing the Criminal Division of the Department of Justice were Mr. 
Caudle, Mr. Nash Adams, Mr. Paisley, Mr. Ben Brooks, and Mr. Curt Madrix. 
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Representing the defendants were Mr. James Lawrence Fly and Mr. Francis 
P. Whitehair. 

During the conference, Mr. D. A. W. Bangs, vice president of the American 
United Life Insurance Co., Indianapolis, Ind., whose company was one of the 
alleged victims, appeared at the request of Mr. ‘Crummer’s attorneys and made a 
statement favorable to the defendant’s position. He was subjected to cross- 
examination by the Commission’s attorneys and by the Department’s attorneys. 


Shall I go on and read this? 

Mr. Couturier. Does this continue on with the conference of Febru- 
ary 14 and 15? 

Mr. Paisutey. Yes. It is just a little longer. I think I might as well 
complete it if it is agreeable. 


At the conference the attorneys for the Department as well as for the Securities 
Exchange Commission thoroughly questioned Mr. Fly and Mr. Whitehair as to 
the merits of the controversy. The discussions lasted for approximately two full 
days. Messrs. Fly, Whitehair and Bangs were discussed and the conference was 
resumed between the Criminal Division attorneys and the Securities attorneys 
and the United States Attorney and his assistant. As a result of these open and 
full discussions, the attorneys representing the Criminal Division unanimously 
reached the conclusion that these cases were hopeless and that it would be a 
miscarriage of justice to permit them to go to trial and that a motion should be 
made to the court for an order of dismissal. 

On March 7, 1946, a memorandum setting forth the conelusions of the Criminal 
Division as to the Citrus County case was prepared from Mr. Caudle to the 
Attorney General. A copy of the memorandum is attached hereto. 

On March 27, 1946, which was 20 days later, the Criminal Division prepared a 
memorandum as to our conclusions as to the Panama City case in which it was 
recommended that this indictinent also be dismissed. A copy of said memorandum 
is hereto attached. 

Before final action authorizing dismissal was taken, however, the Criminal 
Division again called in representatives of the Securities. This conference was 
held on May 10, 1946. Representing the Commission were Mr. Robert Rubin, 
Mr. E. Russell Kelly, and Mr. French. Representing the Criminal Division we re 
Mr. Caudle, Mr. Adams, Mr. Paisley, Mr. Brooks and Mr. Madrix. The repre- 
sentatives of the Commission previously had been informed of the conclusion 
which the Criminal Division had reached and that the purpose of the conference 
was that they might submit any additional facts which properly should be con- 
sidered. Mr. Rubin acted as spokesman for the Commission and conceded that 
there were no facts which had been overlooked. 

While the Commission’s attorneys did not agree with the Criminal Division’s 
attorneys as to the merits of the case, it was conceded that the Citrus County 
case ‘‘was not too strong.” 

Mr. Rubin was none too hopeful about the outcome of the case. However, he 
expresse d the opinion that each of them would get to a jury and that he wanted 
a jury to have the opportunity to pass on the facts. At the conference Mr. 
Rubin did not submit to the Department any new or additional material which 
can be considered as a basis for changing our opinion that the cases should not be 
prosecuted. Attached hereto as an exhibit is a copy of the Department’s letter 
to the Securities and Exchange Commission dated November 12, 1946, advising 
as to the reasons for dismissal. 

That letter you have had read to you heretofore. 


Mr. Cou.rer. These conferences back in November 1945, that 
Mr. Fly and Mr. Whitehair had with Department representatives, 
whom did they see at that time? 

Mr. Patstey. Whom did Fly and Whitehair see? 

Mr. Co.uter. Yes, sir. 

Mr. Paistey. The first time I saw them was, as I say, in Mr. 
Caudle’s office. He had already decided, apparently, that he was 
going to hear these people, and I was just called up as a subordinate 
to sit in. 

Mr. Cottier. Don’t the Department records reflect the persons 
that they saw when they came in? 

Mr. Paistey. You mean originally? 
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Mr. Couurer. Yes. You have referred back now to November 
1945, when Fly and Whitehair came to the Department and made 
certain representations. 

Mr. Paistey. You ask me if the Department records reflect it. I 
have not gone over those records. I have not seen them in years 
now. I could not answer that. 

Mr. Co.urer. None of the memoranda that you have reflect it? 

Mr. Paistey. No, sir; they do not show it. I understand what 
you are probably getting at. I will say this, without any knowledge 
of the facts. My impression was that these gentlemen had probably 
been up to the Attorney General and later were referred down to 
Mr. Caudle and when Mr. Caudle heard them my impression was 
that he had decided to hear these people and he called on his sub- 
ordinates, of whom I was one, to sit in and listen. 

Mr. Cotiier. Who was in charge of this case, as far as the working 
level was concerned? 

Mr. Parsutey. Well, it was a case in charge of the United States 
attorney. 

Mr. Couturier. Who in the Department? 

Mr. Paistey. My unit would supervise anything that came in. 

Mr. Couturier. Who personally would supervise it? Who was 
responsible for this case? 

Mr. Paistey. I do not remember whether it was assigned to Brooks 
or Madrix. It undoubtedly was assigned to one or the other. 

Mr. Coturer. And you were their superior? 

Mr. Paistey. Oh, | was their superior. Any correspondence com- 
ing in would have come to my desk, and I would have routed it out 
to the man who had the file charged to him. For instance, if they 
had called in for authority to investigate the jury panel or something 
like that, or had written in to dismiss the indictment or something 
like that, it would have come to my desk. Is that what you mean? 

Mr. Couurer. Up until the time of the conference in February 
when you first saw Fly and Whitehair, did you receive or see any 
new material that they had brought in? 

Mr. Paistey. I saw Whitehair and Fly in November of 1945. 

Mr. Couturier. You did see them in November of 1945? 

Mr. Patstey. Didn’t that memorandum give that date? I thought 
it did. 

Mr. Couuier. That is what I asked you, who saw Fly and 
Whitehair in November of 1945? 

Mr. Parsuey. I saw them, for one. I was called up there. Mr. 
Caudle was there. I have no present recollection of who the other 
lawyers might have been, but I know there were some other lawyers. 
Probably Mr. Adams, my superior. 

Mr. Couuier. So far as you can determine, this is the only memoran- 
dum reflecting your contacts with these individuals, is that right? 

Mr. Paistey. Oh, no. As I say, a memorandum was written 
in each case. I would think that you would have it, if you had looked 
at these files. A memorandum from Mr. Caudle to the Attorney 
General recommending the dismissal of each case. 

Mr. Co.uier. I am speaking of your conferences with the individ- 
uals. Is their any memorandum on record showing what occurred 
at those conferences? You say you saw Fly and Whitehair in 
November? 
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Mr. Parsutey. I do not think any memoranda of the conferences 
were made. There could have been, but I do not think so. 

Mr. Courier. Do you remember that Fly and Whitehair at the time 
you saw them in November 1945, bad any material, any new evidence? 

Mr. Parstey. My impression was that that first day they did not 
submit anything. 

Mr. Couturier. Are you talking about November 1945? 

Mr. Parstey. Oh, yes, yes. They were in several times that date 
and in February. 

Mr. Couturier. Did you see them several times? 

Mr. Paistey. Yes, I undoubtedly did. 

Mr. Couurer. But there is nothing to reflect any record of the 
conversations with them? 

Mr. Patstey. Well, there probably are in the files also of trans- 
mittal of these documents. 

Mr. Couurer. I am speaking of memoranda reflecting what occurred 
during the conferences you had with these attorneys. 

Mr. Paistey. I wrote none and I do not recall ever seeing any. 

Mr. Courier. Is it a policy in the Department when defense 
attorneys in a pending matter, a criminal matter in this instance, 
come in to discuss the merits of the case with Department attorneys 
that no record is made of what goes on in those discussions? 

Mr. Patsutey. I would say that increasingly in recent days people 
are getting more cautious. I make a memorandum for the file on 
almost every telephone conversation that I have a chance to do it. 

Mr. Coututer. But back at that time you did not? 

Mr. Paistey. You often times do not have time to do it. 

Mr. Couurer. I understand that. 

Mr. Paisiey. But for your own protection you ought to do it. 

Mr. Co.urer. But back at that time there was no policy on that? 

Mr. Partstey. No, nobody was so suspicious of one another in those 
days as they have gotten to be today. 

Mr. Couurer. During the several occasions that Fly and Whitehair 
came in, do you recall that they had any letters of any kind from 
bondholders? 

Mr. Paistey. Oh, they brought them in, plenty of them, as time 
went on. 

Mr. Couturier. When did they first bring them in, do you remember? 

Mr. Paisutey. That I do not know. The file ought to show it 
because I think letters of transmittal came in. They brought them 
in with these big black backs on and made a very good presentation. 

Mr. Couurer. Did they bring those letters to the February con- 
ference? 

Mr. Patsy. I think they had already been filed. 


Following representations in November, they filed with the Department 
numerous documentary exhibits. 


Now, if you are asking me the date when they brought in the letters, 
Mr. Collier, I cannot give you that. 

Mr. Cottier. Do you remember that they had any of these letters 
with them at the time of the February conference. ° 

Mr. Pais.ey. I do not remember. I just do not. 

Mr. Couturier. Do you remember that that particular part of the 
new material was discussed in those February conferences? 
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Mr. Paistey. Well, I know they had this fellow Bangs there and 
we had received a letter from another insurance—— 

Mr. Wits. No, that would be in March. 

Mr. Couurer. Yes, that was in March. 

Mr. Patstey. Oh, that was in March. I see. 

Mr. Cottier. How about in February? 

Mr. Patstey. I do not remember whether they said they had them 
or could get them but I know pretty early in the presentations they 
told us they had interviewed a lot of these supposed victims. 

Mr. Couuier. These letters that we have heard about were in your 
possession? They had been furnished to you by the defense attorneys, 
is that correct? 

Mr. Paisuey. Yes, sir. 

Mr. Couturier. How many of these letters were there? 

Mr. Patstey. Well, you asked me that the other day and I went 
through these exhibits. Of 46 supposed victims named in the indict- 
ments as having been defrauded, 23 of them wrote in letters, according 
to one of these memoranda. 

Mr. Couurer. That would be exactly half? 

Mr. Paistey. And 11 more, in part 6 of exhibit 8-A, which these 
lawyers had brought in, had given them letters. Those individuals 
had been interviewed by the Securities and Exchange Commission 
investigators but not named as victims in the indictment or the bill 
od particulars. They had 38 more letters from investors who had 
not been interviewed by the agents. 

Mr. Cotuirer. How many were letters from persons who had ap- 
peared before the grand jury? ’ 

Mr. Paistey. That I do not know, sir. 

Mr. Couturier. You could not establish that? 

Mr. Paistey. I donot know. That probably could be established, 
but I do not know. 

Mr. Co.turer. Did these letters serve as a basis for your ultimate 
decision, or a part of the basis for your ultimate decision? 

Mr. Parsuey. Well, it certainly affected my judgment. 

Mr. Couuier. It did? 

Mr. Paisuey. Yes, sir. 

Mr. Couuier. You gave a lot of weight to these letters? 

Mr. Paisuey. I did, yes, sir, because I had had difficulty with 
witnesses who change their story. May I say in answer to that, that 
in a case of this kind you have got to have enthusiastic complaining 
witnesses, usually, if you are going to win. You have got to have 
somebody who has lost some money and he is mad about it. You have 
got a hard enough case in that situation. 

Mr. Couurer. We have heard testimony that these people did not 
know they had lost any money. 

Mr. Patstey. That frequently happens. 

Mr. Couuter. Is that not true in this case, from the evidence that 
was developed? 

Mr. Parstey. I do not know whether they lost any money to which 
they were entitled. 

Mr. Cotuter. You do not? 

Mr. Paisuey. No, sir. 

Mr. Coxirer. You mean you disagree with the theory that these 
people lost any money at all? 
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Mr. Paistey. I mean to say this, that it was a highly controversial 
case, and I mean to say that the Citrus County case, in my judgment, 
turned almost exclusively on the interpretation of this civil contract 
between the Crummers and the county. The word “exchange” was 
not even in the document. I know that the attorney who drew the 
contract, a Mr. Pleus—— 

Mr. Couturier. A Crummer attorney? 

Mr. Paistey. He was a Crummer attorney. He came in to the 
Department there in his Navy uniform. He had just come back from 
the service. He told us that he drew the contract and told us that it 
was a standard form, that he certainly, as a lawyer, intended no ex- 
change. That is pretty good evidence. 

Mr. Couturier. Did you establish that it was a standard form? 

Mr. Paistey. Well, I had no reason to doubt it. They had fur- 
nished us some documentary evidence along that line. 

Mr. Couuier. But you did not compare it with others to determine 
whether it was or was not a standard form? 

Mr. Paistey. I did not go that far, no, sir, but I did have the highest 
respect for Mr. Pleus. He was a brother Florida lawyer. 

Mr. Co.trer. But he had drawn the contract so his statement 
would be self-serving. 

Mr. Paistey. I took that into consideration. 

Mr. Cout.ier. Now, these letters that you gave a lot of weight to, 
were these letters voluntary contributions by the individuals who 
sent them in? 

Mr. Paisuey. I doubt that very much. 

Mr. Couurer. As a matter of fact, dic. the letters not refer to a 
brief communication from Crummer in December? 

Mr. Paisuey. I do not recall, sir, but it is undoubtedly true that 
they went out to get the letters. 

Mr. Coturer. And in December Crummer had solicited these 
letters, had he not? 

Mr. Parstey. And so had the Securities and Exchange Commission 
investigators. They had gone out to talk to these people. 

Mr. Couturier. They had gone out and interviewed the people and 
had set up a list of witnesses who appeared, as I understand it, before 
the grand jury. 

Mr. Pais.ey. It was a case where they sought out the complaining 
witnesses,and Crummer sought out witnesses who did not complain. 

Mr. Co.uier. Did you do anything further to establish the credi- 
bility of these letters? 

Mr. Paistey. No; I did not. 

Mr. Couuier. You did not have these people interviewed to find 
out whether, as a matter of fact, they had written the letters? 

Mr. Paistey. No; we had no doubt about that. I do not think 
you will find there was any doubt about it. 

Mr. Couurer. Did you determine whether or not the letters had 
the wording suggested in the solicitation? 

Mr. Patstey. That could have been. 

Mr. Cotter. Would you still have given weight.to the letters if 
that were the case? 

Mr. Parstery. I knew this, that regardless of the fact, perhaps the 
Crummers might have improperly induced these people to write them. 

Let me answer your question. They might have improperly 
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induced the people to give them letters. The prosecution, neverthe- 
less, would have been confronted with those letters at the trial. 

Mr. Couurer. Confronted with the letters, but the person might 
have written a letter under the guiding hand of someone else and 
then made a different type of witness when you put him on. 

Mr. Paistey. What do you mean by that? 

Mr. Couuier. In other words, if the wording had been suggested, 
then when the person was put on as a witness that would not neces- 
sarily follow that that would be his testimony. 

Mr. Parser. Yes. 

In other w ords, some of them might not have turned out to be 

Mr. Cottier. As hostile as they would appear from their letter? 

Mr. Paistey. That is possible; yes 

Mr. Couturier. But you have stated that you gave great credence to 
these letters in your consideration of dismissing the case? 

Mr. Paistey. The fact that everybody was satisfied and had 
gotten par plus interest on his investment, it looked pretty hopeless. 

Mr. Couurer. But you made no investigation to determine whether 
or not that was actually the fact. You had these letters that were 
presented to you by the defense attorneys. You say there is a possi- 
bility that there were reservations in writen the letters and other 
possibilities existed. 

You did not examine those facts? 

Mr. Paistey. We made no investigation of the source of the letters. 
We did not interrogate those people; no, sir. 

Mr. Courier. Did Mr. Brooks, to your knowledge, in your dise us- 
sions with him, give the same amount of weight to these letters? 

Mr. Paistny. You have him here. Suppose you ask him? 

Mr. Couurer. You had a discussion that you refer to. 

Now, you are bound to have discussed, in that, the pros and cons 
of the case? 

Mr. Paistey. Why certainly, Mr. Collier. 

Mr. Couuier. Were the letters, in the minds of the other people in 
those discussions, given a lot of weight? 

Mr. Paistey. They undoubtedly were. Mr. Madrix, who prepared 
the two memor andums recommending the dismissal, certainly says so 
in his memorandums. That was one of the fac tors, so far as I was 
concerned, and do far as Brooks was concerned and so far as Nash 
Adams was concerned. 

Mr. Couuier. Now we have established the letters which were sent 
in by the defense attorneys. 

You gave great weight to them. What other factors did you give 
weight to in coming to this decision? 

Mr. Paistey. I did not come here prepared to argue the merits of 
this case. My memory has been refreshed a great deal by what I have 
heard here the last 2 days. 

Mr. Couuier. Our inquiry is to determine why the case was dis- 
missed. To answer that, you would necessarily have to tell us your 
reasoning in applying this ‘set of facts to accomplish that end. 

Mr. Paistey. Without reference to any notes, I can tell you insofar 
as the Citrus County case was concerned that I was persuaded very 
largely by the fact that a criminal prosecution of this kind, based 
almost exclusively on the interpretation of a civil contract, is a pretty 
weak case. 

That was one factor. 
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The other factor was that these people had gotten practically—they 
had gotten their investment. I am speaking now of the Cirtus 
County case. None of them were complaining about the thing. It 
was a case where the Securities and Exchange Commission had gone 
out and worked the case up. That was another factor. 

The judge who had heard these demurrers said he was not going to 
pass on whether they were entitled to an exchange or not until the 
thing came on for trial, and it was obvious that that would be a pretty 
highly controversial issue. 

They are the things I remember about the Citrus County case. 

Mr. Couturier. Let us go back—— 

Mr. Paistey. Do you want me to answer your question? 

Mr. Co.urer. Let me ask you a question: You say that you con- 
sidered the construction to be placed upon the civil contract in the 
Citrus County case? 

Mr. Paisutey. Yes, sir. 

Mr. Couiurer. We have had testimony that that contract was 
drawn by the Crummer attorneys and that there was evidence in 
your possession in this report indicating that in an official written 
memorandum the company attorneys had been instructed that the 
contract should not reveal the probable course of procedure in the 
agreement at the present time. 

Was that taken into consideration in weighing that particular 
matter? 

Mr. Patsuey. I do not know whether that was brought up or not, 
Mr. Collier. I cannot remember that. 

Mr. Couturier. It was in the report that you had available to study? 

Mr. Patstey. It might have been in that 750-page report. It 
might have been in there. 

Mr. Couturier. Did you not pretty thoroughly study that 750-page 
report? 

Mr. Patsuey. I did; yes, sir. 

Mr. Couurer. But you did not come across that? 

Mr. Paistey. I do not remember whether that was in there, but 
it would not have been controlling with me. 

Mr. Couturier. It still would not have altered your opinion? 

Mr. Patsiey. It would not have altered my opinion. 

I had had a lot of experience battling this kind of case and my 
honest opinion was that they could not win this case. And it is 
today. 

Mr. Couurer. How about the Panama City case? 

Mr. Paristey. That was a case where those bonds had gotten 
down, I believe, to 17 cents on the dollar. 

Mr. Wits. What is that? 

Mr. Paistey. They had gotten down to 17 cents on the dollar. I 
think that is how low they had gotten. 

Mr. Wits. Do you say 17 or 78? 

Mr. Paistey. 17. These Kansas investors, their investment was 
in jeopardy for years. They even stopped, one time, getting any 
interest at all. ' 

The Crummers, who had sold the bonds to them originally, became 
a bondholder’s protective committee under powers of attorney, and 
they were authorized to take steps to collect the principal and interest. 

As a result of that, they brought the suit and got judgment for 
back interest. 
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That has all been brought out here, of course. 

Eventually the county through tax collections was able to pay in 
on the judgment instead of paying interest on the bonds as they went 
along. The best they could do, apparently, was pay interest on the 
judgment. 

So this money was accumulated in the banks. Presumably any 
bondholder who had signed these powers of attorney certainly could 
have found out the facts about the judgment. As time went on, we 
were told by the defense lawyers that the Crummer organization 
exerted a lot of effort to refinance the thing and bring the county 
out of “‘the red” and get the bondholders to get in a little. 

In other words, they were trying to adjust the thing, which un- 
doubtedly cost them money at the time. They got what they called 
temporary representation agreements from them which succeeded the 
powers of attorney, and later extensions of those agreements. As I 
remember, those agreements provided, or at least recited, that these 
peovle had sold their coupons to the Crummers. 

That influenced me a great deal, I remember. The Crummers 
contended that they had bought these coupons from these people. 

Eventually those pople got the full principal on their money, as I 
remember it. 

Mr. Couturier. They got the principal and some interest. 

Mr. Paistey. And some interest, yes. 

Mr. Couurer. But did they get all of it? 

Mr. Patsutey. That, to my mind presented a pretty weak case and 
a highly controversial one. 

Mr. Couurer. The fact that the people got back their principal and 
some interest was sufficient, in your mind, to say that the case was 
weak? 

Mr. Paistey. That, and all the other facts and background 
the case. I would not want to answer that ‘‘Yes,’”’ I am sure. 

Mr. Couurer. So in your opinion, both of these cases were weak, 
is that it? 

Mr. Paisuey. Yes, sir; they were. 

Mr. Couuier. And hard to try? 

Mr. Patstey. Yes, sir; they were. I did not think I could win 
them. 

Mr. Couturier. We have had testimony from men who were actually 
out there getting ready for trial. Those men have testified they 
were ready to go to trial. They were ready to try the case. 

Mr. Paistey. That is right. 

Mr. Couuier. They believed in the case? 

Mr. Paistey. That is right. 

Mr. Couturier. And that is the best kind of a lwayer to have, is 
one who believes in the case? 

Mr. Patstey. That is right. 

Mr. Couuier. Did you consider the fact that they believed in the 
case and they were ready to go in there and fight it? 

Mr. Patsuey. I certainly did, and I considered they were over- 
enthusiastic, in my judgment. That was their lives, prosecuting 
these SEC cases. 

Mr. Couturier. Would that be reason for dismissing a case where 
you had two indictments, one of which had been carried all the way 
to the Supreme Court and found good? 
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You had lawyers from your own Department and from the SEC 
who were ready, willing, and, they rasenbrcre tem tern case and thought 
they would win it. 

Was that any reason to dismiss the ease? Would it not have been 
better to go ahead and let the thing be tried and let the jury decide? 

Mr. Partsury. Mr. Collier, that would have been the line of least 
resistance, but I was never a man, thank God, who would follow the 
line of least resistance if I thought a case ought to be dismissed. 
If I thought the evidence was insufficient, extremely weak, and that 
the taxpayers and the jurors and the witnesses and the parties would 
be put to the inconvenience and expense of a long trial and I did 
not think there was a case, my idea is to dismiss it. 

Mr. Couturier. That is your own personal opinion, is it not? 

Mr. Paistey. Yes, sir. 

Mr. Coturer. Should we not also weigh the fact that a grand jury 
of 23 citizens had passed on this? 

You had numerous other attorneys who were ready to battle it out 
in court. 

Mr. Paistny. Yes, sir. I have been before grand juries, as 
probably members of the committee have, many times. I have been 
before grand juries when SEC cases were presented. 

Grand jurors do not understand the legal intracacies of a case of 
this kind. I am sure those people acted on what they thought—— 

Mr. Coutier. I am sure they did, too. They were good honest 
Kansas citizens. They were sitting there for long weeks. 

You are telling me, in other words, that you, as an individual, 
thought the case was weak and, in spite of all these other matters, 
that what you were doing in effect was to substitute your judgment 
for that of a jury. 

Is that not right? 

Mr. Patstey. Well, I was performing what I thought was my duty 
to recommend to my superiors what I thought about this case, and I 
did. You must remember that two Federal judges had said that this 
Panama City indictment did not even charge a crime. Two others 
had said that it did. 

That was a factor, in my consideration. 

Mr. Couturer. That is right, but in the final result they had said 
it was good, had they not? 

Mr. Paistry. Well, it was 2 to 2, and the Supreme Court had 
denied certiorari, which as all lawyers know, is not determinative of 
anything. 

Mr. Keatinc. Is what? 

Mr. Couturier. They looked at the facts and decided whether they 
wanted to hear the case or not. 

Mr. Paistey. Not on certiorari, they did not. What I mean to 
say is that a denial of certiorari does not mean that the Supreme 
Court felt the indictment was good. It just meant there was no reason 
why they should assume jurisdiction of the case at that stage. All 
lawyers know that. 

Mr. Coturer. But they upheld the indictment? 

Mr. Paistey. You know the facts, so you draw your own con- 
clusions. 

Mr. Cottier. You wrote a letter at the time of the dismissal of 
this case to the Honorable James J. Caffrey, Chairman of the Securi- 
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ties and Exchange Commission, wherein you set out the reasons for 
the dismissal of the indictment? 

Mr. Paistny. Yes, sir, I did. 

Mr. Couurer. Did you prepare that letter yourself, or did you 
prepare that in connection with other people? 

Did other people assist you in the preparation of that letter? 

Mr. Paistey. I feel certain that is my work. 

Mr. Couturier. That is your own letter? 

Mr. Paistey. It sounds like it. 

Mr. Cottier. And you drew from your own personal knowledge 
of the facts as they existed and the conclusions that had been reached? 
You had memoranda prepared? 

Mr. Patstey. I undoubtedly had access to the files and refreshed 
my recollection and did the best I could to draft a short letter in 
answer to the one I had. 

Mr. Couturier. It was pointed out yesterday that one particular part 
of that letter was a mistake, 

Mr. Paistey. What is that? 

Mr. Couurer. Mr. Rubin was misquoted in the letter. He wrote 
in, and I believe you wrote back a letter for Mr. Caudle advising 
him- 

Mr. Patstey. I do not know whether I misquoted him. 

Mr. Couuier. He took exception to it. 

Mr. Paistey. He says in the letter of November 12; 

Mr. Rubin acted as exposition man for the Commission attorneys and appra- 
ently frankly recognized the weaknesses in these cases. 


That did not mean he wanted them dismissed. 


Mr. Couuier. He did write in and disagree with that particular 
point, did he not? 

Mr. Patsutey. Yes, sir, and my initials are on the letter and [ 
undoubtedly wrote it, in which I agreed with him. 


You did not want them dismissed, but we thought you recognized the weak- 

nesses in the case. 
And, I am sure he did. I remember Mr. Rubin very well. We were 
very good friends and I have talked to him many a time about not 
only this case, but other cases. He was the liaison man with the 
Commission and our Department, and I, being in charge of the fraud 
unit, was the man he talked to so often when he came over to want to 
have us make their lawyers special assistants to the Attorney General 
to try their cases, among other things. 

Mr. Couturier. In your letter to Mr. Caffrey, you indicated that the 
Criminal Division had devoted considerable time to reviewing every 
aspect of the cases and held numerous conferences. 

You also stated: 


Additional facts not theretofore known to the Department were disclosed and 
considered during these discussions. 


What additional facts are you referring to in that communication? 
Mr. Paistey. The ones Mr. Collier sent up in these memoranda 
from the Attorney General to Mr. Caudle recommending dismissal of 
the indictments and the matters rather succintly stated in this letter 
to Mr. Caffrey and the matters set forth in this other memorandum 
which I assume your committee has, prepared by Mr. Ben Brooks, 





582 INVESTIGATION OF THE DEPARTMENT OF JUSTICE 


setting forth these exhibits that were filed with us by number, page, 
and so forth, all completely documented. 

I was trying to find a date on it so it could be identified. It dis- 
cusses a case from the beginning until the end rather thoroughly. 

Mr. Couturier. Do you have a date on that? 

Mr. Patstey. No, sir, it is not dated. I hope you will make that a 
part of your records. 

Mr. Wits. Is that part of the record? 

Mr. Couturier. We have seen it, but it is not a part of the official 
record yet. 

Mr. Wruuts. What about the document he refers to addressed by 
Mr. Caudle, as I understand——— 

Mr. Co.urer. Are you referring there to a memorandum dated 
March 27, 1946, on the Panama City case, and March 7, 1946, on the 
Citrus County case.? 

In both of them I recognized Mr. Madrix’s composition. I see his 
initials on here. That is the same Mr. Madrix that Mr. Davis testified 
yesterday made the statement that he thought he had a good case. 

Mr. Wiuus. No, it was Mr. Brown who said that. 

Mr. Patstey. Well, maybe it was Mr. Brown or Mr. Davis. 

Mr. Wiuts. Davis did not testify to that. 

Mr. Couurer. No, he did not. 

Mr. Patstey. One of them quoted Madrix as saying he thought 
they had a good case. 

Conceivably he might have said that in the early stages of the 
proceedings or the conferences. I would not say that he did not, but 
I do know that Mr. Madrix has discussed it with me many times. 
He is an available witness. He talked to me after your committee 
investors talked to him. He has never changed his position. He is the 
authority of these memoranda and I would have thought that you 
would have had these memoranda. 

Mr. Couturier. Your name has been brought into this by virtue of 
the fact that you wrote a lot of the correspondence and the letter of 
dismissal. 

Mr. Paistey. I did. 

Mr. Cotuier. At the time you were completely studying this 
matter as you have indicated, did you call in to Washington the 
exhibits out in the United States Attorney’s office that went along 
with this report? 

Mr. Patsuey. I do not think we had them all. 

Mr. Couturier. You just had the report itself? 

Mr. Paistey. I know we got the grand jury testimony. 

Mr. Courier. You got the grand jury testimony, but you did not 
get the exhibits? 

Mr. Paistey. I do not think we did. I am pretty sure there was 
no dispute about the accuracy of this contract and these documents 
in the Citrus County case which, of course in my judgment was the 
crux of the case. 


SECURITIES AND EXCHANGE COMMISSION 


Certainly these people at no time disputed that we had an inaccurate 
document. 

Mr. Couturier. An inaccurate document? 

Mr. Parsutey. Yes. They did not take the position that these 
documents were not accurate. 
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Mr. Couturer. The report? 

Mr. Parstey. No, the agreement between Citrus County and 
Crummer and the temporary representation agreements, powers of 
attorney and extensions in the Panama City case. 

We had those and numerous documents ‘that we considered. As 
I say, many of them were set out in this 750-page book. 

Mr. Couurer. That is my understanding of it, but I also would 
imagine that for a full and complete study of this case you would 
need all of the exhibits, would you not? 

Mr. Paisuey. I did not consider that we had overlooked anything 
and these lawyers for the Commission at no time took the position 
that we had overlooked anything. We sat down as lawyers represent- 
ing the Government. Naturally I wanted to be on the side of the 
Government. I have always been on the side of the Government 
in my work. 

Mr. Couturier. I understand. You did not discuss whether or not 
this case should be dismissed or not, with the Commission attorneys, 
did you? 

Mr. Patstey. Why, what were we there for? They knew that 
we were considering w hether or not we would go ahead with the trial. 

Mr. Couuer. That was your impression? 

Mr. Paristey. How they could have any other impression, sir, is 
just beyond me. 

Mr. Couurer. You had a clear impression that that was the main 
consideration? 

Mr. Paistey. Oh, I certainly did. We sat there and discussed it 
for ourselves. 

Mr. Couurer. In these February and March conferences? 

Mr. Paisuey. Yes. 

Mr. Couturier. And in the conferences where the defense attorneys 
were present? 

Mr. Paistey. Well, of course we were not going to be that big a 
fool. 

Mr. Couuier. But you were taking information from them? 

Mr. Paistey. We were not going to give these defense lawyers 
anything. We were not going to tip our hands. We were cautious 
and we were listening. As Mr. Davis said, we were good listeners. 
So was Mr. Davis. 

I do not recall it too well. 

Mr. Couturier. Do you consider it unusual in any way for defense 
lawyers to be called in in the manner that they were in this case? 

Mr. Paistey. Well, it is not the kind of thing, Mr. Collier, that 
happens every day. 

Mr. Courier. In your experience, has it happened in other cases? 

Mr. Paistey. Well, you mean this exact set of facts? 

Mr. Coumer. Where the defense attorneys have come in and 
presented a case in the manner that they did. 

Mr. Paistey. That often happens. They come in and try to get 
you to dismiss cases whether you are a district attorney or a county 
attorney and you sit and talk to them. If you have got any sense, you 
do not tip your hand. You are a good listener and if you do not think 
you have a case, you dismiss it. If you do, why you prosecute. 

Many times lawyers come to the Department trying to get us to 
dismiss cases. Ninety-nine times out of a hundred, you just have to 
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sit and listen and you know that you are not going to dismiss the case. 
You know what the facts are and you are familiar with them, but you 
are polite to them, if you are any good. 

Mr. Co.urer. You first learned of this case, as you indicated in 
your testimony, when you went to that conference in February? 

Mr. Patstey. I want to be accurate. I first learned of it—I 
probably knew it was a case in my section, but it had made no im- 
pression on me. 

Mr. Coutuier. But you were not familiar with the facts of the case 
up to that point? 

Mr. Patstey. There was nothing for us to do about it. We assumed 
that it was a good case. Mr. Frank had cleared it. Just how he 
could—well, of course he did not purport to do more than say that 
the report, taking the report on its face, is a prima facie case. He did 
it, he said, in three days. 

I wish you would get that report and try to read it and understand 
it in three days, ge ntlemen, I wish you would do it. 

Mr. Courier. In three days? 

Mr. Paster. I did my best. I studied it and studied it. Ordi- 
narily, in that connection, as any lawyer knows, if you have got a 
good case it does not take you 750 pages to set out the facts and list 
the witnesses and tell substantially what they will testify to. 

That is another factor in this situation. 

Mr. Cot.ier. In spite of the fact that this is an extremely compli- 
cated matter? 

Mr. Parstey. That is right, sure. Complicated as it is, it should 
not take that much space. 

Mr. Cottier. When did you spend the three days studying the 
750—page report? 

Mr. Paistey. I did not say I spent 3 days studying it. That was 
Mr. Frank. I thought he said 3 or 4 days. I could be mistaken. 
I studied it off and on as my other duties would permit me, during the 
daytime and as I say, I frequently took the report home at night 
with the other exhibits. 

Mr. Cotiier. We had testimony yesterday to the effect that at 
the conclusion of the two conferences on the 14th and 15th, you made 
a statement to the effect that Mr. Caudle would have to decide 
whether or not the cases would be tried. 

Do you want to explain that or enlarge upon it in any way? 

Mr. Patsuey. I probably did. As I understood it, the gentleman 
who gave that testimony said I did, and undoubtedly the conference 
broke up and as it broke up, he was probably asking, ‘Well, what will 
we do next? What is going to happen?” 

I suppose I must have said to him, “Well, that is a matter Mr. 
Caudle will have to decide.” 

I take it that that was at a time when these memoranda had not 
yet been prepared recommending the dismissal. That is what I 
meant, if I made the statement, and I assume I did. 

I had no power to dismiss them and I assume the committee under- 
stands that. 

Mr. Cou.trer. In point of time, can you recall when you first arrived 
at your conclusion that the cases were weak and should not be tried? 

Mr. Pais.tey. The best answer I can give you to that is, as these 
conferences started, 1 thought it would probably develop into what 
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usually develops, that it is just a case where some lawyers are going 
to make representations. They want you to dismiss the case and 
probably you would hear it and there would be nothing to it and you 
would go on and let the orthodox procedure go on. 

But as I expressed in one of these memoranda, as time went on and 
as I studied more and tried to get at the facts, my misgivings grew 
and I finally reached the conclusion that if it were my decision, I 
would not try the cases. 

Mr. Coturer. You do not know when that was? 

Mr. Parstey. The moment that I reached that conclusion, sir, I 
do not know. Certainly when I put my initials on these recom 
mendations to the Attorney General, my mind had been made up 

Mr. Couturier. You had conferences between members of the staff 
with regard to this, you and Mr. Brooks? 

Mr. Patstey. Mr. Brooks is an old Securities and Exchange Com- 
mission attorney himself. He came to the Department from the 
Commission, ® man in whom I have the utmost confidence. Mr. 
Madrix is an old State prosecutor in Maryland and an experienced 
lawyer. I had utmost confidence in him. I had utmost confidence 
in Nash Adams, my superior. We were all, we thought, experienced 
trial lawyers. We had been subjected to it, whether it took or not. 
We were all sincere in believing that these cases were not worth trying 
and that we would be just spending more taxpayers’ money in a 
useless effort. 

Mr. Couuier. You had staff discussins regarding it, is that right? 

Mr. Paisutny. Oh, we did. We talked to each other all the time, 
almost. It was an important matter. They would go off in their 
rooms and study these documents and we would get together and 
talk about it. 

Mr. Cottier. Who participated in these? 

Mr. Paistey. Madrix and Brooks and myself. We were down on 
the first floor of the building in my little unit and we frequently 
talked about it. As we would read something we would come in and 
tell the other fellow about it. 

That went on for days and weeks. 

Mr. Couturier. As a matter of fact, did you not go out to Caudle’s 
home one time and have a conference? 

Mr. Paistey. That is possible. I do remember being out there 
one time, yes, sir. 

Mr. Couuter. To confer about this case? 

Mr. Patstey. I think that was the case. I remember going out 
there one time. 

Mr. Couurer. Do you remember whether that was on a weekend 
or at night or when? 

Mr. Parstey. It could have been a weekend. I do not think it 
was at night. 

Mr. Couturier. Did Mr. Caudle participate in these conferences? 

Mr. Patsuey. Oh, he sat in on the main ones upstairs in his office. 
Of course we subordinates who were down there in our unit discussed 
the cases many times when he was not present. 

Mr. Couturier. But other times he would be a participant? 

Mr. Patstey. Yes, sometimes. 

Mr. Couuier. How was the final decision arrived at? Did you all 
finally get together and come to a firm conclusion? 

30788—53—pt. 1——-88 
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Mr. Paistey. No, you understand, it was not my decision. 

Mr. Couurer. I unerdstand it was not, but how was it arrived at? 

Mr. Paisuey. I do not have any present recollection of that, but 
chances are that either Mr. Adams, my immediate superior, or Mr. 
Caudle told either me or Madrix or Brooks, to get up a memorandum 
to the Attorney General recommending dismissal of the cases and 
setting forth the reasons which motivated us. 

Mr. Wixuts. What is the date of that memorandum? 

Mr. Couuier. That is March 27. 

Mr. Patstey. March 7 was the first one on the Citrus County 
case, sir. 

Mr. Wiis. 1946? 

Mr. Patsuey. 1946. 

Mr. Wiis. Then you had another one? 

Mr. Partstey. March 17, 1946. 

Mr. Wiuis. The first one was on Citrus? 

Mr. Paisuey. Yes, sir. 

Mr. Wiuuis. And the other one was Panama? 

Mr. Paistey. That is right, sir. 

Mr. Wixuis. Are these documents in the record? 

Mr. Couuier. I have them here. 

Mr. Patstey. In view of what has been said here and what may 
yet be said, I would respectfully ask the committee to make them a 
part of your record, and also this memorandum which Mr. Brooks 
later wrote. 

Mr. Keatinc. They will be made a part of the record. 

(The documents referred to follow:) 


Marcu 7, 1946. 
TLC:FKM:pb 
113-29-3 

To: The Attorney General. 

From: Theron L. Caudle, Assistant Attorney General. 

Subject: United States v. Roy E. Crummer, et al., violations of Securities Act and 

the mail fraud statute. 
INTRODUCTORY 


The purpose of this memorandum is to acquaint you with the facts surrounding 
the indictments secured against the above defendants in the United States District 
Court of Kansas, Second Division. Attorneys for the defendants have had 
several conferences with me and my assistants and have urged that the Depart- 
ment give serious consideration to these matters to the end that these cases against 
Crummer and his associates be dismissed. Later in this memorandum I will 
refer to the contentions made by the defendants and will express my views 


concerning them. 
BACKGROUND 


The indictments against Cummer, et al., involve two stock transactions, one 
referred to as the Panama City, Fla., bond issue; the other the Citrus County, Fla., 
bond issue. The only case demanding our immediate attention is the Citrus 
County matter and all information embodied herein relates solely to the so-called 
Citrus County indictment (No. 2518). 

A review of the Department's files reflects that on June 26, 1944, Robert 8. 
Rubin, Special Counsel of the Securities and Exchange Commission, wrote the 
Department a letter referring the case to us, pursuant to Attorney General’s 
Circular No. 3850, Supplement No. 2, and recommended prosecution of the 
Brown-Crummer Investment Co., R. E. Crummer Co., R. E. Crummer, and others, 
for violations of section 17 (a) of the Securities Act, section 15 (c) (1) of the 
Exchange Act and the mail fraud statute. In this letter Mr. Rubin stated that 
the case would not be presented to the grand jury until after this Department 
had completed its study of the matter and advised the United States Attorney 
to go forward with the prosecution. The letter further states that a copy of the 
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report of the investigation had been submitted by hand to Mr. Roy Frank (who 
was then connected with the Criminal Division). The letter ended with the hope 
expressed that the Department would conclude its review of the case by July 17. 

he files further contain copies of a telegram dated July 5, 1944, addressed to 
the United States attorney, Topeka, Kans., advising him that after reviewing 
the Securities and Exchange Commission’s report the Department had reached 
the conclusion that there were definite violations of sections 17 (a), 15 (ce) (1), 
and the mail fraud statute, and advised the United States attorney to present 
the cases to the grand jury, “if you agree.’”’ The telegram states that a letter 
follows, and is signed ‘““Tom C. Clark.”’ 

The files contain a copy of a letter dated July 7, 1944, addressed to George H. 
West, United States attorney, Topeka, Kans., stating that with respect to the 
SEC’s report we are of ‘“‘the opinion that the contents of said report show definite 
violations of these statutes and accordingly you are authorized to present the two 
cases contained in said report to a grand jury.”’ This letter further states that the 
Department has ‘‘not determined who all the defendants should be,’’ as a report 
of the SEC was ‘“‘not sufficiently in detail to permit such a determination without 
reference to the Exhibits which are in your hands. This question is therefore left 
to your discretion and determination.’’ (The letter in the file is initialed by 
Roy Frank.) 

he files also contain a letter dated August 4, 1944, from Eugene W. Davis, 
assistant United States attorney, Topeka, Kans., and addressed to Tom C. Clark, 
containing the following: ‘‘In harmony with your telegram of July 5, and the 
writer’s telephone conversation with Mr. Roy Frank, this office, in collaboration 
with SEC officials, undertook presentation of the above matter to the Federal 
grand jury convening at Topeka on July 10, 1944.”’ The letter states that true 
bills were filed in court on August 3, 1944, and enclosed copies of each indictment. 

The Citrus County indictment (No. 2518) charges 10 defendants in 5 counts 
with violations of the Securities Act, and in 4 counts with violations of the mail 
fraud statute in connection with the refund and exchange of Citrus County bonds. 
This case has been temporarily set down for trial at Topeka, Kans., during the 
week of the 26th of this month. 


Facts concerning the refund of Citrus County bonds 

The Brown-Crummer Co. refunded the bonds of Citrus County, Fla., on two 
occasions. The first program involved a refunding of the county’s outstanding 
debt consisting of various issues which had been issued during the vears from 
1923 to 1926. This program was handled by the Crummers (securities dealers) 
under contract dated March 23, 1934, pursuant to which the issues of 1923 and 
1926 were called and exchanged for the new issue then dated November 1, 1933. 

This 1933 issue is the same which was refunded under a contract between 
R. E. Crummer and Company and Citrus County, and is the basis for the present 
indictment. The contract between R. E. Crummer and Company and the 
county dated October 7, 1940, provided that Crummer was to assemble the 1933 
bond series from the holders thereof. It is the contention of the SEC that the 
contract in essence provided that Crummer was to assemble the 1933 series and 
deliver in exchange and equal par amount of the 1940 series Citrus bonds which 
were then to be issued. More will be said later concerning the respective con- 
tentions of the SEC and of the defendants in reference to this phase of the contract. 
It is undisputed that under the terms of the 1940 contract the Crummer Co. was 
to receive for its services from the county a fee of 24% points per bond for as- 
sembling the 1933 issue. The par amount to be exchanged was $1,243,000. The 
SEC contends that the so-called exchange was made in the following manner: 
$779,000 par value bonds were obtained from bondholders by falsely representing 
that these bonds had been ‘‘called’”’ for payment, and thereafter ‘‘exchanged”’ by 
the Crummer Co. for its own account through the First National Bank of Chicago, 
the exchange agent. $55,000 par value bonds were retired by the county. 
$409,000 par value bonds actually were called for payment as of November 1, 1941. 

The SEC further contends that in assembling the group of $779,000 worth of 
bonds, the bondholders were told by Crummer’s agents that the bonds had been 
called for payment as of November 1, 1941, when in truth and in fact no such call 
had been made. According to SEC the Crummer Co. took these bonds and 
exchanged them for the new issue at the First National Bank of Chicago and 
sold them at a premium of 7% points per bond ($75 for each $1,000 bond) to the 
public generally, and on many occasions sold them to the old investors who were 
denied their right of an even exchange. It is the opinion of the SEC that the 
defendant’s activities in this respect were clearly in violation of section 17 (a) of 
the Securities Act, section 15 (ce) (1) of the Exchange Act and the mail fraud 
statute. 
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THE DEFENDANTS’ POSITION 


Mr. James Lawrence Fly, 31 Rockefeller Plaza, New York City, one of the 
attorneys representing the defendants, requested a conference with me and some 
of the members of my staff for the purpose of hearing their side of the question. 
At intervals, for the last 2 or 3 weeks I have met with Mr. Fly and Mr. Francis 
Whitehair of Orlando, Fla., who also represents the Crummers. Mr. Whitehair 
has prepared numerous contracts for R. E. Crummer involving bond issues with 
various counties and municipalities in the State of Florida. He was an unsuccess- 
ful candidate for Governor of Florida recently, and is a gentleman of the highest 
type. 

Mr. Whitehair stated that Mr. Crummer was employed by Citrus County for 
the sole purpose of assembling the outstanding 1933 bond issue. He asserts that 
there exists no fiduciary relationship between Crummer and the various bond- 
holders; that the contract of October 7, 1940, is similar to other contracts used in 
like situations throughout the State of Florida not only by Crummer but by other 
dealers in municipal and county securities. His position is that in no part of the 
contract is there a provision that the bondholders are entitled to an exchange, 
par for par, of their 1933 bonds for the 1940 issue. Whitehair is positive in his 
assertion that the Crummers had a perfect and vaild right to do the acts which 
the SEC declares to be contrary to law. The defendants rely upon the following 
clause in the contract which, they assert, specifically allows Crummer to purchase 
the 1933 outstanding bond issue: 

“(B) (3) That any original bonds now, or hereinafter during the period of this 
contract, owned by first party (Crummer) shall be considered as subject to con- 
version hereunder, and since this is a contract of limited and specifically defined 
employment, the full and complete duty of first party being expressed herein, it 
is hereby specifically agreed that second party (Citrus County) shall have no 
control over said original bonds so held as said original bonds are, or will be, held 
by first party in a capacity entirely divorced from the purpose for which second 
party has emploved first party and said ownership only assist in that purpose.’’ 
(Italics supplied.) 

Mr. Whitehair further states that the SEC theory that the bondholders had 
a right under the contract to exchange the old bonds, par for par, for the new ones 
and that the failure of Crummer and his agents to advise the old bondholders of 
this fact constitutes a violation, is untenable for the following reason: The new 
bond issue carried different maturity dates as well as different interest rates and 
to exchange old for new was not practical or feasible. 

Mr. Fly in his letter memorandum dated February 27, 1946, which accompanies 
this memorandum, cities the case of W. J. Meredith, et al. v. Hillsborough County, 
127 Fed. (2d) 916 (CCA 5, 1942). This case was an appeal from the District 
Court of the United States for the Southern District of Florida. The contract was 
between the Board of County Commissioners of Hillsborough County, Fla., 
and Welsh, Davis & Co., and Sullivan, Nelson & Goss, Inc. Welsh and others 
were employed by the county commissioners as fiscal agents to represent the 
county in matters pertaining to the bonded indebtedness of Hillsborough County. 
Section 6 of the contract provides in part as follows: “as part of such assistance to 
the board, the fiscal agent will contact all known holders of the present outstanding 
bonds and attempt to secure a voluntary exchange of such bonds.” Without 
detailing the facts of this case, it is sufficient, I believe, to quote the following 
from the court’s opinion: “The contract was, therefore, not one for the benefit 
of the other public holders of the outstanding obligations of said districts and 
they acquire no rights thereunder to exchange such obligations for the proposed 
new 1941 refunding bonds of said districts.” The court further stated ‘The 
contract in question contained no promise, either expressed or implied, on the 
part of the County of Hillsborough, to extend a right of exchange to holders of the 
outstanding indebtedness of said districts which was to be refunded by the issuance 
of 1941 refunding bonds. The contract indicated instead an intention on the part 
of the county to sell all the 1941 refunding bonds of said districts, proposed to be 
issued, except as to the amount of such bonds as might be exchanged, either for 
those prior obligations which the fiscal agent might request to be exchanged or 
those which were held by the county.” The Circuit urt of Appeals for the 
Fifth Circuit affirmed the decision of the district court. Mr: Whitehair and 
Mr. Fly insist that the contract in the Hillsborough County case uses the expres- 
sions “fiscal agent” and “exchange’’, whereas in the Crummer contract neither 
of these expressions are set forth in that agreement. 

The attorneys for the defendants state that Crummer purchased ap rene 
$50 million of Florida taxing units original bonds during the years 1920 throug 
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1928 and sold such securities to the investing public. That subsequently, begin- 
ning about 1934, R. E. Crummer & Co. refunded approximately $170 million of 
Florida taxing unit bonds. The clientele providing the original credit numbered 
in excess of 5,000 and during the period of 20 years the Crummers have dealt with 
not less than 15,000 individuals and concerns interested in securities of Florida 
taxing units having represented about 200 different taxing units of that State. 
They alleged that during the period of the company’s existence there has not 
been one single complaint filed with it by any of its clients or customers charging 
inequitous dealings, lack of good faith, failure to disclose facts, or questioning 
the representations or integrity of the company— and further claim (a fact which 
we believe to be true) that not one person has lodged a complaint either with the 
Post Office Department or the SEC that they were defrauded in any manner 
whatsoever by the Crummers in regard to the call of the 1933 Citrus bond issue. 

It is forcefully advanced by the defendants that there exists in Florida a re- 
sourceful and powerful group of institutions generally known as the duPont-Ball 
interests. These interests, because of selfish motives, vigorously opposed the 
“Crummer plan” which Crummer was successful in having the Florida legislature 
enact’ which plan provided for the levy of a gasoline tax, the proceeds of which 
were to be used to pay off outstanding indebtedness of various counties and 
municipalities who could not meet their bonded indebtedness. The duPont-Fall 
interests opposed the enactment of the Federal Municipal Bankruptcy Act which 
was sponsored by the Senators representing the State of Florida in order to 
alleviate municipal and county difficulties which were the outgrowth of the 
Florida depression. In this connection they feel confident that the SEC investi- 
gation which has led to the two indictments heretofore mentioned has been the 
brainchild of the duPont-Ball interests. (They refer to certain testimony given 
by Post Office Inspector Mansfield before the Senate committee investigating 
the SEC and the Post Office Department.) I would like to say at this point that 
we do not have a transcript of the Senate committee’s hearings but have been 
advised by Mr. Whitehair and Mr. Robert J. Pleus of Florida, an attorney repre- 
senting Crummer, that the testimony given the committee during its hearings 
in Florida clearly shows that the duPont-Ball interests are out to smash Crum- 
mer, and strongly indicates that the duPont-Ball interests are behind the SEC 
and Post Office Department investigation of Crummer. 

Mr. Whitehair claims that Crummer has done more for the investors in Florida 
municipal and county bonds than any other person. Even in the 1933 Citrus 
County issue there was no loss to the bondholdeis as they were given par and 
interest to November 1, 1941. 

CONFERENCES 


As previously stated we have had several conferences in my office attended 
by some of my associates as well as Mr. Whitehair, Mr. Fly and others. During 
the first conference Mr. Whitehair brought Mr. D. A. W. Bangs with him. Mr. 
Bangs is manager of the municipal investment department of the American 
United Life Insurance Co., Indianapolis, Ind. Mr. Bangs is the largest purchaser 
of the 1940 Citrus County issue from Crummer, and surrendered to Crummer his 
holdings of Citrus County 1933 bonds. Mr. Bangs stated that he had carefully 
read the contract between Crummer and the county and had conferred with the 
attorney for their company; that there was no question in his mind but that by 
the terms of this contract the bondholders had no right whatsoever to exchange 
the 1933 bonds for the 1940 issue par for par; that he turned over to Crummer 
the old bonds and purchased new bonds from Crummer at a premium. (The 
average being about $75 per $1,000 bond.) Mr. Bangs, who is supposed to be 
an authority on municipal bond issues and contracts governing the same, was 
very positive that there had been no fraud practiced upon him or his company 
by the Crummers in reference to the matter under consideration. 

At another of our conferences the attorneys for the defendants brought with 
them Mr. Robert J. Pleus who drew the particular contract in question. Mr. 
Pleus stated that he had prepared this contract from a master form which he 
used in matters of this kind. He left with us this master form and the language 
in the instant contract found under (B) (3) is identical with the language of the 
master form. He stated that he purposely left out the expression ‘fiscal agent’”’ 
and the term “Exchange” for he did not want anything to appear in the contract 
which would remotely indicate that there existed a fiduciary relationship between 
Crummer and the bondholders. He further stated that there was no intention, 
expressed or implied, from the terms of the contract which would give rights to 
the bondholders to exchange their 1933 issue for the 1940 refunding bonds. He 
said that this type of contract has been used numerous times in the State of 
Florida and that other concerns have done the very thing which the Crummers 
did in this particular case except the others had charged much larger premiums 
than Crummer did in the instant case. 
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Randolph Carpenter, Esquire, United States attorney, Topeka, Kans., and 
his assistant Eugene W. Davis attended two of our conferences. Mr. Carpenter 
hesitates to express his opinion as to whether these indictments should be dis- 
missed, as he feels that the matter should be decided by the Department. How- 
ever, from our private conversations with him I think it safe to say that he is of 
the opinion that the Government cannot win the case against Crummer. Mr. 
Davis stated that it is a very difficult case and that the Government is hard 
pressed to win it. Mr. Carpenter knows the Crummers intimately and attested 
to the fact that they enjoy an enviable reputation in the State of Kansas. He 
knows of no complaints which have been filed against the Crummers by any 
bondholder. He informed us that Sherican Morgan of the War Fraud Section, 
stationed at Kansas City, told him, prior to leaving for Washington, to inform 
us that in his opinion he did not believe the Government could win the case 
against the Crummers. 

CONCLUSION 


I have set forth quite extensively the more salient matters which I think 
should be brought to your attention. There are numerous details which I have 

urposely deleted such as the charge by Citrus County bondholders that the 
SEC investigators misquoted them and used high-pressure methods in an effort 
to get them to make erroneous statements, as well as many other details too 
numerous to mention. 

Mr. Fly has submitted to us photostatic copies of numerous letters from inves- 
tors in Citrus County bonds. These investors have been customers of the 
Crummer Co. for many years, in some cases over 15 years. Under part IV of 
Mr. Fly’s file he submits 25 letters from investors which represent 24 who are 
named in the indictment as being among those defrauded. The purport of the 
letters is that all of them are satisfied with the treatment accorded them by the 
Crummer Co.; believe that the Crummer Co. dealt with them fairly and honestly; 
do not wish to lodge any complaint against the company and that the company in 
handling their accounts saved them from loss on their Florida investments. 
the SEC report states that these persons will make good Government witnesses. 
It is possible that others from whom letters have not been received may likewise 
prove hostile to the Government’s case. 

I have given much thought and attention to the present situation and after 
having conferred with attorneys for the defendants and with my own associates, 
I feel strongly that there is a grave possibility of a miscarriage of justice should 
the indictments be prosecuted against Crummer and others. As I view the 
situation it seems that the Government is relying on two factors in its hope of 
gaining a conviction (1) that the contract gave to the bondholders rights ‘% 
exchange their old bonds for new and that Crummer and his agents did not 
make this fact known to the holders of the 1933 issue. (2) That Crummer and 
his agents misrepresented to the bondholders that the 1933 bonds had been 
called whereas such was not the case. 

The first contention relied upon by the Government to prove its case, namely, 
that the bondholders had rights of exchange is not clear from reasonable doubt. 
Personally, I feel that we cannot prove by the contract that this isso. The onus 
is upon us. As to the second contention relied upon by the Government, I think 
there may be a grave question as to what the bondholders told the agents of the 
SEC. Two years or more had passed when the bondholders were interviewed by 
the agents of the Commission. It must be borne in mind that these bonds were 
subject to call but that during some of the negotiations between the Crummer 
agents and the bondholders the county had not issued a formal call. It may be 
that the bondholders in many instances believe that the Crummer agents did 
mention that the bonds were being called, whereas it is also probable and no 
inconsistent with the facts that the Crummer agents told them that they were 
holding callable bonds and could surrender them and receive par and accrued 
interest. This is borne out by the fact that many of the persons interviewed by 
the SEC have signed letters to the effect that they did not state to the SEC 
investigators that the Crummer agents had misrepresented a material fact by 
saying that Citrus County had called these bonds. 

As I see it, our whole case will stand or fall on the interpretation of the contract 
between the county and Crummer. This seems to be a weak thread upon which 
to hang a criminal prosecution. It has more of the characteristics of a civil suit 
than a criminal prosecution. Mr. Kelley of the SEC who is scheduled to try 
this case admitted that the success or failure of the prosecution rests greatly upon 
the terms and conditions of the contract. Further, and of more importance, is 
the fact that Judge Royce H. Savage, in hearing the defendants’ motion to dismiss 
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the indictment, at Wichita, Kan., on June 27, 1945, agreed that the crux of the 
whole case rested on whether the contract gave the holders a right of exchange. 

I think it is safe to say that two-thirds or more of the Government witnesses 
will prove to be hostile. I have had four of my assistants assisting me in studying 
the voluminous records and files in this case and they are all of the opinion that 
this case should not be presented for trial. To try the Crummers on such evidence 
as we have would, in my opinion, be a grave miscarriage of justice. 

It should be borne in mind that the Senate Committee on the Judiciary is still 
investigating the conduct of the SEC and the Post Office Department. It appears 
that this investigation is the direct outgrowth of the SEC and the Post Office 
Department in investigating the Crummer matter. Under the circumstances 
I think we should proceed cautiously in bringing this matter to trial, if such should 
be the final determination. I believe that we should await the conclusion of the 
Judiciary Committee investigation. 

As previosly stated the “Citrus County indictment” is set down for trial during 
the week of the 26th of this month. The defendants have petitioned the Supreme 
Court for certiorari in the Panama City case (the companion case). I believe 
that we should ask for a continuance of the Citrus County matter until the Panama 
City case is finally settled.! 

My reasons for urging a dismissal of the Citrus County indictment are sum- 
marized as follows: 

1. The Government witnesses are hostile. 

2. No complaints have been made by the holders of the 1933 issue. 

3. Many Government witnesses are on record as stating contrary to what the 
SEC intends to prove by them. 

4. The whole case rests upon the interpretation of the contract. 

(a) More of a civil suit than a criminal proceeding. 

(6) Burden on Government to prove that the contract means what we declare 
it means. 

(c) Small thread upon which to hang a criminal proceedings. 

5. No investor in 1933 issue lost money—bonds were redeemed for par and 
accrued interest. 

6. Appears that investigation was prompted by duPont-Ball interest for 
personal motives. 

7. Senate Judiciary Committee is investigating the manner in which the inves- 
tigation of Crummer was conducted. 

8. Most of the holders of the 1933 issue had been customers of Crummer for 
years—in many cases over 15 years—improbable that Crummer would ‘“‘fleece”’ 
them for such a small premium— not good business and inconsistent with Crum- 
mer’s previous dealings. 

9. Grave possibility of miscarriage of justice. 

10. Facts do not warrant the prosecution. 

For the foregoing reasons and because four of my associates, the United States 
Attorney, his assistant, and Sheridan Morgan, all are of one accord that the case 
is an extremely weak one— and for the further reason that I am strongly convinced, 
as these other gentlemen are, that there is grave danger of injustice being done 
to Crummer and others, I unhesitatingly recommend that the Citrus County 
indictment (No. 2518) be dismissed. 

Nore.—I am sending with memorandum Government files and the material 
sent to this Division by the defendants. 


Marca 27, 1946. TLC:WAP:pb FKM 113-29-3 
To: The Attorney General. 
From: Theron L. Caudle, Assistant Attorney General, Criminal Division 
Subject: R. E. Crummer & Co., et al. (Panama City Case) mail fraud indictment 


INTRODUCTORY 


On March 7, 1946, I recommended the dismissal of the companion indictment 
known as the Citrus County case. Since that time the Criminal Division has 
given serious consideration to the Panama City indictment. Mr. James Lawrence 
Fly and Mr. Francis Whitehair, attorneys for the defendants, have submitted 
the same type of memoranda which was filed with the Department in the Citrus 


1 The district court dismissed the indictment in the Panama City case, the Government appealed, the 
circuit court in a 2 to 1 opinion reversed the trial court. Defendants have petitioned the Supreme Courtfor 
certorari. (Note.—Two federal judges have said the indictment is bad—two have held it to be good.) 
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County case. We have had a joint conference with these attorneys and with 
representatives of the Securities and Exchange Commission, at which time the 
facts in this Panama City case were freely and frankly discussed. After full 
consideration I am of the view that this Panama City indictment also should be 
dismissed, for the reasons which will hereinafter appear. 


FACTS AS TO THE PANAMA CITY CASE 


The indictment in this case was returned under the same circumstances as are 

fully set forth in my memorandum to you of March 7, 1946, in the Citrus County 
ease. Substantially, the same defendants are involvedin both cases. The investi- 
gations were conducted by the same officials. 
« This is the case in which Judge Savage sustained a demurrer to the indictment. 
The Government took an appeal from his ruling to the circuit court of appeals, 
where, by a 2-to-1 decision the lower court was reversed. The defendants unsuc- 
cessfully petitioned for certiorari and the case is now back in the District Court 
for trial. 

The indictment charges only the use of the mails in a scheme to defraud. The 
SEC did not recommend prosecution for violation of any of the provisions of the 
securities acts. 

The facts in the case may be summarized as follows: During the late 1920’s the 
Brown Crummer Investment Co. of Kansas City, Mo., sold to many of its custom- 
ers a large number of bonds of Panama City, Fla. These bonds began to default 
in interest payments during 1930. On May 1, 1931, this company formed a 
Bondholders Protective Committee and later in 1934, obtained powers of attorney 
from bondholders which authorized the company or its transferees to do anything 
necessary to effect collection of the delinquent interest coupons. The company 
under the powers of attorney was to account to the owners of these bonds and in- 
terest coupons for collections made, less a fee at 5 percent of interest collections 
and 10 percent of any collections on the principal. The power of attorney was 
simply a collection agreement but authorized the company to institute legal action 
against Panama City, if necessary. These powers were obtained from 60 inves- 
ters representing a total par value ownership of $347,200 in Panama City defaulted 
bonds and delinquent interest coupons. 

The company caused a suit to be instituted by the Bondholders Protective 
Committee and on September 5, 1935, a judgment was obtained on a portion of 
the defaulted obligations amounting to $247,480.94. In December 1935, the city 
began payments of interest on the judgment. These payments of interest on the 
judgment continued to April 1941, and totaled $75,643.20, 

In the meantime, however, the company in February 1936, in an effort to work 
out a refunding program to the best interest of the bondholders and of Panama 
City began soliciting investors to accept a settlement for their past-due coupons 
at the rate of 2 percent in lieu of the coupon rates of 5 percent and 6 percent. 
This was accomplished by investors executing temporary representations agree- 
ments which were in lieu of and in substitution for the powers of attorney The 
result was that many investors accepted the 2 percent rate of interest. The 
practice continued in 1939, 1940, 1942, and extensions of the temporary represen- 
tations agreements were obtained by the company from the investors. The rate 
of settlement was increased to 3 percent from 1939 until the end of 1940. The full 
rate of interest was paid for the calendar year 1941. 

A second judgment was obtained on other defaulted interest obligations on 
October 29, 1940, amounting to $229,991.36, but no interest was paid on this 
second judgment. 

Eventually the company entered into a refunding agreement with the city to 
effect a refunding of the balances due on two judgments. The actual refunding 
took place on November 10, 1942, and the new 4 percent issue of bonds was dated 
January 1, 1942. Under the agreements between the company and the bond- 
holders, absolute title to the defaulted interest coupons and a few bonds which 
had matured as to principal had vested inthe company. The company exchanged 
the bonds and interest coupons which it had thus obtained for the new refunding 
bonds. 

The funds which the company used in settling the defaulted interest coupons 
at lowered rates were supplied partly by the company and partly by payments on 
the judgment made by Panama City. 

On June 12, 1942, the company in a letter to investors offered them an oppor- 
tunity to repurchase all of the obligations of the city of Panama Citv which had 
been acquired by the company from the bondholders at the exact price at which 
they were so acquired, provided the bondholders would assume and pay an expense 
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charge of $120 per $1,000 of obligations to cover the expenses and the fee of the 
company for its services over the period of years during which the negotiations 
for the refunding had been taking place. The offer of the company is in a four- 
page letter, one paragraph of which I quote: 

“It can, therefore, be readily admitted that in acquiring a substantial volume 
of past-due coupons and interest claims at prices during a period of years which 
contemplated their conversion into refunding bonds at compromised terms that 
in view of unexpectedly favorable developments during the past few years we will 
realize a substantially higher recovery value than originally anticipated; conse- 
quently, any holder who has released coupons to us upon payment of the equiva- 
lent of from 2 percent per annum to the original rate, which has applied in recent 
years, may now repurchase such claims from us at the exact price at which the 
were acquired by us, provided they will assume and pay an expense charge per 
thousand equal to the charge which has accumulated against the bonds of this city 
represented by the Bondholders’ Protective Committee for such services as it has 
been able to render in tis capacity as the representative of holders owning approxi- 
mately $500,000 par value of such bonds. This charge, we are advised, now ap- 
proximates $120.00 per $1,000 and may appear excessively high to those who have 
had no actual experience in or knowledge of the tremendous costs incident to the 
successful prosecution of creditors’ rights over a long period of time. The services 
which we have rendered clients in whom we are interested in this specific situation 
and the results which we feel are now assured are, we believe, fully equal to, if 
not superior to, any others with which we have knowledge in dealing with such 
tremendous and expensive operations.” 


REMARKS 


The theory of the indictment is that there was fraud on the part of the company 
in obtaining the extension agreements from the bondholders in that a judgment 
had been obtained against the citv upon which judgment interest payment had 
been and were being collected. The indictment alleges that it was part of the 
scheme that defendants failed to inform the investors that a judgment had been 
obtained and that interest payments on the judgment were being collected 

While the indictment charges that the scheme was devised as early as January 
1931, and continued down to and including the return of the indictment, the 
substance of the alleged fraudulent representations is that the defendants misled 
the investors into believing that the city of Panama City was making funds 
available to liquidate (that is, to make complete settlement) at reduced interest 
rates the past-due coupon obligations, whereas the company was utilizing its 
own funds and the interest payments on the judgment for the purpose of making 
these settlements. 

Fraud also is alleged in that the defendants failed to disclose to the investors 
out in Kansas that the judgment had been obtained in Florida on the defaulted 
obligations. However, it appears that the judgment was a matter of public 
record and that the bondholders must have known, or could have learned, of the 
legal proceedings in Florida. The very purpose of.the power of attorney in the 
first place was to authorize the suit and any other steps necessary to effect col- 
lection. Moreover, the city was, by the payment of interest on the judgment, 
furnishing at least part of the money which was used to acquire the interest 
coupons, 

It should be remembered that the power of attorney was superseded in 1937 
by the first temporary representation agreement which was thereafter followed 
by additional representation agreements. Under these agreements there was no 
duty upon the company to make any accounting whatsoever, as a reading of the 
representation agreements clearly discloses that those who entered into these 
agreements agreed to transfer all title which they held in the various coupons to 
the company. 

It is quite evident that the Crummer companies were put to considerable 
expense over the period of approximately 10 years in attempting to work out a 
satisfactory refunding program, and it is equally clear that these companies were 
entitled to be paid reasonable compensation for their efforts. 

It does not appear that any bondholder has made any complaint or taken any 
steps against the company civilly. 

Like any similar case growing out of a refunding program, it is one in which 
evidence of a scheme to defraud is difficult to establish. In all programs of this 
nature the prime purpose is to help the taxing unit and the holders of its de- 
faulted securities. This having been accomplished to the satisfaction of both 
parties, as appears to have been done in this case, there remains but little more 
than technical violations of which to complain. 
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In view of the financial hazards of such an enterprise, a promoter always allows 
for himself a certain leeway of action or area of activity within which all that is 
done cannot possibly be made known to the bondholders. This should not be 
interpreted in every instance as a scheme to defraud, and this is true although 
the promoter’s profits may be large. 

Specifically, the case hinges on the powers of attorney, the temporary repre- 
sentations agreements, and subsequent extensions of the latter. The question 
involved is whether the bondholders were misled through false representations 
into executing the aforesaid powers, agreements, and extensions, and were thereby 
defrauded. 

The power of attorney is not difficult of interpretation. It gave the defendants 
full authority in effecting a collection of the delinquent interest. No time limit 
was involved and no periodic accounting for installments collected was specified. 
The temporary agreements clearly set out that the investors were effecting a 
settlement for their delinquent interest and the amount is definitely stated. It is 
difficult to understand how one could place any other interpretation upon these 
instruments. These agreements superseded the powers of attorney previously 
executed. 

It should be kept in mind that this refunding program involved in the Panama 
City case involved only the issuance of new 4 percent refunding bonds for the 
total amount of the two judgments and does not involve the type of refunding 
operation such as was involved in the Citrus County case. It is difficult to say, 
therefore, how the government could reasonably expect a conviction under this 
indictment when the company in June 1942, offered to the investors everything 
which the company had obtained from the city in the ultimate settlement pro- 
vided the bondholders would pay what appears to be a reasonable sum for the 
expenses and the compensation of the company in carrying on the collection and 
refunding negotiation over a period of approximately 10 years. It should also be 
borne in mind that the final settlement which the company made with the city 
seemed to be satisfactory to all of the bondholders. 

In this case, as in the Citrus County case, we find that all the witnesses 
undoubtedly will be hostile and are completely satisfied with the services of the 
Crummer companies, 

CONCLUSION 


I conclude that this, the companion case to that of Citrus County, should 
likewise be dismissed. A summary of the reasons which impel my conclusion 
follows: 

1. I seriously doubt that the facts support the allegation in the indictment that 
this was a scheme which had its origin back in January 1931. 

(a) Impossibility to foretell in 1931 the market conditions of the bonds, or the 
financial condition of Panama City, in 1942. 

(b) Several changes in municipal officials between 1931-42. 

2. Very grave question that facts support charge that there was a scheme to 
defraud by use of the mails. 

(a) Two judges have held indictment good—two judges have held it to be bad. 

(b) Government does not charge that positive assertions of a fraudulent nature 
were made by defendants—rather the government charges that the defendants 
failed to give certain information to bondholders and that such omission consti- 
tuted fraudulent misrepresentation as part of the scheme. (The failure to disclose 
material facts is sometimes a violation of the SEC Act—but this is a mail fraud 
indictment.) 

3. This case primarily is predicated on the failure of Crummer to notify the 
bondholders that the Bondholders Protective Committee had secured a judgment 
against Panama City for over $247,000. The government claims this was man- 
datory on Crummer as per terms of power of attorney agreement. 

(a) The judgment was of public record. Anyone could have ascertained its 
existence with little effort. 

(b) No civil suits have been instituted because of this failure. 

(c) The power of attorney practically ceased to exist after March 1937, 

(d) The power of attorney contains no such terms. 

4. Bondholders are satisfied and in nearly all cases feel fortunate that they came 
out of a bad situation with no loss as to principal of bond, and but slight loss as 
to interest. 

(a) Financial condition of Florida municipal bonds tragic in 1931. (Panama 
City bonds selling for 17 cents on the dollar) 

(b) The interest received by Panama City holders was the best return of any 
municipal bond redemption of any city of Florida less than 50,000 population. 
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(c) Crummer in June 1942, made offer to bondholders to turn over to them all 
he had received, less reasonable compensations and expenses. 

5. Government witnesses will be hostile. 

(a) The witnesses will be bondholders—they have not made complaint—on 
the contrary, many of them assert that they were accorded fair and honest 
treatment by Crummer. 

(b) Difficult to sueceed with hostile witnesses. 

(c) Shows weakness of Government’s position. 

6. Strong possibility that the whole investigation was prompted by a rival 
clique known as the Ball-du Pont interests. 

(a) See memorandum in re Citrus County case to you dated March 7, 1946, 
for background of this feud. 

7. If anything, this case is civil in nature, not criminal. 

8. Government does not charge fraud as to the principal of the bonds—only 
as to the interest payments. 

(a) Government claims that the holders should have been paid greater returns 
on interest bearing coupons. (Holders fortunate to receive what they did.) 

9. Crummer carried out every promise made holders under terms of the 
“Temporary representation agreement.” 

(a) Even offered to pay, in 1942, more than agreed upon. 

Notre.—All of my associates who have worked on this case are in agreement 
that it should be dismissed. 

Attachments: Government files and material supplied this division by the 
defendants. 


Mr. Couturier. You prepared one of those memoranda, did you not? 

Mr. Patstey. I prepared this one right here. I have been racking 
my memory trying to remember why | prepared it. I evidently was 
called on by the Attorney General to write this memorandum, and 
here it is. 

I would like for that to be made a part of the record. 

Mr. Keatinc. What is the date of that? 

Mr. Paistey. December 22, 1947. 

Mr. Coutrer. And this is the one you were read ng from that recites 
what happened in these conferences’ 

Mr. Parstey. That is right; yes, sir. 

Mr. Kxratinc. That was made nearly 2 years after the conferences? 

Mr. Paisuey. Yes, sir, and it referred to a previous one dated July 
16, 1947, which I think I said I prepared in that memorandum you 
have in your hand, the one dated December 22, 1947. 

It sounds like my work and I would like to ask you to make that 
part of the record. 

Mr. Couturier. But it does not indicate you wrote this. There is 
nothig on it to indicate that. 

Mr. Paisuey. I do not think so. 

Mr. Keatinea. Let us first consider whether to make the December 
22, 1947, a part of the record. Can you give us any further clue as to 
the circumstances under which this memorandum was written nearly 
2 years ago, under the event? 

Mr. Parstey. Mr. Keating, I cannot, sir. I did find attached to it, 
a little typewritten memorandum which I evidently typed myself to 
my stenographer, and I probably was going out of town on some case 
because I was instructing her to prepare this memorandum and, 
“Call Mr. Caudle when you get started on it and tell him you are 
working on it and when it is through, take it to him.”’ 

Mr. Keatinac. Then that would indicate Mr. Caudle asked you to 
prepare this memorandum? 

Mr. Paistey. I would think so; yes, sir. 

Mr. Couurer. That is the December 22, 1947, memorandum, is 
that right? 
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Mr. Parstey. That is right. I quite evidently was down to the 
office after hours and sat down and typed this myself and told her to 
write it and take it around there when she did write it and to say this, 
and I typed the first 3 paragraphs and then told her to quote from this 
one here, which earlier I said had been prepared by me. 

That is what makes me think I prepared this document of July 
16. 1947. 

Mr. Couuiier. This memorandum is quoted in here, is it not, or 
parts of it? 

Mr. Patsuey. Yes, sir. 

Mr. Couurer. All of it? 

Mr. Patstey. Not all of it. I started with the reasons for dismissal. 
There is a big heading before that, “Facts as to authorization of 
prosecution.” 

Mr. Couuier. And that is what you read into the record? The 
reason for dismissal is the part you read from earlier? 

Mr. Patstey. That is right. 

Mr. Keatine. You cannot recall whether the request from Mr. 
Caudle for its preparation came to you in writing or orally? 

Mr. Paistey. I do not remember, Mr. Keating. He must have 
asked me to get it up. If I were guessing, I would guess that the 
Attorney General had probably called on him to give him a written 
statement as to the reasons for dismissal. It is addressed to the 
Attorney General. 

I found another memorandum dated November 10, 1947, from 
Mr. Brooks to the Attorney General. I have a copy of it here. You 
see, those dates are a little over a month apart. So if I were doing any 
guessing, I would guess that the Attorney General had asked at least 
Brooks and myself to get up a memorandum on the cases. 

Mr. Keartina. Now, the Attorney General at that time was still 
Mr. Clark? 

Mr. Paisutey. Oh, yes. 

Mr. Keating. You request, do you, that both the July memo- 
randum and the December memorandum be made a part of the 
record? 

Mr. Parsuey. Yes. 

Mr. Keatine. To go with your typewritten note to the stenog- 
rapher giving her instructions regarding the preparation of the 
December memorandum? 

Mr. Paisuey. Yes, sir. 

Mr. Kearina. Without objection, they will be received in the 
record. 

Mr. Parstey. The only way I can account for that, I must have 
been headed out of town on some case. 

(The documents referred to follow:) 

Martha: Please prepare a memorandum on Monday morning for the Attorney 
General from me, as Chief, General Crimes Section, on the subject of Crummer— 
+ e Be . Brooks memo attached for a subject. Just address it to the Attorney 
yenera 

Call Mr. Caudle when you get started on it and tell him you are working on it 
and when it is through take it to him. 

Say this: 

~ * * * 7 o . 

These indictments first came to my attention when I became head, Fraud 
Unit, in the General Crimes Section. At that time the case had already been 
referred to the United States Attorney and the indictments were pending. 
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The defendants, through counsel, urged upon Mr. Caudle, Assistant Attorney 
General, that the cases were without merit and should be dismissed. Mr. Ben 
Brooks, Mr. Kirk Maddrix and I, in the Fraud Unit, after much consideration, 
reached the conclusion that the ends of justice would be better served by dismissal. 
This conclusion was also concurred in by Mr. Nash Adams, who was then Chief 
of the General Crimes Section, and by Mr. Caudle, who recommended dismissal 
to you. 

The circumstances leading to the dismissal of these indictments I find are set 
forth in a memorandum prepared by me several months ago, from which I quote: 

* - * * * . 


JULY 16, 1947. 


MEMORANDUM Rp INDICTMENTS Nos. 2517 anp 2518 Acainst Roy E. Crummer, 
ET AL., DisTRIicT OF KANSAS 


FACTS AS TO AUTHORIZATION OF PROSECUTION 


On June 26, 1944, the Securities and Exchange Commission referred this case 
to the Department of Justice recommending prosecution for alleged violations of 
the mail fraud statute and the Securities Act of 1933. 

The original case report and supporting documents were forwarded by the 
SEC direct to the United States Attorney at Topeka, Kans. A copy of the case 
report was submitted personally by hand by Mr. Robert Rubin, special counsel 
in the solicitor’s office of the SEC, to Mr. Roy Frank, who was head of the Fraud 
Unit, Criminal Division, Department of Justice. 

In the letter of transmittal from the SEC dated June 26, 1944, Mr. Rubin 
stated that a grand jury was to be called in Kansas on July 10, 1944, and that it 
was anticipated and planned that presentation of the case to the grand jury 
would commence on July 17. Mr. Rubin, in this letter, urged the Department 
to conclude its review of the case in time to permit issuance of witness subpenas 
to meet the July 17 presentation date. 

The file indicates that on July 5, 1944, Mr. Roy Frank, special attorney for 
the Department of Justice, sent the following telegram to the United States 
Attorney at Topeka, Kans., over the signature of the Assistant Attorney General, 
in accordance with the practice of many years: 

** After reviewing Securities and Exchange Commission’s report re the Brown- 
Crummer Investment Company, I have reached the conclusion that there are 
definite violations of sections 17A and 15 (ec) (1) of the Securities Exchange Act 
and of the mail fraud statute. Accordingly, if you agree, you are authorized to 
present the two cases in the report to a grand jury. etter follows.” 

On July 7, 1944, Mr. Frank wrote a letter in the name of the Assistant Attorney 
General to Mr. George H. West, the United States attorney at Topeka, Kans., 
authorizing prosecution, a copy of which is attached hereto. 

Mr. Frank on July 7, 1944, sent a copy of the letter addressed to the United 
States attorney to the Securities and Exchange Commission at Philadelphia 

On a telegraphic request from United States Attorney George H. West, Alex- 
ander J. Brown, one of the SEC attorneys who actively investigated the case, 
was on July 6, 1944, appointed a special assistant to the United States attorney 
for the purpose of assisting in the presentation of the case to the grand jury and 
in the trial of any indictments which might be returned. The appointment was 
signed on behalf of Francis Biddle, Attorney General, by James P. MeGranery, 
the Assistant to the Attorney General. 

The Securities and Exchange Commission and Post Office Inspector E. J. 
Mansfield, who had collaborated with the SEC attorneys in the investigation, 
had conferred with the United States attorney’s office in Topeka as early as 
June 1, 1944, with reference to prosecution of these cases in that district. While 
the letter transmitting the case to the United States attorney at Topeka by the 
SEC is dated June 26, 1944, the United States attorney’s file indicates that on 
June 6, 1944, Lester Luther, assistant United States attorney at Topeka, wrote 
Post Office Inspector E. J. Mansfield that Judge Helvering had called a grand 
jury for July 10, 1944, at which time the case ‘‘should be presented.” The 
letter proposed a conference not later than June 26 between Mr. Mansfield and 
Mr. Hart, Regional Administrator of the SEC at Chicago. On the same date 
Mr. Lester Luther wrote to Mr. Hart confirming the proposed arrangement for 
a conference. 
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The file of the United States attorney would indicate that subpenas had been 
issued before the Department of Justice in Washington had given clearance on 
the SEC’s report, because on July 7, 1944, Harlow B. King, assistant United 
States attorney, wrote to J. S. Newbern, city auditor-clerk of Panama City, Fla., 
advising him that “you have by this time been served with a subpena duces 
tecum by your local marshal to produce correspondence, memoranda, and other 
data in connection with the refunding program of Panama City.” 

On August 4, 1944, United States attorney George H. West advised the Depart- 
ment of Justice, attention of Mr. Roy Frank, that his office in collaboration with 
SEC officials had presented the cases to the grand jury and that on August 3, 1944, 
two indictments were returned; copies of which were enclosed to the Department. 
One of these indictments charged violations of the mail fraud statute growing out 
of an alleged scheme to defraud in relation to a bond refunding by Panama City, 
Fla., a municipality. The other indictment charged alleged violations of the 
mail fraud statute, 18 U. 8. C. A. 338, and the Securities Act of 1933, 15 U.S. C. A. 
77q. 

The Panama City indictment, docket no. 2517, was in 12 counts. The 
defendants were, 12 in number, as follows: Roy E. Crummer; Hewen A. Lasseter; 
Courtney 8. Turner; William J. Meredith; James G. Martin; Vernon G. McCombs; 
Marjorie Shockley; Herbert Moon; Roy F. Preston; Carl A. Morawitz; R. E. 
Crummer and Co., a corporation; and The Crummer Co., a corporation. Each 
count was based upon a separate use of the mails on dates ranging from January 
2, 1942, to February 15, 1943. 

The Citrus County indictment, Docket No. 2518, was in 9 counts, the first 5 
under the Securities Act and the last 4 under the mail fraud statute. Each 
count was based upon a separate use of the mails on dates beginning August 9, 
1941, and ending April 17, 1942. All of the counts except one in this Citrus 
County indictment were based upon mailings in August, September, October 
and November, 1941, which indicates clearly that the statute of limitations 
was about to run in this particular case. 

The defendants in the Citrus County case are the same as those listed above 
in the Panama City except that James A. Martin and Marjorie Shockley are 
omitted from the Citrus County indictment and Harry A. Taylor is added. 

As to the review of the case in the Criminal Division of the Department of 
Justice, it appears from the file that the person who reviewed it was Roy C. Frank, 
who was the head of the Fraud Unit within the General Crimes Section. Normally, 
the wire to the United States attorney would have been initialed by Mr. Frank 
and by his immediate superior, Mr. Nash Adams, Chief of the General Crimes 
Section. The Assistant Attorney General in charge of the Criminal Division at 
the time was Tom C. Clark. The files do not indicate whether or not he personally 
saw or approved the telegram on July 5. The file copy of the letter of July 7 
bears the initials only of Roy C. Frank. 

In Mr. Frank’s review of the case report he did not have the benefit of the 
numerous exhibits. He had only the SEC ease report ineluding accounting 
schedules. This report was considered by him during the period from June 26 
to July 5 when the wire was dispatched to the United States attorney. Mr. 
Frank of course relied upon the representations made by the SEC in the case 
report as to the facts which their investigation over many months had developed. 
A reading of those reports would indicate, as Mr. Frank’s wire and letter stated, 
that there had been violations of both the mail fraud statute and the Securities 
Act of 1933. Subsequent events indicated that the SEC case report, to say the 
least, was misleading, resulting in Mr. Frank’s clearance of the matter through 
the Department. The misleading nature of the report will be more particularly 
designated hereinafter. 


REASONS FOR AUTHORIZATION FOR DISMISSAL 


On May 28, 1946, United States Attorney Randolph Carpenter, who had 
succeeded Mr. West, was authorized by the Department of Justice to apply to 
the court under rule 48 of the New Rules of Criminal Procedure for an order of 
dismissal of both indictments. A copy of the letter to Mr. Carpenter is attached 
hereto. 

On June 14, 1945, Mr. Miles Scheaffer, secretary of the United Benefit Life 
Insurance Co., Omaha, Nebr., wrote to the Department, sending a copy of letter 
he had addressed to United States Attorney Carpenter. Mr. Schaeffer complained 
to Mr. Carpenter that facts as set forth in a bill of particulars filed in case No 2518 
were not as alleged by the Government, that is to say that the bill of particulars 
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was a misstatement of facts. Mr. Schaeffer informed Mr. Carpenter that his 
company was highly pleased with the transactions they had had with the Crummer 
organization and was most appreciative of the service rendered by the Crummer 
organization as a dealer in public securities. This was the first indication accord- 
ing to the file that the facts had been misrepresented to the Department of Justice 
by the investigators of the SEC Mr. Scheaffer’s letter was acknowledged and a 
copy of it was forwarded, as a routine matter, to the SEC. 

n November 1945, Mr. James Lawrence Fly, attorney at law, 30 Rockefeller 
Plaza, New York City, accompanied by Mr. Francis B. Whitehair, attorney at 
law, DeLand, Fla., appeared at the Department of Justice, representing Roy FE. 
Crummer and other defendants. In substance these attorneys complained that 
although efforts had been made to discuss the investigation with the officials of the 
Securities and Exchange Commission, such opportunity had never been granted. 
It was represented that Mr. Crummer and his attorney Mr. R. B. Caldwell, of 
Kansas City, had made an appointment to see one or more of the Commissioners 
on the Securities and Exchange Commission for August 3, 1942, but that upon 
their arrival they were unable to see one of the Commissioners, and were referred 
to a subordinate. It was further represented that they were prevented from pre- 
senting their side of the case and were told only that they would have to see 
Mr. Thomas B. Hart, Regional Director at Chicago. It was further represented 
that upon contacting Mr. Hart he advised only that a routine investigation was 
being made. These attorneys complained that their efforts to ascertain the pur- 
pose of the investigation, how it originated, who was responsible for it, and what 
it was expected to disclose, and to be heard were denied. It was further repre- 
sented to the Department of Justice that the indictments had been returned 
largely, if not principally, because of the fact that the grand jury proceedings were 
dominated by the SEC investigators-attorneys who had been investigating the 
matter since 1941 approximately. It was further represented that had the De- 
partment of Justice thoroughly considered the facts and been fully advised as to 
the facts that the indictments would never have been returned and that they in 
justice should be dismissed without trial. It was further represented that a great 
injustice had been done to the defendants, none of whom had criminal records, and 
all of whom were said to be responsible, reputable individuals. The Department 
of Justice was therefore urged to reappraise the case and to consider facts including 
documentary evidence which the attorneys were prepared to present. 

They were informed that of course the Department would be glad to hear and 
consider anvching which they had to offer, but on the condition that the SEC 
attorneys-invescigators and other officials of the Commission be present at the 
conference and be afforded opportunity to participate in the discussions and that 
representatives of the defendants be willing to have an open discussion and to 
answer all quescions. 

Following the representations to the Department by Mr. Fly ana Mr. Whitehair 
in November, 1945, they filed with the Department numerous documentary 
exhibits which were thoroughly considered by the Criminal Division in connection 
with the case report in the files which had been submitted by the SEC. Asa 
result of the consideration of these documents, it was concluded on December 18, 
1945, in a memorandum prepared by Ben Brooks, and approved by William A. 
Paisley, for Mr. Nash Adams, Chief of the General Crimes Section, that the 
prosecution was faced with grave difficulties, that the facts indicated a lengthy 
trial with little hope of a successful prosecution. This was a tentative conclusion 
subject to the contemplated conference which was to ensue at which attorneys 
for Crummer and the SEC representatives would be present. It was understood 
between Mr, Caudle, Assistant Attorney General in charge of the Criminal 
Division, and Mr. Fly, and Mr. Whitehair that the documents that they sub- 
mitted in November 1945, were to be made available to the SEC for their informa- 
tion, appraisal, and comments. Accordingly, all the data submitted were made 
available to the SEC. Subsequently the nature of these two indictments was dis- 
cussed from time to time and given careful consideration by the Department in con- 
ference with the SEC representatives. The misgivings of the attorneys in the 
Criminal Division as to the merits of these two cases became intensified as time 
went on; and on Feburary 14 and 15, 1946, the conferences were held. The Depart- 
ment sent for the United States attorney, Mr. Randolph Carpenter, and his assist- 
ant, Mr. Eugene Davis. Mr. Carpenter had disqualified himself because he repre- 
sented an estate that held stock in one of the Crummer companies, and Mr. Davis 
was therefore actively representing the United States attorney’s office, having 
collaborated with the SEC Attorney Mr. Brown in presentation of the case. 
Present in the conference also were Mr. Robert Rubin, Mr. E. Russell Kelly, an 
SEC attorney who had subsequently been appointed as chief counsel for the 
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Government in the trial, Mr. Alexander J. Brown, investigator-attorney, who 
had presented the matter to the grand jury, and Mr. Robert Wright, assistant 
regional administrator of the SEC at Chicago, and a Mr. French, an attorney 
of the SEC. Representing the Criminal Division of the Department of Justice 
were Mr. Caudle, Mr. Nash Adams, Mr. Paisley, Mr. Ben Brooks, and Mr. Kirk 
Maddrix. Representing the defendants were Mr. James Lawrence Fly and Mr. 
Francis B. Whitehair. During the conference Mr. D. A. W. Bangs, vice president, 
American United Life Insurance Co., Indianapolis, Ind., whose company was 
one of the alleged victims, appeared at the request of Mr. Crummer’s attorneys 
and made a statement favorable to the daten Mend position. He was subjected 
to cross-examination by the Commission’s attorneys and by the Department’s 
attorneys. 

At the conference, attorneys for the Department, as well as for the SEC, 
thoroughly questioned Mr. Fly and Mr. Whitehair as to the merits of the con- 
troversy. The discussions lasted for approximately 2 full days. Messrs. Fly, 
Whitehair and Bangs were excused, and the conference was resumed between 
the Criminal Division attorneys and the SEC attorneys and the United States 
attorney and his assistant. 

As a result of these open and full discussions the attorneys representing the 
Criminal Division unanimously reached the conclusion that these cases were 
hopeless and that it would be a miscarriage of justice to permit them to go to 
trial and that a moticn should be made to the court for an order of dismissal. 

On March 7, 1946, a memorandum setting forth the conclusions of the Criminal 
Division as to the Citrus County case was prepared from Mr. Caudle to the At- 
torney General. A copy of the memo is attached hereto. On March 27, 1946, 
the Criminal Division prepared a memorandum as to our conclusions as to the 
Panama City case, in which it was recommended that this indictment also be 
dismissed. A copy of said memorandum is hereto attached. 

Before final action authorizing dismissal was taken, however, the Criminal Di- 
vision again called in representatives of the SEC. This conference was held on 
May 10, 1946. Representing the Commission were Mr. Robert Rubin, Mr. E. 
Russell Kelly and Mr. French. Representing the Criminal Division were Mr. 
Caudle, Mr. Adams, Mr. Paisley, Mr. Brooks, and Mr. Maddrix. The repre- 
sentatives of the Commission previously had been informed of the conclusion 
which the Criminal Division had reached, and that the purpose of the conference 


was that they might submit any additional facts which properly should be con- 

sidered. Mr. Rubin acted as spokesman for the Commission and conceded that 

there was no facts which had been overlooked. While the Commission’s at- 

torneys did not agree with the Criminal Division’s attorneys as to the merits of the 

case, it was conceded that the Citrus County case “was not too strong.” Mr. 
Fi 


Rubin was none too positive about the successful outcome of either case. owever, 
he expressed the opinion that each of them would get to a jury and that he wanted 
a jury to have the opportunity to pass on the facts. At the conference Mr. Ru- 
bin did not submit to the Department any new or additional material which could 
be considered as a basis for changing our opinion that the cases should not be 
prosecuted. 

Attached hereto as an exhibit is copy of Department’s letter to the Securities 
and Exchange Commission, dated November 12, 1946, advising as to reasons 


for dismissal. 


The ArrornEy GENERAL DECEMBER 22, 1947. 
Wituram A. Parstey, Chief, General Crimes Section 113—29-3 
United States v. Roy E. Crummer et al TVQ:WAP:mp 
Indictments Nos. 2517 and 2518, District of Kansas 

These indictments first came to my attention when I became head, Fraud 
Unit, in the General Crimes section of the Criminal Division. At that time the 
case had already been referred to the United States Attorney and the indictments 
were pending. 

The defendants, through counsel, urged upon Mr. Caudle, Assistant Attorney 
General, that the cases were without merit and should be dismissed. Mr. Ben 
Brooks, Mr. Kirk Maddrix and I, in the Fraud Unit, after much consideration 
reached the conclusion that the ends of justice would be better served by dis- 
missal. This conclusion was also concurred in by Mr. Nash Adams, who was 
then chief of the General Crimes section, and by Mr, Caudle, who recommended 


dismissal to you. 
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The circumstances leading to the dismissal of these indictments I find are set 
forth in a memorandum prepared by me several months ago, from which I quote: 


“REASONS FOR AUTHORIZATION OF DISMISSAL 


“On May 28, 1946, United States Attorney Randolph Carpenter, who had 
sueceeded Mr. West, was authorized by the Department of Justice to apply to 
the Court under rule 48 of the New Rules of Criminal Procedure for an order of 
dismissal of both indictments. A copy of the letter to Mr. Carpenter is attached 
hereto, 

“On June 14, 1945, Mr. Miles Scheaffer, Secretary of the United Benefit Life 
Insurance Co., Omaha, Nebr., wrote to the Department, sending a copy of letter 
he had addressed to United States Attorney Carpenter. Mr. Scheaffer complained 
to Mr. Carpenter that facts as set forth in a bill of particulars filed in case No. 
2518 were not as alleged by the Government, that is to say that the bill of par- 
ticulars was a misstatement of facts. Mr. Scheaffer informed Mr. Carpenter 
that his company was highly pleased with the transactions they had had with the 
Crummer organization and was most appreciative of the service rendered by the 
Crummer organization as a dealer in public securities. This was the first indica- 
tion according to the file that the facts had been misrepresented to the Department 
of Justice by the investigators of the SEC. Mr. Scheaffer’s letter was acknowl- 
edged and a copy of it was forwarded, as a routine matter, to the SEC. 

“In November 1945, Mr. James Lawrence Fly, attorney at law, 30 Rockefeller 
Plaza, New York City, accompanied by Mr. Francis B. Whitehair, attorney at 
law, DeLand, Fla., appeared at the Department of Justice, representing Roy EF. 
Crummer and other defendants. In substance these attorneys complained that 
although efforts had been made to discuss the investigation with the officials of 
the Securities and Exchange Commission, such opportunity had never been 
granted. It was represented that Mr. Crummer and his attorney, Mr. R. B. 
Caldwell, of Kansas City, had made an appointment to see one or more of the 
Commissioners on the Securities and Exchange Commission for August 3, 1942, 
but that upon their arrival they were unable to see one of the Commissioners, 
and were referred to a subordinate. It was further represented that they were 
prevented from presenting their side of the case and were told only that they would 
have to see Mr. Thomas B. Hart, regional director at Chicago. It was further 
represented that upon contacting Mr. Hart he advised only that a routine investi- 
gation was being made. These attorneys complained that their efforts to ascertain 
the purpose of the investigation, how it originated, who was responsible for it, 
and what it was expected to disclose, and to be heard were denied. It was 
further represented to the Department of Justice that the indictments had been 
returned largely, if not principally, because of the fact that the grand jury pro- 
ceedings were dominated by the SEC investigators-attorneys who shad been 
investigating the matter since 1941 approximately. It was further represented 
that had the Department of Justice thoroughly considered the facts and been 
fully advised as to the facts that the indictments would never have been returned 
and that they in justice should be dismissed without trial. It was further repre- 
sented that a great injustice had been done to the defendants, none of whom had 
criminal records, and all of whom were said to be responsible, reputable indi- 
viduals. The Department of Justice was therefore urged to reappraise the case 
and to consider facts including documentary evidence which the attorneys were 
prepared to present. 

“They were informed that of course the Department would be glad to hear and 
consider anything which they had to offer, but on the condition that the SEC 
attorneys-investigators and other officials of the Commission be present at the 
conference and be afforded opportunity to participate in the discussions and that 
representatives of the defendants be willing to have an open discussion and to 
answer all questions. 

“Following the representations to the Department by Mr. Fly and Mr. White- 
hair in November 1945, they filed with the Department numerous documentary 
exhibits which were thoroughly considered by the Criminal Division in connection 
with the case report in the files which had been submitted by the SEC. As a 
result of the consideration of these documents, it was concluded on December 18, 
1945, in a memorandum prepared by Ben Brooks, and approved by William A. 
Paisley, for Mr. Nash Adams, Chief of the General Crimes Section, that the prose- 
cution was faced with grave difficulties, that the facts indicated a lengthy trial 
with little hope of a successful prosecution. This was a tentative conclusion 
subject to the contemplated conference which was to ensue at which attorneys for 
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Crummer and the SEC representatives would be present. It was understood 
between Mr. Caudle, Assistant Attorney General in charge of the Criminal 
Division, and Mr. Fly and Mr. Whitehair that the documents that they submitted 
in November 1945, were to be made available to the SEC for their information, 
appraisal,and comments. Accordingly, all the data submitted was made available 
to the SEC. Subsequently the nature of these two indictments was discussed 
from time to time and given carefu! consideration by the Department in conference 
with the SEC representatives. The misgivings of the attorneys in the Criminal 
Division as to the merits of these two cases became intensified as time went on; and 
on February 14 and 15, 1946, the conferences were held. The Department sent 
for the United States attorney, Mr. Randolph Carpenter, and his assistant, Mr. 
Eugene Davis. Mr. Carpenter had disqualified himself because he represented an 
estate that held stock in one of the Crummer companies, and Mr. Davis was there- 
fore actively representing the United States attorney’s office, having collaborated 
with the SEC attorney, Mr. Brown, in presentation of the case. Present in the 
conference also were Mr. Robert Rubin, Mr. E. Russell Kelly, an SEC attorney 
who had subsequently been appointed as chief counsel for the Government in the 
trial, Mr. Alexander J. Brown, investigator-attorney, who had presented the 
matter to the grand jury, and Mr. Robert Wright, Assistant Regional Administra- 
tor of the SEC at Chicago, and a Mr. French, an attorney of the SEC. Repre- 
senting the Criminal Division of the Department of Justice were Mr. Caudle, Mr. 
Nash Adams, Mr. Paisley, Mr. Ben Brooks, and Mr. Kirk Maddrix. Representing 
the defendants were Mr. James Lawrence Fly and Mr. Francis B. Whitehair. 
During the conference Mr. D. A. W. Bangs, vice president, American United Life 
Insurance Co., Indianapolis, Ind., whose company was one of the alleged victims, 
appeared at the request of Mr. Crummer’s attorneys, and made a statement 
favorable to the defendants’ position. He was subjected to cross-examination 
by the Commission’s attorneys and by the Department’s attorneys. 

“At the conference, attorneys for the Department, as well as for the SEC, 
thoroughly questioned Mr. Fly and Mr. Whitehair as to the merits of the contro- 
versy. The discussions lasted for approximately 2 full days. Messrs. Fly, 
Whitehair, and Bangs were excused, and the conference was resumed between 
the Criminal Division attorneys and the SEC attorneys and the United States 
attorney and his assistant. 

“As a result of these open and full discussions the attorneys representing the 
Criminal Division unanimously reached the conclusion that these cases were hope- 
less and that it would be a miscarriage of justice to permit them to go to trial and 
that a motion should be made to the court for an order of dismissal. 

“On March 7, 1946, a memorandum setting forth the conclusions of the Criminal 
Division as to the Citrus County case was prepared from Mr. Caudel to the Attor- 
ney General. A copy of the memo is attached hereto. On March 27, 1946, the 
Criminal Division prepared a memorandum as to our conclusions as to the Panama 
City case, in which it was recommended that this indictment also be dismissed. A 
copy of said memorandum is hereto attached. 

“Before final action authorizing dismissal was taken, however, the Criminal 
Division again called in representatives of the SEC. This conference was held 
on May 10, 1946. Representing the Commission were Mr. Robert Rubin, Mr. E. 
Russell Kelly, and Mr. French. Representing the Criminal Division were Mr. 
Caudle, Mr. Adams, Mr. Paisley, Mr. Brooks, and Mr. Madrix. The representa- 
tives of the Commission previously had been informed of the conclusion which 
the Criminal Division had reached, and that the purpose of the conference was that 
they might submit any additional facts which properly should be considered. 
Mr. Rubin acted as spokesman for the Commission and conceded that there were 
no facts which had been overlooked. While the Commission’s attorneys did not 
agree with the Criminal Division’s attorneys as to the merits of the case, it was 
conceded that the Citrus County case ‘was not too strong’. Mr. Rubin was none 
too positive about the successful outcome of either case. However, he expressed 
the opinion that each of them would get to a jury and that he wanted a jury to 
have the opportunity to pass on the facts. At the conference Mr. Rubin did not 
submit to the Department any new or additional material which could be con- 
sidered as a basis for changing our opinion that the cases should not be prosecuted. 

“Attached hereto as an exhibit is copy of Department’s letter to the Securities 
and Exchange Commission, dated November 12, 1946, advising as to reasons for 
dismissal.”’ 


Mr. Couturer. Was the Citrus case the one on which you wrote the 
memorandum for dismissal? 
Mr. Paistey. That was Mr. Madrix. 
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Mr. Couturier. You wrote the Panama City case? 

Mr. Paistey. No, | did not write either one, but it is possible, my 
initials being on there with Madrix, that we might have collaborated 
on it. I noticed in reading it that some of the language appeared to 
be mine and some appeared to be his. 

I gained that impression. So it is quite possible that we dictated 
it together or had part of something I had dictated inserted in 
different places. 

That is quite possible. 

Mr. Couturier. What was the procedure at that time? 

You wrote two memoranda, or two went up, one on Panama C ity 
and one on Citrus, suggesting that the cases be dismissed? 

Mr. Patsuey. Yes, sir. 

Mr. Couturier. They would go to the Attorney General for approval? 

Mr. Paistey. Yes, they would go to Mr. Caudle. They would be 
initialed by the lawyers concurring in it. I expect you will find the 
record’s copy has the initials of myself, Brooks, Madrix, Nash Adams, 
Caudle, and so on. 

Mr. Co.ureEr. It is the normal procedure that when a memorandum 
is written reflecting the views of all those people, they all initial it? 

Mr. Paisuey. Yes, sir. 

If that is not in the file, it ought to be. 

Mr. Couuier. Where does that memorandum go? 

Mr. Pats.tey. The original would go to the Attorney General. 

Mr. Couturier. When that approval was obtained, then the letter 
that you subsequently wrote over Mr. Caudle’s signature was sent, 
is that right? 

Mr. Patsiey. That is right. 

Mr. Couturier. And Mr. Caudle, as we understand it, nade a phone 
call and that was confirmed by a letter? 

Mr. Parstey. Yes, I heard about the phone call here the other day. 

Now, who gave the word, I do not know. Maybe Mr. Clark told 
Mr. Caudle it is all right to dismiss them. I do not know. I assume 
he did. 

Mr. Coutirer. You were finished with it as soon as your decision 
had been arrived at? 

Mr. Patstey. When we wrote the memorandum we went on about 
other business and somebody, I presume Mr. Caudle, or Mr. Adams, 
must have told me eventually, “Well, the decision has been made, and 
will you go on and write the letter?” 

Mr. Coturer. That would be the normal practice? 

There would not be anything unusual about that? 

Mr. Patstey. That is right. Somebody has to do the job. 

Mr. Cotirer. And your writing of the letter to Mr. Caffrey was 
just another routine matter? 

Mr. Paistey. That is right. That fell to my lot, too. 

Mr. Couturier. We had in evidence yesterday, a letter from M.. 
Tom Clark, who was then Assistant Attorney General, dated Novem- 
ber 27, 1944, to the then United States Attorney George H. West, 
asking for his views in the case. 

Can you determine whether that letter was ever answered, accord- 
ing to the Department files? 

Mr. Paistey. Well, you asked me to do that and I called down 
there and asked them to get busy looking through the files. I under- 





604 INVESTIGATION OF THE DEPARTMENT OF JUSTICE 


stand Mr. Brooks has gone through the files and he is here and he can 
testify, but as of yesterday afternoon he had not found any answer. 

Mr. Cottier. We had in evidence yesterday, information relating 
to the handling of certain grand jury transcripts. It was indicated 
by the testimony of Mr. Davis that the four volumes of transcripts 
of grand jury testimony were first sent to Washington in 1946 and 
then returned and then in 1948, they were sent back to the Depart- 
ment and later returned. 

Mr. Parsuey. I heard all that testimony. 

Mr. Couturier. Do you have any knowledge of how those transcripts 
were handled in the Department? 

Mr. Partstey. That was news to me yesterday. It was the first 
time I had heard that. All I know is that evidently Mr. Franke, who 
was the Administrative Assistant in the Criminal Division, must have 
sent the wire. Why he sent it, I do not know. The thought ran 
through my mind that they were probably getting them to aid the 
McCarran subcommittee of the Senate, which had been investigating 
the SEC. 

Mr. Courier. Was not that investigation over at that time? 
That investigation had taken place in 1946 and 1947. 

Mr. Paisiey. It could have been, but I say the thought ran through 
my mind that that might have been the reason for it. As Congress- 
man Willis, I believe, or Mr. Rogers suggested, it might have been 
that they were sent down to the United States attorney to defend 
this Post Office inspector. That is a possibility, but it is a mystery 
to me and I hope you get to the bottom of it. 

Mr. Courier. Your initials were on the letter for Mr. James 
Mclnerney’s signature returning the transcripts to the United States 
attorney’s office. Do you have any recollection of the matter? 

Mr. Parsuey. I noticed that, but I do not remember doing it. I 
undoubtedly did. 

Mr. Co.uier. That would have been another normal routine 
procedure in your office? 

Mr. Paistey. Yes, sir, that would have been one. 

Mr. Couirer. Would you have actually written that letter or 
would someone under you have written the letter for your approval? 

Mr. Paistey. May I see the letter? 

Mr. Coutrer. We do not have it here. 

Mr. Paisiey. If it has my initials on it, I undoubtedly dictated it. 
I do not know whether I had been made Chief of the General Crime 
Section, or was still head of the Fraud Unit. 

Mr. Coturer. Do you have any recollection of those transcripts 
being in your hands at any time? 

Mr. Paistey. I remember studying them. 

Mr. Couturier. That was back in 1946? 

Mr. Paistey. When we were considering the dismissal of the indict- 
ments. I do not remember seeing them after they were sent back 
in, in answer to Mr. Franke’s wire. 

Mr. Couturier. Mr Davis indicated that a search had been made. 
One letter went out, saying a search had to be made. Do you have 
any knowledge of that? 

Mr. Patstey. I do not have any present recollection of it. It is 
quite possible I was given the job of returning all these files and I 
could not find the transcripts. That is possible. 
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Mr. Cotuier. Here is a letter indicating that a search was being 
made. That is dated February 20, 1951. There is a letter dated 
March 2, 1951, forwarding the transcripts. 

Mr. Patstey. That is right. 

Mr. Cottier. Both of those carry your initials. 

Mr. Paisiey. That is right. Well, I see the stenographer’s name 
is M. P. That is Miss Martha Purviance. I evidently at that time 
had taken Mr. Adams’ place, because that is when she became my 
stenographer. 

Mr. Couturier. Mr. Nash Adams? 

Mr. Paistey. Some people call them secretaries. I evidently 
dictated these letters to her. The chances are we could not find the 
transcripts and somebody found them and sent them later. That 
is undoubtedly what happened. That was in 1951. That was 
after they had been sent in the second time. 

Mr. Co.urer. That is correct. That was when they were returned 
for the second time, and it was discovered at that time that the covers 
were different than when they had been sent. 

Mr. Patstey. That is right. Whether I saw them or not, I cannot 
say. If I had seen them, and had noticed those folders, it would 
have rung a bell with me, because I am from Jacksonville. I prac- 
ticed there for 17 years. I know Halter personally. He has taken 
many a proceeding in which I have tried to be a lawyer. That would 
have certainly attracted my attention, because I would have wondered 
what in the world he was doing out in Kansas, taking this testimony. 

Furthermore, I would have noticed it originally when I was studying 
the transcripts. Those backs evidently got on there some way after 
they were sent in here that second time. 

Mr. Courier. We had testimony yesterday from the SEC attorneys, 
indicating that to their knowledge the weaknesses in this case had 
not been pointed out to them, and the matter was not discussed with 
them as to whether or not they had any ideas about the prosecution 
of the case. 

In the handling of a case of this nature, is it normal to exclude 
the other agency interested, their representatives, from such a 
discussion? 

Mr. Paistey. Oh, no. That was not done in this instance, Mr. 
Collier. 

We frankly discussed this case with those lawyers. We certainly 
were trying to arrive at what was the right thing to do. I sawa 
case where I believe there were 10 people indicted in that case. 

Mr. Coxuier. This is another case you are speaking of? 

Mr. Paistny. ‘This case. 

Mr. Coturer. This case? 

Mr. Paristey. These criminal cases. Many of them were just 
office employees. Maybe some of them were officers of the corpora- 
tion. None of them had any criminal records. There was not an 
iota of evidence called to my attention that any of those people 
profited in these alleged frauds—the employees I am talking about 
now—except in being able to have a job or keep a job in the 
corporation. 

But, heavens, to convict anybody you have got to show that they 
got something, some of the other man’s money. That was a weakness 
in these cases. 
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Mr. Co.turer. You are speaking of the fact that none of these 
people had any criminal records. Did you have any information, or 
did you attempt to determine whether Crummer himself had been 
previously involved in any indictments on matters of this nature? 

Mr. Paistey. That certainly was not suggested, and I did not 

Mr. Couuinr. You did not make any inquiry? 

Mr. Parisutey. I did not make any inquiry. 

I certainly was of the impression that he had never been indicted 
or convicted or anything. 

Mr. Couturier. But you did not inquire? 

Mr. Patstey. No, I donot recall that I did. It just did not occur 
to me that he had been. Had he been? I do not know. Had he 
been convicted? 

Mr. Couuier. The records indicate that he had been indicted. Do 
you not think that might have had some influence on your decision, if 
you had known that? 

Mr. Paistey. Had I known that, I would have taken that into 
consideration. 

I do not recall that that was set forth in any report. It could have 
been. My memory is not infallible. I certainly did not know that. 

Mr. Couturier. That is all, Mr. Chairman. 

Mr. Keating. Just 1 or 2 questions on these grand jury minutes, 
and then I will turn the matter over for questioning and reserve other 
questions. 

Both of those letters, the one to Davis, telling him that a search 
was being made for these minutes, and then the letter transmitting 
the minutes, bear your signature, but in each case your signature was 
placed on the letter by this Miss Purviance. They have McInerney’s 
signature and your initials and this signature of Mr. MelInerney was 
placed on there, you say, by this Miss Purviance? 

Mr. Paistey. No, sir, that is not the system, Mr. Chairman. 

A lawyer like my self, down in the ranks, ‘would write a letter of that 
kind. He would put his initials on the office copy and the original, 
and the office copy, and the enclosures would go in a case of this type 
not to Mr. Mclnerney, but to an employee who signs 90 percent of 
the mail. 

Mr. Keatinc. And that would be signed on the basis of your 
initials on the copy of the letter? 

Mr. Paistey. That is right. That person is authorixed to sign 
mail that has the initials of the section chief. 

There are several section chiefs in the Criminal Division, and that 
signer of the mail signs it if it is initialed by the section chief. I would 
have to see that copy before I could swear that I wrote either letter 
and initialed the initial letter, but I have no reason to believe that 
I did not dictate it. 

Mr. Keatinc. You have no present recollection of the fact that 
these minutes were requested, that there was some difficulty amount- 
ing to almost a month in locating them, and that then later they were 
sent to the United States attorney in Kansas? 

Mr. Paisiey. I cannot say, sir, that I have any present recollection 
about that. I do have a hazy memory that I was asked by someone, 
probably Mr. Caudle, to get up all these files and send them back to 
Kansas City, and I did so. 

Mr. Kearine. Not to Kansas City? 
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Mr. Paisuey. I mean to Topeka. 

Mr. Keartina. You do have a recollection of that? 

Mr. Paisuey. I have a faint recollection of it. 

Mr. Keratine. And, that the request came from Mr. Caudle? 

Mr. Paistey. Well, I cannot swear from Mr. Caudle, Mr. Chair- 
man. I must have been asked to do it. 

Mr. Keatine. But you do not recall anything about the fact that 
these grand jury minutes, when you came to get your file together, 
were missing? 

Mr. Paistey. No, sir, I could not say that I do remember that. 

Mr. Keatinc. And you have no recollection of seeing, on those 
grand jury minutes containing the testimony taken before a grand 
jury in Kansas, a cover with a stenographer’ s name from Jacksonv ille, 
Fla. 

Mr. Patstey. No, sir; I am not sure that I saw them. 

As I say, I believe if 1 had seen them, I would have noticed that. 

Mr. Kratina. It would have struck you as a very peculiar circum- 
stance, would it not? 

Mr. Patstey. Indeed so, and I would have stopped right there and 
tried to find out what that was all about. 

Mr. Keatina. And you think it is an important thing for this 
committee to try to find out? 

Mr. Paisuey. I certainly do. 

It has, as you said, a suspicious inference there. Somebody could 
have given those transcripts to the Crummers. 

Mr. Kratina. That is a possibility, is it not? 

Mr. Paistey. That is a possibility. 

Mr. Keatinc. And if so, it would of course been highly improper 
and illegal and perhaps criminal. 

Mr. Paisuey. Right. 

Mr. Keratina. Mr. Willis, do you have any questions? 

Mr. Wituts. A while ago, you mentioned my name as having asked 
a question propounding a theory about these transcripts. I did not 
ask it. 

Mr. Paisuey. I read one that you did. I could not remember 
which one. 

Mr. Wixus. I could not have, because I do not know enough 
about it. 

Now, let me ask you this, and I do not want you to speculate or go 
into hearsay. Do you know whether these transcripts might have 
been used in connection with the defense of this suit by the Department 
of Justice, meaning the defense of the civil suit? 

Do you know for a fact, without speculating about it, anything 
about that? 

Mr. Paistny. Not the slightest, no, sir. I do not recall ever seeing 
them when they came in the second time. 

Mr. Wis. To get my mind straight on this, which of the two 
indictments went up to the appellate court? Was it the Panama City 
or the Citrus case? 

Mr. Paistyey. The Panama City case, I believe. 

Mr. Keatina. Let us be sure on that. 

Mr. Collier, which case went to the Supreme Court? 

Mr. Couturier. Panama City. 

Mr. Patstey. I am morally certain of that. 
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Mr. Wiuis. So, of course, the Court could not have discussed the 
meaning of the contract of employment between Citrus County and 
Crummer? 

Mr. Patstey. That is right, sir. 

Mr. Wiuts. Has that contract been brought into our files? 

Mr. Coxurer. Yes, sir. 

Mr. Wiuuis. It was your thought and is now, that the interpreta- 
tion of that contract was an important element? 

Mr. Paisuey. Yes, sir; I thought it was the crux of the case. 

If these bondholders were not entitled to an exchange, I do not see 
how there could be any theory of fraud there. 

Mr. Wiuuts. Was there any unanimity of feeling as to the meaning 
of the contract in the Department of Justice? 

Mr. Paristey. Unanimity? 

Mr. Wiuuts. Yes. 

Mr. Patsuey. Yes, sir. We all felt that it did not necessarily call 
for an exchange. It was probably a controversial issue. If the case 
should go to trial, there would be testimony, probably, on both sides. 
The man who drew the contract would probably be a witness for the 
defense, we knew that. 

Mr. Writs. You talked also about the temporary representation 
agreement. That was involved in the Panama City case, is that right? 

Mr. Paisutey. Yes, sir. 

Mr. Wiis. For my information, because I have never seen the 
indictment or read it, is that document mentioned in the indictment? 

Mr. Paisuey. It has been a long time since I have seen that indict- 
ment. I expect it is, but I do not know. I would be speculating. 

Mr. Wituis. You can only speak for yourself. 

Was there, in your opinion, room for disagreement as to the meaning 
of the temporary representation agreement, namely, as to whether or 
not the Crummers were or were not permitted to retain all except a 
part, something like 2 percent, of the interest ultimately collected? 

Mr. Paistey. My recollection is that there probably was an area 
of possible disagreement there, but I do have a definite recollection 
that this agreement or the extension—probably the extension—recited 
that Crummer had purchased these coupons from the investors, which 
struck me as being a point in favor of the defense in the case. 

Mr. Wiuuts. We have that in the record. 

Then, the next document you talked about was powers of attorney. 

Mr. Patsuey. Yes, sir. 

Mr. Wiuuis. Those were used again in the Panama City case? 

Mr. Patsuey. Yes, sir; they were the first documents the Crummer 
Co. got. It was just a collection agreemeat. They would assemble 
bonds, act as a protective committee, bring any suits that were 
necessary, and were to get a percentage of the principal and another 
percentage of the interest if they collected. 

That is all that was. 

Mr. Wits. Just one more question. How many letters all told 
did you say were submitted for review? You mentioned different 
categories. I do not know whether we should add them all together. 

Mr. Paistey. I have 57, plus 38. That will give us the answer. 
I have the figure of 95. I got those figures out of one of these memo- 
randa. 
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Mr. Wiuutis. As I understand, some of them did not have anything 
to do with these two cases. They were just in the nature of letters 
of recommendation, or do I have that right? 

Mr. Patstey. No, sir, I do not thiak you have that right. These 
38 who had not been interviewed——— 

Mr. Wits. Let us take one category at a time. 

I do not think you spelled that out very clearly. Let us take one 
category at a time. 

Mr. Paistey. The figures I saw were these: 23 investors, of 46 
named as victims in the indictment, wrote letters for Crummer. 11 
more investors not named in the indictment as victims, but who had 
been interviewed as prospective witnesses by the SEC investors, 
wrote also. 38 individuals who had not been interviewed by SEC 
investigators, but who undoubtedly were prospective—who were 
investors in these issues of bonds, wrote also. 

Mr. Wixuis. What was the general tenor of the letters? 

Mr. Paistey. Well, I do not have any present recollection. 

Mr. Wiuuts. If you think you have a clear enough memory to 
give us the gist of it, I would like it. If not, I would prefer not to 
have it. 

Mr. Patstey. I really do not, sir, but I think they were letters to 
the effect that they were entirely satisfied, that they did not feel they 
had been defrauded. 

Maybe some of them even went on to say that they had not been 
told that these bonds were called. 

But, best evidence of that, as you know, is the letters themselves. 

Mr. Wiuuts. Do you have those letters? 

Mr. Couturier. We have some representative ones. 

Mr. Wiuuts. Were these letters the subject of discussion between 
the attorneys of the Department of Justice and those of SEC? 

Mr. Paisuey. I feel very certain that they were. My memory, of 
course, is not infallible, but I am pretty sure they were. 

Mr. Writs. Was there any suggestion that the letters were 
forgeries, as distinguished from possibly having been solicited? 

Mr. Paistey. That was not suggested. 

I would not expect that of Francis Whitehair. I knew the man. 
I had tried at least one case against him down in Florida. If he 
brought in fraudulent evidence, | would be a surprised man. 

Mr. Wiis. Do you know Mr. Whitehair? 

Mr. Patstey. Yes, sir; | know him personally. 

Mr. Wi1u1s. He is from Florida, too? 

Mr. Paisuey. Yes, sir. 

Mr. Wiuts. What is his reputation in Florida, as a lawyer and as 
a man for ability, propriety, and honesty, if you know? 

Mr. Paistey. I know his reputation as a lawyer is excellent. I 
know he is a difficult opponent in a lawsuit, and I know his reputation 
as a lawyer is excellent. He is a man who has run for governor of 
the State, and a man who has done that has got a lot of people saying 
things about him. 

I would say that I would have no hesitancy in testifying that he is 
a man of good moral character and of good reputation, as an individual. 

Mr. Wiis. That is all. 

Mr. Keuatina. Mr. Jonas? 
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Mr. Jonas. Mr. Witness, did you have anything to do with gather- 
ing the facts or the evidence for the material that was ultimately 
presented to the grand jury in Kansas? 

Mr. Paistey. No, sir. 

Mr. Jonas. Was any of that work under your jurisdiction? 

Mr. Paistey. Oh, no. Those cases were investigated by the SEC. 
I worked for the Department of Justice. 

Mr. Jonas. You got into this case seriously after the indictments 
had been voted; is that correct? 

Mr. Patstey. That is right, sir. 

Mr. Jonas. Then, you cannot tell us how much work was put in 
on the preliminary preparations that ultimately led to the indict- 
ments, can you? 

Mr. Paistey. I cannot tell you, but it must have been thousands 
of dollars of the taxpayers’ money. 

Mr. Jonas. That is right. There was a great deal of money 
invested in time and actual expense to obtain these indictments. 

Mr. Patstey. That is right. 

Mr. Jonas. Your judgment is that it might have run into thou- 
sands of dollars, is that correct? 

Mr. Patsuey. Yes, sir. 

Mr. Jonas. And as a result of the efforts, two indictments were 
secured? 

Mr. Patstey. That is right. 

Mr. Jonas. Then, the usual proceeding was followed, as is cus- 
tomary in those cases. Attorneys were procured for the respective 
defendants and the series of motions was filed. 

Mr. Patstey. That is right. 

Mr. Jonas. One of which had to do with quashing the indictment 
by filing a demurrer? 

Mr. Patsuey. Yes, sir. 

Mr. Jonas. As to one of these indictments, the trial court held that 
the indictment set up a valid and sufficient cause of action. 

Mr. Patsiey. Stated a crime. 

Mr. Jonas. L. the other indictment he held that it did not. 

Mr. Paistey. Right. 

Mr. Jonas. That is the indictment that ultimately was appealed 
to the circuit court of appeals, having jurisdiction in that district, 
and it was there held that the trial court was in error; is that correct? 

Mr. Paistey. That is correct, sir, 2 to 1. 

Mr. Jonas. You call it 2 to 1, but it is the majority rule that 
governs. 

Mr. Paistey. But when there is a dissent in a case that is some 
indication of doubt. 

Mr. Jonas. You say that is some indication that the court is not 
entirely in unanimity of thought on the question at issue; is that 
correct? 

Mr. Parstey. That there is not unanimity. 

Mr. Jonas. It might be available on the Senate floor right now. 
That is what I hold on the Tidelands case. 

I am not so much impressed with the Supreme Court’s decision, 
because it was not in accord with the Federal Government’s issue on 
the paramount rights. 
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Mr. Paistey. Lawyers and judges disagree frequently. Maybe 
we were wrong. I do not think so. 

Mr. Jonas. At any rate, the Supreme Court of the United States 
also had this subject under consideration when a writ of certiorari 
was filed which was disposed of in the usual way. 

Mr. Paistey. They denied certiorari. 

Mr. Jonas. Which means they are not going to review any actions 
of the lower court. Is that correct? 

Mr. Paistey. That is all it means. 

Mr. Jonas. Subsequent to that time, there were numerous attor- 
neys of record for all of these defendants, as far as you know, were 
there not? 

Mr. Paisuey. Yes, sir. 

Mr. Jonas. And then you got into the case later on. 

There was a conference called here, and in that conference there 
were a number of men, whose names have been mentioned here. 
These are the two conferences that took place in 1945; is that correct? 

Mr. Pats.tey. 1946, I believe, February. 

Mr. Jonas. February of 1946. And there the discussion took 
place as to the weakness of this particular case. That was the main 
subject at issue there and under discussion; is that correct? 

Mr. Paisuey. Yes, sir. 

Mr. Jonas. Were you familiar with the record of the cases that 
were pending at that time in Kansas, insofar as it indicated who were 
the attorneys for the respective defendants? 

Mr. Paistny. We knew that they had local counsel out there, if 
that is your question. 

Mr. Jonas. When you say “we knew,” you mean by that you knew? 

Mr. Parstyy. I knew, gentlemen, and the Justice lawyers knew. 

Mr. Jonas. At this conference did anyone of the attorneys of record 
in the Kansas litigation appear and argue or plead for anyone of their 
defendants, that the indictment be dismissed? 

Mr. Paisury. No, sir; but we under—— 

Mr. Jonas. The answer is, no, sir; and let us let the answer stand. 

Mr. Patsutey. May I qualify my answer? 

Mr. Keatine. He may ena 

Mr. Jonas. You may explain that. 

Mr. Partstey. We knew that, but we understood Mr. Whitehair had 
long represented Mr. Crummer and that Mr. Fly had been brought 
into the case and that they were just additional counsel who had come 
here to the Department seeking to have the Department review its 
judgment in the matter. There was no intimation from anybody 
that there was any slight intended toward these Kansas lawyers or 
that these lawyers were not speaking for Mr. Crummer with the full 
knowledge of the lawyers in Kansas. 

Mr. Jonas. Is it not customary—and I put this question to you 
due to the fact that you have detailed your experience here, which is 
considerable—that where there are cases pending of this character 
that have been so hotly contested and that have been taken to the 
highest court in the land to determine whether the indictment should 
be set aside, that is very unusual to determine whether the Govern- 
ment should dismiss these cases, to discuss that matter with counsel 
who are not counsel of record? Or is it the usual or customary practice 
to discuss it first with counsel of record before you discuss it with 
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individuals who are coming in to discuss these matters who are not a 
part of that record whatsoever. 

Mr. Paistey. I wouldn’t say that was unusual, sir. 

Mr. Jonas. I preface my next question with this statement, that 
you have already stated that it is not unusual for county attorneys or 
prosecuting attorneys or district attorneys to sit in conference with 
attorneys who are defending. Yousay that is not an unusual practice? 

Mr. Patstey. Well, I do not know whether I understand you, sir, 
but if you were a county attorney and one of your brother lawyers 
would come in and say, “I represent Joe Doaks,” you might say to 
him, ‘‘ Well, the lawyer on the other side of the street was in yesterday. 
When did you get into the case?’”’ You might do that, but I don’t 
think you would doubt his representation of the client. 

Mr. Jonas. If you were the prosecuting attorney, stating a hypo- 
thetical case, and an attorney came into your office and it involved a 
case of a similar state of facts with a history back of it as this case did, 
where you had an indictment, where you had attorneys of record, 
where you had argued de smurrers and appeals had been taken and all 
parties had been represented by counsel of record with their names 
and addresses and other preliminaries, and in walked a third man 
and he said, “I am representing Joe Smith,” or whoever the party 
may be, not a part of the record at all, would you then sit down with 
him and lay yourself open and bring in records and discuss the merits 
of the Government’s case or the people’ s case or the State’s case? Is 
that a customary practice? 

Mr. Paisuey. | certainly wouldn’t give that man any information, 
but if he would come in and tell me that he had been employed in the 
case and I had no reason to doubt him and I understood that he was 
there with the permission of the lawyer who already was of record, 
I wouldn’t question it. I certainly didn’t question Francis Whitehair 
coming in there. That thought didn’t pass through my mind, that 
he wasn’t doing it legitimately. 

Mr. Jonas. Francis Whitehair in the instant case never filed his 
appearance of record at any time, did he? 

Mr. Paistey. No, sir, 1 think he had just come back from the 
Pacific and gotten out of uniform. 

Mr. Jonas. That wouldn’t prevent him from filing his appearance, 
would it? 

Mr. Parstny. It probably would in this case because he was not 
practicing law. He was in the United States Navy out in the Pacific 
somewhere. I think he told us that he had just gotten back and 
found Mr. Crummer in this predicament and that Mr. Crummer had 
employed him to do what he could for him. 

Mr. Jonas. In what capacity did Mr. Crummer employ him? Did 
he tell you that? 

Mr. Patstey. He had always been his lawyer down in Florida, I 
think he said. 

Mr. Jonas. That is a conclusion you are drawing. I am asking 
that you give me an answer to a question. Did Mr. Whitehair state 
to you in what capacity he was employed while he-was urging the 
fallacies and the weaknesses of these indictments before the Attorney 
General and you and some other representatives of the Government? 

Mr. Paisvey. I am sure that Mr. Fly and Mr. Whitehair both said 
that they were counsel for Mr. Crummer. 
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Mr. Jonas. In what capacity? 

Mr. Paisuey. In the two cases we were discussing. 

Mr. Jonas. Those were the two criminal cases pending in the 
Kansas jurisdiction, isn’t that correct? 

Mr. Patsutey. Yes, sir. 

Mr. Jonas. They had not filed their answers in that case, had they? 

Mr. Patsuey. I do not know whether they had or not. 

Mr. Jonas. Did you inquire about that? 

Mr. Paisuey. I did not know whether they were going to go out and 
help try the cases if they were to be tried. I assumed that Francis 
Whitehair would be out there. 

Mr. Jonas. As attorneys, we know that as a matter of common 
courtesy in practically every jurisdiction, it is rather unusual to 
discuss the merits or demerits even in a civil case with attorneys who 
are not attorneys of record. Is that not about correct and is that not 
about the usual practice? Iam sure you are familiar with that prac- 
tice as a general rule? 

Mr. Partstey. Mr. Congressman, I would just have to respectfully 
disagree with you, that in a city like this I would not talk to Mr. 
Whitehair, whom I knew as a brother lawyer, about that case, and I 
certainly would not question Mr. Fly, whom I knew had been Chair- 
man of the Federal Communications Commission and a lawyer down 
there in all that Tennessee Valley Authority litigation. He certainly 
had the reputation of being an honorable lawyer. I would not ques- 
tion that. Maybe we just do not think alike. 

Mr. Jonas. I am not questioning the reputaton of these two 
gentlemen who appeared here. I am talking about the usual and 
customary practice and the adopted practice that relates to our 
standard system of jurisprudence. That is what I am talking about. 

I concede that I am talking to a witness who has disclosed to me 
that he is a capable and learned lawyer. 

Now, is it not the practice that where a case is pending of the nature 
I have detailed here, that where you discuss the subject of whether the 
indictment should be followed by prosecution or dismissed, in in- 
stances of that kind, as a matter of common courtesy, aside from the 
usual practice, you call in the attorneys for the defendants of record 
and say, “‘ Before I discuss these problems with anybody, | want you 
gentlemen in here to hear this conversation and participate in this 
conference’’? 

Mr. Paistey. Of course, here in Washington, Mr. Congressman, 
you have got a little different situation than you do out in the country 
where [am from. These Washington lawyers frequently are brought 
into cases where the litigation is pending in the States and the counsel 
of record are in those States. I would not have the effrontery to 
say to Mr. Whitehair or Mr. Fly, ‘I won’t discuss this case with you 
until you bring in counsel of record in this case.” I would not have 
done that. Of course, it was not my decision. That decision had 
already been made. Mr. Caudle had decided to hear these gentlemen. 

Mr. Jonas. You had very high regard for Mr. Whitehair. I take it, 
as an attorney and as an acquaintance? 

Mr. Paisitey. That is right. 

Mr. Jonas. And that in some measure, at least, impelled you to 
overlook the customary practice or the usual practice; is that correct? 

Mr. Patstey. Certainly the customary thing is to be sure that 
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that counsel of record knew these people are there and that they are 
there with his approval. I just assumed that. Certainly nobody 
has ever questioned it. 

Mr. Jonas. One more question. The prosecutions that were 
started in Kansas resulted in the two indictments and had to be 
approved as to their initial step by someone in authority or someone 
in charge of a law-enforcing agency of the United States Government; 
is that not right? At least they had to be tacitly approved. I do not 
know if it was done in writing. Who was the agency and the authority 
that had to give express or implied evidence of the fact that this 
investigation was to proceed and the evidence was to be gathered in 
order to determine whether indictments should be obtained? Who 
was that? 

Mr. Paistey. The Securities and Exchange Commission Act itself 
determines that the Department of Justice is responsible. 

Mr. Jonas. The Securities and Exchange Commission would not 
take this responsibility on themselves without at least having some 
tacit assurance from the Attorney General that it was all right to go 
ahead? 

Mr. Patstey. No, I do not mean that. They have authority to 
investigate their heads off, and they do, but whether or not there 
will be a prosecution, the statute expressly provides is a function of 
the Attorney General. Their lawyers may go into courts under the 
statute in civil litigation, but responsibility was not on these Securi- 
ties and Exchange Commission lawyers. It was on the Attorney 
General and his office and the United States attorney’s office. 

Mr. Jonas. The responsibility for this proceeding, as far as it went, 
including the indictments, rested primarily with the Attorney General, 
did it not? 

Mr. Paistey. Yes, sir. 

Mr. Jonas. You have told us that this investigation entailed a 
great deal of expense, a great deal of cost for the Government. That 
already had been accomplished when you got through getting the 
indictments sustained; is that right? 

Mr. Paisuey. That is right. 

Mr. Jonas. Then when you had your conferences on these two 
dates in 1946, I thought you stated that you took into consideration 
that the further prosecution of these cases would entail considerable 
expense on behalf of the Government and that it would call for addi- 
tional costs and all of the other details that enter into a serious and 
highly controversial lawsuit of this kind? 

Mr. Patsury. Yes, sir, that was a factor. 

Mr. Jonas. And was the matter of economy, saving money for 
the Government, one of the motivating features that compelled you 
to reason as you do and say that you felt there was no case? 

Mr. Patstey. I would say that it was highly collateral, Mr. Con- 
gressman. The thing that motivated me was that I did not think the 
cases could be won and I thought there would be just a lot of wasted 
time and effort and money. 

Mr. Jonas. When did you determine the cases would or could not 
be won? Was it prior to sitting in on those conferences or afterward? 

Mr. Paisuey. After we had heard argument and discussed it back 
and fourth time and time again. 
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Mr. Jonas. But was there no one in that conference who argued or 
urged the merits of the case on behalf of the Government? 

Mr. Paistey. The Securities and Exchange Commission people 
certainly did. 

Mr. Jonas. When we speak of Securities and Exchange Commis- 
sion people, those were the attorneys, were they not? 

Mr. Paisuey. Yes, sir. 

Mr. Jonas. You consider them eminent, trained, learned counsel, 
do you not? 

Mr. Paistey. They were in that field. I will say frankly, without 
saying anything in disparagement of those gentlemen, but a person 
just naturally gets overzealous in his particular field. I thought they 
were overenthusiastic. 

Mr. Jonas. How did you feel about Mr. Whitehair? Did you feel 
he was subdued and dispassionate? 

Mr. Patsutey. No, sir, I thought he was pretty impassioned about 
his client and a lot of the stuff he had told us about Crummer I dis- 
counted. I was a little suspicious, frankly, that maybe in some of 
those other bond issues they might have had a case, but that was pure 
suspicion on my part. Those people are in business to make money. 
They may be inclined to be a little sharp in their practices here and 
there. I donot know. I am really just speculating. 

Mr. Jonas. I appreciate that. But at least in that conference 
there was a hotly contested issue there, and there were arguments in 
favor of both sides, one on behalf of a proceeding with a prosecution 
and then one on behalf of having the indictments dismissed? Am I 
correct about that? 

Mr. Paisuey. Yes, sir. 

Mr. Jonas. The Securities and Exchange Commission gentlemen 
who had to do with the preparation of this case attended to all of the 
details, saw that the evidence was presented to the grand jury, ob- 
tained the indictments and followed them through the highest court 
of the land, were urging that they had a case that would stand up or 
words to that effect? 

Mr. Paistey. No question about that. 

Mr. Jonas. In came two counsel, neither of whom were attorneys 
of record, and one of them, at least, argued that there was no case 
and the Government could not get a conviction. 

Mr. Paistey. That is right, and then submitted a lot of information 
and documents. 

Mr. Jonas. What he did submit, as I got it from your statement, 
was this: A series of letters were brought in, purportedly or allegedly 
or, we will even say, correctly, for the signatures of individuals who 
had purchased some of these securities or bonds. 

Mr. Patstey. That is right. 

Mr. Jonas. Can you distinguish now or pick out among these letters 
in your mind here a number, one or more, if that is the fact, of these 
letters that were signed by individuals who were sworn under oath 
and appeared before the grand jury and testified there? 

Mr. Party I understand ‘hve were. There must have been. 

Mr. Jonas. I will take your word for it you understand there were 
letters of that kind. We will not speak about the number. Who 
produced those letters? 
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Mr. Paistey. Messrs. Fly and Whitehair caused them to be 
produced. 

Mr. Jonas. Knowing that they had letters from witness who had 
appeared before the grand jury and had been sworn to tell the truth 
and had been placed under oath, and knowing that they came in with 
a letter from that very same witness who at least to some extent at- 
tempted to repudiate or impeach what he had stated before the grand 
jury, did it not occur to you that you ought to make an investigation 
as to whether some of these witnesses had been intimidated or an 
effort had been made to intimidate these witnesses before you took a 
judgment and said the indictment should be dismissed in your own 
mind? Did that not occur in your own mind? Did that not occur 
to you as a member of the Department of Justice and a law-enforce- 
ment officer? 

Mr. Paistey. It probably occurred to me. 

Mr. Jonas. Why did you not go through with it? 

Mr. Paistey. Why did I not? 

Mr. Jonas. Yes, why did you not get up and say, ‘Well, as an 
experienced attorney, this just does not look right to me, and before 
we write letters and say there is no case, and with the question of 
money and economies involved, we ought to have a fair investigation 
as to how these letters were procured?” Why did you not suggest 
that? 

Mr. Patstey. I would concede that that might have been a good 
thing to do. It probably would have been 

Mr. Jonas. Could it not have developed in that kind of investi- 
gation if those letters were obtained by intimidation or by an approach 
of similar character that would have strengthened your case when 
you went to trial rather than weakened it? 

Mr. Paistey. It conceivably could have done so, yes. However, 
we had seen Mr. Bangs, a representative of that life insurance com- 
pany, which was a very heavy holder of some of these bonds. We 
had a letter from an official of another life insurance company along 
the same line. 

Mr. Jonas. I agree with you, sir. I will concede that there may 
have been some merit to that but you and I agree as members of the 
bar and what we both consider as very high-class and respectable 
protection, that when any attorney steps into the prosecuting depart- 
ment with a letter of repudiation from a witness who has been sworn 
under oath before a grand jury and has testified, that it is time that 
the prosecuting machiaery is set in motion, we sbould determine how 
that letter was procured. 

As a matter of general principle and safeguarding the rights and 
liberties of all the people, is that not the mght way to approach a 
situation of that kind? 

Mr. Patsuey. I will not quarrel with you on that, sir, but I am not 
at all certain that any of those grand jury witnesses who might have 
given these letters in any sense repudiated what they had said before 
the grand jury. We would have to get the letters aad we would have 
to see what they said before the grand jury and what they said in the 
letters. The chances are that they did not repudiate anything they 
said in the grand jury, that they were just saying they were com- 
pletely satialla d, that they had not been defrauded, they did not think. 
That is probably what happened. 
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Mr. Jonas. We know that in many cases where criminal proceedings 
are pending in the Department of Justice under the jurisdiction of 
the United States and the Attorney General that it is not unusual 
for a witness to come in and it is shown that the money that is in- 
volved has been paid back to him. Someone has tried to make 
restitution and he has probably received part of it. But that does 
not excuse the Attorney General from prosecuting if there has been a 
crime committed. 

In other words, the fact that restitution does not affect anyone if a 
crime has been committed unless it is done according to law is well 
established. 

Mr. Paistey. I would concede that. 

Mr. Jonas. Was that not about the situation in this case? 

Mr. Parstey. If they could go out and get nearly a hundred letters 
from these investors and get insurance companies who had large 
holdings to testify to the same thing, I think that is a pretty good 
indication of what that trial would have resulted in. 

I think you would have found these people not only going back to 
the prosecutor, if they expected them to testify the way that the 
Securities and Exchange Commission statements showed, but the 
chances are you would have seen a lot of them coming in as character 
witnesses for these people. If you had a jury there trying that case, 
you can imagine what that effect probably would have been. 

Mr. Jonas. You did not assume, did you, Mr. Paisley, that all of 
these witnesses who signed letters were to be called in the trial of the 
case to testify? You are relying upon your prima facie case from the 
testimony that had been secured before the grand jury. That, 
standing alone, was indicative, at least, of the fact that that would 
have made out a case. 

What weight could these letters of these bondholders have to 
persuade you that this indictment could not hold up before you had 
determined under a ruling of a court how competent they were, 
what their materiality was, how relevant they were, and what posi- 
tion they had in this picture? Can you explain that to us? 

Mr. Patsupy. | think we have threshed it out pretty thoroughly 
here. I thought it would have a very important bearing on the case. 
As a matter of fact, as I remember now, there was a lot of talk here 
that the Securities and Exchange Commission investigators had done 
a little overreaching in getting these statements and had conducted 
themselves in a manner that was not exactly proper. 

When those allegations were made I took it with a grain of salt, 
just as I would have taken the fact that they came in with all these 
letters, with a little grain of salt. I have thought perhaps some of 
them were gotten, maybe, by the Crummers by telling these people 
things that might not be so. I took it all with a grain of salt. 

But, on the whole, I concluded that a lot of those witnesses were 
going to be hostile and I was satisfied that practically all those 
investors were glad to get what they got out of that Florida financial 
crisis down there. I thought it was a poor case. 

Mr. Jonas. This would not be the first occasion, would it, where 
ry found that you had made preparations to prosecute a case and 

ad indictments, and in the course of events in your investigation 
you found witnesses who did not agree that the prosecution was the 
proper measure and so on? ‘They are not always cooperative and 
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raring to go to send somebody to jail, are they? Sometimes you have 
to do your duty and you get very lax cooperation from witnesses. 

Mr. Paisuuy. That is true. I just got through trying two cases 
down here in the district court and I had that problem. 

Mr. Jonas. So it is not unusual? 

Mr. Paistey. Not unusual. 

Mr. Jonas. Did you dismiss those cases in the district court? 

Mr. Pastry. No, sir, because I was convinced they were guilty. 

Mr. Jonas. In spite of the obstreperous and uncooperative wit- 
nesses? 

Mr. Patstey. Yes, sir. I thought some of the witnesses I had to 
call were not coming through with all the facts. 

Mr. Jonas. And it was evident that could take place in this Crum- 
mer case, is that not a fact? 

Mr. Paisutey. They would have had a hassle in a big way. 

Mr. Jonas. The only problem in the Crummer case was that you 
had a large group in the Crummer case and that sort of broke down 
your morale or frightened you; shall we put it that way? 

Mr. Patstey. It did not break down my morale and it did not 
frighten me, but it clearly indicated that the prosecution had a pretty 
hard, if not an insurmountable row to hoe. 

Mr. Jonas. It is never an easy row, is it? 

Mr. Paistey. That is right. 

Mr. Jonas. That is all. 

Mr. Keatine. Mr. Rogers? 

Mr. Rogers. Did I understand in your direct testimony that you 
made some documents available to the Securities and Exchange Com- 
mission? 

Mr. Patsuey. Yes sir. Those documents were in the department 
there and whether they were brought out at that two-day conference 
or not I do not remember. I think some were filed before and some 
after, but they certainly were available to Mr. Rubin who was the 
liaison man between the SEC and the Department. 

We were anxious for them to have them and go over them and tell 
us what they thought about them. 

Mr. Rocrrs. Mr. Brown was in on these conferences was he not, 
the Mr. Brown who testified here? 

Mr. Paisuey. I think he was present at that 2-day conference. I 
think he came back a second time. 

Mr. Rocers. During the 3 days that Mr. Brown was there did you 
ever show him any of these letters at that time? 

Mr. Parsuey. I do not recall that I did so myself, but whatever was 
there was available to them if they wanted to look at it. We talked 
to them, you know, after these defense lawyers left. 

Mr. Rocrers. Did you ever talk with Mr. Brown after the defense 
lawyers left on the fifteenth, that you recall? 

Mr. Patsuey. I do not know that I ever said two words to Mr. 
Brown, or that he ever said two words to me. He was there and I 
was there and that is about all there was to it so far as our relationships 
were concerned. 

Mr. Rocers. In the conference on the 19th of March Mr. Brown 
testified that he was there at that time. 

Mr. Patsuny. Yes. 
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Mr. Rocers. From the conference on the 14th and 15th of February 
to the 19th of March, had you been talking with Mr. Rubin in the 
meantime? 

Mr. Paistey. Oh, yes, sir, as I recall it. 

Mr. Rocrrs. But you have no independent recollection that you 
ever gave to Mr. Brown any of these documents whatsoever? 

Mr. Paistey. No, sir, I could not say that I did. I could not say 
that he ever looked at any of them. But I would say that I am sure 
whatever we had there was available to these SEC people and that 
they knew it. I would say that. 

Mr. Rogers. In the Citrus County case there is a 9-count indict- 
ment which I think had 4 or 5 counts indicted to a violation of the 
Securities and Exchange Commission Act and the balance is as they 
deal with mail fraud. 

Mr. Paistey. Yes, sir 

Mr. Rocers. The Citrus County case is based entirely upon the 
contract that was entered into by the Cirtus County people with 
Crummer on the 7th day of October 1940, as set forth there in the 
indictment. Did you consider this contract the complete basis of that 
indictment as it deals with Citrus County? 

Mr. Paistey. I though the case would turn on the construction of 
that contract. 

Mr. Rocers. Testimony has been received here from members of 
the Securities and Exchange Commission to the effect that those four 
or five counts were in violation of the Securities and Exchange Act 
itself, which was the result of a misrepresentation made by Crummer 
to the owners of these bonds. The question is, would it be necessary to 
interpret this contract to ascertain whether or not there had been a 
misrepresentation made by Crummer in order tw constitute a violation 
of the Securities and Exchange Commission statute or the Securities 
and Exchange statute? 

Mr. Paistey. There would certainly have to be an interpretation 
of it. That was one of the things that puzzled me about the case, 
who was going to interpret it. Were you going to ask a jury of 12 men 
out in Kansas to become lawyers and interpret it? That certainly 
had to be interpreted, yes, sir. 

Mr. Rogers. Inasmuch as we are all familiar with the rule on the 
interpretation of any criminal statute or any criminal act, the benefit 
of the doubt is resolved to the defendant. 

Mr. Paisutey. Yes, sir. 

Mr. Rogers. And a court is dutybound to so instruct in every 
criminal case if requested, and in some cases they say if he does not 
do it he has not conducted a fair trial. 

Mr. Paistey. That is right. 

Mr. Rocers. Was it on the basis that you figured this contract 
was subject to more than one interpretation that caused you to reach 
the conclusion that a successful prosecution could not be had? 

Mr. Paistey. That was certainly one of the factors and considera- 
tions which I took into account. 

Mr. Rocrrs. You made some mention of Mr. Bangs. That is the 
insurance man. Do you recall what he told the group there in the 
presence of everybody? 

Mr. Paisuey. I do not recall exactly. It might be in one of these 
memoranda. I think it is. 
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Mr. Rogers. You do not have any recollection now of exactly 
what he did say? 

Mr. Patstey. Except this: I do recall that he took the position that 
his company was not swindled, that he did not feel that they had a 
right to the exchange, that what the Crummers did was entirely 
proper. He himself was an expert in the investment field. He was 
the portfolio man for this life insurance company. I do remember 
that he was very much opposed to the prosecution and so expressed 
himself. 

Mr. Rocers. The main defendants in this case were Mr Crummer 
and his son, I believe. 

Mr. Patstey. Well, 1 would say so. Roy E. Crummer in one 
indictment and R. E. Crummer & Co. I do not see any other 
Crummer in that one. I do not believe his son was indicted. 

Mr. Rogers. As to one of the men in the Air Force, I thought there 
was some testimony that it was his son. 

Mr. Keartine. He was a witness. 

Mr. Rocrrs. Oh, I beg your pardon. 

Now, of the 10 that were indicted, were they all, aside from 
Crummer, employees of the Crummer companies? 

Mr. Paistey. Yes, sir. As I understood it, either one of the cor- 
porations—there were two corporations named in the indictments. 
They were either employees of those corporations or some other 
Crummer interests. I have now what Mr. Bangs said. Would you 
like me to read that? 

Mr. Rogers. Yes. 

Mr. Keatinc. What are you reading from? 

Mr. Parstey. I am reading from the report that Mr. Ben Brooks 
prepared, which has the blue binder on it. 

Mr. Couurer. That is not in evidence. 

Mr. Keatinea. This is the undated memorandum which we have not 
yet received in evidence? 

Mr. Patsuey. I guess so, yes. 

Mr. Cotuirer. That same matter is mentioned in one of the mem- 
oranda that isin evidence. Maybe you would prefer to read from that. 

Mr. Patstey. Well, I will read what you gave me first. I do not 
know whether it is the same thing. It does not start out the same 
way. Anyway, here is what you just gave me: 

As previously stated, we have had several conferences in my office attended by 
some of my associates as well as Mr. Whitehair, Mr. Fly, and others. During the 
first conference Mr. Whitehair brought Mr. D. A. W. Bangs with him. Mr. 
Bangs is manager of the municipal investment department of the American- 
United Life Insurance Co., Indianapolis. Mr. Bangs is the ae pene of 
the 1940 Citrus County issue from Crummer and surrendered to Crummer his 
holdings of Citrus County 1933 bonds. 

Mr. Bangs stated that he had carefully read the contract between Crummer 
and the county and had conferred with the attorney for their company, that there 
was no question in his mind but that by the terms of this contract the bondholders 
had no right whatsoever to exchange the 1933 bonds for the 1940 issue, par for 
par; that he turned over to Mr. Crummer the old bonds and purchased new bonds 
from Crummer at a premium, the average being about $75 per thousand-dollar 


bond. 
Mr. Bangs, who is supposed to be an authority on municipal bond issues and 


contracts governing the same, was very positive that there had been no fraud 
practiced upon him or his company by the Crummers in reference to the mateter 


under consideration. 
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That is the end of that. 

Mr. Couturier. That is the memorandum of March 7, 1946, which 
was written by Mr. Madrix? 

Mr. Patstey. And that is substantially what is in this other blue- 
backed thing. 

Mr. Rogers. Going back to the question of the employees, I be- 
lieve you testified that you did not find where any of the employees 
had profited by this thing except as they received a salary. 

Mr. Patstey. Yes, sir. 

Mr. Rocers. Was there anything to indicate that they rece ‘ived a 
a salary that was not the prevailing wage or salary in that area? 

Mr. Pastry. No, sir; I think that was one thing that particularly 
impressed me about the case. I was concerned about these e mployees 
who had not apparently profited. 

I think, as I remember, that I raised that question with the Securities 
and Exchange Commission people and I have a hazy recollection that 
they countered with the proposition that some of these people, 
least, were supposed to profit later on through some other corporate 
structure or organization. But that is pretty hazy in my mind. It 
seemed rather controversial and speculative to me. I wanted to see 
where they got some money out of this thing other than their salaries. 

Mr. Rogers. Was there any evidence in any of the files that you 
examined or anything that you may have received from the Securities 
and Exchange Commission that would indicate that they were to get 
some more money, aside from the wages, when this perpetrated fraud 
had been completed? 

Mr. Patstey. No, sir, I do not recall anything concrete along that 
line. There could have been, but I just do not recall it. 

Mr. Rogers. I believe you testified that on the seventh day of 
March 1946, Mr. Brooks wrote a memorandum on the Citrus County 
case. 

Mr. Patstny. Mr. Madrix. Wait a minute; Mr. Brooks wrote one 
on November 10, 1947. 

Mr. Rocerrs. No, I am backing up to the time after the conference 
on the 14th or 15th day of February. Later you testified that a 
memorandum was written by Mr. Madrix and one by Mr. Brooks. 

Mr. Patstey. | think you misunderstood me, Mr. Congressman. 
Both of them were prepared by Mr. Madrix. That is, his initials 
are on both of them. Mine are on one of them with him. I think 
perhaps we collaborated on them. 

Mr. Co.trer. He just read from the memorandum that Mr. 
Madrix prepared. They are in evidence. 

Mr. Rogers. Then Mr. Madrix prepared both of them? 

Mr. Paistey. Yes, sir. 

Mr. Rogers. Do you know who he collaborated with or whether 
anyone worked with him in the preparation of these two? 

Mr. Paisuey. I know he collaborated with Mr. Brooks and myself 
in assembling his facts and discussing it. 

Mr. Rocrrs. And these memoranda were filed in the files of the 
Department at that time? 

Mr. Paistey. Yes, sir, they have been there all the time, so far as 
I know. 

Mr. Rocers. Have you testified before any other congressional 
committee concerning them? 
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Mr. Patstey. Not concerning those memoranda. I was called u 
one day before Senator McCarran in bis office. It was not a full 
committee hearing. He wanted something read out of the Depart- 
ment file. What it was I do not recall, but I read something into 
his record. That is a matter of record in the other hearings. 

Mr. Roczrs. Were either of these memoranda of March 7 and 
March 27 made available to Mr. Rubin at the Securities and Exchange 
Commission? 

Mr. Patstey. I cannot answer that, sir. Certainly there was no 
reason why they would not have been. 

Mr. Rogers. In ordinary collaboration with the other department, 
would it be a violation of any of the rules of the Department of 
Justice to permit the representative from the Securities and Exchange 
Commission to see these memoranda? 

Mr. Patstey. I certainly would not have thought so. I would not 
have hestitated to show Mr. Rubin anything in the file. 

Mr. Rocers. But you have no independent recollection of having 
discussed either of these memoranda with Mr. Rubin? 

Mr. Patstey. No, sir, I do not. 

Mr. Wiis. May I ask just one more question? 

Mr. Kuarinea. Yes. 

Mr. Wiuu1s. Relative to these letters and exhibits that we have 
talked about, did I understand you to say that they had been sub- 
mitted to the Department commencing in November of 1945? 

Mr. Patstey. Mr. Congressman, I do not remember when they 
started submitting those letters. It is a matter of record and the 
best way to find out is to get them and see the dates and see any letters 
of transmittal. 

Mr. Wits. Those letters are a part of the Department’s files and 
our counsel can dig them up? 

Mr. Parser. Oh, yes, that can be fixed. 

Mr. Jonas. Mr. Chairman, I just want to make this brief observa- 
tion for the record, in deference to the gentleman who has testified. 

In our questioning and answers here, I do not want to leave the 
impression for the record that I do not strictly adhere to the law that 
everyone is presumably innocent until proven guilty in this particular 
issue, that an indictment is a mere formality, and that the defendants 
are clothed with the presumption of innocence until they are found 
guilty. I am merely questioning the method of how the indictments 
were dismissed. I do not want to leave any impression either b 
implication or otherwise, that I am trying by my questions to establish 
the fact that I consider these defendants, any one of them, guilty. 
In my mind they are innocent at this hour. 

Mr. Kearttnc. As the chairman said in the beginning, this com- 
mittee will not retry the defendants in this case or endeavor to reach 
a conclusion as to their guilt or innocence, because that is not the 
function of a congressional committee. 

The committee will stand adjourned until 2 o’clock. 

(Whereupon, at 12:40 p. m., the subcommittee was adjourned until 
2 p. m. of the same day.) ‘ 
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AFTERNOON SESSION 


Mr. Keatine. The committee will come to order. 

Mr. Paistey. Mr. Chairman, might I clarify a matter that came 
to my attention during the recess? 

Mr. Keatina. Yes. 

Mr. Paistey. Mr. Davis was kind enough to call my attention to 
this Court of Appeals decision and it does not show a dissenting 
opinion, to my surprise. In one of our memoranda we indicate that. 

Somehow or other it got into our memoranda. How, I do not 
know. I am sure it was = inadvertance. When I spoke this morn- 
ing I surely thought there had been a dissent in that case. It may be 
explainable by the fact that as to some counts the lower court was 
sustained as to one defendant, but that does not quite explain to me 
how that got into our memorandum. 

Mr. Keatine. Was that in the memorandum which formed the 
basis of your reasons for recommending dismissal of the indictment? 

Mr. Paisuey. I feel certain it is, yes, sir. 

Mr. kKeatine. You think that was one of the factors entering into 
your conclusion? 

Mr. Patstyy. Well, it was one, of course, but it was not at all 
conclusive. It was just a collateral matter. 

As a matter of fact, the whole opinion did not pass on the facts in 
this case. It only passed on the indictment and the pleading. 

Mr. Kerarinea. In other words, as I now understand it, as to the 
indictment which was challenged, and first by the trial court success- 
fully, later being reversed by the upper court and upon certiorari 
denied by the Supreme Court, all the appellate judges were unanimous 
in their decision. 

Mr. Paisutey. It charged a crime. They did not pass on the 
evidence, of course. 

Mr. Keattne. In your direct testimony you said that Mr. Brooks 
and others had prepared a memorandum in advance of the February 
conference regarding the dangers in the case, is that correct? 

Mr. Paisupy. Yes, sir, the tentative conclusion which we had 
formulated up to that time. 

Mr. Keatine. At that conference did you or anyone else inform 
the Securities and Exchange Commission lawyers that there was a 
serious doubt about whether the cases would go forward or not? 

Mr. Patstey. Well, I do not know whether we said that in so 
many words but 1 am sure it must have been implied that we were 
concerned, very much about it. 

Mr. Keatine. Did you say it to anyone? 

Mr. Paisupy. I do not recall that I did. 

Mr. Kwatina. Did you hear any other Justice Department lawyers 
say anything? 

Mr. Paistey. No, but everybody knew we were really reconsidering 
that case. 

Mr. Kuatine. Well, the Securities and Exchange Commission 
lawyers said they did not know and were greatly surprised. I am 
trying to find out who told them in order that they, according to you, 
should have known. 

Mr. Paistey. Well, it was implicit in the very conferences we were 
holding. 
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Mr. Keatinc. Was it customary in those days in the Justice 
Department to hold conferences of this character as a result of which 
recommendations were made to dismiss indictmets? 

Mr. Paristey. That is done every day. That is, indictments are 
dismissed every day. We get letters all the time for authority to 
nol-pros an indictment. 

Mr. Keatina. Are you still doing that. 

Mr. Patstey. Doing what? 

Mr. Keartina. Are you still meeting with attorneys for defendants 
charged with crime and discussing the merits of the case in their 
presence? 

Mr. Paisiey. I will talk to any lawyer any time about a case, 
Mr. Congressman. 

Mr. Keatinc. Are you meeting with your superiors for that purpose 
now? 

Is that the practice now in the Justice Department? 

Mr. Paistey. I do not know what you mean. I have not met with 
anybody lately or with a defense counsel discussing my case, other 
than my associate counsels. I just tried a couple of cases and we 
talked to the lawyers on the other side. I tried to get one to enter a 
plea of guilty, for instance, on one count. 

Mr. Keartina. There was not any effort here made with Messrs. 
Whitehair and Fly to get their clients to enter a plea of guilty; was 
there? 

Mr. Paistey. Oh, no. 

Mr. Keratina. When this conclusion was reached by you not to 
prosecute these cases, was Mr. Davis, the United States attorney in 
charge in Kansas, asked for his views in any way? 

Mr. Paistey. Well, he was in on this conference and was invited 
in for the very purpose of expressing himself. 

Mr. Keatina. And he did express himself that he thought he could 
try the cases and win them? 

Mr. Paisuey. No, sir; Mr. Davis, at that conference, was a good 
listener. I remember trying to ascertain from him just how he felt 
about it. He was there with his superior, the United States attorney, 
and I think he was inclined not to do any talking at all. He was just 
listening. I could not ascertain how he felt about it. 

Mr. Keartine. His superior had disqualified himself in this case; 
had he not? 

Mr. Patstey. As I understood; yes, sir. 

Mr. Keatinae. Do you mean Mr. Davis did not participate in it? 

Mr. Paistey. Well, he sat and listened but he did not say much. 

Mr. Keatine. Did he indicate to you when asked that he believed 
he could try the cases and could win them? 

Mr. Paistey. I do not recall that he did. I do recall that is one 
thing I wanted to know, just how he felt about it, but I never did get 
him to say. 

Mr. Keatrina. You say that he never stated that to anyone? 

Mr. Patstey. He did not state it to me or in my presence in this 
conference, and I remember talking to him or I have a recollection of 
talking to him informally after the formal conference would break up. 
I was trying to find out just how he did feel. That was a factor 
with me. 
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Of course, you understand it was not my conclusion that they 
would not be prosecuted. 

Mr. Keartina. I appreciate that, but it was up to you to make 
recommendations to Mr. Caudle. 

Mr. Patsiey. That is right. 

Mr. Keatine. And in making that recommendation did you ever 
ascertain from Mr. Davis what his views were? 

Mr. Parsuey. No, sir; I cannot say that I did. 

Mr. Keattne. Did you not thiak that was an essential element 
before you made your recommendation to Mr. Caudle? 

Mr. Paistey. Not necessarily; no, sir. It was our responsibility 
there in the Department to decide. 

Mr. Keating. When Mr. Caudle called you in, in the first confer- 
ence in November 1945, did he tell you the purpose of that conference? 

Mr. Patstey. Yes; as I recall, he did. 

Mr. Keatine. And he said that these people had been to see 
someone—you do not remember whether he said they had been to 
see him or the Attorney General—and that they wanted to have a 
meeting with the men in the Department who were handling the 
case; is that right? 

Mr. Patstey. That is right, wanted to present facts to the Depart- 
ment to convince us that we should not go ahead with the case. 

Mr. Keratina. Did Mr. Caudle give you any of his views at that 
time on the case? 

Mr. Patstey. Oh, no, he had not made up his mind at that time. 
As he expressed it, he just did not want any lawyer to feel like he had 
not been able to come into his office and have a hearing about the case. 

Mr. Keatina. Did he say whether or not he knew Mr. Fly and Mr. 
Whitehair? 

Mr. Partstey. He did not say. I think it was the first time he met 
Mr. Whitehair but he will have to tell you that; I do not know. 

Mr. Keating. You have stated that these cases presented a contro- 
versial case? 

Mr. Patstey. Highly controversial; yes, sir. 

Mr. Kearine. That is true in any law suit; is it not? 

Mr. Paistey. Well, I would say so—no, I would not say that. 
Many times the prosecutors have open-and-shut cases and they feel 
they have a strong case. 

Mr. Keartina. Is it just open-and-shut cases that you were in the 
practice of recommending for prosecution? 

Mr. Patsuey. Oh, no. 

Mr. Keatina. The mere fact it was controversial was no reason 
why you should not have gone ahead with it; was it? 

Mr. Patstey. No, sir. That is all I have been doing for the 10 
years that I have been up here in Washington—handling tough cases. 

Mr. Kerarina. In your direct evidence, you mention that a number 
of the defendants were employees and that there was no evidence that 
they had derived any financial benefit from the transactions. Do you 
remember that? 

Mr. Patstey. Yes, sir. 

Mr. Keating. You did not mean to have that apply to the principal 
defendant, Mr. Crummer; did you? 

Mr. Patstey. Oh, no. I was just thinking in that connection 

Mr. Keatinc. That regardless of the merits, he did benefit finan- 
cially from this transaction; is that not true? 
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Mr. Paistey. I would say so. Of course, he was in business to 
make money and the laborer is worthy of his hire. 

Mr. Kearine. Well, whether rightfully or wrongfully, he got more 
than the hire for which he contracted; did he not? 

Mr. Paistey. I would not want to say that. That depends on what 
his contracts were. That is the big controversy in these two cases, 
just what these people did, or what their rights were. 

It was a civil case. Nobody had sued Mr. Crummer, Mr. Keating. 
None of these people had entered a lawsuit. There was not even a 
civil case filed against these people. There is another factor. 

Mr. Keating. That was the basis of your decision, was it, that there 
had been no suit against him? 

Mr. Parsutpy. Oh, no, that was one factor. I would not be that 
big a fool. 

Mr. Keartina. Is that not true throughout the country when 
widows and orphans have money improperly taken away from them 
and without drawing any conclusions in this particular case, is that not 
what our Government is set up to protect, is that very thing, and why 
we have established the Securities and Exchange Commission? Do 
they wait for civil suits to be brought? 

Mr. Paisitey. Oh, no, no, but they usually go concomitantly. 

Mr. Keatina. Well, Mr. Paisley, that is not any factor which did 
or should have entered into your decision as to whether or not a civil 
suit had been filed; was it? 

Mr. Patsuey. Well, if it was as much fraud as these people con- 
tended in this 750-page report, you would have thought somebody 
would have felt that he was defrauded and would have complained 
or brought a suit. That was one factor. 

Of course, many times widows and orphans and others are defrauded, 
I know that, and they do not know about it. 

Mr. Kearina. And ofttimes they are defrauded and do not realize 
or know that they have been defrauded; is that right? 

Mr. Patstey. Naturally. 

Mr. Keratine. There are certainly cases where that happens and 
where the Government, through its criminal procedures, should step 
in and protect the general public? 

Mr. Paistey. Yes, sir; where there is jurisdiction in the Federal 
courts. 

Mr. Keatina. Who took charge of the conference at which Messrs. 
Fry and Whitehair were heard? 

Mr. Patstey. Mr. Caldwell. 

Mr. Keatina. He was the senior one in charge and was then an 
assistant attorney general and he opened the conference? 

Mr. Paster. That was in his office; yes, sir. 

Mr. Keatina. Mr. Whitehair did most of the talking; did he not? 

Mr. Patsuey. Yes, sir, he did. 

Mr. Keatina. Did Mr. Fly do any of the talking? 

Mr. Patsiey. Yes, indeed. 

Mr. Kearttnc. Did he discuss the merits of the case? 

Mr. Pais.tey. Indeed he did. 

Mr. Keatine. What did he say? 

Mr. Paistey. I do not recall. I cannot recall what he said in 
1946. 

Mr. Keatine. Who talked first? 
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Mr. Paisuey. I think Mr. Fly started out doing the talking during 
the time I was up there. 

Mr. Keatinc. Did Mr. Fly or anyone else say how he, Mr. Fly, 
first approached the Attorney General or his office on this subject? 

Mr. Paisxey. I do not recall that he did. He might have. 

Mr. Kwatine. Was it said to you in words or substance, that 
Mr. Fly was the introducer? 

Mr. Paistey. I do not recall. 

Mr. Keatine. Did you gain any impression with regard to that? 

Mr. Parisuey. I do not know whether I have any impression: 

I just do not know. 

Mr. Kratine. You would not be surprised if that were the fact? 

Mr. Paisuey. No, sir. No, sir. He was a high official in the 
Government at that time and he probably knew Clark—maybe 
Whitehair did for that matter. Whitehair at one time was a Special 
Assistant to the Attorney General. Whether he knew Clark or not, 
I do not know. 

Mr. Keatina. Do you know when Whitehair served as Special 
Assistant to the Astarney General? 

Mr. Paistey. No, I do not. It was probably before the Second 
World War. Not while I was there, anyway. 

Mr. Keatine. Did Mr. Fly indicate a familiarity with the facts 
of the case? 

Mr. Paisutey. Yes, he did. They had evidently studie ‘d the case. 

Mr. Keatine. Mr. Fly had evidently studied the case‘ 

Mr. Paisuey. I thought so, and most of the material was s submitted 
from his office. I remember that. It was on his stationery. 

Mr. Keatina. On his stationery? 

Mr. Patstey. That is the letters of transmittal. 

Mr. Keatine. And those letters were addressed to whom? 

Mr. Paisney. Mr. Caudle, probably. I do not remember that. 

Mr. Keatine. That would be in line with his role as an introducer, 
would it not? 

Mr. Paistey. There were two working together, one living in 
Florida and one in New York. I suppose they “would work toge ther 
and send the stuff in from one office. I would not think that would 
be given any consideration at all. 

Mr. Keatine. You do not know expressly why Fly was in the case? 

Mr. Paistey. No, sir; I do not know why Mr. Crummer hired 
him, I do not know that, no, sir. 

Mr. Keatina. As to this contract regarding which Mr. Willis and 
Mr. Rogers asked you some questions, in the Citrus County case, and 
you indicated that you thought the fraud in the trial would largely 
turn on that contract—am I correct in quoting you? 

Mr. Paisuey. Yes, sir. 

Mr. Keatine. That is the case in which a motion had already 
been made in court directed to the terms of that contract? 

Mr. Paistey. It must have been, the one argued before Judge 
Savage. 

Mr. Keating. And Judge Savage said in his opinion in refusing to 
dismiss the case, that the interpretation of that contract should await 
the facts brought out on trial, had he not? 
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Mr. Patstey. He would not pass on it in that stage of the pro- 
ceedings. ‘They were trying to get him to dismiss it on the pleadings 
and his position was that you have to take evidence. 

Mr. Keatine. And that he could not determine that question 
until a trial, is that not right? 

Mr. Paistey. Well, that is substantially correct, yes, sir. 

Mr. Keatine. And this is a contract which had been drawn by 
this Navy officer, you say, who came to see you about it? 

Mr. Paistyy. That is what he said. 

Mr. Keatinec. And he had been hired by Mr. Crummer? 

Mr. Paistey. Oh, yes. 

Mr. Keatine. And it is a well-known principle of contract law 
that a contract is construed most strongly Bainst the one who pre- 
pared it, is it not? 

Mr. Patsuey. I believe that is correct. 

Mr. Keatina. That is all. 

Did you have more questions? 

Mr. Courier. Yes, I did. 

In your earlier testimony, Mr. Paisley, I recall that you mentioned 
there had been a conference on or about May 10, at which time Mr. 
French, Mr. Rubin and Mr. Kelly from the Securities and Exchange 
Commission were present. Do you remember that? 

Mr. Patstey. Yes. I think I remember that. It is in the report, 
anyway. 

Mr. Coxurer. As I recall the inference was that those gentlemen 
had more or less changed their minds at that time, or had been less 
inclined to go along with this? 

Mr. Patstey. No; I did not mean to imply that at all. I think 
the purpose of that meeting was to get them over there to see if they 
had anything else to advance to us, or if there was anything we had 
overlooked, or anything they wanted to say, and I think they were 
undoubtedly told that all the exhibits were there and had been, and 
that was it. 

Mr. Cottier. What was their attitude about the case at that time, 
their attitude? 

Mr. Parstey. They had not changed their opinion at all. They 
still felt that they should go ahead. 

Mr. Cotuier. They were not waivering at all in their judgment of 
the case? 

Mr. Patstey. No, sir. I do not suppose they have to this day. 
They probably feel we made a horrible mistake. Maybe we did, but 
I do not think so. 

Mr. Couturier. Mr. Chairman, I would like at this time to read into 
the record a letter which came from the files of the Securities and Ex- 
change Commission. It is dated May 13, 1946. That would be just 
subsequent to that May 10 date. 

It is addressed to the Honorable Tom C. Clark, Washington, D. C., 
re R. E. Crummer, et al. 

Dzar Tom: When I talked to you the other day you mentioned that some of 
the men in the Department of Justice (or the United States attorney) felt that 
these cases did not merit prosecution. At that time I indicated to you as I had 


in my letter of April 4, 1946, that I thought the cases should be tried. Since then 
I have had an opportunity to discuss them with the men here and with the other 
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Commissioners and my opinion that the cases should be pressed has been con- 
firmed. We feel they should be prosecuted as promptly as possible. 
If there is anything further I can do in these matters, please call me. 
Yours very truly, 


Mr. Gaston Purce.., Chairman. 

That was written by Mr. H. S. French, who was a party to this. 

Mr. Paistry. I presume he was. I would not know the man. If 
I would see him, his face might mean something to me. 

Mr. Keatrne, Does the file indicate a reply to that? 

Mr. Co.urer. I do not know that it does. I received that tod: ay 
from the Securities and Exchange Commission and I have not checked 
their file. 

Mr. Coitier. We have had information that the Post Office De- 
partment was in on this investigation and actually conducted an 
investigation of the mail fraud aspects of the case, working in con- 
junction with the Securities and Exchange Commission investors and 
attorneys. 

I have not noted from your testimony that any Post Office employees 
or officials were present at any conference with regard to this case. 

Why were they not called in, since they had an interest in it? 

Mr. Paistey. Well there certainly was no slight intended of the 
Post Office Department. It just appeared to me, and I presume to the 
others, that the Securities and Exchange Commission had just taken 
over a case which the Post Office people started, or at least were in, 
and as a matter of fact, I knew Mr. Mansfield, the Post Office inspector 
personally. I had handled many cases for him when he was an in- 
spector down in Florida and I was an assistant district attorney, and 
we were good friends. 

Certainly it just did not occur to me that Mr. Mansfield—who I 
think had retired at that time; anyway he was getting old—would 
want to come up. 

Mr. Couturier. What about the other representatives in the Post 
Office Department? 

Mr. Paistey. Well, maybe it would have been better protocol to 
call them over. However, the Securities and Exchange Commission 
people did not suggest it, certainly. 

Mr. Courier. But neither did Justice? 

Mr. Parstry. Oh, no, no. 

Mr. Courier. Is that normal to exclude an investigative agency? 

Mr. Patstey. Well, maybe we had bad manners. 

Mr. Couuier. I am not speaking of manners, particularly, I am 
thinking of arriving at a conclusion one way or tbe other as to whether 
the case should or should not be prosecuted; whether an investigative 
agency who has spent considerable time in it should not be cee 

Mr. Patstey. It might have been better practice, but certainly i 
was not suggested by us or by the Securities and Exchange Commis- 
sion people, and they did not overlook any bets along that line. 

For instance, I was asked this morning, about these letters that they 
got from these people. 

It occurred to me, after I left then, if those had been phony letters, 
I believe these Securities and Exchange Commission people would have 
hopped right on it and found out about it. T hey never raised any 
question about those letters being legitimate. 
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Mr. Cou.ier. Those letters were not actually presented to the 
Securities and Exchange Commission were they? 

Mr. Paistey. I could not say they were handed to any one indi- 
vidual, but I certainly feel that Rubin and probably some of his 
associates knew about those letters. 

I know they were discussed in these conferences. 

Mr. Courter. Was the Post Office Department notified at the time 
you dismissed the case? 

Mr. Patsuey. I do not think so. I think it followed the same 
procedure. 

Mr. Courier. It was just dismissed? 

Mr. Patsutey. You asked me if they were notified. I know the 
Securities and Exchange Commission people knew about it. 

Mr. Couuier. I am speaking of Post Office. 

Mr. Paisuey. I do not recall that any letter was sent to them over 
there. They were practically out of this case insofar as our considera- 
tion of it was concerned. They did not render any report that I saw. 

The report was that 750-page thing. 

Mr. Couturier. That was a combined investigative operation of 
Securities and Exchange Commission and Post Office? 

Mr. Paisutey. I do not know whether Mr. Mansfield signed it. 
I think it was just an ordinary Securities and Exchange Commis- 
sion report. 

Mr. Couturier. We have had testimony that the investigation was 
joint and it would have had to have been a report of both investi- 
gative agencies. 

Mr. Paisuey. It had taken too, with us, the aspects of an Securities 
and Exchange Commission case and not a Post Office case. 

Now that explains it, I think to the reasonable mind. 

Mr. Couturer. And you did not feel it was necessary to bring 
them into it? 

Mr. Patsutey. That is right. 

Mr. Coutuer. That is all. 


TESTIMONY OF BEN BROOKS, ATTORNEY, FRAUD UNIT, 
CRIMINAL DIVISION, DEPARTMENT OF JUSTICE 


Mr. Keatine. Do you solemnly swear that the evidence you will 
give in this proceeding, will be the truth, the whole truth and nothing 
but the truth, so help you God? 

Mr. Brooks. I do. 

Mr. Couiurer. What is your full name, please? 

Mr. Brooks. Ben Brooks. 

Mr. Couturier. Not Benjamin? 

Mr. Brooks. No. 

Mr. Coxuier. How long have you been in the Department of 
Justice? 

Mr. Brooks. I think about 9 years. I believe I came in in 1944. 

Mr. Couturier. And when did you first become associated with 
the Crummer case? 

Mr. Brooks. Well, it was about 1945. 

Mr. Cottier. Did you have any conferences in connection with 
this case prior to the February 14 and 15 conferences that you have 
heard discussed? 
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Mr. Brooks. Yes, I did. The matter came to my attention 
through either Mr. Nash Adams who at that time was Chief of the 
General Crime Section, or my immediate superior, Mr. Paisley. 

At that time I was called upon to review the investigative report 
of the Securities and Exchange Commission. 

Mr. Cotirer. That is this 750-page report? 

Mr. Brooks. Yes. They were in 2 volumes, 1 pertaining to the 
Citrus County case, the other to the Panama City case. 

Mr. Wits. Are you able to establish that time? 

Mr. Couturier. When was that? 

Mr. Brooks. The nearest I can recall would be shortly before that 
memorandum of mine dated December 10, 1945, was it? 

Mr. Couuier. Yes. 

Mr. Brooks. And it must have been several months before that. 

Mr. Couuier. Several months before? 

Mr. Brooks. I feel sure it was. Two or three months before that, 
because it took me about that long to be able to write a memorandum 
of my review of those reports. 

Mr. Cottier. Now, after you reviewed the report, what conclusion 
did you arrive at? 

Mr. Brooks. Well, I recall when I was first given the assignment, 
I did not have anything on it other than the investigative reports. 
I read them, of course, and from them I concluded that they did 
reflect a prima facie case. 

Before I got down to preparing the memorandum to Mr. Adams, 
or Mr. Paisley, I had other information in the way of either exhibits 
or something like that which came to my attention, that I did not 
have before. 

After that information, I had some doubt that they were prima 
facie cases. 

Mr. Couturier, How did this other information ome to you? 

Mr. Brooks. Well, it came down to me from: somewhere above, 
either through Mr. Adams, Mr. Paisley, or Caudle’s office. 

Mr. Courier. Did it reflect where the information had come from? 

Mr. Brooks. No. 

Mr. Keatine. Did I understand him to say it came down to him 
from above? 

Mr. Brooks. Yes. 

Mr. Couturier. Who had sent it? 

Mr. Brooks. Well, that I do not recall, now. 

Mr. Cotuier. Was it some of this new evidence that we have been 
hearing about that came through the defense attorneys, Whitehair 
and Fly? 

Mr. Brooks. Some of it was that material. I recall that I did get 
a copy of the contract from some source. 

As to where, I do not know, but it came down from above. 

Mr. Coturer. Did you get any of these letters that have been 
referred to? 

Mr. Brooks. I saw them. I might have had them at that time, 
I am not sure. 

However, I did see them and studied them, analyzed them, and it 
entered into my doubts about the matter. 

Mr. Couurer. And then in December, you wrote a memorandum 
wherein you expressed your opinion, is that right? 
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Mr. Brooks. That is correct. 

Mr. Couuier. What was that? 

Mr. Brooxs. Well in that memorandum—lI do not recall exactly 
what was in it except for this, which was that there was a doubt that 
it is a case that justifies prosecution. There is some doubt, that we 
should study it further and go into it further before making up our 
mind, however. 

That was the gist of my thoughts on it. 

Mr. Couuier. You transmitted that memorandum to your superior? 

Mr. Brooks. That is right. 

Mr. Couuier. From then until February, did you have any con- 
ferences? 

Mr. Brooks. I feel sure I did, yes. 

Mr. Couturier. Did you have any conferences that were partici- 
pated in by any of Mr. Crummer’s attorneys? 

Mr. Brooks. Yes. 

Mr. Couuier. Who were they? 

Mr. Brooks. I attended that conference where Mr. Fly and Mr. 
Whitehair were in attendance. 

Mr. Courier. That is the February conference. I am speaking of 
the time prior to that. Were there any conferences that you attended? 

Mr. Brooxs. Not that I recall, where the counsel for the defendant 
was present, 

Mr. Courier. Prior to the February conference, did you talk to 
Mr. Caudle privately? 

1 mean just the two of you? Did you ever talk to anyone higher 
than Mr. Caudle? 

Mr. Brooks. I never did, no. 

Mr. Couuier. You did attend the conferences in February, on the 
14th and 15th? 

Mr. Brooks. That is right. 

Mr. Couuier. And also on March 19, I believe, at least? 

Mr. Brooks. I attended another conference subsequent to the 
February conferences and which one it was, I do not know, because I 
did not attend all the conferences. 

Mr. Couuier. You did not attend all of them? 

Mr. Brooks. No. 

Mr. Couturier. You were there when Mr. Fly and Mr. Whitehair 
were there? 

Mr. Brooks. That is right. 

Mr. Cour. Can you recall for the committee, what transpired 
in those conferences, what the presentation of Messrs Fly and White- 
hair was? 

Mr. Brooks. The general tenor of it was, as I recall it, several of 
the attorneys in the Department were present, As I remember it, 
the Securities and Exchange Commission attorneys were not present 
when we first began. My recollection of it is that Mr. Caudle and 
Mr. Adams, Mr. Paisley, perhaps and maybe someone else with the 
Department and myself were called in there to attend this conference 
where Mr. Whitehair and Mr. Fly were in attendance. 

Discussion arose, of course, as to their side of the case—that is 
Whitehair and Fly. 

I do not remember distinctly whether the Securities and Exchange 
Commission men were there or not. 
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Mr. Cottier. We have had testimony that they were there. 

Mr. Brooks. At the very beginning of it. 

Mr. Couuier. No, at one of the conferences. When they were 
brought in the first time, according to the testimony now, in the 
afternoon. 

Mr. Keatinea. Mr. Collier, we do not know whether there were 
conferences ahead of the time when the Securities and Exchange 
Commission people were brought in. There may have been confer- 
ences with Messrs. Whitehair and Fly and just Justice Department 
officials. 

Mr. Brooks. I may have that confused too, but I did have infor- 
mation that there had been complaints filed with the Department 
that we were making a mistake in this case. As a matter of fact that 
came to me from Mr. Nash Adams as to his reasons for wanting me to 
prepare some analyses of these reports. 

Mr. Couturier. Do you know who filed those? 

Mr. Brooks. I later learned that it was Mr. Fly and Mr. White- 
hair. I knew that it had been brought to Mr. Caudle’s attention that 
there were objections on the part of the counsel for the defendants 
as to our proceeding in the matter. I learned that and that came 
down. 

I believe, as I say, that it came through Nash Adams. That is the 
reason he asked me to make an analysis for him, of those investigative 
reports. 

Mr. Couturier. That would be that December analysis? 

Mr. Brooks. That could be, yes. It could have been. I know of 
no other reason why he would want that, or why he wanted it, except 
for some purpose like that. He certainly must have had some com- 
plaint or objection or something that he wanted an answer for. That 
is my best recollection now that there bad been this contact in some 
way, through Caudle, that we were making a mistake in this case and 
therefore they wanted to study the matter. 

That is the reason I was asked to prepare those memoranda. | 
think there were two of them. One on each case. I did not combine 
them, I am sure. 

As I recall it, December 10 I replied to one and I know I had a 
memorandum on the other one because it referred to it in a subsequent 
memorandum, that “Brooks prepared a memorandum dated December 
18—” I believe it is. 

I am just refreshing my recollection from some old papers that I 
dug up yesterday—some I| had retained; copies of my work. 

Anyway, there had been some contact there which made it necessary 
to review the cases in the Department. Indictments had been re- 
turned. That was the purpose of my preparing memoranda giving 
my ideas on these cases. 

Mr. Couturier. Now can you establish how far back that request 
went? You said first, as I remember, that it had been several months. 

Mr. Brooks. Well it certainly would have taken me—and as | 
recall it took me weeks to try to digest and determine. 

Mr. Couturier. That would place it somewhere in the late summer of 
1945, is that right? 

Mr. Brooks. Yes, if that is the date of the first memorandum. 

Mr. Couturier. It is dated December 10? 

Mr. Brooks. 1945? 

Mr. Couuier. 1945. 
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Mr. Brooks. Then it would have been several weeks before the 
December 10 memorandum that I was told that they neeed an anal- 
ysis of these reports. 

I do not think up to that point anybody had made any analysis of 
those reports in the Department. They came in there just shortly 
before the statute was running, I understood, and it was a hurry-up 
job to get the matter presented to the grand jury before the statute 
ran. 

As I say, nobody really had time to analyze those reports up to the 
date the indictments were returned. 

Therefore the purpose of my reviewing them long afterward was 
this purpose to answer the charge that we were making a mistake in 
pursuing or pushing the prosecution. 

I was told by Nash Adams that attorneys for the defendants had 
brought that to the attention of Mr. Caudle and Mr. Caudle wanted 
some sort of report on these cases. 

Then followed my memo. I do know it took me weeks and weeks 
to try to understand those very technically written points, and 
technical points involved in those cases. 

Therefore, it should have been several weeks before December 10 
and it was, I know. It was probably a couple months that it took 
me to do that job. 

Mr. Couturier. You say you later found out where the complaint 
has originated? 

Mr. Brooks. Well I later learned that the complaint was the com- 
plaint of these uttorneys who brought it to the attention of Mr. Caudle 
that they would like to discuss it with the Department or at least Mr. 
Caudle wanted some information upon which he could base his dis- 
cussions with thera. 

Mr. Couurer. Did you later learn that from Caudle himself? 

Mr. Brooks. Oh yes, I learned that later from Caudle or Nash 
Adams or someone above me. Because Nash Adams told me that 
was the purpose of wanting these memos, to know something about 
the cases upon which they could base their discussions with the 
attorneys. 

I did not know who the attorneys were at that time, of course, when 
Nash Adams talked to me about it. 

Mr. Couurer. Did you gather from that, that Mr. Caudle or Mr. 
Adams were having discussions at that time on these attorneys? 

Mr. Brooks. Yes, I was. 

Mr. Couturier. You had that impression? 

Mr. Brooks. That was my natural deduction, yes. 

Because I was told that the attorneys in the matter wanted to 
discuss the matter and Nash Adams and Caudle did not know any- 
thing about the cases, so they wanted something upon which they 
could base a discussion with these attorneys. 

That is my best recollection on it. 

Mr. Couturier. When did you first see Fly and Whitehair? 

Mr. Brooks. As I said a while ago, I think it was the first confer- 
aoe that we had. I had never seen him privately. I mean anywhere 
else. 

Mr. Couturier. And it is your recollection that the SEC people were 
not there at that time? 
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Mr. Brooks. No, I am mistaken about that, I guess, because they 
were no doubt there when we had our discussions with those two at- 
torneys, Whitehair and Fly. 

Mr. Keatine. Could you speak a little louder, Mr. Brooks? 

Mr. Brooks. When Fly and Whitehair were there for the confer- 
ences, I guess the Securities and Exchange Commission boys were 
there. 

Mr. Couturier. You are not sure, though? 

Mr. Brooks. I was probably confused a while ago in discussing the 
matter with Nash Adams and them, and learning that they had talked 
tothem. I got that impression that they had been there. They could 
have had a conference with Mr. Caudle, or Mr. Caudle and Mr. Adams 
when they brought their complaint in. They certainly must have 
been there before we had our big conference in those 2 days that you 
speak of and that you mentioned a while ago. 

Mr. Couturier. Did you know Mr. Fly or Mr. Whitehair? 

Mr. Brooks. No, sir. 

Mr. Couturier. You did not know them? 

Mr. Brooks. Not until | met them when they came to the Depart- 
ment, there, on that matter. 

Mr. Couturier. Did either one of them seem to be acquainted with 
the Department personnel? 

Mr. Brooks. Only with Mr. Caudle and Mr. Adams. They knew 
them. I was introduced by either Caudle, Adams or somebody who 
knew them. 

Mr. Keatine. Mr. Brooks, the stenographer is having some diffi- 
culty in getting your responses. Would you speak a little louder, 
please? 

Mr. Brooxs. I will certainly try, Mr. Chairinan, yes, sir. 

Mr. Couurer. Now, Mr. Brooks, will you inform the subcommittee 
as to the best of your recollection, what occurred with regard to 
Mr. Whitehair and Mr. Fly’s presentation at the conferences that you 
attended? 

Mr. Brooks. Well, the gist of it of course was that they felt that 
they had not been given a fair opportunity to present the truth about 
the charges that were alleged in the indictments and that they had 
tried to contact the members of the Securities and Exchange 
Commission. 

It seems that they had tried to talk with the Securities and Exchange 
Commission district officers—I believe Mr. Hart, somewhere in 
Chicago, I believe it was, and made attempts like that to discuss the 
matter with them and they had been told that it was a mere routine 
investigation which they had accepted and thought that is all it 
would amount to and suddenly found themselves indicted and they 
felt if they had been given an opportunity to present their matter or 
their side of the case to the Securities and Exchange Commission, that 
they would not have been indicted and they felt that there was an 
injustice being done or had been done to these defendants, that could 
have been avoided and they thought there might be some chance to 
get a correction of the error, as they interpreted it, and they had 
considerable evidence that they felt the investigative agents did not 
have in their possession, that they would like to present to us for 
review. 
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They said that as far as they knew, they felt surely that the investi- 
gative agencies did not have that information, or they would not have 
pushed the case like they did. 

They wanted an opportunity to present it to us. 

It was determined that they would present the material they had, 
whatever it was they were speaking of. 

Whether or not they had it on that day, on that occasion, I do not 
know, but I do know we eventually received it. 

It was reviewed. Yet it could be that they sent some of it in before 
the conference because we did have a lot of material there in the 
way of exhibit. 

As I said a while ago, as I recall, I am sure I had some of it for 
review before preparing my memo. 

Mr. Couurer. Back in November or August 1945? 

Mr. Brooks. I am sure I did. That is my best recollection, any- 
way, that I had something to go on, other than just the bare reports of 
investigation. 

When I read the reports of investigation at first, they appeared to 
justify a presentation to a grand jury. It appeared to justify the 
things that had been done already in the way of indictments. 

I got hold of exhibits from time to time. They seemed to dribble 
in to me, now. Where they had been and how they got there in the 
first place, of course I do not know, because they do not come to me 
first. They are reviewed by those above me and I was away down 
the line. 

Mr. Couturier. You do recall that those letters came in to you during 
the course of this period of time? 

Mr. Brooks. Yes. Yes. 

Mr. Couurer. Did you give weight to those letters? 

Mr. Brooks. Yes. I considered them along with the other things, 
too. I studied everything and tried to analyze it and determine 
whether it entered into the picture, and was a factor that should be 
considered, yes. 

Mr. Courier. Was there any question raised in your mind as to 
whether those letters had been solicited or whether they were volun- 
tary? 

Mr. Brooks. Oh, yes, I wondered about that. That question 
came to my mind. 

Mr. Couurer. Did you consider investigating or causing an invest- 
igation to be made to contact those individuals, to determine if that 
did accurately express their views? 

Mr. Brooks. I did not make such a suggestion, because I was not 
in a position to determine that matter. 

Mr. Coturer. Who was? 

Mr. Brooks. Nash Adams above me, and Caudle, and those men. 

Mr. Couiier. Maybe Mr. Paisley? 

Mr. Brooks. Paisley, that is right. The men who determined 
policy. 

Mr. Couurer. That would be a policy determination to do some- 
thing of that nature? 

Mr. Brooks. That is right. 

Of course, I thought of that point and probably discussed it with 
some of the other attorneys. I do not recall specifically, but there was 
that understanding or discussion with someone about whether or not 
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they had been solicited and, as I remember, we naturally supposed 
they had been. It is quite often done. 

Mr. Couturier. You did give weight to the letters? 

Mr. Brooks. Yes, in this respect. We felt, or I felt, that here 
you have a person named in the indictment as being defrauded, and 
he hears about it and he writes in a letter and says that he has not, 
that his dealings with Crummer have been extensive and over the 
years, and he has been satisfied with the manner in which he was 
treated, and he has never felt that anything has been done which 
would be unfair to him in his dealings, and he does not now feel that 
he was defrauded as alleged in the indictment. 

When I read a letter like that, and he is supposed to be a witness, 
it weakens that witness, in my estimation. I mean if we put him on 
the stand and they would bring that out on cross-examination, it 
would weaken the witness. That is the extent I gave consideration 
to it. 

Mr. Courier. The evidence furnished to us by the Securities and 
Exchange Commission investigators was that the individuals did not 
know they had been defrauded, so they would naturally write a letter 
of that type. 

Did that enter into your consideration? 

Mr. Brooks. Well, yes, we discussed that feature of it quite a bit, 
as to the Securities and Exchange Commission’s claim that these 
individuals did not know that they had been defrauded. 

The position we took was they had not been defrauded, that it was 
a conclusion on the part of the investigators, and we differed with 
them in that conclusion. We had opposite conclusions that they had 
not been defrauded and therefore could not know that they had. 

Mr. Couuier. In other words, you are saying that, in your opinion, 
these people had not been defrauded? 

Mr. Brooxs. Yes, that is right. We say that in analyzing the 
powers of attorney, or representation agreement, I believe some of 
them were, and extensions thereof, in which they bought the securities. 

And then also, in construing the contracts in the Citrus County case, 
we felt that they were not defrauded because there was no provision 
in the contract whereby they were entitled to an exchange of the old 
bond for the new one. 

There were those kinds of things. We said it was an open and 
above-board deal between the investors. They surrendered their 
securities and signed the agreements and those kind of things, and 
willingly did so, and therefore they could not have been defrauded. 
That was our position on that matter. 

Mr. Couurer. You agree with Mr. Paisley’s statement, then, 
regarding the contract, is that right? 

Mr. Brooxs. Well, from what I heard—TI did not hear all of his 
testimony, but my position on the contract was this—— 

Mr. Courier. He said that the contract would be quite an issue 
and the case would turn on that contract. 

Mr. Brooks. That is right, Mr. Collier, that is our position. 

The case turned on the contract because the indictment alleged that 
the scheme to defraud was that the investors would not be told that 
they had a right to an exchange. 

Well, if they did not have any such right, then that element of your 
case would be gone, and it did hinge on that. That is the omission— 
that was the indictment they omitted to disclose to the investors——— 
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Mr. Couturier. It was an act of omission? 

Mr. Brooks. That is right, it was an omission matter. 

So, we say there never was any right—I mean it never was a fact 
that they had that right of exchange. So, therefore, that would be 
out of the picture and the proof. It would do away with the very 
heart of your case. 

Mr. Cotirer. Did you hear the arguments of the SEC attorneys 
with regard to this case? 

Mr. Brooxs. Yes, I did. I was in on two or three meetings with 
the Securities and Exchange Commission attorneys. 

Mr. Cottier. Did any of them express any doubts to you about 
the case? 

Mr. Brooks. Yes, sir, they did. 

Mr. Couturier. They did? 

Mr. Brooks. Yes. 

Mr. Couturier. Who did? 

Mr. Brooxs. Well, all of them who were there. Mr. Rubin and 
Mr.—well, doubts about the case, do you mean? 

Mr. Couuier. Yes, sir. That is what I asked you. 

Mr. Brooks. No, they had no doubt about the success. 

Mr. Couurer. That is what I asked. 

Mr. Brooks. Except in one instance. At a meeting toward the 
last there was a statement by one of the Securities and Exchange 
Commission attorneys that the case may not be as strong as we wished 
it to be or they wished it to be, and that it had its weaknesses, but 
they still thought it should be tried. 

That is the only expression of doubt any of them made that I recall. 

Mr. ©ouurer. That was a statement to the effect that the case 
might be hard to win, but they were willing to try it? 

Mr. Brooks. Yes, and they said, “It has its weaknesses.” I re- 
member their using those words, “It has its weaknesses,’’ but they 
thought it should be tried. 

Mr. Couuter. They felt it should be tried? 

Mr. Brooks. Oh, yes, they always thought that, that it should 
be tried. 

Mr. Co.urer. In arriving at your decision which I assume you 
arrived at in your own mind, based upon these various factors, did 
you consider the fact that the United States attorney from Topeka, 
Kans., and the attorneys who were from the Securities and Exchange 
Commission, assigned as special assistants to try the case were fairly 
firm in their belief that they could win the case? 

Mr. Brooks. Oh, yes. It was a difficult decision to make. On 
both sides we were convinced as to our position. I mean, they were 
and we were toward the last, there, when we had made up our mind 
or reached a decision. 

We brought the Securities and Exchange Commission men back 
and discussed it with them, and it looked like a case that should not 
go to trial, and that we were contemplating not pressing them for 
trial, and we had quite a long discussion, as Soeelll 

Mr. Couuiier. When was that? 

Mr. Brooks. The last session we ever had with the Securities and 
Exchange Commission. 
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Mr. Couturier. Would that be the conference in May, where Mr. 
French, Mr. Kelly, and Mr. Rubin were present, of the Securities 
and Exchange Commission? 

Mr. Brooks. That is right. 

As to the dates, I do not remember about that. I do know that 
that was the last one I attended anyway. 

I did not attend a meeting where Mr. Davis was present. That is 
one I did not attend. So I do not know his views about it. 

Mr. Couurer. To your knowledge, has the Department ever before 
dismissed a case where there have been indictments, and pleadings 
on those indictments had been carried all the way to the Supreme 
Court? 

Mr. Brooxs. To my knowledge? Well, that was the first one to 
my knowledge where that had been done. I do not know of any 
others. I do not know of any others; no. 

Mr. Couurer. Did that strengthen the case any in your mind? 

Mr. Brooxs. No—do you mean because of the appeals to the 
Supreme Court? 

Mr. Courier. Yes, sir. 

Mr. Brooks. No, that did not, because that decision of the circuit 
court and the Supreme Court did not bear any at all upon the strength 
or weakness of our evidence. 

You see, it was just a matter of passing on the form of the indict- 
ment. They did not know anything about our evidence, whether we 
had any or not. It was just passing on the form of the indictment. 

The matter of our proof was not considered in those appeals. For 
that reason, it meant nothing to me, because we were, as prosecutors, 
having to determine this matter on the basis of our proof. 

After all the indictment is all right, but the proof may be all wrong, 
or weak, and that is the reason why I say that the appeals of the cases 
were strictly on the form of the indictment and not concerning at all 
to any degree our proof. 

Mr. Couturier. Other than the letters which you state you considered 
and the question of the contract, was there anything else that you 
used to weigh your decision? 

Mr. Brooks. Well, yes, there was, Mr. Collier, from a legal stand- 
point. It seems that this was the first time that the Securities Act 
had been used in a case of this nature. That is in a refinancing or 
refunding program. 

Always up to that point we had used them in connection with the 
sale or purchase of securities, and usually in the initial flotation of a 
bond issue or stock issue, I should say, it was something like that. 

But, here you had a use of the Securities Act to cover a business 
practice or a trade practice, which has been drawn up over the years, 
and had been used in all of those refunding programs, and therefore 
it was a novel thing, a novel situation. 

That, of course was discussed and I considered that along with 
other things, that we might be stretching the Securities Act a little 
bit too far. In this kind of a case, where our witnesses were weak 
and we had no complaining witnesses at all, that was bad enough of 
itself. But, having the other thing, too, as being the first attempt to 
use the law in that connection, that was bad. I mean we felt like 
that was a handicap, anyway. 
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The same was true with respect to the mail fraud indictment, which 
I believe was the Panama City case, the one that went up on appeal— 
was that the one? 

Mr. Cottier. Yes, sir. 

Mr. Brooks. Well, now there was a case of using the mail fraud 
statute in a matter that probably the Securities Act should have been 
used to cover. By that, I mean you were using omissions to do things 
in your mail fraud count instead of using commissions, as you prac- 
tically always do in mail fraud counts. 

That was a bad feature of it, and a weakness. In other words, going 
in the back door in your mail fraud, instead of going in the front, with 
commissions. 

That entered into that indictment quite a bit, in my opinion, and 
was therefore rather novel and different. 

Mr. Coutrer. You had a lot of conferences back and forth between 
you in this matter? 

Mr. Brooks. Between who? 

Mr. Couturier. Between yourselves, Mr. Paisley and Mr. Madrix? 

Mr. Brooks. Yes, sir, we sure did. 

Mr. Couturier. Were any of those conferences arguing in favor of 
the case? 

Mr. Brooks. No, sir. 

Mr. Cotiier. Everybody was of the same opinion? 

Mr. Brooks. As I got it, all along. After I had prepared this 
memorandum in the beginning, it gave everybody a—TI mean it served 
as a red light or a red flag, ‘“‘We had better watch this thing.” 

Of course, with Caudle’s approach, as he had it—that is, he got 
the case originally from the attorneys on the other side. He did not 
know anything about this case at all, and probably did not know it 
was in the Department until he heard it from these attorneys, but 
nevertheless he did not know anything about the merits of it. 

So, he heard it first from their few viewpoints. I, of course, was 
excited over that. That is the way I would analyze his feelings, and 
his approach to it. That, here we have done something that we are 
really in a jackpot on, now. What are we going to do about it? Here 
are some men we have indicted that we should not have indicted. 

I remember those remarks. 

Mr. Couurer. He actually said that? 

Mr. Brooks. Yes, I remember those remarks coming from him in 
our discussions, that: 

Here we have done something; here we have made a mistake—evidently from 
what they say. 

Now, I do not know anything about the case— 
he says— 
but you fellows have to teach it tome. You have to tell me what it is all about. 
But, from what they say, it is pretty bad. 

That is the first approach we had from him, any knowledge that 
he knew anything about it. 

Mr. Couurer. Is that not a little different approach from the 
normal? 

Mr. Brooks. As I say, that is the way it came to him, first. As far 
as I know, he knew nothing about the case. 

Mr. Courier. He had heard one side of it? 
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Mr. Brooks. And that was the side that he—that was the way he 
approached us. He said: 


Is this true or is this false, what they have told me? 


Mr. Couturier. Mr. Brooks, would you say Mr. Caudle exhibited 
usual or unusual interest in this case? 

Mr. Brooks. Well, that is the first time I had ever had a matter up 
as I remember, with Caudle. I had just come with the Department 
then and that was my first experience with him, and he did show quite 
a lot of interest in it, yes. Because, as I say, he was concerned about 
what they had told him—these attorneys—that we had made a big 
mistake and he wanted to find out whether we had or not, and it was 
up to us to try to analyze the case for him, so he would have something 
to discuss with them, and that was the way the thing got started. 

Mr. Couuter. I believe that you attended a conference at Caudle’s 
home, did you not? 

Mr. Brooks. Yes, we did. 

Mr. Couturier. How did that come about? 

Mr. Brooks. That was another one of those attempts to teach him 
the case, and tell him something about it. 

Mr. Cout.rer. Was it after hours, or on a weekend? 

Mr. Brooks. No, sir, it was during the day. 

Mr. Couuier. It was on a weekend? 

Mr. Brooks. No, sir. 

Mr. Coturer. During the week? 

Mr. Brooks. During the week sometime. I remember, he says: 

I’ve got to get away from this office. There are too many interruptions. I 
have been studying this case and I have been talking to you men about it, and 
every time we get down to a place where I am about to learn something about it, I 
have an interruption. We've got a lot of stuff here we’ve got to work over, and 
let’s bring all these exhibits and go out to my house, and we will go over them 
where we won’t have any interruptions. 

He says: 

I just can’t get to it here. 


So the arrangements were made, and we took out there all the ex- 
hibits which Whitehair and Fly had sent in there and brought in—they 
had mailed some and they would bring others, and we kept getting 
them. 

He said: 

We have to go over every one of these things and find out just where we stand, 
whether these fellows are telling us the truth about it, and find out whether we have 
made a mistake or not. And that is the only way I can do it is go home; I can’t do 
it here. 

Arrangements were made, and we went out to his house. We went 
out this one morning. We stayed there all day. We had lunch there. 

Mr. Couturier. Who was there? 

Mr. Brooks. Mr. Paisley was there, and Caudle and eventually 
Nash Adams, as I recall, showed up. It might be that Madrix was 
there, I’m not sure, I don’t know. 

I think those four, Caudle and Paisley and Adams and myself. 

Mr. Coturer. There was no one from the outside? 

Mr. Brooks. Oh, no. He had his secretary out there. 

Mr. Couuier. I mean other attorneys? 
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Mr. Brooks. No, no one else showed up that day. 

So, we worked on the thing out there and tried to go over and 
analyze these many exhibits, and teach him something about the 
case, so that he could talk to the Attorney General about it. 

Caudle did not know much about bonds or stocks. He didn’t know 
a coupon from a bond. 

Mr. Couuier. And you taught him? 

Mr. Brooks. We tried to tell him. We did our best. 

Mr. Cotuiier. Can you establish the date of that conference? 

Mr. Brooks. No, I cannot. 

Mr. Courier. It just occurred along in that period of time? 

Mr. Brooks. Thatisright. That is right. 

Mr. Coiuier. Would it have been before or after the conference in 
May, where Mr. French, Mr. Kelly and the other gentleman, Mr. 
Rubin, were there? 

Mr. Brooks. Well, there is just no way of me fixing that. There is 
no waylcoulddoit. I wishI could. 

Mr. Couurer. Was it near the time that the final decision was 
reached to dismiss? 

Mr. Brooks. Oh, yes, it was. 

Mr. Couiier. How near? 

Mr. Brooks. Well, that was what we were getting down to, nearing 
the time when we had to make some sort of decision, and that’s the 
reason he wanted to go out where he could understand and have time 
to listen to us. 

Mr. Couuier. Did you arrive at a decision that day? 

Mr. Brooks. Oh, no, no. 

Mr. Couuier. Did Caudle express any views regarding the case? 

Mr. Brooks. Oh, yes, all day long we all would do that. I mean, 
we would discuss it and say, ‘‘Well, what about this angle of it?’ 
And we would express our views about it. 

“For instance, these letters. What about these witnesses who say 
they haven’t been defrauded, and how can we depend upon them? 
How much does that weaken their testimony?” and all those kind 
of things. 

We discussed all features of it, every angle. 

Mr. Couuier. Did you have available to you at any time during 
your consideration of this case, the exhibits from the United States 
attorney’s office, the exhibits that went along with the report? 

Mr. Brooks. I do not recall where they came from, what I had. 

Now, for instance, the contract, I don’t know where that came from. 
It came down to me though, from up above, the front office, or some- 
where, and whether that might have come from the United States 
attorney’s office or not, I don’t know. 

Mr. Couturier. Do you recall having the transcript of the testimony 
of the witnesses before the grand jury? 

Mr. Brooks. No; I never had that. 

Mr. Couturier. You never had that? 

Mr. Brooks. No, but I do know it did come to the Department or 
some of it did, at least. Some part of the transcript came there. 

Mr. Coturer. You never studied it yourself? 

Mr. Brooks. I saw one volume of it. 

As I remember, Mr. Paisley had it and he was reading it to deter- 
mine what went on in the grand-jury room. He had talked to me 
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about it. He mentioned that he had gotten it and he said, ‘I want 
you to see just a few pages that I have found.” 

I went to his office and read it. 

He felt that this particular witness, whom he was reading, or 
whose testimony he was reading, had been pushed around a little bit, 
browbeat a little bit, and thought perhaps there was an example of 
some of the others, too. 

That is the only time I ever saw it. 

Mr. Courier. Did you make any effort to determine whether any 
of the writers of these letters had been witnesses before the grand 
jury? 

Mr. Brooks. Yes, we did, and some of them had. 

Mr. Couuier. Some of them had? 

Mr. Brooks. Yes. 

Mr. Couturer. Do you recall any number? 

Mr. Brooks. No, I don’t remember the number, but quite a number 
of them. 

Mr. Courier. Quite a number. 

Mr. Brooks. Yes; and I think we have that set out in the memo- 
randa, as to the number who appeared before the grand jury who 
had written letters, also. I think that is somewhere. 

Mr. Couirer. We have not seen that figure. 

Mr. Kuatine. What is that? 

Mr. Couuier. The total number who appeared before the grand 
jury, who had written letters. 

Mr. Katina. Forty-six is the number that sticks in my mind, 
who appeared before the grand jury. 

Mr. Wixuts. Forty-six of them were named. 

Mr. Couturier. But we do not know whether they actually appeared. 
That is still a figure we are trying to get. 

Mr. Brooks. Well, I thought we had some information as to how 
many of that group had appeared before the grand jury. I may be 
mistaken, but I thought we did. I feel that we did have some infor- 
mation about that number. 

Mr. Couurer. Do you recall that either you or Mr. Paisley made 
a statement at one time while working on the case that this is one case 
that you had to be right in, or anything like that? 

Mr. Brooks. I don’t recall that, no, sir. 

Mr. Couurer. Did you feel that you had to be exceptionally 
careful in considering this case because of the interest of Mr. Caudle 
or anyone else? 

Mr. Brooks. In that respect, do you mean because he was our 
superior, that there might be some pressure on us? 

Mr. Couturier. Because he had expressed a particular interest in 
the case, as you indicated he had. 

Mr. Brooks. Well, I would say this, that since he had expressed 
that interest and was taking that interest in it, that we certainly 
wanted to be right and give him the benefit of our best judgment. 
That is the way I felt about it. 

It made it difficult, really, because he was taking this interest in it. 
I had just gotten there and I did not want to be wrong. I hadn’t 
been working there very long and I did make a special effort to try to 
give my best judgment on it. I spent weeks and nights, too, working 
on the matter. 
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Mr. Coutuier. We have had presented to us a memorandum, which 
is undated, and in the lower right-hand corner it is indicated it was 
prepared by you. 

Can you inform the committee as to when that might have been 
prepared? 

Mr. Brooks. I have been trying to determine when this was pre- 
pared ever since I found it in this old file of mine. 

Mr. Coutrer. This was in a file that was not a part of the official 
record, is that right? 

Mr. Brooks. That is right, the one I found in my papers, yester- 
day. I kept a copy of it. I noticed it had not been dated. But I 
do recall the occasion for my preparation of this document, and as 
near as I recall it was after the decision had been reached by the 
Department to dismiss those indictments. 

It seems that the purpose of it was—Mr. Caudle asked me to 
prepare it. The purpose of it was for him to submit to the Attorney 
General to give him a résumé or review of the whole case or the two 
cases, as to our reasons for dismissing those indictments. 

Now, as to why the Attorney General wanted it, I don’t know. It 
could have been that first committee investigation, congressional in- 
vestigation, or something like that. 

I remember I had just a day or two within which to prepare it, and 
I drew from all of our other memos and everything else in the files in 
preparing it, and turned it over to Mr. Caudle. 

At that time, as the memo will show, there were many exhibits 
attached to this so that it would support the memorandum, itself. It 
was all to go to the Attorney General. 

Mr. Couturier. That was in your memo prepared after the indict- 
ments were dismissed? 

Mr. Brooks. That is my best recollection. It includes everything 
we discussed up to the point of dismissing those indictments, and the 
language of it indicates that it was after the indictments had been 
dismissed. 

I think it was probably sent up there when the committee started 
investigating it, or somebody started inquiring into it, perhaps. It 
was probably for that purpose. 

Mr. Couturier. Do you want to have that made a part of the record? 
At Mr. Paisley’s request, we deferred until we could establish who 
prepared it. 

Mr. Keatine. We have not established yet even the year in which 
it was prepared. 

Can you say whether or not it was prepared in 1946? 

Mr. Brooks. I cannot, Mr. Chairman. I just do not know. 

Mr. Keatine. Was it prepared in 1952? 

Mr. Brooks. Oh, no; it wasn’t that late, sir. It was prepared while 
I was still in the Fraud Unit, and I left the Fraud Unit—well, it was 
prepared while Caudle was still head of the Criminal Division. 

Mr. Keatinc. And while Mr. Clark was Attorney General? 

Mr. Brooks. Yes. 

Now, Mr. Caudle went out of there probably—I do not know 
when—maybe 1944 or 1945. 

Mr. Keatinc. Without objection, it will be made a part of the 
record. 

(The document referred to will be found in the files of the subcom- 
mittee. ) 
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Mr. Couuier. You prepared this memorandum in December 1945, 
when you indicated the case was weak? 

Mr. Brooks. Yes. 

Mr. Co.uier. Is it your feeling that the other members of the staff 
agreed with you at that time, after they had had a chance to read your 
memorandum? 

Mr. Brooks. Yes, sir, that was my feeling, yes, sir. 

Mr. Couturier. In December 1945? 

Mr. Brooks. Oh, in December? 

Mr. Couiier. Yes. 

Mr. Brooks. Well, no; I don’t recall discussing it with anybody, 
except —well, no, not ‘that year, no. I presented that to Mr. Adams, 
and then it was the following year, early, that we started discussing 
it among ourselves, or having conferences on it. 

No, not at that time. I was just preparing that for Mr. Adams, and 
he was in turn going to give it to Caudle. They were using it for some 
purpose, anyway, I don’t know what, except to discuss it, of course. 

As I say, it was indicated to me there had been a contact from those 
attorneys and they wanted something upon which to base a confer- 
ence and discuss it with them. 

Mr. Couturer. We have had testimony regarding the discussion 
of the grand jury testimony having been sent from the United States 
Attorney’s Office in 1948, and then returned in 1951 in an altered 
condition, the covers being changed. 

Do you have any knowledge of that? 

Mr. Brooks. No, sir; lL do not. 

Mr. Couiurer. Did you ever see those transcripts during that 
period of time? 

Mr. Brooks. The only time I ever saw any portion of that grand 
jury transcript was when I talked to Mr. Paisley about it on that 
occasion. 

Mr. Couurer. That would have been back in 1946? 

Mr. Brooks. I do not known when, but that is the only time; 
yes, sir. 

Mr. Couurer. That is all. 

Mr. Keatina. Mr. Willis? 

Mr. Wiis. Give us a little bit of your background in just a 
few sentences. 

Where did you acquire your legal education, and what did you do 
before being connected with the Government? 

Mr. Brooks. Well, my legal education was Cumberland Uni- 
versity in Tennessee, and I went back to Texas and took the bar 
examiaation. I passed the bar examination and then ran for county 
judge in my county down there, and served 8 years as county judge. 
Then I came up here in 1939 and went with the Securities and Ex- 
change Commission as an attorney with them. 

After that, in about 1944, I went with the Department of Justice 
in the Fraud Unit. I remained there until the end of 1949, and then 
went with the Trial Section, and from 1949 until this last week I was 
with the Trial Section, trying cases all over the country, different 
kinds of cases. 

That is the highlights of it, sir. 

Mr. Wiuuis. When did you go with Justice? 

Mr. Brooks. 1944, I believe it was. 
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Mr. Wiuuts. You still are with Justice? 
Mr. Brooks. I still am with Justice. 
Mr. Wixuts. Did I understand you to say that those in your unit 


concurred in the determination by the Justice Department to dis- 
miss the indictment? 

Mr. Brooks. Yes, sir; that is right. 

Mr. Wiis. Who would that include besides you and the gentle- 
man who has already testified, Mr. Paisley? 

Mr. Brooxs. That would include an attorney named Curt Madrix, 
he worked on it quite a bit; also Mr. Paisley, and Nash Adams. 

That’s the group. 

Mr. Wiiuis. And Mr. Caudle? 

Mr. Brooks. And Mr. Caudle, of course. 

Mr. Wixuis. By the way, did you ever at any time attend a con- 
ference or have a conversation with the Attorney General about 
these cases? 

Mr. Brooks. No, sir; I never did. I went in the Attorney Gen- 
eral’s Office once since I have been with Justice, and I don’t know 
what that occasion was, but I do not think it was about this. It was 
just kind of a visit, as I remember it. 

I know I have never discussed it with him about dismissals. 

Mr. Wits. I think there may be a hiatus in the record. 

Mr. Collier, there was some questioning of this witness with regard 
to a memorandum he prepared, and you ‘asked a question whether it 
was on or not part of the official files of Justice. 

Mr. Couturier. That is the one that was just placed in the record. 

Mr. Wiis. Is the one that we have been batting around here, has 
that been a part of the files of Justice? 

Mr. Couturier. This has been. The one he had here had not. 

Mr. Wis. I suppose that is a carbon copy of it. 

Mr. Couturier. Yes. This is also a carbon. As a matter of fact, 
they are both carbons. 

Mr. Brooks. I might say with respect to that, if I may be permit- 
ted, sir, if this went from Caudle to the Attorney General, as he said 
he wanted it for, it is likely that there would have been a memorandum 
sending it to him, and it should have had a date, and we might try to 
find the date of it in that respect. 

Mr. Wiuu1s. Now, just 2 or 3 more questions. 

With reference to the exchange or the right to exchange the Citrus 
County original bonds for the new issue of 1940, I ask you this: The 
original bonds in the hands of bondholders of themselves did not give 
any right of exchange? 

Mr. Brooks. I thought that some of them were callable, but they 
did not have right of exchange. No, sir; they did not have the right 
of exchange, according to the contract. 

Mr. Wiis. And if any right of exchange ever existed it would be 
by virtue of the contract between the Citrus County officials and 
Crummer? 

Mr. Brooks. I would think so, yes, sir; and it was so alleged in the 
indictment. 

Mr. Wituts. It was so alleged in the indictment? 

Mr. Brooks. That was the omission, that they omitted to disclose 
to the investor that he had that right of exchange. 
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Mr. Witurs. Now, I do not think this has ever been covered: Is 
there anything in that contract between Citrus County and Crummer 
in plain terms, meaning a right to exchange? 

Mr. Brooks. No, sir; there was not. The word is not in there. 

Mr. Wituis. Do you mean the word “exchange” is not in there? 

Mr. Brooks. The word “exchange’’ did not appear in that contract. 
It was a matter of assembling and collecting the bonds. 

Mr. Wits. In other words, the rate of exchange, if it existed, 
would constitute a reading of the whole contract, if one interpreted 
it that way, but there was no specific mention of the right of exchange? 

Mr. Brooks. That is correct. It was a matter of interpretation. 

Mr. Witurs. You were in this room when Mr. Paisley testified, and 
when he testified that in his opinion there was no right of exchange? 

Mr. Brooks. Yes, sir; I heard that. 

Mr. Witurs. Did you concur in that conclusion? 

Mr. Brooks. Yes, sir; I did. 

Mr. Wituts. Did the others whom you have named concur in that 
conclusion? 

Mr. Brooks. Yes, sir; that is what our opinion turned. 

Mr. Wiis. The memorandum you submitted September 10, 1946, 
was that the result of your free, open and independent reading and 
consideration, as a lawyer, of the transcript or ‘the report furnished 
to you? 

Mr. Brooks. Yes, sir; it was. 

Mr. Wituis. Did anyone in any capacity ask you to slant your 
report one way or another? 

Mr. Brooks. No; they did not. 

Mr. Wiis. Now, you were asked a question whether it had ever 
come to your observation that an indictment was a subject of appeal 
and had ever been dismissed and you answered no, not within your 
knowledge. 

Mr. Brooks. Yes, sir. 

Mr. Wituts. I do not think you were asked the question whether 
indictments returned by grand juries are at times on the advice of 
the Department of Justice quashed, or set aside. I mean I am talking 
about those who did not go to appellate courts. 

Mr. Keatina. There are instances in this committee of a great 
many of those. There is no question about that. That is one thing 
that this committee before you became a member inquired into. 

Mr. Brooks. I know it is done now, that I do it in many cases 
myself. We have to dismiss indictments quite often, although they 
have not gone up on appeal. Those indictments that have been 
returned and the United States attorney writes in and gives his 
reasons for wanting to dismiss it and we agree and concur. We do 
that quite often. But those have not been ones, as you say, that 
have been up on appeal. There are different circumstances. 

Mr. Keartine. And that is not what was done in this case. The 
United States attorney did not write in in this case and ask you to 
dismiss the appeal. The idea of these dismissals came from the 
Justice Department. 

Mr. Brooks. That is right. 

Mr. Keatinea. Are you still doing that sort of thing? 

Mr. Brooks. I have not heard of it, no, sir; and I do not know of 
it. Iam not. 
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Mr. Keatine. You have not done it in the year 1953, have you? 

Mr. Brooks. No, sir. 

Mr. Keatine. And the new policy in Washington is now—am I 
correct?—not to dismiss such indictments except as recommendations 
are made by the United States attorney in the field? 

Mr. Brooks. So far as I know and understand it, that is correct, 
Mr. Chairman. 

Mr. Keatine. Now, Mr. Brooks, in this Citrus County case, you 
said the crux of your decision rested upon the fact that you thought 
under the terms of this agreement there was no rate of exchange. 

Mr. Brooks. Yes. 

Mr. Keatine. Without arguing that with you in any way—the 
agreement speaks for itself—the validity of that indictment had been 
challenged before the court on that very ground had it not? 

Mr. Brooks. I understood the judge considered that. 

Mr. Keatina. And the judge wrote an opinion in which he said, 
“T cannot pass upon this upon a motion. It should await a trial 
bringing out all the facts which are necessary to an interpretation of 
the document.” 

Is that not a fair statement? 

Mr. Brooks. I recall learning that, but I do not recall knowing it 
at the time, Mr. Chairman. 

Mr. Keatina. It had happened at the time, had it not? 

Mr. Brooks. That is what I understand now, yes, sir. 

Mr. Keatine. You did not know that at the time. 

Mr. Brooks. Yes, sir. I did not discuss that with anyone, I am 
sure. 

Mr. Keatinea. If you had known at the time that the judge had 
had that precise question before him and had said in effect, “I cannot 
pass upon this question until there is a trial,” would that not have 
entered into your decision in the matter? 

Mr. Brooks. Well, it would have been considered by me and, as 
I say, I do not recall discussing it with anyone at that time but it 
might have been discussed with me. But I do not remember it. 
Even though had I known it, as you asked me, I would, of course, 
have considered it, but it would not have been compelling on me. I 
would have considered it, though, for whatever it was worth. 

Mr. Keatina. It might or night not have caused you to reach a 
different conclusion? 

Mr. Brooks. If the judge ruled on it and said, “I interpret it to 
mean that they have that right of exchange,” and the judge had so 
said, I would have followed him, yes. 

Mr. Keatina. Well, the judge said, in effect, ‘‘I cannot tell until 
I hear the evidence.’”’ Oftentimes the construction of a written instru- 
ment is dependent in part upon extraneous evidence. Is that not 
correct? 

Mr. Brooks. Yes. 

Mr. Keatina. Having said that and whether or not you knew it at 
the time, you did not in fact follow the decision of the judge, did you? 

Mr. Brooks. That is what it amounts to. : 

Mr. Keatine. As you look at it now? 

Mr. Brooks. That is right. And even if I did know it then, well, 
evidently I considered, ‘‘ Well, it is clear to me that it does not provide 
for an exchange, and they have asked me to give them the benefit of 
my judgment, my opinion,”’ and that is what I gave them. 
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Mr. Keating. I understood you to say when you first started 
getting into the case in the fall of 1945 that you felt that probably the 
Government had a prima facie case. 

Mr. Brooxs. When I first started reading those reports, yes, sir. 

Mr. Keatine. And when these documents started dribbling in to 
you, as you say, from the top down, it tended to change your views? 
" Mr. Keating. And the time came when Mr. Nash Adams or Mr. 
Caudle—you think probably Mr. Nash Adams—came to you and 
said, ‘‘Now, we have to have a memorandum on this thing, making a 
recommendation and giving an analysis of the case.” Is that right? 

Mr. Brooks. The request to make an analysis came before I saw 
any of those exhibits. 

Mr. Keatine. That is what caused you to get into the thing? 

Mr. Brooks. Yes, sir, that took me into it. 

Mr. Keatine. And in this process which we might call the educa- 
tion of Theron Lamar Caudle in government and municipal finance, 
did he indicate to you that he wanted this information in order to talk 
to the Attorney General intelligently? 

Mr. Brooks. Well, that came up when I prepared this late memo- 
randum. 

Mr. Keatine. This was after the dismissal? 

Mr. Brooks. Yes. 

Mr. Keatina. Well, I am not up to that point quite yet. 

Mr. Brooks. But Nash Adams told me that he and Caudle wanted 
an analysis of these cases so they could discuss it with some attorneys 
who had approached them for a conference, you see. 

Mr. Keatine. Did you get the impression that those attorneys 
had first approached Caudle, or the Attorney General? 

Mr. Brooks. Well, Caudle. I got the impression that it came to 
him. 

Mr. Keating. When you first got into this, you say you spent 
days and weeks and night work in preparing and originally studying 
the records and preparing an analysis of the case? 

Mr. Brooks. Yes, sir. 

Mr. Keatinc. And that analysis is what culminated in a document 
that you had ready in December, was it? 

Mr. Brooks. Yes, sir, December 10, |. believe. 

Mr. Kewatine. And would you think it was 2 or 3 months before 
that that you started work? 

Mr. Brooks. It would not be 2 or 3 months. I would say some- 
where in the neighborhood, Mr. Chairman, of around a couple of 
months—6 or 8 weeks. 

Mr. Keating. And you devoted most all of your time to the 
analysis? 

Mr. Brooks. To those two cases, yes, sir. I recall that. 

Mr. Keatine. All of your time? 

Mr. Brooks. Practically all of it, yes, sir. I was on that job. 

Mr. Kratine. And that had come about as a result of the visit to 
Mr. Caudle or to someone of Messrs. Fly and Whitehair, as you 
understood? 

Mr. Brooks. It had come as a result of Whitehair and Fly- 

Mr. Keartine. Those people contacting someone in the Depart- 
ment, Caudle or someone else? 

Mr. Brooks. That is what I understood. 

30738—53—pt. 1-42 
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Mr. Keatinec. Do you think if I had been a practicing lawyer at 
that time and had come in representing a defendant charged with an 
offense out in the country somewhere that they would have put one 
man spending all of his time for 6 weeks preparing an analysis of that 
case to determine what its merits were? 

Mr. Brooks. Well, I do not know about what they would have 
done about that. 

Mr. Keatrinea. I want you to be as frank as you feel you can be with 
this committee. 

Do you think there was unusual treatment accorded to these par- 
ticular attorneys for these particular defendants? 

Mr. Brooks. No, I would not say that. Let me tell you what I 
know about the way those Securities and Exchange Commission cases 
are handled. 

When they come in there, the reports of investigation have always 
been analyzed and a memorandum prepared for the unit head. Now, 
these two cases came to the Fraud Unit and the policy had been, 
and has alwasy been thereafter for some attorney to review them and 
when he reviews them he prepares a memorandum and submits that 
to the Fraud Unit head. 

For some reason there had not been anybody put on this job to do 
that. That is when they immediately came in. Therefore, there 
existed no memorandum analyzing the case. 

So when they wanted the cases analyzed, they of course assigned 
the job to me. Whether they had any idea how long it was going to 
take I do not know, because I do not think they were familiar with 
the cases, as I said before. 

Mr. Keartina. Let us put it this way: Will you give us a list of the 
other cases since you have been in the Department where you were 
assigned to the task and spent 6 weeks exclusively in analyzing this 
case for your superior in order that he could talk with the attorneys 
for the defense? 

Mr. Brooks. That is the only case that I know of, Mr. Chairman. 

Mr. Keatine. There is a distinction in that regard. 

Mr. Brooks. Yes, sir. 

Mr. Keatine. Now, when it came to this document that was 
prepared after the event—and as I understand it that was the period 
when you mentioned it as an educational process for Mr. Caudle. 

Mr. Brooxs. Do you mean going out to his house? 

Mr. Keatina. Yes. 

Mr. Brooks. Yes. 

Mr. Keatine. That was after the dismissal had taken place? 

Mr. Brooks. No, I did not say that. 

Mr. Keatina. I[ am sorry. 

Mr. Brooks. It was about the time we were getting ready to try to 
decide the thing finally. 

Mr. Keatina. And before the dismissal? 

Mr. Brooks. Yes, sir. 

Mr. Keratine. In the process of that educational process for Mr. 
Caudle in high finance, did he indicate to you that he needed this 
information in order to talk intelligently with the Attorney General 
about these cases? 

Mr. Brooks. No, not at that point he did not. 
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Mr. Keatina. I understood that you did make that statement in 
your evidence here. Was it at a later time? 

’ Mr. Brooks. Yes, Mr. Chairman, when I prepared this undated 
one here. 

Mr. Keatina. I see. 

This process at that time was for him to reach a conclusion himself 
as to whether these cases should be dismissed? 

Mr. Brooks. Yes, sir. 

Mr. Keratinc. Did he mention taking that up with the Attorney 
General at the time? 

Mr. Brooks. Not that I recall. He could have but I do not 
remember. 

Mr. Keatinac. You were out at his house all one day? 

Mr. Brooks. Yes, sir. 

Mr. Keatine. You say you did not reach your conclusion that 
day? 

Mr. Brooks. No, we did not. 

Mr. Keatine. How late in the evening did you stay there? 

Mr. Brooks. We came back to the Department about closing time. 

Mr. Keatine. Mr. Caudle came back, too? 

Mr. Brooks. Yes, he did. 

Mr. Keatine. You had your luncheon out at his house? 

Mr. Brooks. Yes, sir. 

Mr. Keatine. Did you devote all of your time and attention to 
these particular cases, or was there small talk and other matters as 
there might be among friends? 

Mr. Brooks. No, we stuck to that job, that day. 

Mr. Keatina. Now there came a time later when you got out an 
analysis after the event and after the dismissal, and you are unable 
to tell us when that happened, is that right? 

Mr. Brooks. That is correct, but it was while Caudle was there. 

Mr. Keatina. It was while Caudle was still head of the Criminal 
Division and while Mr. Clark was the Attorney General? 

Mr. Brooks. Yes, sir. 

Mr. Keratina. And while you were in the Fraud Section? 

Mr. Brooks. Yes. 

Mr. Keatina. And that document was prepared and known by you 
at the time to be prepared as an effort to sustain the decision which 
the Justice Department had theretofore taken? 

Mr. Brooks. That was my understanding of the purpose of it and 
that is what Caudle told me. 

Mr. Keatina. It was intended to be and is frankly stated to 
you now to be in that regard a self-serving declaration from the point 
of view of the Department? 

Mr. Brooks. I do not understand, sir. 

Mr. Keatina. Are you acquainted with a self-serving declaration? 

Mr. Brooks. Yes, sir. 

Mr. Keatrina. It was prepared to sustain action already taken by 
the Department, was it not? 

Mr. Brooxs. That is my understanding of it, yes, sir. 

Mr. Keatinea. Prepared by you? 

Mr. Brooks. For Caudle. 

Mr. Keatina. For Caudle, in order that he in turn might talk to 
the Attorney General? 
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Mr. Brooks. Yes, sir; that is the way I remember the circumstances 
that caused me to write this undated memo, yes. 

Mr. Kewatine. And you felt that it was being prepared in order 
that the Attorney General of the United States would be able to 
defend the action which the Justice Department had taken? 

Mr. Brooks. Well, that Caudle could show him why he had de- 
cided to dismiss these indictments. 

Mr. Keatinc. Did you think maybe Caudle was in a jam on this? 

Mr. Brooks. Well, I did not know about that. I did not know 
why he was wanting to show it to the Attorney General, as I said, 
earlier. 

Mr. Keatina. But it was for the protection of either Caudle or the 
Attorney General, or both? 

Mr. Brooks. I do not know what they had in mind about that, 
Mr. Chairman, as to whether it had gone that far, or that they needed 
something for their protection or not, I do not know. 

The reason I remember that it was to go to the Attorney General, 
Mr. Chairman, is because I put this back on it. He asked me to put 
this back on it and do it up a little unusual. 

Mr. Keatinc. What does the back say on it? 

Mr. Brooks. It just has on it, “ Memorandum Re Indictments Nos. 
2518 and 2519, Against Roy E. Crummer, et al., District of Kansas.”’ 

At the bottom: ‘Prepared by Ben Brooks, Attorney.” 

He asked me to back it. 

Mr. Keatine. Mr. Caudle asked you to back it? 

Mr. Brooks. Yes, sir. We do not do that on ordinary memoranda, 
you know. 

Mr. Keatinc. That was an unusual request, was it not? 

Mr. Brooks. That is right. 

Mr. Keartina. Did he tell you why he wanted a back on it? 

Mr. Brooks. Because it was going to the Attorney General. 

Mr. Keatine. But you do not know where it was going from the 
Attorney General? 

Mr. Brooks. Oh, no, sir. 

Mr. Keatine. And you did not inquire of Mr. Caudle? 

Mr. Brooks. No, sir. 

Mr. Kearine. Mr. Rogers? 

Mr. Rocrrs. What work did you do in the Securities and Exchange 
Commission? 

Mr. Brooks. It was investigating attorney. 

Mr. Rogers. Would that be in the same field of work as Mr. 
Brown, investigating complaints that came to the Securities and 
Exchange Commission? 

Mr. Brooks. Yes, sir. 

Mr. Roarrs. I believe you stated you went into the Department 
of Justice during the year 1944. 

Mr. Brooks. The best I recall. 

Mr. Roarrs. And were assigned to the Fraud Section that you 
were in when this was directed to your attention in the fall of 1945? 

Mr. Brooks. Yes, sir. 

Mr. Rocers. Now, there was made available to you the contract 
in the Citrus County case at the time you made the examination in 
the fall of 1945? 
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Mr. Brooks. I think it was in when I got that, sir. It was during 
the time that I was trying to analyze these reports that I got. Some 
of the exhibits like that. How many and which ones, I do not recall 
specifically, but I did have some exhibits and I think that I did have 
that contract. 

Mr. Rocrrs. And did the contract reflect that there had been an 
exchange or reissue of bonds in the Citrus County case? That is, 
after this contract was entered into in 1940? Did Citrus County 
issue new bonds? 

Mr. Brooks. Yes, they had issued new bonds to the refunding 
agent, which was Crummer. They were his bonds and be sold them. 

Mr. Rogers. That is, Crummer collected the bonds? 

Mr. Brooks. He assembled the old ones 

Mr. Rocers. That had been issued by Citrus County? 

Mr. Brooks. Yes, sir, the old ones. 

Mr. Rogers. And the question of whether or not they had been 
defrauded would depend upon terms and conditions of that contract? 

Mr. Brooks. That is the way I interpreted it and felt, yes, sir. 

Mr. Rocrers. Did inspection show whether or not any names of 
individuals who were alleged to have been defrauded as set forth in 
the indictment, did it show the amount that they had been defrauded 
of, in the Citrus County case? 

Mr. Brooks. No, I do not think so. You know in describing the 
scheme they say that they did on a certain day do these things and 
defraud these individuals, to wit. 

Mr. Rogers. In the Panama City case, that was based upon the 
powers of attorney? 

Mr. Brooks. Representation agreements, powers of attorney, and 
extensions thereof. 

Mr. Rogers. In that case, were there any names of the persons 
who had been defrauded in those transactions in the Panama City 
case? 

Mr. Brooks. Yes, sir, as I recall. 

Mr. Rocers. Was there anything in the evidence or any file that 
you examined that would reflect the amount that these named persons 
had been defrauded? 

Mr. Brooks. Not specifically. There was always a speculation 
as to what they might have been able to have gained it they had not 
have made that exchange or sold their bonds. 

Mr. Rogers. Was it because of this speculative feature that 
caused you to reach the decision you did? 

Mr. Brooks. It did to a great extent. When you cannot deter- 
mine a man’s loss, and it would depend upon a lot of factors as to the 
bond market and the value of the bonds and those things, you could 
not exactly say. You had to speculate. There may be a fact that 
he did lose something but you do not know how much. 

Mr. Rogers. Now, these counts as they apply to the indictments 
in both Panama City and Citrus County, as they deal with the 
Securities and Exchange Commissien, I believe there has been testi- 
mony here by Messrs. Brown and Hart to the effect that Crummer 
or his agents failed to disclose to the bond owners what the true 
transaction was. 

Did you find any evidence of that in any of these files that you 
examined? 
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Mr. Brooks. Well, to answer that question, it is difficult to say. 

The Securities and Exchange Commission was claiming that 
Crummer’s men failed to disclose to the holders of bonds in the Citrus 
County case that they were entitled to a new bond in exchange for 
their old. 

Now we say that they did not have to disclose that to the bond- 
holder, or the security owner, because that was not a fact, and there- 
fore the indictment depended on that. 

We say that that was not a material fact that they were held from 
the bond owner because it was not a fact that he was entitled to a 
new bond. 

Mr. Rogers. That is, you felt that the Government in the pre- 
sentation of its case, had it gone to trial in Kansas, would have been 
unable to have established that Crummer and his associates were 
under no duty or obligation to inform anybody that they were getting 
bonds in exchange? 

Mr. Brooks. That is correct. 

Mr. Rogers. And that if the Government failed to show that in 
the event it went to trial, then their case would collapse? 

Mr. Brooks. That is correct. 

Mr. Rogers. That would be the first element they would have to 
prove? 

Mr. Brooks. Yes. 

Mr. Couurer. You indicated that in 1945 at the time you were 
assigned to review all this material, you did write this memorandum, 
which by the way, according to this memorandum, was dated Decem- 
ber 18. Now, | think the memorandum, to make sure, was dated 
December 10. 

I am reading from one you addressed to the Attorney General dated 
November 10, 1947, the following statement is made. 

Mr. Brooks. This is dated when? 

Mr. Couirer. November 10, 1947. 

This memorandum was prepared for Mr. Paisley December 18, 1945, and was 
resented to Nash Adams, head of the General Crimes Section of the Criminal 
Jivision. In this memorandum under the heading and title ‘“Remarks”’ the 

weaknesses in the Panama City case were enumerated. Although the files 
could not contain a memorandum covering the Citrus County case, it is likely 


that one was prepared about this time similar to the one discussing the Panama City 
case. However, if one ever existed it has evidently been misplaced. 


Now, you stated that you had prepared two memoranda. That 
would show that one of those apparently got lost. 

Mr. Brooks. That is what I meant earlier in my testimony when 
I said I thought I had prepared 2 memos, 1 on each case. 

Mr. Co.uier. This is a memorandum you prepared yourself in 1947 
which would indicate that that memorandum had been misplaced. 

Mr. Brooks. That is the one I refer to in the 1947 memo as having 
been prepared by me December 18. That is the one that is missing. 


TESTIMONY OF MICHAEL L. KEEFE, DIRECTOR, MAIL FRAUD 
INVESTIGATIONS, POST OFFICE DEPARTMENT 


Mr. Keatine. Do you solemnly swear that the testimony go are 


about to give will be the truth, the whole truth, and nothing but the 
truth, so help you God? 


Mr. Keere. I do. 
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Mr. Couuizr. Please state your full name? 

Mr. Keere. Michael L. Keefe, director of Mail Fraud Investiga- 
tions, Chief Inspector’s Office, Post Office Department. 

Mr. Couuier. How long have you been with the Post Office De- 
partment. 

Mr. Keere. It will be 30 years this August. 

Mr. Coutrer. Are you an attorney? 

Mr. Keere. I am a member of the bar. I have never practiced. 

Mr. CouurerR. Can you advise the committee as to how the Post 
Office Department came to investigate this matter in the first instance? 

Mr. Keere. Why yes. According to the files—it is before 1 had 
anything to do with the Mail Fraud Division over there 

Mr. Couurer. But you have ascertained this from the files? 

Mr. Keere. From the files. Mr. Roger L. Main, and H. S. Wheeler 
called May 21, 1941, and apparently had a conference with the then 
Chief Inspector in which they alleged that Mr. Crummer and the 
Crummer companies were engaged in some mail fraud activities in 
Florida and elsewhere. 

Later on, this conference was confirmed by a letter from Mr. Main. 

Mr. Keatine. What is his address? 

Mr. Keere. It is Jacksonville. I do not have his address right here, 
but it is Jacksonville, Fla. 

Mr. Keatine. Were they bondholders? 

Mr. Couurer. Were they bondholders? Can you identify Mr. Main 
or Mr. Wheeler? 

Mr. Keere. Mr. Main is connected with the St. Joe Paper Co. in 
Florida. 

Mr. Wheeler, I believe, is a member of investment bankers firm, 
probably Leedy Wheeler Investment Bankers in Florida. 

Mr. Cottier. When was that visit? 

Mr. Kerere. The personal visit was May 21, and confirmed by a 
letter on May 30, 1941. 

Mr. Couurer. Thereafter, the Post Office Department conducted 
an investigation, is that right? 

Mr. Kerre. Yes, sir. We jacketed a case which means the author- 
ization for an investigation, se June 10, 1941. 

Mr. Couurer. And later that investigation was joined with that of 
the Securities and Exchange Commission? 

Mr. Keere. Yes, sir. Sometime in 1942, or 1943, Mr. Mansfield, 
the inspector who has completed the investigation in the case, he 
advised that the Securities and Exchange Commission was already 
investigating certain papers of Mr. Crummer’s business and that the 
Securities and Exchange Commission had asked that he join with them 
in collaboration in the investigation. 

He submitted that information to the office for approval and it was 
approved that he should collaborate with them in the investigation. 
Mr. Courier. His assignment to the case was of routine nature? 

Mr. Keere. Yes, sir. 

Mr. Couturier. He was just assigned to that particular investigation? 

Mr. Keere. Yes, sir. Other inspectors had had it in the beginning. 
It was the beginning of the war, in the war years, and some of our 
other inspectors were busy on military affairs and they had had the 
case—maybe three different inspectors had it. 
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Finally, Mr. Mansfield, he had wide experience in fraud matters and 
the case was finally assigned to him in order that he could complete 
the investigation. The other men were not able to get at it. 

Mr. Cottier. Do you know whether or not the files of your office 
reflect that this case was ever presented to any other United States 
attorney? 

Mr. Keere. It is my understanding that both Mr. Mansfield and 
the Securities and Exchange people presented it to the United States 
attorney at Tampa, and he declined prosecution. Later on—as a 
matter of fact, at June 1, 1944—-Mr. Mansfield and the Securities and 
Exchange Commission people then presented it to the assistant United 
States attorney at Topeka, Kans. 

It is my understanding of the case that Mr. Crummer had offices 
there—I mean big offices there—and there was abundant evidence of 
mailing at that place, and that was the reason for going there with the 
case. 

Mr. Couturier. And you are certain that there had been a prior 
presentment to the United States attorney in Florida? 

Mr. Keere. In Tampa; yes, sir. 

Mr. Coxurer. Would that be of the same matters charged here? 

Mr. Keere. That is my understanding. I cannot be positive, but 
I think it was the same case. 

Mr. Couurer. During the time the Department was considering 
this case after the indictments had been returned and until dismissal, 
was the Post Office Department counseled in any manner? 

Mr. Keers. No, sir. 

Mr. Couurer. And you have checked the files to determine that? 

Mr. Keere. Yes. 

Mr. Couurer. Is that usual or unusual in your dealings with the 
Justice Department or other agencies? 

Mr. Keers. Well, may I put it this way: I know of no definite 
requirement that Justice consulted us before dismissing indictments. 
It is frequent, however, that we get letters from them asking our 
advice as to whether a certain indictment should or should not be 
dismissed. 

I would say that generally to my knowledge that they do consult us. 

Mr. Couturier. How long a period of time did this investigation 
cover, by your agency? 

Mr. Keere. W ell, if we take from the time Mr. Mansfield handled 
it, in September 1942, to the time it was presented in Topeka, Kans., 
in June 1944, it is almost 3 years. 

Mr. Coxuier. There had even been investigations prior to that? 

Mr. Keerrn. Yes. In fact, 1941. 

Mr. Couuer. In a case of that nature where that much investiga- 
tion had been conducted by your Department, do you know of any 
other case of a similar type where you were not consulted or requested 
to give your views regarding the possibilities of prosecution? 

Mr. Keere. I do not recall any right now. 

Mr. Courier. This case is unique in that respect? 

Mr. Keers. Yes, sir, to my knowledge. 

Mr. Couurer. Was the Post Office Department advised at the time 
of the dismissal? 

Mr. Keere. By whom? 
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Mr. Couurer. By the Justice Department? 

Mr. Kuere. No, sir. 

Mr. Couuier. By anyone? 

Mr. Keere. Well, the first notice we had of dismissal of this 
indictment—if I may go back just a bit—the first real cognizance we 
had of the case was a Senate resolution. 

Mr. Couirer. Do you mean of the dismissal? 

Mr. Keerr. No, sir; | want to go back just a bit if I may 

Of course we had a case and we had a file, but it was just another 
case to us and we really became aware of it very acutely at the time 
of the Senate resolution to investigate us, which was approved as | 
understand it, February 25, 1945. 

Mr. Coutrer. A Senate resolution to investigate what? 

Mr. Keerr. The Post Office Department and the Securities 
Exchange Commission, on account of the investigation that was made 

Mr. Keatina. To investigate you because you had investigated? 

Mr. Krere. Well, I believe the exact language of the resolutions 
was to see if we had interfered with the lawful proceedings of the 
bankruptcy courts in Florida, in connection with this investigation; 
yes, sir. That is Senate Resolution No. 35, and I think it was con- 
tinued as 112. 

Mr. Keatina. Who is the author of that? 

Mr. Kerere. I believe it was introduced by Senators Pepper and 
Andrews, of Florida, originally. 

That was dated February 25, 1945. That is the Senate resolution. 

Then on October 1, 1945, the then Postmaster General, Mr. Hanni- 
gan, received a letter from the Senate Judiciary Committee, the Chair- 
man of the Committee, asking that all our investigative files be turned 
over to them. 

Mr. Coturer. What date was that? 

Mr. Keerr. That was October 1, 1945. 

Mr. Cottier. October 1, 1945? 

Mr. Krrre. Yes, sir. 

They asked for all our investigative files in the matter. We replied 
at October 16, 1945—that is the Postmaster General did—pointing 
out that these cases were before the United States attorney in Kansas 
and the Department of Justice for criminal prosecution and that we 
did not feel we could possibly turn over our records and so forth as 
long as the cases were pending. 

Now from that time on, I do not recall anything was done in con- 
nection with the case. In other words, it was sort of dormant. 

Then we got a subsequent letter on June 11, 1946, from the Senate 
Judiciary Committee reminding us of their first request of October, 
and our reply of October 16, that we could not furnish the files, and 
the Senate Committee said they had just been advised that the indict- 
ments in Kansas had been disposed of and would we now give them the 
files. 

That is when we first knew about the dismissal. 

Mr. Keartine. You learned about it from the Senate? 

Mr. Kerre. Yes, sir. 

We then checked with our inspectors out in Kansas and found the 
indictments had been dismissed the previous day, namely, June 10. 
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After that, we gathered together our exhibits and sent them over to 
the Senate Committee and thereafter they held a hearing which had 
been published and so forth. 

Mr. Couturier. That is all. 

Mr. Keatinc. Do your records indicate the reason assigned by 
the United States attorney in Tampa, Fla., for declining prosecution? 

Mr. Keers. There is an indication there that it was because he 
felt that the courts—just about the substance of the Senate resolu- 
tions, namely, that the courts down there had passed on these arrange- 
ments and he did not want to go into it. 

Mr. Keatine. And that if prosecution were undertaken there, 
there might be an interference with the courts; is that what you mean? 

Mr. Keeres. That is about the substance of it. 

Mr. Keatina. Mr. Jonas? 

Mr. Jonas. I have no questions, Mr. Chairman. 

Mr. Keatine. Mr. Rogers? 

Mr. Roaers. Mr. Wheeler was what? 

Mr. Keere. I think he was a partner or vice president in the Leedy 
Wheeler Investment Co. 

Mr. Rocers. Did he have any connection with the Du Pont Co., 
do you know? 

Mr. Keere. It is my understanding that the Du Pont people did 
a lot of their investing through that concern. 

Mr. Rocrers. Now do you know the address of Mr. Main, in 
Florida? 

Mr. Keere. I am sure it is Jacksonville, sir, and it is the St. Joe 
Paper Co 

Mr. Rocers. Do you know anything about a Mr. Main making an 
application to the district court in Kansas in 1951 to secure a tran- 
script of the testimony presented to the grand jury out there? 

Mr. Keere. No, sir; I do not, but I believe Mr. Main, or at least 
the St. Joe Paper Co., is a defendant in the civil suit that is now going 
on down in Florida. 

Mr. Rocrers. When did Mr. Mansfield retire from the service, do 
vou know? 

Mr. Keerr. I think it was 1945 or 1946, somewhere around there. 

Mr. Rocegrs. That is all. 

Mr. Keatine. That is all. 

Thank you, Mr. Keefe. 

When the committee adjourns, it will adjourn to meet Wednesday 
morning, at which time the witnesses will be the former Assistant 
Attorney General T. Lamar Caudle, Mr. James L. Fly, Mr. Francis 
Whitehair, and the committee will adjourn now until 10 o’clock 
Wednesday morning. 

(Whereupon, at 4:20 p. m., the subcommittee adjourned to recon- 
vene at 10 a. m., Wednesday, May 6, 1953.) 
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WEDNESDAY, MAY 6, 1953 


Houses oF REPRESENTATIVES, SPECIAL SUBCOMMITTEE 
To INVESTIGATE THE DEPARTMENT OF JUSTICE 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met pursuant to call at 10:40 a. m., room 346, 
House Office Building, Hon. Kenneth B. Keating (chairman of the 
subcommittee) presiding. 

Present: Messrs. Keating, Jonas, Hillings, Willis, and Rogers. 

Also present: Robert A. Collier, chief counsel, and W. Wade 
Bromwell, staff investigator. 

Mr. Keatine. The committee will come to order. 

Mr. Caudle, will you rise, please? 

Do you solemnly swear that the evidence you give in this proceed- 
ing will be the truth, the whole truth and nothing but the truth, so 
help you God? 

Mr. Caup.e. I do. 


TESTIMONY OF THERON LAMAR CAUDLE, FORMER ASSISTANT 
ATTORNEY GENERAL, DEPARTMENT OF JUSTICE 


Mr. Couurer. For the record, this is Theron Lamar Caudle. 

Briefly, Mr. Caudle, I would like for you to trace your history of 
employment in the Department of Justice, so the committee will 
have that. 

Mr. Caupie. Yes, Mr. Chairman. In 1945, upon the recom- 
mendation of Senator Joseph R. Bailey and Senator Reynolds of 
North Carolina, I was recommended to the President, Mr. Roosevelt, 
who nominated me as United States attorney for the western district 
of my State. 

I was confirmed and received a 4-year term. At the end of that 
period I was renominated by the President, served for 1 year, when 
Mr. Roosevelt died and Mr. Truman became President and Mr. 
Clark became the Attorney General. 

Upon the invitation of Mr. Truman and Mr. Clark I resigned the 
office of United States attorney, came to Washington and assumed 
the position of Assistant United States Attorney General of the 
United States in charge of the Criminal Division in the Department 
of Justice. I served in that capacity for 2 years. 

At the end of September 1947, I transferred to the Tax Division 
of the Department of Justice and stayed there until November16,1951. 

Mr. Couurer. Mr. Caudle, in order to establish the chronology of 
events in the Crummer case, can you recall for the committee when 
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you first had any conversation with any Department of Justice 
official or employee regarding the Crummer case? 

Mr. Caupue. I think, Mr. Collier, I can. I think it was in the 
fall, around November of 1945, when Mr. James Lawrence Fly 
came to my office to fulfill an appointment which, as I remember, 
was made by one of the secretaries. 

I do not recall Mr. Fly having requested the appointment, but | 
know that he did come and | know that I did see him, and that was 
the first time that I really became familiar with the affairs involving 
the R. E. Crummer & Co. 

Mr. Couturier. You establish that as the latter portion of 1945? 

Mr. Caupte. I believe so. 

Mr. Couurer. Could you narrow it down to the month? Would it 
be in November or December? 

Mr. Caupte. I think in November. 

Mr. Couuier. In November? 

Mr. Caupte. Yes. 

Mr. Couurer. Now, prior to that time that this appointment was 
made with Mr. Fly, had you had any conversations regarding this 
case? 

Mr. Caupte. I do not recall any, Mr. Collier. I do know that I 
remember that the indictments had been returned against Mr. 
Crummer and his associates. 

There were 2, 1 involving Citrus County, and Panama City, 2 
muicipalities, 1 a county, 1 a town, in the State of Florida, and I knew 
those cases were pending in Topeka. But I don’t recall having gone 
into the merits of the case with anybody until Mr. Fly came to see me. 

Mr. Cottier. Do you recall requesting any sort of memmorandum 
reviewing the facts in the case in the middle part of 1945, or along a 
month or so prior to the time that you saw Mr. Fly? 

Mr. Caupte. I don’t believe I do. I don’t remember that. | 
could have, but I don’t remember. 

Mr. Cotirer. We have had information from a Department of 
Justice attorney that in December 1945, he completed a memorandum, 
which had taken him several weeks to prepare, in which he analyzed 
the material from Securities and Exchange Commission, the report, 
and that the memorandum was prepared in order that you or Mr. 
Nash Adams could confer with attorneys regarding this case. 

Mr. Caupie. Could that be the memorandum prepared by Mr. 
Ben Brooks? 

Mr. Couuter. That is correct. 

Mr. Caupur. I recall that memorandum. In fact, I found a 
copy of that memorandum at my home, Mr. Collier, dated July 1, 
1947. 

Mr. Couturier. No. This was a memorandum prepared in December 
1945. 

Mr. Caupie. December 1945? 

Mr. Coturer. Yes, sir. 

Mr. Caupte. Here is one here prepared, which I dictated ap- 
parently on December, 23, 1947, but | don’t remember one-——— 

Mr. Couturier. Thatisallin 1947. Now 1am going back to the time 
when this case originated. 

Mr. Cavupue. I don’t remember it. 
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Mr. Couurer. Do you recall having requested that much a memo- 
randum be prepared? 

Mr. Caup.ie. You mean in the early part of 1945? 

Mr. Couturier. Yes, or in the middle part of 1945. 

Mr. Caupb.Le. No, sir, I do not remember that I did. If Mr. 
Brooks said that I did, I know that I did, but I don’t remember. 

Mr. Couuier. And this appointment that was made, as you state, 
by a secretary, probably in November 1945, when did you actually 
see the person, Mr. Fly? 

Mr. Caup.e. I do not remember the day that I saw Mr. Fly, ex- 
cept I do very well remember the conversation I had with him. 

Mr. Couturier. But you saw him at that same time? You saw 
him in November? 

Mr. Cavup.e. Yes, sir, evidently I did because I remember the 
conversation I had with him. 

Mr. Couuter. You say he called and made an appointment through 
your secretary? 

Mr. Caupue. There is not anything that registers in my mind that 
far back except the conference | had with him. How the conference 
was made, whether he requested or what, I just don’t have any recol- 
lection about it. 

Let’s see, November 1945, is a pretty good while ago, but I do 
remember talking to him at length. 

Mr. Courier. Now, isn’t it a fact that prior to the time that Mr. 
Fly saw you, he had seen the Attorney General? 

Mr. Caupte. I do not know that. I do not know that except after 
all these cases were dismissed, or sometime thereafter, the office of 
Mr. Francis Whitehair sent me a copy of a complaint which was 
brought by the Crummer people against several defendants. 

His secretary must have sent that to me, no doubt, because my 
name perhaps had been mentioned in the complaint, and I read in 
that complaint, when I found it the other night, that the complaint 
alleges they did confer with the Attorney General before the confer- 
ence was had with me, but I don’t remember anything about it. 

Mr. Couturier. You didn’t talk to the Attorney General about this 
matter at all? 

Mr. Caupue. I sure did. 

Mr. Coutrer. Prior to the time you had the conference with Mr. 
Fly? 

Mr. Caupte. I don’t remember that I did, but this complaint has 
the allegation in it, Mr. Collier, that they did confer with the Attorney 
General. 

Mr. Wiuuts. Who is that complaint from, so we can follow it? 

Mr. Caupuie. The complaint was brought by the Crummer Co. 
and others against Jesse Ball Dupont, Edward Ball, the Florida 
National Bank, and others. 

Mr. Couuter. This is way later? 

Mr. Caupue. Yes. This isa long time after the case was dismissed. 

Mr. Couturier. Now, getting back to the time prior to the time you 
saw Mr. Fly, did you or did you not talk to Mr. Clark about this 
case? 

Mr. Caup.ue. I do not remember that I did. I just do not remem- 
ber that I did. 

Mr. Couurer. Did you talk to any other official higher than your- 
self about the case? 
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Mr. Caup.e. I do not recall that I did then. I may have but | 
just can’t recollect that far back to know whether I did or not. 

Mr. Cotuier. Do you recollect that any letters that Mr. Fly had 
were brought into any conversation? 

Mr. Caupue. Oh, yes, sir. Letters that he had? 

Mr. Couurer. Yes. 

Mr. Caupue. Oh, yes, sir. The first time I ever met James 
Lawrence Fly, one of the attorneys for the Crummer people, was 
when he came to my office. 

Mr. Couturier. That was in November of 1945? 

Mr. Caupuy. Yes. I knew Mr. Fly. He had been chairman of 
the Federal Communications Commission. But I don’t recall ever 
having met Mr. Fly prior to that time. 

Mr. Couturier. You didn’t know him personally? 

Mr. Caupue. No, sir. 1 know I didn’t know him personally. 

Mr. Couuipr. Who was with Mr. Fly? 

Mr. Caupux. He came alone. 

Mr. Couturier. He came alone? 

Mr. Caup.te. Yes, sir; he came alone. He came alone. Well, I 
was sitting there, you know. I was interested in the fellow because 
when he was in Washington here he was—right much had been 
written about his Commission and himself and about his duties, and 
a lot of headlines down in my State about this. I never knew him. 

Mr. Couturier. Now describe for the committee what happened in 
that conference with Mr. Fly? 

Mr. Caupue. All right, sir. Mr. Fly came into my office carrying 
with him, if I remember, two dossiers—I thought there were two— 
about the size of a large brief case and the size of a large book and 
perhaps about 4 or 5 inches thick. 

He introduced himself to me and he sat down and he stated that 
his clients, Mr. Roy E. Crummer and those associated with Mr. 
Crummer in his business, had been indicted in two indictments in 
Topeka, that if this indictment went to trial a great injustice would 
be done his people because he had never had an opportunity to be 
heard. 

Mr. Cou.rer. He, Crummer? 

Mr. Caupue. No, Mr. Fly. Meaning Mr. Crummer, that his 
client had never had an opportunity to be heard when the matter 
was pending before the Securities and Exchange Commission when 
it was under investigation. 

I remember that Mr. Fly said that Mr. Crummer and a Mr. Cald- 
well, and I didn’t recall the name when I read my memorandum 
over—but they had gone to the Securities and Exchange Commission 
and asked for a conference, and they were referred by one of the top 
officials to some subordinate, and they had a brief conference with 
him and they referred him to Mr. Hart out in Chicago, who was the 
regional counsel. 

They went out to see Mr. Hart, and Mr. Hart intimated it was 
just a routine investigation that was being made. Mr. Fly bitterly 
complained about the fact that he had not had qn opportunity, nor 
his client had not had an opportunity to present their defense to the 
allegations of using the mails to defraud and alleged violations of 
certain statutes pertaining to the Securities and Exchange Com- 
mission Act. 
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Mr. Couurer. Did you later make any attempt to determine 
whether Crummer or any of the other persons under indictment had 
had an opportunity to appear before the grand jury? 

Mr. Caup.e. That conversation with Mr. Fly, Mr. Collier, lasted 
a full hour at least. He had with him several hundred letters. They 
could have been photostats, but I think they were the originals 
because there were cellophane containers that one letter would fit 
into to protect the surface of the letter, and I read the great majority 
of the letters. All of them were rather bitter and complaining about 
the way the Crummer people had been treated. 

Mr. Co.uier. Let’s get back to the question, though. One of 
the contentions Mr. Fly made was that his clients had not had an 
opportunity to be heard? 

Mr. Caupuz. That is right. 

Mr. Couirer. Now, did you make any attempt to determine 
whether they had or had not had the opportunity to appear before 
the grand jury? 

Mr. Caupiz. No, sir. What I remember doing after this conver- 
sation had gone along for quite a period of time—and I understood 
his picture, understood what he wanted—I called in Mr. Nash 
Adams, who was Chief of the General Crimes Section who adminis- 
tered the statutes involved in this controversy and I introduced Mr. 
Fly to him, if I remember, in my office, and told him that I had had 
this conversation for the last hour or so there, and that I would 
appreciate his having a conference with Mr. Fly, with the members of 
his own section, that were familiar with these statutes, and they would 
see the merit of Mr. Fly’s contention; that I thought he had some 
merit to his contention. 

Now, as far as me finding out for myself, whether or not his people 
had an opportunity to go before the grand jury, I do not believe I did. 

Mr. Couurer. You do not recall that you directed anybody in your 
staff to do it? 

Mr. Cauptz. I do not believe I did. 

Mr. Couture. Now, what else did Mr. Fly have? He had the 
letters? 

Mr. Cauptz. Yes, he had the letters, and he had some other data, 

Mr. Couturier. How many of these letters were there, do you recall? 

Mr. Caupte. No, sir; but I believe there were at least 300. 

Mr. Couuier. Three hundred? 

Mr. Caup te. I think so. 

Mr. Couuier. It must be an awfully large portfolio then. 

Mr. Caupue. Yes. I think there was two of them. 

Mr. Couturier. And each one was contained in a separate cellophane 
container? 

Mr. Caup te. I think so. 

Mr. Coturer. All bound together? 

Mr. Caupte. They slid into the cellophane containers inside this 
big volume, dossier, I think you call it. 

Mr. Cottier. What were these letters? 

Mr. Cavupue. From the various clients of the Crummer people. 
I can’t remember a single letter from a single soul, and I cannot 
remember actually what they said, but 1 remember the general sub- 
stance of the letters were that the Crummer people had bought bonds 
and securities from them, some of them for a long period of time, some 
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of them for a short period of time; they had been treated fairly and 
they had not been wronged by the Crummer people at all. 

Mr. Couturier. Were these letters written before or after the return 
of the indictment? 

Mr. Caupie. Ido not remember. I imagine—I think it came after 
the indictment. But Iam guessing, yousee. Idonotknow. Letters 
will have to speak for themselves. 

Mr. Couturier. You read some of the letters? 

Mr. Caupue. I read a lot of them, yes, sir. 

Mr. Couturer. What else did Mr. Fly say in his conversation? 

Mr. Caupuie. Well, here is what I told Mr. Fly. Mr. Fly wanted 
us to have a conference. 

Mr. Keatine. Mr. Caudle, will you be sure to keep your voice up. 

Mr. Caupue. Yes, sir. 

Mr. Fly said that his people had not had an opportunity to be heard 
by the proper authorities, although they had tried, the best they could, 
to be heard and to present their side. And he said that the indict- 
ments, if we know the facts, that we would certainly feel the indict- 
ments should be dismissed. 

1 told Mr. Fly this, Mr. Collier, that where a grand jury had 
returned probable cause and the indictments had been returned, that 
it was almost impossible to get the Department of Justice to consent 
to dismissing the indictments, unless it was overwhelmingly shown that 
the Government was entirely wrong and overwhelmingly wrong, 
before the Government, in my opinion, would consent to dismiss the 
indictments. 

And I told him this, I said, “Before, Mr. Fly’’—I said, ““You want 
a general conference, you want a full conference with the men down 
here.” 

I said, “Before I feel I could grant that conference, I would have to 
ask you to do a rather unusual thing, to bring down here and to 
submit to my people all of the defense material that you have, every 
bit of it, so that they could become thoroughly familiar with it. Then 
I want you to know that the material you would bring, all your 
defense would then be turned over to your adversary, the Security 
and Exchange Commission, and the agents to thoroughly go into every 
bit of your defense, and then we would give you a full conference on 
this subject.”’ 

Mr. Couuier. Why was the Securities and Exchange Commission 
the adversary? 

Mr. Caupie. That is just my expression. They are the ones that 
did the indicting. 

Mr. Couurmr. Didn’t the Department of Justice do the indicting? 
Didn’t the Attorney General’s office do it? 

Mr. Caupuiz. Yes, Mr. Al Brown, and I think one other, they got 
authority from the Department of Justice and presented the case 
themselves, although they were acting in behalf of the Attorney 
General. 

Mr. Couturier. What else did you tell Mr. Fly? 

Mr. Caupue. Mr. Fly, when I made that statement to him, and I 
believe I discouraged the gentleman from bringing down his whole 
defense and turning it over. 

I said, ‘‘if you have a good defense, but that will be the terms, if 
you want a conference with us, and go into this thing, that will be the 
terms, Mr. Fly.” 
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And he said, “I will bring and deliver to your men every bit of the 
defense that we have, every single thing.” And they did. 

Mr. Couturier. Now, during that conference with Mr. Fly did he 
present anything else in the way of new material or new evidence? 

Mr. Caup.e. The first conference with him? 

Mr. Couturier. Yes. 

Mr. Caup ez. I do not believe so, Mr. Collier, but I could not be 
accurate. 

Mr. Co.urer. Then the two points were the fact that the defend- 
ants had not had an opportunity to be heard, and he had some letters 
from the so-called investors? 

Mr. Caupue. That is right, and that a great injustice had been 
done his people. 

Mr. Courier. And that a great injustice had been done. 

Mr. Caup.e. Yes, sir, that is right. 

Mr. Coutrer. Was it up to you to authorize any further confer2nce 
with the defense attorneys? 

Mr. Caup.e. Yes, sir, that would be the responsibility of my o ‘fice, 
since he first came to see me about it. I called Mr. Adams and 
thereafter I saw very little of Mr. Fly. 

Mr. Couurer. Did you consult with anyone else above you? 

Mr. Caup.ue. At that time I do not believe I did, but later on I did. 

Mr. Couurer. I understand, but with regard to setting up further 
conferences you did not consult with anyone else? 

Mr. Caupte. No, sir, I would not have to. I do not believe that 
I did. But I know that Mr. Fly saw Mr. Adams that day and they 
arranged a future conference, and Mr. Curt Matrix and Mr. William 
Paisley, and Mr. Ben Brooks and Mr. Nash Adams, I think were the 
four in the General Crimes Section at that time who were in on all of 
the conferences. I have been thinking it over and I thought perhaps 
Mr. Jimmy O’Brien, James O’Brien, but I do not know about that. 
He was in that section. 

Mr. Coutrer. We have established this conference between you 
and Fly was in November of 1945. 

Mr. Caupte. Yes, sir. 

Mr. Couuier. Now, when did you next have a conference with any 
of the defease attorneys? 

Mr. Caupue. Now, after Mr. Fly left and had this conference that 
day and other conferences that followed, then the next attorney that 
came into this picture was Mr. Francis Whitehair of Florida. 

Mr. Couturier. When did he appear? 

Mr. Caup.e. I do not know, but I know I was in on a good many of 
these conferences, but there were many of these conferences I did not 
participate in, although after they were over, Mr. Brooks and Mr. 
Paisley and Mr. Adams reported to me what took place. 

Mr. Couturier. Were Brooks, Adams and Paisley in all of these 
conferences? 

Mr. Cavup.e. Yes, sir, I believe they were in on all of them. I was 
not in all of the conferences, because I was so busy with other things. 

Mr. Couturier. Did you have any further conferences in November? 

Mr. Cavup.e. I do not know, but we had one conference, | remember 
in my office, when Mr. Fly was there, Mr. Paisley was there, a Mr. 
Pleus was there. 

Mr. Couturier. The defense attorney? 

30738—52—pt. 1——-43 
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Mr. Caupue. He was attorney down there for the Crummer people. 

I remember the subject matter. We discussed at length a master 
contract that Mr. Pleus had prepared himself and bad been used by 46 
other municipalities in Florida on refunding operations. 

Mr. Couurer. When did you see Mr. Whitehair first? 

Mr. Caupue. I saw Mr. Whitehair sometime after the first visit 
of Mr. Fly. 

Mr. Courier. Sometime after? 

Mr. Caup.e. Yes. 

Mr. Courier. A few weeks, a month? 

Mr. Caup.e. No, it wasn’t a month. I think Mr. Whitehair came 
oie the picture maybe a week later, but I am really guessing now. 

es, sir. 

Mr. Couurer. Did Mr. Fly tell you he was attorney for Mr. 
Crummer? 

Mr. Caup.e. Yes, sir. 

Mr. Cou.ier. Did you inquire as to whether he was an attorney of 
record in the case in Topeka, Kans,? 

Mr. Caup.e. No, sir; no, sir. 

Mr. Couturier. Mr. Whitehair identified himself as an attorney for 
Mr. Crummer? 

Mr. Caup.p. Yes, sir. I knew of Mr. Whitehair by reputation but 
never had met him before. I knew he had run for governor there and 
was defeated by Governor Holland, now Senator Holland. 

Mr. Couurer. Did you inquire whether Mr. Whitehair was an 
attorney of record in the matter? 

Mr. Caupue. No, sir. They told me they were attorneys for the 
Crummer people. And when Mr. Fly brought this dossier with all 
the letters, both of the men were thoroughly familiar with every detail 
of the Crummer operations. That question never did come up. 

Mr. Couturier. You say they were thoroughly familiar with the 
details of these two cases which indictments had been returned? 

Mr. Caup.e. Yes, sir. They were thoroughly familiar, not only 
with the two cases but with the entire Crummer operations, with 
their refunding. 

Mr. Couturier. They knew about these two cases, is that right? 

Mr. Caup.e. Yes, sir, they did. 

Mr. Couurer. At least in your mind? 

Mr. Caup.e. In my mind they did, yes, sir. 

Mr. Coxuiier. At the time did you know much about this case? 

Mr. Caupte. I knew very little about it. I knew a case was pend- 
ing on the trial. 

Mr. Couurer. Actually, you did not judge whether they did or 
did not know about the facts of these two cases, because you your- 
self did not know? 

Mr. Caup.e. No, sir, but I soon became very much familiar with 
the subject, though, and that is when I learned. 

Mr. Couiurer. Now, Whitehair came in about a week later, you 
say. Did he come by himself? 

Mr. Caupuie. No, he came with Mr. Fly. From that time on, I 
do not remember ever seeing either one of the two gentlemen alone 
over there. They were always together. 

Mr. Couuier. Always together? 

Mr. Caupte. I believe so. 
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Mr. Co.iureR. Now, what happened in that conversation? 
Mr. Caupuie. Which one was that? 

Mr. Couturier. The second one, now. 

We have established that Mr. Fly and Mr. Whitehair came together. 

Mr. CaupLe. I do not remember whether that was the second 
one or whether there were many, and that was one of the many. 

Mr. Couturier. I understand that there were many, but you say 
Mr. Whitehair appeared on the scene about a week later, for the 
first time. 

Mr. CauDLe. Yes, sir. 

Mr. Couturier. And with him was Mr. Fly? 

Mr. CaupLe. Yes, sir. I think he came in to meet me the first 
time, Mr. Collier, 1 am not sure, because Mr. Paisley, Mr. Brooks, 
Mr. Adams, and Mr. Curt Madrix, they were the ones who were 
going into the details and examining all the data that Mr. Fly had 
brought into the place. 

Mr. CouureR. Were they present at this conference? 

Mr. Cavup ez. I think they were ail present. Now, of course, if it 
was just to meet and greet each other, I do not remember. The first 
time I met Mr. Whitehair, I do not think we had any conference at 
all. He came in to see me, and we met each other, and I think he and 
Mr. Fly went down to Mr. Adams’ office, and then got right into the 
heart of the controversy. Then, I saw him prettiy often. 

Mr. Couiier. You saw him pretty often. How many times? 

Mr. Caup.te. | saw Mr. Whitehair several times. I do not know. 
I know one time we had a conference that lasted, when he was present, 
1 believe the thing lasted a day or 2 days. 

Mr. Coturer. That would have been in February of 1946, would it 
not? 

Mr. Cavupue. That could have been, at the wind-up of the thing. 

Mr. Couturier. Now, I am trying to establish what conferences 
were held prior to the 2-day conference of February 14 and 15. 

Mr. Caup.e. Well, they had more conferences with the members 
of my staff than they had with me. 

Mr. Coxurer. How many would you say you had with them? 

Mr. Caupue. Mr. Collier, I would have to guess. I really would 
have to guess. But I would say—you mean with Mr. Fly? 

Mr. Couuier. When they were together. In other words, what | 
am tryiag to find out is how many times you saw Fly and Whitehair 
individually, or together? 

Mr. Caup.e. I saw them, I know, at least 3 or 4 times, I think. It 
could have been five times. But, I had many conferences with mem- 
bers of my staff, when they were over there, when I did not know they 
were in the building. They would come and report to me. 

Mr. Couturier. Will you describe these series of conferences that you 
have been telling us about? Were they usual or unusual in the han- 
dling of a case, where indictments have been returned? 

Mr. Caupuie. Well, Mr. Collier, there were not many cases that the 
question of dismissing an indictment would arise. Usually the Gov- 
ernment would be right. And there were not many cases, but they 
did occur every once in a while. And, when they did, when they 
would occur, the same proposition would be told to them, as I told Mr. 
Fly on his first visit, that he would just have to turn over everything 
he had and lay it on the table, and then we would have been convinced 

we were overwhelmingly wrong in doing an injustice to them. 
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Mr. Couturier. During the time you were head of the Criminal 
Division, did you have any other cases where you and your staff intere- 
viewed and talked to the defense attorneys as many times as you have 
indicated here? 

Mr. Caupte. Mr. Collier, I think, we sure talked to these people a 
lot of times. We did. And I wanted to be sure what I was going to 
do, what I was going to recommend. I wanted to be just dead posi- 
tive. 

Mr. Couturier. And in each instance, as they came in, as I under- 
stand it, they were discussing the defense contentions, and they were 
bringing in new material, is that right? 

Mr. Caup te. Yes, sir, they brought in a lot of new material. 

Mr. Co.urer. What was the nature of this new material they were 
bringing in, besides the letters? 

Mr. Caupte. Oh, I have a memorandum here, which I saw the 
other night, that Mr. Ben Brooks prepared, which I asked him to pre- 
pare. ‘his was July 1, 1947, when we were about to have a—we 
expected to be called here before Senator Ferguson, in 1947. 

Mr. Courier. And this is a memorandum, putting together all the 
information, is that it? 

Mr. Caupue. Putting together the great substance of it, yes, sir. 

Mr. Couturier. You say you read the memorandum last night. Is 
your memory refreshed in order to tell the committee what new evi- 
dence there was that was being brought in by the defense attorneys? 

Mr. Cavupte. Yes, sir. I will tell you one of the things we found 
out. 

The original report, with exhibits, that were accumulated and pre- 
pared by the agents who investigated this case, and Mr. Mansfield, 
the Post Office inspector—— 

Mr. Courier. This is that Securities and Exchange Commission 
report? 

Mr. Caupue. Yes, sir. The original was never sent to the De- 
partment of Justice. 

Mr. Couturer. The original was not? 

Mr. Caupte. No, sir. The original and all the exhibits that would 
have eccompanied the original were sent directly to Topeka, Kans., 
to the United States attorney’s office. 

Mr. Couturier. Did you have a ve 

Mr. Caupte. Not a copy of the exhibits, but we had a copy of that 
report, and that report was a misleading instrumentality. 

r. Coturer. Was there any difference between the copy and the 
original? 

Mr. Caup.ue. Oh, no. 

Mr. Couurer. You had the report, then, did you not? 

Mr. Cavupte. Yes, sir, but 

Mr. Couturier. You say it was a matter of a period from November 
until the time of the dismissal, in the middle of 1946, going over this 
case? 

Mr. Caup.e. Yes, sir. 

Mr. Coturer. Could you not have in that length of time been able 
to send somebody to Topeka and bring it back, bring back the originals, 
the exhibits, and whatever else was needed to study this case? 

Mr. Caup.e. Yes, sir, I could have. 
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The whole controversy about the Citrus County case evolved on a 
paragraph in the contract. 

Mr. Couturier. You had the contract? 

Mr. Caupte. Oh, yes, we had a copy of the contract. 

Mr. Couuier. Of what importance is the fact that you did not have 
the original of the report? 

Mr. Caupue. The importance of it is that in that case we found 
out—and it was studied by Mr. Frank—— 

Mr. Couturier. Mr. Roy Frank? 

Mr. Caup.e. Yes, sir, before I came into the Department. Mr. 
Clark was Assistant Attorney General in Charge of the Criminal 
Division. 

Mr. Couturier. Mr. Frank testified that he spent several days re- 
viewing that report and doing nothing else. 

Mr. Caupie. That is right. Well, he did. And, if you go by 
that report, the copy of the report, with that report standing alone, 
then that is where this case is queered, by that report. 

Mr. Couurer. Is what, queered? 

Mr. Caupue. Is queered, yes, sir, because they would make state- 
ments. 

Now, I have the analysis of the report right here, if I can explain 
my testimony by reading two paragraphs to you that Mr. Brooks 
prepared. 

Mr. Cour. Are you referring to a memorandum prepared by 
Mr. Brooks in 1947? 

Mr. Caupuize. A memorandum by Mr. Ben Brooks, attorney in the 
Fraud Unit, General Crimes Section, dated July 1, 1947, and sent to 
me. It was sent to me. 

Mr. Courier. All right. 

Mr. Caupue. Now, here are the two paragraphs: 

No. 1 is “Definite violations’’. 

It says: 

The Department’s letter dated July 7, 1944, to George H. West, United States 
attorney, Topeka, Kans., signed by Tom C,. Clark, then Assistant Attorney 
General, states that he had ‘‘caused the report of the Securities and Exchange 
Commission * * * to be examined,” and that he is “of the opinion that the 
contents of said report show definite violations’? * * * of the statutes referred 
to. 

Now here is the next sentence: 

“Considered by itself’—and “by itself” is underlined by Mr. 
Brooks—‘‘Considered by itself the report on its face reflects violations 
of the Federal statutes as follows:”’ 

Now, the heading is “‘Panama City Refunding.’ 
ring to the report, what is in the report: 


’ 


And here is refer- 


Briefly, the fraud charged in the report concerning this program is that the 
proposed defendants devised a scheme in 1931 whereby they promised to collect 
for bondholders under powers of attorney, representation agreements and exten- 
sions thereof the delinquent interest coupons and past-due interest on matured 
bonds of Panama City, Fla. However, instead of accounting to bondholders for 
the collections, the report charges that the proposed defendants collected and 
converted to their own use the sum of $75,643.20, “which amount should have 
been distributed to the bondholders.”’ Also, the report charges that the proposed 
defendants, during their negotiations with the city to effect a refunding of its 
outstanding bonds and delinquent interest, falsely advised investors of the status 
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of said negotiations and generally made numerous misrepresentations in connection 
with the program. The foregoing charges are set out in the indictment as a scheme 
to defraud in violation of the mail-fraud statute. 

Now, that is the condensation of the report that Mr. Brooks referred 
to, as it relates to the Panama City refunding. 

In the next paragraph he refers to Citrus County refunding: 

In this case the report charges that the proposed defendants violated the 
Securities Act, the Securities and Exchange Act, and the mail-fraud statute in 
connection with refunding the 1933 issue of Citrus County, Fla., road and bridge 
bonds. It is charged that defendants had a contract with Citrus County to ‘‘ex- 
change” with investors new refunding bonds for their old bonds and that such 
“exchange”? was to be made on a par for par basis. The report charges that 
instead of making the “exchange with investors that the proposed defendants 
represented to them that the old bonds had been “‘called’’ for payment, obtained 
their surrender upon payment of par and accrued interest, and thereby deprive 
investors of receiving new bonds in “exchange’’ for the old bonds. The report 
further charges that the proposed defendants converted to their won use the old 
bonds obtained from investors and “‘exchanged”’ them for their own account for 
the new bonds, and thereby defrauded the investors of the benefits to which they 
were entitled in the form of new, uncallable and more valuable bonds. 


Then the next paragraph says: 


The alleged fraud, as described in the report, is carried over into the Citrus 
County indictment, charging a scheme to defraud in violation of the Securities 
Act and the mail-fraud statute. 

Now, the memorandum continues, but that is the substance of the 
report, as related to the Crummer people and the alledge violation as 
to refunding the Citrus County and Panama City. 

Now here is the list of additional facts, which were not in that 
report, which were developed by Mr. Brooks, which no doubt all of the 
rest of them concurred in, and which sets out here all the way to the 
end of the memorandum—— 

Mr. Couurer. Additional facts developed as a result of these 
conferences? 

Mr. Caupte. Yes, sir. 

Mr. Co.urer. Now, this report had been the basis upon which 
the indictments had been originally drawn, and a grand jury heard 
75 or more witnesses-in connection with the facts as set out in that 
report, and had returned indictments. 

Mr. Caupie. Well, the indictment no doubt was based upon the 
original report. It was not based upon the copy. 

Mr. Co.urer. The grand jury had had several witnesses, in con- 
nection with the matter. They had 75 or more witnesses. 

Mr. Caupue. Yes, sir. We had information in there, and I 
cannot recall now, but it was certainly proclaimed strongly. That 
indictment was drawn by Mr. Ball and Mr. Fuller and Mr. Mansfield. 

Mr. Cotirer. Did you attempt to verify that? 

Mr. Caupte. Ido not remember now. I know that contention—— 

Mr. Couutier. What contention? 

Mr. Caupie. Mr. Fly and Mr. Whitehair made the contention. 

Mr. Cotuier. That was a contention made by one of the defense 
attorneys. They probably said a lot of things in their favor, did they 
not? : 

Mr. Caupie. They certainly said a lot of things. 

Mr. Couturier. Should you not have attempted to determine that? 
You were responsible for drafting that indictment. 

Mr. Caupuie. Yes, sir. 
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Mr. Couturer. Did you ever talk to Mr. Davis to see whether 
anyone else had drawn that indictment? 

Mr. Caupte. I know we had Mr. Davis up to see us. 

Mr. Couturier. Did you discuss that indictment with him? 

Mr. Caupue. I do not know that I did. 

Mr. Couturier. That is a pretty serious thing, is it not? 

Mr. Caupuz. It would be to me a pretty serious thing; yes, sir. 

Mr. Couturier. But you did not consider it serious enough to know 
whether it was true or not? 

Mr. Caupuiz. If the indictment had been adopted by the United 
States attorney’s office, and he had signed his name, it was in his 
indictment just the same. 

Mr. Couturier. Do you mean to tell me you left that allegation 
without any proof whether it was true or not? Did it have any 
influence on your decision to dismiss the case? 

Mr. Caupte. No, it did not have any influence upon the dismissal 
of the case. That was just an incidental thing that came up in the 
alleged conspiracy that the Du Ponts and the Balls were out to run 
the Crummers out of Florida, and they did run them out of Florida. 
We believed that. I believed it then, and I believe it now. 

Mr. Couturier. Do you have any evidence of that? 

Mr. Caup.e. Yes, sir. 

Mr. Couturier. Is it in this case? 

Mr. Caup.e. Yes, sir. It was developed all along this case. We 
have here the additional facts that Mr. Brooks set forth here. 

Mr. Couturier. Let us get back to the chronology of this. 

Mr. Caupte. Yes, sir. 

Mr. Couurer. You had a series of conferences with Mr. Fly and/or 
Mr. Whitehair, is that correct? 

Mr. Caupue. Yes, sir. 

Mr. Couturier. And that extended from November through Febru- 
ary, is that right? 

Mr. Caupize. They extended in the building there, in the Criminal 
Division for a right long length of time. They sure did. 

Mr. Couurer. I have a letter, which I would like to read, Mr. 
Chairman. 

This is the letterhead of Mr. James Lawrence Fly, attorney, 30 
Rockefeller Plaza, New York, dated January 23, 1946. Re United 
States v. Roy E. Crummer et al.: 

Dear Mr. Caupb.e: I want to thank you and Mr. Adams and Mr. Brooks for 
the time which you have expended and the patience displayed in going into the 
matter of this indictment. 

As I told you, I would never have imposed upon your time had I not thought 
the subject matter worthy of thorough study by the Department and deserving 
of a well-informed, considerate judgment that I know you will give me. 

At the time of our conference, you indicated you would hold one or more fur- 
ther conferences to include District Attorney Carpenter. I do not want to intrude 
upon your plans at all, but in this instance, time is a pretty essential ingredient 
for both the Government and the defense. The trial apparently will be set in 
March. While the cases are basically simple, they do involve much detail and 
preparation for trial. If this work can be avoided, it will give some measure of 
relief to all of us. 

At the time of our conference you had some doubts as to whether you would 
want me to attend one or more of your further meetings. As I indicated to you 
at that time, this is a matter entirely for your discretion. I stand ready to come 
down and confer at any time on brief notice. If, as your plans develop, you do 
need me, it would be much appreciated if you could give me a couple of days’ 
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notice. Mr. Francis Whitehair is closely associated with me in this representa- 
tion and is thoroughly informed on the situation. It would be quite helpful if 
I could have the time to invite Francis up from Florida to meet with the group of 
us. In any event, if you do need any further information of documentation from 
the de’ense end of the line, we should be only too glad to dig it up and forward 
it to you promptly. 

With kindest regards, 

Very sincerely, 
JaMES LAWRENCE FLy. 

Now, in that it indicates that you have had several conferences and 
expended time and patience. 

Mr. Caup.e. Yes, sir. 

Mr. Couuier. With Mr. Fly and Mr. Whitehair. 

Mr. Caup te. Yes, sir. 

Mr. Couturier. And you also told the defense attorneys that you 
would arrange for further conferences with District Attorney 
Carpenter. 

Mr. Cavup.e. Yes, sir. 

Mr. Couuier. Did you know at that time that Mr. Carpenter had 
had some personal relations with Mr. Crummer, which later developed 
into his— 

Mr. Caup.e. I knew this, that Mr. Carpenter told us—I do know 
that he came to Washington. I know that he was certainly there, 
with Mr. Davis, and Mr. Carpenter, disqualified himself because he 
represented the clients and had bought stock in the Crummer people. 
He contended that that should eliminate him from the situation. 

Mr. Cottier. When did you find that out? 

Mr. Caup.e. He told us when he came to Washington. He could 
have told us by correspondence or telephone, but I know I ‘earned it. 

Mr. Couturier. Now, you did call Mr. Carpenter up to attend the 
conference? 

Mr. Caupuie. He sure did come there. I remember his presence; 
yes, sir. 

Mr. Couurer. Did he participate in the conferences? 

Mr. Caupue. I do not believe he did. I just think he came in and 
paid a visit. I donot think he attended any—I know he did not attend 
any conferences that Mr. Fly and Mr. Whitehair attended. I do not 
believe he did. But he certainly was there, and he could have been 
there when the two gentlemen were in the building. 

Mr. Couiier. We have established there were conferences held on 
the 14th and 15th of February, 1946. 

Mr. Caupb.p. Yes, sir. 

Mr. Couturier. Were these other conferences, we will call them, that 
you were having periodically with the defense attorneys occurring 
during January and early February? 

Mr. Caup.ie. I cannot be accurate, Mr. Collier, to save my life, 
that far back, but I do know that | requested Mr. Adams to be sure 
that the gentlemen who were working on the case prepared a memo- 
randum for the file after each conference, so we would know what took 
place. 

How many they had in January, I just do not know, but there 
were sure a lot of conferences on this subject. There were many. 

Mr. Couturier. You attended all these conferences in February, on 
the 14th and 15th? 

Mr. Caupte. I would not say that I attended all of them, and I 
cannot remember that I attended any, it is so hard to say. 
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Mr. Cottier. You cannot remember that you attended any? 

Mr. Caup.e. I just cannot remember, to be accurate, that far back. 

Mr. Cottier. Is it not a fact that some attorneys, some represent- 
atives from the Secu ities and Exchange Commission, were invited to 
participate? 

Mr. Caupte. Oh, yes. Yes. 

Mr. Coutrer. From the United States Attorney’s Office? 

Mr. Caupte, Yes, sir. 

Mr. Couturier. Do you remember those conferences? Were all 
those people in attendance? 

Mr. Caupte. Yes, sir. I remember Mr. Hart was present, and 
Mr. Robert Rubin, chief of that unit, and Mr. French, and Mr. 
Alexander Brown, Jr., I believe. They were all present, and we had 
Mr. Pleus, I believe, up there. And, I believe we had just about 
everybody, except Mr. Crummer. I never had met him. 

Mr. Couturier. But everybody else? 

Mr. Cavup Le. Yes, sir; we sure did. 

Mr. Courier. Now, do you recall what was discussed in those con- 
ferences in the way of facts in this particular case? 

Mr. Caupte. Yes, sir; I have a pretty good recollection of it. 

Mr. Co.uter., All right, will you tell the committee? 

Mr. Cauptz. Mr. Collier, that indictment in the Citrus County 
case was based entirely upon the contract. There was a clause in 
that contract that caused all the trouble. And thut contract was 
interpreted by Mr. Brown, and the Securities and Exchange Com- 
mission, and Mr. Mansfield—that clause was interpreted as meaning 
that when these bonds were refunded, the former bondholders, who 
had the old bonds, could surrender them in exchange for the new 
bonds. 

Now, we just read that paragraph to bits. We read it and we 
could not find how on earth anyone could place the interpretation 
that there was an exchange obligation in that contract that would 
impose Crummer to exchange those bonds with these former investors. 

Mr. Couurer. Do you know who drew this contract? 

Mr. Caupte. Yes, sir. 

Mr. Couurer. Who? 

Mr. Caupte. Mr. Pleus said he did. 

Mr. Couurer. He was one of the defense attorneys 

Mr. Caupte. Mr. Pleus was up there, and I remember this remark, 
which was substantiated by Mr. Whitehair, that Mr. Pleus was one 
of the attorneys for Crummer in Florida, and that later he became 
the general counsel there for Mr. Crummer and he prepared this con- 
tract, which was a master contract; and that this contract had been 
approved, and endorsed by appropriate resolutions by many of the 
governing bodies of the county. 

I think Mr. Pleus said this contract was in operation in 40 counties, 
with this same clause in it, this same clause that brought about the 
indictment in the Citrus County case, and that no county commis- 
sioner, nobody, had ever interpreted that clause as meaning that 
Crummer was under obligation to accumulate these bonds, and when 
the new bonds were issued under the refunding operations, that the 
new bonds would be exchanged for the old bonds. 

Mr. Cotuter. Did you examine the testimony before the grand 
jury to determine what the city officials had said in regard to their 
interpretation of that contract? 
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Mr. Caupue. I know we went into it. We had several conversa- 
tions about the governing units. I remember a Mr. D. W. Bangs. 

Mr. Coxurer. That is the insurance man. I am talking about the 
county officials who testified before the grand jury. Did you examine 
that testimony to determine what they said about the contract? 
Now, you were hearing what the defense attorneys for Crummer said 
about the contract, and you were drawing your own conclusions from 
it. But, did you also go to the other party to that contract, who were 
the officials of the county, to determine what they thought about it? 
a a Caupuie. I do not remember whether we did or not, Mr. 

ollier. 

Mr. Couuier. Did you have any knowledge of the fact that a 
judge had already stated that the contract should go to trial, that a 
court or jury should pass upon it? 

Mr. CaupLe. You mean on the indictment? 

Mr. Couurier. Yes. 

Mr. Caup.e. Yes, sir, two judges said the indictment was bad, 
and two said it was good. 

Mr. Courier. Now, that you got from the memorandum, is that 
correct? 

Mr. Caupte. That is right. I remember that. 

Mr. Couurer. And, you were aware of the fact that that was not a 
fact, that there was no dissent on that? 

Mr. Caupte. I do not remember. I know this 

Mr. Couuier. Just a minute. You understood from a memoran- 
dum being passed up to you by your attorneys down below that there 
was a dissent on that, is that right? 

Mr. Caup.e. I just don’t remember. I do not remember whether 
this came up in the conference or not, but Mr. Brooks said two judges 
said it was good and two said it was bad. Now, whether that is right 
or wrong 

Mr. Couiuier. It was never brought to your attention that there 
was a dissent? 

Mr. Caup.z. I do not remember that time, because we knew the 
indictment, that they had filed a demurrer to the indictment, and 
the demurrer had been sustained, and then the indictment went up 
to the Circuit Court, and was overruled. 

Mr. CouuierR. The point I am making is that one of the factors in- 
volved in your judgment was that with regard to that contract, 
there had been a dissent within the court? 

Mr. Caupie. Oh, no. Oh, no, sir. That would not have influ- 
enced me, because the court found that the indictment was good. 
That was the ruling of the court. But, our determination was based, 
Mr. Collier, upon the merits that the defense brought, that we thought 
completely, overwhelmingly refuted what the SEC contended these 
men did. We sure did, unanimously. 

Mr. Couuiier. What was so overwhelming? 

Mr. Caup.ie. Well, I will just tell you what is a fact. I wish I 
— be accurate back there, because I just cannot remember all the 
details. , 

Well, I will tell you what is a fact, Mr. Collier. I was completely 
convinced that this thing was a conspiracy—I do not mean to reflect 
upon these gentlemen, but I cannot help it. I was convinced that the 
DuPont al Ball interests, who were competitors in this same bonding 
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business with the Crummer people, were behind this thing, and that 
they had maneuvered the Government agents into bringing an indict- 
ment against these people who I honestly felt were innocent. 

Mr. Couurer. Do you think they maneuvered that 

Mr. Cavupte. I will tell you, Mr. Collier, it is a very easy thing to 
obtain an indictment. I have made opening statements to grand 
juries and they want to vote right now, without even giving me a 
chance to bring in a witness. 

Mr. Couturier. You are persuasive. 

Mr. Caupue. No, sir. But after while, when the United States 
Attorney would have a new grand jury, he always has trouble. They 
want to try every case; they want to bring in defense witnesses, every 
single time. And, after a while you have to placate them, and you have 
to say that they have to find a probable cause. And, after 3 or 4 days, 
when you find you are presenting a very good case, like a series of 
typical liquor cases or car-stealing and things like that, when the 
grand jury is convinced your office is thorough and you have the evi- 
dence, from that time they are rather indifferent from hearing any 
kind of a witness. 

I was down in Asheville one day on a case involving a public official, 
and there was a lot of yaah-yaahing about the thing in the paper, and 
then I just made a statement, and the chairman sprang up and said, 
“Mr. Caudle, we are ready to vote right now.’”’ And I told him he 
couldn’t do that. I wanted 8 or 10 witnesses to prove my case. 

But, getting an indictment is an easy thing, Mr. Collier. If the 
district attorney gets mad at you, he can really set you on fire. He 
sure can. 

Mr. Couiier. What you are saying, in effect, then, is that every- 
body that handled this before you, had done the wroug thing, is that 
right—the United States attorney’s office, the SEC, and everybody 
else? 

Mr. Caupuz. Well, Mr. Davis, I talked to him over the telephone 
a lot of times when he was in charge of the Criminal Division, but I 
sure liked him. He wasa nice fellow. I liked all of them, Mr. Brown 
and allofthem. But I would really be sorry for Mr. Brown to be after 
me. 

Mr. Kzatina. To be what? 

Mr. Caup.z. To be after me. I do not believe Mr. Brown had 
much of a heart in him. I know the thing came up there, when Mr. 
Brown was out. He was investigating somewhere down in Kansas. 
A man who had bought a considerable amount of investment from 
Mr. Crummer’s business, was very ill, and Brown went down to serve 
a subpena on him, a subpena duces tecum, to bring all his affairs up. 

And his wife said: 

My husband is very ill. We are friends of the Crummers. They have not 
done us any wrong. ‘They have protected our investments. My husband is too 
ill, and just can’t be bothered, 

But, Mr. Brown just served the subpena duces tecum, and that day 
the fellow got out of bed, went out in the yard and shot his brains out. 

Mr. Keatine. He what? 

Mr. Cauptz. Shot his brains out, killed himself, yes, sir. 

But, of course Mr. Brown is a conscientious gentleman. But I 
thought he was a little bit overenthusiastic about this case, Mr. Collier. 
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I sure did. All of us did. There was not a dissenting opinion among 
any of us, and we talked about it. And I knew this, that if we did 
dismiss the indictment, we would certainly be investigated. 

Mr. Couturier. You would be investigated if you did not dismiss the 
case? 

Mr. Caupte. No, sir, if we did dismiss the case. I knew we would 
be investigated if that indictment was dismissed. I was sure of that. 

Mr. Couturier. How did you know that? 

Mr. Caup.e. I just cannot explain how a pigeon returns to its loft. 
I do not know. I just knew it. 

Mr. Keatina. You had not been disappointed in that? 

Mr. Caupte. No, sir. I will tell you, Mr. Chairman, when the 
Democrats lost the election in 1946 and the 80th C ongress came into 
being, it was February or March when we heard rumblings about this 
case, and Senator Ferguson said he was going after us, and he relly did. 

In the meantime, Senator Pepper and Senator McCarran had intro- 
duced a resolution, 33 or 35, in the Senate, to investigate the agents 
who investigated this case, for having prostituted a Government 
agency. And Senator McCarran had this all over Florida. So, we 
came over here during the 80th Congress sometime during June or July, 
to try and find out—this was just fulfilling my prophecy of what I 
knew was going to take place. Wecame over here, over to the Capitol, 
and Senator Ferguson was the Chairman of the Judiciary Committee 
then, and Senator McCarran was the ranking minority member. We 
all came over—the Attorney General, Mr. Adams, Mr. Brooks, Mr. 
Madrix, me, and somebody else; I just do not know now. We were 
waiting around there, and we ran into Miss Zasu Pitts, and she sort of 
distracted us. 

Mr. Keatina. Zasu Pitts? 

Mr. Couturier. Was she going to be a witness? 

Mr. Caup.e. No, she just happened to be up to the Capitol. We 
met her, and we were rather entertained, waiting for Senator Ferguson 
to make up his mind whether he would prosecute us before the com- 
mittee. 

We waited all day, and Senator McCarran was trying to get Senator 
Ferguson to come out and begin the hearing. I returned from the 
beach, from my vacation, and he said, “Come back the next day.” 

So, the next day, we all went back. 

Mr. Couuier. The Attorney General was with you? 

Mr. Caupte. Yes, both days. 

We went over on the second day and stayed all day, I believe. We 
were trying to get Senator McCarran to proceed with this thing, and 
fulfill the prophecy I knew was coming on. But Senator Ferguson 
would never come out and give us a hint. AndI stayed in Washington 
and gave up my vacation, gave up 2 weeks just messing around, when 
I wanted to be with my family at the beach. 

So, the thing was abandoned. They really did go after us, in the 
papers, but never did have a hearing, which we wanted so bad. 

Mr. Cotuier. You wanted it? 

Mr. Caup.e. Yes, sir, Mr. Collier. 

I talked to Mr. Paisley, Mr. Adams, Mr. Brooks and Mr. Madrix, 
and we were all unanimous in recommending to Mr. Clark that this 
indictment be dismissed. And, I told them, I said, “If we do, we are 
going to be investigated just as sure as the world, by some con- 
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gressional committee,’ because Senator McCarran had been getting 
the headlines down in Florida about his investigations and we knew 
the Du Ponts and the Balls were prominent people, with tremendous 
influence. I knew they had more influence than I had, and I knew 
that if we dismissed that indictment, those people never would 
let up on us. 

Mr. Keatinac. Wait a minute. Are you alleging that these people 
have anything to do with this congressional investigating committee 
or the case that originated this thing? 

Mr. Caupue. No, sir, Mr. Keating. I do not mean that now. 
I am answering Mr. Collier’s question here, why I thought we would 
be investigated. 

Mr. Coutrer. Now, twice you have stated the fact that you had 
an allegation that the Ball-Du Pont interests had been instrumental 
in securing the indictment. 

Mr. Caup.e. Yes, sir. 

Mr. Couturier. In the consideration of the dismissal, how much 
weight did you give that? 

Mr. Caupue. Oh, I do not think we would give that any weight. 

Mr. Couturier. You did not? 

Mr. Cavup.e. I do not think so, Mr. Collier, because if somebody 
had committed a wrong, regardless of who got the indictment, if the 
proof was that the wrong had been done, this would not have any 
effect upon it. 

Mr. Couturier. Now, exactly what did you give weight to, and what 
is the thing that stands out in your mind as being the strongest point 
in favor of dismissing this case? 

Mr. CaupLe. You mean the two things? 

Mr. Couurer. One or two. 

Mr. Caupte. As to the Citrus County case? 

Mr. Couuier. As to these two indictments. 

Mr. Caupte. As to Citrus County, I do not believe anyone could 
have placed upon the construction, the interpretation, of that contract 
that the Crummer people were under obligation to exchange the old 
bonds for the new, with those who invested with them. 

Now, we had many conferences and discussions about that. 

Mr. Couurer. But a judge had already said that the matter should 
be taken up by either a judge or a jury for determination. 

Mr. Caupte. Yes, sir. A demurrer had been filed to the bill of 
indictment. And when you file a demurrer to a bill of indictment, 
you say that you admit that what is here, if it is true, does not con- 
stitute a cause of action. 

Now, you could allege a good indictment, but the proof to sustain 
the indictment was not there. 

Mr. Couurer. Did you know Judge Savage had said the contract 
should go before a judge or jury? 

Mr. Caup.e. No, sir. 

Mr. Couurer. That fact was not brought to your attention? 

Mr. Caup.e. I am sure it was. We discussed the indictment. 

Mr. Courier. You are sure it was? 

Mr. Caup.e. I knew about the details then, but I have forgotten 
it now. 

Mr. Couuier. Were you not, then, in fact going against what this 
judge had said, and also substituting your opinion for that of a jury 
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in saying that there was no case here, because in your opinion the 
contract just did not call for an exchange? 

Mr. Cavupie. Well, on every criminal case, Mr. Collier, when you 
bring your indictment you have got to show proof that what you 
allege in your indictment is an offense. And we say that the Govern- 
ment did not have the proof in this case, to prove that the Crummer 
people were guilty of a wrong for using the mails to defraud, or violat- 
ing the Securities and Exchange Commission laws, as we saw it. 

Mr. Courter. All right. 

What is the other outstanding point in your mind? 

Mr. Cavupte. The other outstanding point in my mind is about 
Panama City. The bonds along about that time, if 1 remember, were 
selling for 16 cents on the dollar, 16 cents on the dollar. And the 
Crummer people had about fifteen thousand invested, and they had 
bought and sold to their investors many millions of dollars of municipal 
bonds, in the State of Florida. And that was when they had the 
debacle down there, when the Florida “bust’’ came—and this was a 
backwash of the Florida disaster—when it came to real estate value, 
when all the taxing powers of the counties were gone completely and 
they could not live up to their obligations. One of the things that 
impressed me about the nature of the Crummer people was, Mr. 
Chairman, they went into—there was Mr. Brown and Mr. Crummer, 
and they went down to Florida, and Mr. Brown later did not believe 
in the Crummer plan. He got out of the business. And, then Mr. 
Crummer went in and he went in for the sole purpose, that we believe, 
of trymg to adopt a plan whereby the municipalities in Florida could 
be sustaining and pay their obligations. 

That was the Crummer plan that we very thoroughly explained, 
that Mr. Pleus explained, and Mr. Whitehair, and with numerous 
exhibits and files that they had. 

Then the Crummer people tried to pass a gasoline tax act so that 
the money would be available for the different counties and towns 
for the road and bridge bonds. And the Du Ponts and Balls defeated 
that the first time, according to what was presented to us. 

Mr. Couurer. By the defense attorneys? 

Mr. Caupte. By the defense attorneys; yes, sir. 

Then there was a new bill introduced, that finally passed the legis- 
lature, and that was the beginning, when the counties in Florida 
began to get on their feet to pay back their obligations. 

Now, I want you to know this, Mr. Collier, that we heard a lot of 
allegations from the defense counsel about Mr. Ball and about the 
Du Ponts, about the competitors, in that field. 

Well, what we went on here in this case, as we saw it, was the 
evidence and the facts that were brought to us by Mr. Whitehair, 
Mr. Pleus, and Mr. Fly. They brought everything they had, and 
gave it to us. We turned everything they gave to us over to the 
Securities and Exchange Commission. And when the Securities and 
Exchange Commission was fully familiar with their defense, and our 
men had been fullly saturated with what they contended was their 
side, thea it was when I came into the full conference we had, which 
lasted I believe 2 days. 

Mr. Couuier. Now, you are relating to us this information that 
came to you from the defense attorneys, is that right? 

Mr. Caup.e. Yes, sir. 
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Mr. Couuier. Who in those conferences was telling you about the 
information that had been before the grand jury, the 75 witnesses, 
and so forth? 

Mr. Caupur. Later—— 

Mr. Courier. Did you study all that? 

Mr. Caupte. Yes, sir. We had Mr. Brown there; we had Mr. 
Davis there, and I believe we had Mr. Hart there. 

Mr. Couurer. Were they influenced by these contentions of the 
defense attorneys? 

Mr. Cavup.e. I do not think Mr. Brown was, but I will tell you, 
Mr. Robert Rubin admitted the case was a weak case. 

Mr. Coututer. Did he not later take exception to a statement made, 
and you or Mr. Paisley, acting for you, had to send a letter out, 
stating that was a mistake? 

Mr. Caupuie. I do not know. It could have happened, as you say, 
but I do not remember. 

Mr. Couturier. But you are under the impression that Mr. Rubin 
had changed his mind about it? 

Mr. Caup.e. No, sir, not that he had changed his mind, but that 
after what had been developed by the defense counsel, he felt that 
the case was not a strong case. That was about the way I remember. 

Mr. Co.urer. Did he still desire it to be brought to trial? 

Mr. Caupie. You mean Mr. Rubin? 

Mr. Couurer. Yes, Mr. Rubin. 

Mr. Caupue. Yes, sir, I would say that Mr. Rubin wanted the 
case to be tried. I think so, sir. 

Mr. Couuiier. How about Mr. Brown? Was his opinion changed 
by these defense contentions? 

Mr. Caupue. No, Mr. Brown was pretty firm in his position in this 
case, if I remember. 

Mr. Couturier. How about the others, the Security and Exchange 
Commission representatives? 

Mr. Caupte. I do not know. I cannot be accurate. 

Mr. Couuier. How about the Post Office people, were they invited 
to attend any of the conferences? 

Mr. Caupte. Mr. Mansfield? 

Mr. Couurer. Yes, sir. 

Mr. Caupue. He was the only one of the Post Office Department 
that had anything to do with this thing. 

Mr. Coturer. But he did not attend these conferences? 

Mr. Caup ez. I do not remember. 

Mr. Couturier. Do you recall that any Post Office employee or 
official was there? 

Mr. Caupte. I just do not remember. 

Mr. Couturier. Do you recall whether they were consulted in any 
matter regarding their opinion as to whether the case should or should 
not be dismissed? 

Mr. Caupuz. I do not know, sir. I do not know. I just do not 
know. [I cannot recollect that. I do not remember ever seeing Mr. 
Mansfield over there, but he may have been. I just do not know. 

Mr. Coturer. But you were swayed by the defense contention, 
is that right? 

Mr. Caupte. I was persuaded, Mr. Collier, by the evidence they 
brought to us. I sure was. 
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Mr. Courier. You were personally persuaded? 

Mr. Caupie. Yes. 

Mr. Couturier. Did you personally sit down and review the tran- 
script of the testimony before the grand jury? 

Mr. Caupue. No, sir, I did not. 

Mr. Couturier. Did you personally review any of the exhibits at- 
tached to the report of the Securities and Exchange Commission? 

Mr. Caup.e. No, sir, I did not. 

Mr. Co.turer. What did you study in connection with the other 
side of the case, the prosecution side of the case? 

Mr. Caup.e. I studied the memorandum and the conversations 
with Mr. Brooks and Mr. Paisley and Mr. Adams and Mr. Madrix, 
because, Mr. Collier, I would have to rely upon these gentlemen in 
their recommendations to me. And the Assistant Attorney General 
gets so loaded down with work every minute, he cannot take 2 or 3 
days off, and I did not do that; no, sir. 

Mr. Co.urer. How much w eight did you give to these letters that 
were brought in, you yourself? 

Mr. Cavpue. I wil! tell you, they impressed me, Mr. Collier. 

Mr. Couuier. They impressed you? 

Mr. Caup.e. Yes, they did. 

Mr. Cottier. Did you determine whether those letters had been 
solicited or whether they were voluntary? 

Mr. Caup.e. No, sir; I do not know. The letters will speak for 
themselves. 

Mr. Couzier. Did you cause any investigation to be made to 
determine whether the individuals still felt the way they had when 
they wrote the letters, or whether they would testify any differently 
before the grand jury, if called? 

Mr. Caup.e. Mr. Collier, I just do not know what we did about 
the letters. 

Mr. Courier. As a matter of fact, no investigation was made as 
to those letters, was it? They were taken on their face value, were 
they not? 

Mr. Caupte. I have got to guess at my answer, but I will guess 
they were taken at their face value. 

Mr. Couturier. And you gave a lot of weight to them? 

Mr. Caupie. They impressed me, Mr. Collier. Some of them 
were long letters. Some of them stated they had relationships with 
the Crummer people for 15 years or more, and they seemed to be 
sincere. 

Mr. Couuier. Did you determine whether any of those individuals 
had testified before the grand jury? 

Mr. Caupte. No, sir; I did not. 

Another thing that impressed me about the case was that the 
Crummers got an extension of time, representation, or whatever you 
call it, and they bought the bonds, and when they brought the bonds 
up from 16 cents on a dollar to par, which was a dollar, then they 
offered the bonds back to the investors for the cost they had incurred 
over a long period of time. 

Mr. Couiizr. Where did that information come from? 

Mr. Caup.ir. That was from Mr. Whitehair and Mr. Fly. 

Mr. Couuier. Did you check to determine whether that was true 
or not? 
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Mr. Caupuie. We were pretty well satisfied and convinced that 
this was so. 

Mr. Coutrer. You did not make any investigation? 

Mr. Caup.ie. Well, sir, these letters indicated that the people had 
cotten back their investments, dollar for dollar. 
~ Mr. Coturer. But did the Securities and Exchange Commission 
report reflect that the people had? 

Mr. Caupiu. That is the trouble. The Securities and Exchange 
Commission copy that came to us, as I remember the conversation 
with the people, that report did not show that. It did not show that. 

Mr. Coruizer. But did it not show that some of these people had 
actually not received all of their money, which they were entitled to? 
Do you remember that? 

Mr. Caupux. I remember that those who recovered the bonds 
and the Crummers bought the bonds and paid them—that they were 
offered the bonds back at the cost that Mr. Crummer had incurred in 
this long series—it ran for several years—of bringing the bond value 
back from almost nothing, back up to par. 

I have just given you the best recollection I can about this thing. 

Mr. Coutrer. Did you know that the contention of Securities and 
Exchange Commission was that these bondholders did not even know 
they had been defrauded? 

Mr. Caup.e. I do not remember that. 

Mr. Couurer. That does not stick in your mind? 

Mr. Caupue. I know that Mr. Brown contended that that clause 
in the contract Citrus County was an obligation of exchange; that the 
Crummer people just stood in the middle and called up the old bonds 
and let the new refunded bonds be passed back to these people. 

Mr. Courter. Now, over the course of these several months you 
were receiving all this additional information from the defense 
attorneys? 

Mr. Caupte. Yes, sir. 

Mr. Cottier. Including the letters and other material you de- 
scribed? 

Mr. Cauptez. Yes, sir. 

Mr. Couturier. Now, was the investigation continuing to determine 
the facts regarding that information? Were you passing that along 
to the Securities and Exchange Commission as it came in? 

Mr. Caupte. I think every single thing that came into our hands 
we passed on to the Securities and Exchange Commission. 

Mr. Couurer. Are you sure of that? 

Mr. Cavup pe. I will tell you that was my intention to do so. If 
I had, I would not have given it tothem. But I do not know, you see. 
That was the understanding with Mr. Fly, that if he wanted his 
conferences, everything he submitted to us we were going to turn 
over to the Securities and Exchange Commission and check the 
authenticity of it. 

Mr. Courrier. Do you remember any reports coming back from 
the Securities and Exchange Commission, saying this information 
is or is not correct, or that they had different facts? 

Mr. Craupe. I do not remember. 

I know this, that when they were in there, it was next to the last 
conference we had with the Security and Exchange Commission 
officials, and Mr. Adams, Mr. Paisley, Mr. Brooks—we all discussed it. 
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And we felt, Mr. Collier, we just felt convinced. We did not have 
any doubts about it. We did not have any reservations about the 
thing, and we felt it was our duty to recommend to Mr. Clark that 
the indictment should be dimissed. And we told Mr. Brown that. 
I told Mr. Brown; I told Mr. Hart; I told Mr. Rubin, and I think I 
told Mr. French, this first time, that, ‘Here is the way we feel about 
it. We ant you to know exactly how we feel, and we want you to go 
back and tell your boss exactly how we feel about it, and then have 
him call the Attorney General up, if you want to call him.”’ 

Mr. Keatina. Mr. Collier, today in the House they are memorial- 
izing the Members that died during the past year, and I think we 
should adjourn out of respect to them at this time. 

Now, Mr. Caudle, in preparation for the questions that the Com- 
mittee will put to you, I want you to charge your mind during the 
noon hour, to be prepared to come back and tell us any other cases 
in the Justice Department which went to the Supreme Court of the 
United States where an indictment was sustained, and after that the 
Justice Department walked into it and dismissed the case. That is 
the question that will be put to you after the noon recess. 

Mr. Cavupte. All right, sir. 

Mr. Keatinec. We will now adjourn, Mr. Collier, until 2:15. 

(Whereupon, at 12 noon, the subcommittee recessed to reconvene 
at 2:15 p. m. the same day.) 


AFTERNOON SESSION 


Mr. Keatine. The committee will come to order. 

There seems to be some delay about the appearance of our last 
witness. We will take advantage of these few moments to call 
Mr. Keefe. 

Mr. Keefe, do you have some additional evidence? 


FURTHER TESTIMONY OF MICHAEL KEEFE—Resumed 


Mr. Couturier. Mr. Keefe, in presentment of this matter to United 
States attorneys’ offices other than in Kansas, I believe you indicated 
that your previous testimony was in error and that you would like 
to correct it. 

Mr. Kenre. That is right. The particular testimony had to do 
with whether, to my knowledge, the Citrus County and the Panama 
City cases were presented to any other United States attorney before 
going to Topeka. 

I testified at that time that it was my understanding that I thought 
they had been and I thought it was in Tampa. That testimony was 
based upon a report in our files in the postoffice from an inspector 
who had looked into this matter subsequent to Mr. Mansfield’s 
retirement. As I interpreted his report, 1 thought these cases had 
been presented. 

After testifying here last Friday, I went back and talked with the 
inspector and looked again at the reports, and he said ‘‘No,’’ that his 
reference to presentment at Tampa related to the city of Stuart, 
Fla., case, which is not, as I understand it, in issue here. It was 
not the Citrus County or Panama City. 

Checking his report again, I am satisfied that is what it does mean. 

I wanted to correct that particular part of my testimony. 
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Mr. Couturier. And as far as your records reflect, neither of these 
two cases, the Panama City or the Citrus County cases, had been 
presented to any other United States attorney’s office? 

Mr. Keere. As far as I could ascertain from the record, they were 
not. 

Mr. Couuier. Is there anything else? 

Mr. Keere. No, sir. 

Mr. Rogers. Did you say the city of Stuart, Fla.? 

Mr. Krere. Yes, sir. 

Mr. Rocrrs. You have no facts concerniag that particular case, 
have you? 

Mr. Keere. I couldn’t discuss the facts. I am not aware of them. 
I understand it was another one of these refunding propositions that 
Mr. Mansfield had looked into. 

Mr. Rogers. Involving the Crummer Co.? 

Mr. Keere. Yes, sir. 

Mr. Keating. Thank you, Mr. Keefe. 

Mr. Couturier. Mr. Eugene Davis. 


TESTIMONY OF EUGENE W. DAVIS, UNITED STATES ATTORNEY, 
TOPEKA, KANS.—Resumed 


Mr. Couturier. This is Mr. Eugene W. Davis, United States attorney, 
Topeka, Kans. 

Mr. Keatina. He is recalled and he will not be sworn here. 

Mr. Couturier. Mr. Davis, during the testimony the other day there 
was mention made of a bill of particulars in the Citrus County case. 


You advised that you would obtain that bill of particulars and also 
advise the commitiee as to when it was submitted. 

Mr. Davis. Yes. In connection with the Citrus County case, as 
I testified, we did prepare a bill of particulars and had sent that, or 
a copy of it, to the Department. 

That was a bill of particulars that was directed by District Judge 
Savage in connection with the Citrus case, the indictment of which 
had been held to be good by the district judge. 

That was filed and a copy of it was sent to the Department on 
April 10, 1945. 

Mr. Couturier. April 10, 1945? 

Mr. Davis. Yes, sir. 

Mr. Courier. That would be approximately 10 months prior to 
the dismissal of the indictments? 

Mr. Davis. It would be something like that. 

Mr. Couurer. That bill of particulars contained in it information 
relating to this contract that was in issue. Is that correct? 

Mr. Davis. I believe it incorporated the contract in it. It is a 
rather lengthy document. It was directed to be filed by the court. 
So we did incorporate into it everything that we were directed to 
incorporate in it, being about 22 pages long. 

Mr. Couturier. What was Judge Savage’s ruling in connection with 
this bill of particulars? 

Mr. Davis. I don’t have a copy of the court’s order by the judge. 
I think maybe that was referred to the other day and perhaps is 
already in the record. 
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I sent to Topeka and got a copy of the bill of particulars. TIT don’t 
have available a copy of the court’s order, but I do remember that 
Judge Savage ordered us to furnish the bill of particulars and set out 
the details of the Citrus County transaction. 

Mr. Couurer. But as a matter of referring back to previous testi- 
mony, Judge Savage did state at that time that he wanted the matter 
of the contract to go either to the court or to the jury. Isn’t that 
correct? 

Mr. Davis. That is my recollection of it. 

Mr. Couuier. Also, I believe you have advised me that you have 
in your possession now, a sample of the covers that were contained 
on the transcripts of grand-jury testimony from the reporter who took 
that testimony? 

Mr. Davis. Yes. The other day I did not have one available. 

In connection with the request made, I sent to Topeka to get a 
copy of the bill of particulars and also a sample of the reporter’s, Miss 
Elsa Ripley’s, manuscript covers that she customarily used. 

This happens to be the one on the ruling of the court, on the ruling 
of the demurrers in the Panama City case. 

Mr. Couuier. Do you recall that at the time you sent the grand- 
jury transcript to the Department in 1948 that it contained a cover 
similar to this? 

Mr. Davis. I would say that it did. As I remember, all the tran- 
scripts had manuscript covers on them. If you will let me have that 
one a minute, I will better point out to you that as I remember it did 
not have this red binding. It had the red covers on it with Miss 
Ripley’s name, but the manuscripts were rather thick and I think 
they were oh, in two pieces and buttoned, or stapled through. 

It probably did not have this red binder. My memory is that it 
did not have the red binder. The face of it, would have been about 
like those. 

Mr. Couturier. The red printing, however, was on there? 

Mr. Davis. I am quite sure it would have been. 

Mr. Couuier. And they are quite different and distinctive from 
those which you found on the transcripts when they were returned? 

Mr. Davis. Yes. I think I left the others here with the committee. 

Mr. Couturier. We have turned those over to the Department of 
Justice for investigation. 

Also, you have some additional material relating to telephone con- 
versations between your office and Mr. Caudle, relating to the dis- 
missal of the indictments, is that correct? 

Mr. Davis. Yes. The other day when I was testifying I referred to 
1 memorandum, and only 1, of a telephone conversation had on May 
27. That was the only one that was inquired about at that time. 

Mr. Kearina. Of what year? 

Mr. Couturier. May 27, 1946? 

Mr. Davis. 1946. 

Mr. Couuier. Prior to the dismissal of the indictments? 

Mr. Davis. There were 1 or 2 others in which we made memoran- 
dums. . 

Mr. Courier. These conversations were directly in connection with 
the dismissal of the indictments, is that correct? 

Mr. Davis. Yes, sir. 
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Mr. Courier. And you have photostatic copies of memoranda 
made as a result of those conversations? 

Mr. Davis. I have the originals here. 

Mr. Couirer. Who made the memorandum? 

Mr. Davis. As well as the photostatic copies 

They were prepared in the main, if not almost entirely, by Mr. 
Carpenter, then United States attorney, who did some of the talking 
himself, and Mr. Carpenter and myself were also on the telephone at 
one or more times with Mr. Caudle. 

Mr. Couurer. And these conversations concerned Mr. Caudle’s 
questions to Mr. Carpenter regarding when the indictments would be 
dismissed, is that correct? 

Mr. Davis. First, they were directions that we should dismiss the 
indictments and then later on there were some conversations concern- 
ing when it would be done. 

Mr. Couurer. Mr. Chairman, I believe it would be well to have him 
read those into the record at this time. 

Mr. Keatina. Very well. 

Mr. Couurer. Mr. Davis, will you read those memoranda? 

Mr. Davis. I believe I gave in substance the one of May 27, 1946. 

Now do you want the others in chronological order, Mr. Chairman? 

Mr. Courier. That is correct. 

Mr. Keatina. Yes. 

Mr. Davis. The next memorandum is under date of June 3, 1946. 
At about 5:55 p.m. This refers to a long distance telephone call 
from Mr. Caudle in which he asked Mr. Carpenter if he had received 
his letter in reference to the dismissal of the Crummer cases. That 
refers to the letter of May 28, in which I testified to and put in evi- 
dence, last Thursday. 

Mr. Carpenter advised Mr. Caudle that he had just received it that morning 
and Mr. Carpenter told Mr. Caudle that he hadi been called into conference with 
several of the defense attorneys— 

Mr. Coutier. Would it not be better to read the exact memo? 

Mr. Davis. I will be glad to. I was trying to summarize it. 

Mr. Couuter. I believe it would be better for the benefit of the 
record and the committee to have it read exactly as it is. 

Mr. Davis (reading): 

Mr. Carpenter told him he had received it that morning. Mr. Carpenter further 
told Mr. Caudle that he had been called into a conference by Mr. Lillard, Mr. 
Sloan, and Mr. Caldwell in Mr. Lillard’s office in which they stated that they had 
received some information that the Attorney General had ordered the dismissal 
of these cases. 

Mr. Keatina. They were the defendant’s attorneys, were they not? 

Mr. Davis. Yes, sir. Mr. Lillard, Mr. Slone and Mr. Caldwell 
were a part of the group of lawyers representing different defendants. 

Mr. Keatine. Attorneys of record? 

Mr. Davis. Yes. I think I gave the committee a complete list a 
few days ago in which they stated that they had received some infor- 
mation that the attorney general bad ordered the dismissal of these 
cases. They further stated that the reason for asking this question 
was that they were working on these cases and planned to continue to 
do so throughout the summer and if the cases were not to be tried it 
would change their plans and they would like to know if the cases 
were to be dismissed as soon as possible. Mr. Carpenter informed 
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them of the discussion he had had with Mr. Caudle in his office and 
the later telephone call and stated that he had not received any 
written instructions, that if the letter came in later during the day 
he would inform them. Mr. Caudle approved this discussion with 
the attorneys. Mr. Carpenter further stated that he had informed 
them later of the receipt of the letter. Mr. Caudle was also informed 
that it was planned to dismiss these cases in Kansas City, Kans., on 
June 10, 1946, before Judge Mellott, and his direction was that the 
cases be dismissed as soon as possible. 

Mr. Keatinc. That is Mr. Caudle’s direction? 

Mr. Davis. Yes, sir. That was the substance of the conversation 
on the telephone on June 3. 

The next one was 3 days later between Mr. Carpenter and myself 
with Mr. Caudle on the telephone pursuant to Mr. Caudle’s telephone 
call to us at about 3:33 p. m. 

Mr. Carpenter stated to Mr. Caudle that it was all arranged to dismiss the 
Crummer cases at Kansas City on Monday, June 10, 1946, that there were some 
practical problems to be worked out in connection with the same which with the 
returning of a great many exhibits and documents that had been impounded by 
the court, which included the books and records of the Crummer Company at 
Wichita, Chicago, and Florida. In addition there were many other exhibits over 
the country that we had had a conference with two of the Crummer attorneys and 
that they had agreed to accept their records at Wichita. Mr. Caudle stated that 
he thought it would be up to the court. Mr. Carpenter informed Mr. Caudle 
that was true but still we had the problem of getting the records returned. Mr. 
Carpenter also asked Mr. Caudle if the SEC at Chicago had been informed of the 
dismissal of the cases and he stated that Mr. Paisley had communicated with 


Mr. Rubins concerning the fact, which was the proper method of their communi- 
cating this matter to the SEC. 


Then I took up the conversation and stated to Mr. Caudle that— 


I thought it would be a better situation if we would communicate with the SEC 
at Chicago and invite them to have a representative at the dismissal, and also 
someone who was familiar with the records to pick them out, to which Mr. 
Caudle stated that he had no objection and that we could communicate with the 
Chicago office— 


that is of the SEC— 


and that it would be proper to do so and invite a representative to be present. 
Mr. Caudle then went on to state that they were on the same side, however, 
that they had made a very thorough examination of the evidence and had come 
to the conclusion that the only thing to do as the case presented itself was to dis- 
miss the cases. Mr. Carpenter then stated to Mr. Caudle that it had been sug- 
gested by attorneys for Crummer and himself and Mr. Davis that perhaps the 
attorneys for Crummer should ask the court to return the records, which Mr. 
Caudle thought might be the best method. Mr. Carpenter: also told Mr. Caudle 
that he would call him on the telephone as soon as the case was dismissed. 

Later on in the day we had a conversation pursuant to the under- 
standing and agreement that we had with Mr. Caudle that we thought 
that the SEC in Chicago ought to be notified. Then there is a résumé 
of the conversation we had with the regional counsel for the SEC in 
Chicago. Does the committee desire that, too? 

Mr. Keatine. No. This call at 3:33 p. m. was one which Mr. 
Caudle put in to you, or did you call him? 

Mr. Davis. On June 6? That would be, I am quite sure, a tele- 

hone call from Mr. Caudle to us. Later on, though, we did call 

r. Caudle on the day the cases were dismissed, I think pursuant to 
his directions. I have no specific memo on them. He asked us to 
notify him as soon as the cases were actually dismissed. That we 


did. 
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Mr. Couuier. Is it normal to have this many conversations back 
and forth on the dismissal of an indictment? 

Mr. Davis. No, but this was a pretty big case and the matter of a 
few dollars in telephone calls, I do not think, bothered anybody then 
because we were not pinching pennies on this particular case. 

I would say this was an abnormal situation. 

Mr. Couurer. Mr. Davis, it was indicated this morning by Mr. 
Caudle that the SEC attorneys had, as he put it, gotten themselves 
appointed as special assistants in order to try the case, indicating 
that they had more or less of a special interest in doing that. | 
would like for you to again refresh the committee’s memory on how 
the appointment of these individuals came about. 

Mr. Davis. As has been previously mentioned, this case was 
pretty involved. It looked like a pretty good sized undertaking. 
We were not shying away from it or slinking from it but still it was 
pretty involved and the SEC boys knew more about it than most 
anybody else, having worked on it for some time, and we wanted all 
the help we could get. We requested authority from the Depart- 
ment to have Mr. Brown appointed a special counsel to help us present 
the case and take the leading part, in fact, in presenting the case to 
the grand jury, and work with our office as a special assistant. That 
was done at our request. The designation was made by the Depart- 
ment. 

Mr. Couuiier. Would you say that you or Mr. Carpenter or some- 
one on the United States Attorneys’ staff originated that idea? 

Mr. Davis. Mr. Carpenter was not in the office then. 

Mr. Couturier. Mr. West? 

Mr. Davis. Mr. West was. 


Mr. Couurer. In other words, what I am trying to establish is 
whether or not this was done at the request of SEC or at the request 
of the United States Attorney’s office. 

Mr. Davis. I think we probably initiated the request. There was 
something that I recall way back there that this looked like a rather 
mountainous undertaking and we said: 


Well, we would be inclined to go on it if you folks would give us some help, 
maybe if someone from your office designated as special assistant to help us out 
in the case. 


The Security and Exchange Commission, as I remember it, said that 
would have to be done by the Attorney General and if we wanted 
that done we should ask the Attorney General for that assistance, 
which we were in accord with. 

Mr. Co.urer. During any of these conferences that you participated 
in with the Department of Justice attorneys, including Mr. Caudle, 
Mr. Paisley, Mr. Brooks, or any of the others was any attempt ever 
made to sit down with you, or to your knowledge with the Securities 
and Exchange Commission attorneys, and examine the report, any 
exhibits that went along with the Securities and Exchange Commission 
report and the transcript of the grand jury hearings an attempt on 
their part to learn the theory of the prosecution? 

Mr. Davis. In the conferences in Washington? 

Mr. Co.uter. Or in Topeka or anywhere else. 

Mr. Davis. Nobody from Washington came to Kansas. When we 
had the two-day conference here in Washington, I do not remember 
whether we had our Securities and Exchange Commission reports in 
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or not. I do not think we did. The Department had a copy of the 
SEC report. In that was incorporated copies of a lot of the docu- 
ments. The original exhibits were not here at all. So far as I know 
they were never here. They were impounded out in Kansas. When 
we presented the case to the grand jury we got all the evidence 
torether there that we could. 

Mr. Couturier. And they were never requested? 

Mr. Davis. The Securities and Exchange Commission brought 
those that they had already gathered up and they were put in a filing 
cabinet in our office. When witnesses from Panama City, the city 
officials and the Citrus County people, were subpenaed in with their 
records, they were left there. They were impounded by court order, 
as well as the Crummer records. We had over 100 rather bulky 
exhibits. They were brought in trunks. There were 40 exhibits 
brought in by Panama City officials. We kept them by order of the 
court. I had a detailed list of them. We had trouble getting them 
sent back. It created a problem to get rid of them once the cases 
were dismissed. 

Mr. Couturier. Did any of these department attorneys at any time 
sit down with you and attempt to glean from your theory and go over 
with you the exhibits and the report of the grand jury testimony? 

Mr. Davis. Not other than the discussion we all had for the two 
ays. 

Mr. Couturier. But the defense attorneys were presenting informa- 
tion, as I understand that. 

Mr. Davis. They must have done that at a different time when we 
were not there. I think reference was made to a March 19 meeting 
and some other meetings at which we were not present. What hap- 
pened there I have not the slightest idea. 

Mr. Couturier. Was this new information that was being brought in 
by the defense attorneys brought to your attention? 

Mr. Davis. No. 

Mr. Couuier. Never brought to your attention? 

Mr. Davis. Except to the extent that was mentioned in the Feb- 
ruary conference. My mind is a little bit hazy as to what all was 

roduced there. I cannot remember any exhibits. There may have 
cain some. I am not trying to portray a picture that nothing was 
brought in but I cannot remember any exhibits at that February 
conference when Mr. Carpenter and I and all the rest of them were 
brought in here. 

Mr. Co.turer. To your recollection you did not sit down and ex- 
amine any of these so-called exhibits. 

Mr. Davis. I do not remember anything like that. 

Mr. Keatinea. I think what Mr. Collier was getting at, Mr. Davis, 
was this: You came down here and listened to a long presentation by 
Mr. Whitehair at this conference on behalf of the defendants. The 
Justice Department people listened to that. Did they ever sit down 
with you in an effort to study the Government side of this case and to 
discuss that with you in order to have details to present in answer to 
the arguments made by the defendants? 

Mr. Davis. Mr. Chairman, to the extent that there was some dis- 
cussion, I think on the second day of the conference that we had after 
Mr. Whitehair and Mr. Fly had appeared, I think they left. Then, 
if I am not mistaken, we had a general discussion in Mr. Caudle’s 
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office with Department counsel after they left in which there was 
some discussion arguing this and that particular point. Except for 
that, there was no discussion that we were in on with De partment 
counsel. 

Mr. Keatine. You were the attorney on the ground in active 
charge of the case, were you not? 

Mr. Davis. Well, gentlemen, we considered ourselves in charge. 

Mr. Keatina. And if it had gone to trial you would have been the 
one, in connection with the Securities and Exchange Commission 
lawyers, to take the laboring oar out there locally? 

Mr. Davis. Yes, sir. 

Mr. Keating. Has it been your experience in other cases that the 
Deputy Attorney General wanted to know or requested you to advise 
him on the very day when an indictment was dismissed? 

Mr. Davis. I do not recall that happening in any other instance 

Mr. Keating. Any questions? 

Mr. Jonas. Was Mr. Brown ever assigned to you to serve asa 
special assistant? 

Mr. Davis. Mr. Brown of the Securities and Exchange Commission? 

Mr. Jonas. Yes. 

Mr. Davis. Yes, he was. He was designated by the Department 
as a special assistant to the office of the United States attorney for the 
district of Kansas for the presentation to the grand jury and the trial 
of the Crummer cases. I have a copy of his designation here. The 
original was filed with the clerk. He filed his oath and he was clothed, 
then, with the authority to work with and through owr office, the 
same as any assistant United States attorney. 

Mr. Jonas. That was done pursuant to a request you made? 

Mr. Davis Yes, sir. We made that request in writing. 

Mr. Jonas. How long did it take for Mr. Brown to present the 
evidence, how long a period subsequent to his appointment? 

Mr. Davis. To the grand jury? 

Mr. Jonas. Yes. 

Mr. Davis. We spent about 3 weeks. Mr. Brown and Mr. King, 
also an assistant United States attorney, and myself, who was an 
assistant, all worked in and out of the grand jury. Some of the times 
I would be interviewing witnesses and I would handle that particular 
witness. I would say that in the main Mr. Brown did the bulk of it 
He knew the case forward and backward. He probably was doing a 
more effective job of it than Mr. King or myself. I think he carried 
the big end of it. We all helped and did what we could. 

Mr. Jonas. Were you in close contact with Mr. Brown during that 
period? 

Mr. Davis. During those 3 weeks? 

Mr. Jonas. And able to observe his actions and activities as they 
related to his work in connection with presenting the evidence to the 
grand jury? 

Mr. Davis. During those 3 weeks? 

Mr. Jonas. Oh, yes. 

Did you ever observe anything about him that seemed to indicate 
that he was overly aggressive or overreaching himself in trying to do 
his duty? 

Mr. Davis. I thought Mr. Brown was doing a pretty good job, 
myself. I am not going to say—I do not think he was overzealous. 
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He was an ‘eager beaver,” and I thought he had plenty of ability. He 
looked to me like a man who believed in his case. e was an aggres- 
sive prosecutor, but I do not think a persecutor. Iam trying to make 
myself clear. 

Mr. Jonas. I think you did. That is all. 

Mr. Keatine. Mr. Rogers 

Mr. Rogers. Directing your attention to the conferences held on 
February 14 and 15, do | understand that in the morinng of the 14th 
Mr. Whitehair and Mr. Fly were present and made the presentation 
that you testified about, as being impressed with Mr. Whitehair at 
that time? 

Mr. Davis. Mr. Rogers, I believe that we met in Mr. Caudle’s 
office on the first day in the forenoon, in the morning, maybe by our- 
selves. I think Mr. Carpenter and I and the SEC attorneys showed 
up first. We had some preliminary negotiations there in Mr. Caudle’s 
office before Mr. Fly and Mr. Whitehair came in. I could be in error 
about this, but it seems to me like it was outlined to us that the people 
representing Crummer wanted to appear and discuss the matter. 
They came in later. Mr. Fly introduced Mr. Whitehair, who then 
carried the ball. 

Mr. Rocers. How long did the conference last when Mr. Whitehair 
and Mr. Fly were present? Did it last all day on February 14? 

Mr. Davis. It seemed to me like they were there on part of 2 days. 
I could be in error on that. I can distinctly remember Mr. Whitehair 
spending quite some time, and I thought he spoke on 2 days. I may 
be wrong about that. 

Mr. Roacers. In the absence of Mr. Whitehair and Mr. Fly, did 
you and the Securities and Exchange Commission and the boys from 
the Department of Justice discuss the evidence in this case? 

Mr. Davis. Well, to a certain extent. We discussed the Govern- 
ment’s viewpoints. I think we did that sometimes in the absence of 
the other gentlemen. 

Mr. Rocers. That is what I mean, in the absence of Mr. Whitehair 
and Mr. Fly. 

Mr. Davis. Yes, I would say we did. 

Mr. Rogers. Did the Department of Justice attorneys ask you and 
Mr. Brown to outline what the evidence was? 

Mr. Davis. In a general way. 

Mr. Rogers. And did you do it? 

Mr. Davis. Well, I did not, myself. I remember Mr. Brown and 
one of the Securities and Exchange Commission attorneys talked at 
quite some length. Let me make myself clear on one point. I was 
probably the lowest in rank at that meeting. I was not even the first 
assistant. I was charged with trying the Crummer case. I was the 
second assistant. I was listening. 

Mr. Rocers. As you listened, did you hear Mr. Brown and the 
other attorney from the Securities and Exchange Commission present 
their evidence to Mr. Brooks and the other gentlemen there? 

Mr. Davis. Yes, there was quite a bit of discussion about it. 

Mr. Rocers. And that took place during the absence of the gentle- 
men representing Crummer? 

Mr. Davis. Some of it. There was some discussion, I think, of the 
Government’s position, perhaps, while Mr. Fly and Mr. Whitehair 
were there. As to the extent of it, I cannot say. 
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Mr. Rogers. Can you at this time say to this committee whether 
or not Mr. Brown and the other attorney from the Securities and 
Exchange Commission failed in any manner to disclose any of their 
evidence to the attorneys for the Government? 

Mr. Davis. I think it was pretty well summarized. 

Mr. Rocrers. You think they pretty well covered it as far as you 
know? 

Mr. Davis. Yes, except that we did not have the exhibits them- 
selves in there. But there was a general discussion of the entire 
picture. 

Mr. Rocrrs. Was there any dispute among the attorneys as to 
what the various exhibits might contain? Was that ever discussed? 

Mr. Davis. I do not recall there was any conflict over that. 

Mr. Rogers. I have no further questions. 

Mr. Keatine. That is all. Thank you, Mr. Davis. 

Now, Mr. Caudle. 


TESTIMONY OF T. LAMAR CAUDLE, FORMER ASSISTANT 
ATTORNEY GENERAL, DEPARTMENT OF JUSTICE—Resumed 


Mr. Caupie. I want to apologize to you, Mr. Chairman. Some 
newspaper men said it was going to be 2:30 and I asked again and the 
reporter was talking to me when you made your announcement and 
that is why I got ‘‘messed up” and was late. I am sorry. 

Mr. Keratina. The chairman announced at the adjournment of the 
meeting that we would reconvene at 2:15. We would like to continue 
now with your testimony. 

Mr. Couirer. Mr. Caudle, we have established that these con- 
ferences were held in February, the 14th and 15th, at which were 
present, Mr. Fly and Mr. Whitehair. 

Following that, when did you next have any conference with Mr. 
Fly or Mr. Whitehair or together? 

Mr. Caupte. Mr. Collier, it is just almost impossible for me to say 
when. I do not know whether the time that Mr. Pleus was there—I 
know Mr. Whitehair was present then, and Mr. Fly, and I have not 
had an opportunity to review this file, you see. 

I am just going by the barest recollection I have, and I just really 
do not know. 

Mr. Couturier. Do you remember any meeting in March? 

Mr. Caupte. I know we had a big meeting there with Mr. Rubin, 
Mr. Whitehair and Mr. Fly and the attorneys associated with me in 
the Criminal Division some time along about that time, I believe. 

Mr. Couturier. And these conferences were continuing up into May, 
were they not? 

Mr. Caupie. They continued over quite a period of time, yes, sir. 
I do not know how long, though. 

Mr. Couturier. I stated this morning that as of the time Mr. White- 
hair first approached you in this matter, you had not had any con- 
versation with the Attorney General on this case. 

Is that right? 

Mr. Caupte. I did not remember that I had. I believe you said 
that I had requested sometime in the early part, before 1 even met 
Mr. Fly, for one of the gentlemen to give me a breakdown, a memo- 
randum about the case. 
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Mr. Couuier. In order that you could talk to the attorneys. I 
am speaking of any conversation with the Attorney General himself. 

Mr. Caup te. I do not remember that I did have any. 

I know that subsequently I talked to Mr. Clark. 

Mr. Couuier. When did you first talk with Mr. Clark about this 
case? 

Mr. Caupte. Mr. Collier, I cannot tell you exactly when I talked 
to Mr. Clark about this case, but it must have been some time close 
after the visit of Mr. Fly on his first visit. 

Mr. Couurer. In November? 

Mr. Caup.e. I think so. I could have talked with him more, but 
I cannot recall. I do register in my mind, after having conferred 
with Mr. Fly, that I did talk with Mr. Clark 2 or 3 times about it, 
and perhaps more. 

Mr. Cotuier. Did you seek Mr. Clark out or did he seek you out? 

Mr. Cauptpz. No, sir; I do not believe that I sought Mr. Clark out. 

Mr. Couurer. He sought you out? 

Mr. Caupte. I do not know whether he did or not. I know that 
Mr. Clark kept up with the Criminal Division very closely. He fre- 
quently called me over the intercommunication system that we had 
and on the telephone. 

I was in conference many times in his office with different people on 
various cases, very often. But to say when I saw him or when I 
talked with him is just impossible for me to put that in my mind, what 
time. 

Mr. Cotuisr. Was Mr. Clark familiar with this case when he 
talked to you about it? 

Mr. Caupte. Mr. Collier, I think he knew something about the 
ease. The case originated when he was down in the Division, when 
he was in charge of the Criminal Division. I think the indictment 
was returned when he was in charge of the Criminal Division. 

He was familiar with the case to some extent. What extent, right 
now it is just hard for me to say, it is so far back. 

Mr. Couturier. Did you continue to keep him advised as these con- 
ferences went along? 

Mr. Caupie. Mr. Nash Adams was very close to Mr. Clark. He 
was from Dallas. Mr. Adams was chief of this general crime section 
that this case arose in. Mr. Adams, more frequently than I did, saw 
Mr. Clark. 

Mr. Couturier. About this case? 

Mr. Caupie. About cases in the Division and I know that I told 
Mr. Adams to keep Mr. Clark informed about the case and I believe 
he saw him a good many times, but I am not sure. 

I do know that after Mr. Fly’s visit and after we began to have 
several conferences down there, that I did talk to Mr. Clark about the 
case. 

Now, whether he called me or whether I went to see him or whether 
we just met—I do know there were conversations passing between us 
about this case. 

Mr. Couturier. You did not feel it was necessary for you to keep the 
Attorney General advised as head of the Division? 

Mr. Cacpue. No, sir. We did have a policy down there, or rather 
we did feel that we ought to keep him posted on what we were doing 
about the major cases. 
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They were the ones usually in the papers, you know. We should 
keep him advised and posted. I tried my best to keep him informed. 
How often I talked with him about this, at this late date it is impossible 
for me to say. But I know I did talk to him some time about it. 
There is no question about that. 

Mr. Courter. We have had testimony that you made the comment 
when this case first came up and you began to have visits from the 
attorneys, memorandums were being prepared, something to the effect, 
and I quote from the testimony of Mr. Brooks— 

Here we have done something where we have made a mistake. 


Evidently from what they say. 


Now, I do not know anything about the case, but you fellows have to teach me. 
You have to tell me what it is allabout. But from what they say, itis pretty bad 

What was the purpose of a statement of that character? 

Mr. Wittis. You should tell him who “they” means. 

Mr. Couturier. Mr. Brooks was making that statement. I do not 
know. Iam trying to find out. 

Mr. Wiuus. I can tell you exactly what he said. 

Mr. Couuier. The attorneys would be “they.” 

Mr. Wiuuts. Yes. I thought he was searching his mind for what 
“they” stood for. 

Mr. Couuier. You are speaking of the defense attorneys having 
contacted you? 

Mr. Caup.e. Yes, sir. 

Mr. Collier, I just do not remember having made that comment. I 
may have. I do know that after I had gotten into the matter some 
with Mr. Fly and had talked with Mr. Adams—then from that time 
on that conference ceased with ma. 

They had conferences with the men in the sections, you see. As the 
thing began to develop, I know that I talked to Mr. Adams. He kept 
me posted when I was not in these conferences. 

I know that even back there then, I felt that a mistake had been 
made. 

Mr. Couuier. When you first had your conferences with the defense 
attorneys? 

Mr. Caup.e. You see, the first conference I had with Mr. Fly was 
not a very long conference, about an hour or so, | would say. but he 
did convince me when he told me that he would bring in everything 
that he had, all of the evidence for the defense, and turn it over to our 
men and give them an opportunity to thoroughly become saturated 
with what was in it, and them would take that evidence in turn to the 
Securities and Exchange Commission investigators—I felt like the 
man was really acting in good faith. 

He was out to prove what he said that he could prove. 

Mr. Couturier. Did that also mean that the Department had made 
a mistake in indicting the people? 

Mr. Cavupue. If I had made that statement like you read it to me 
and from what I began to find out about the case—1] could have made 
the statement that | believed the Department had made a mistake in 
bringing these indictments on these people without giving them a 
chance to be heard. 
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Mr. Couurer. And you were going on the contention of the defense 
attorneys that they had not been given an opportunity to be heard? 

Mr. Caupte. Yes, sir. They contended that. They strenuously 
contended that to me. I know that Mr. Fly told me that they had 
tried to have a conference in Philadelphia and they were referred to 
some subordinate there and he could not. 

Mr. Courier. But that was before the Securities and Exchange 
Commission, is that not correct, after the indictment had been 
returned? 

Mr. Caupte. That was before the Securities and Exchange Com- 
mission. 

Mr. Couturier. Did you determine whether they had had an oppor- 
tunity to appear before the grand jury and explain this? 

Mr. Caup.e. I do not remember that I did. I do not remember 
that I did. 

Mr. Couturier. Did you know that the defendants in this case had 
in fact failed to waive immunity and not appeared as witnesses? 

Mr. Caupte. No, sir. 

Mr. Coutrer. Although given the opportunity? 

Mr. Cavupte. I do not remember that, Mr. Collier. I do not re- 
member that. It could have come up. I jsst do not remember, 

Mr. Couturier. You had a conference in your home, we understand 
from the previous testimony, where you reviewed the files in this case. 

Do you recall that? 

Mr. Caup.e. No, sir; I sure do not. 

Mr. Couturier. You do not recall that at all? 

Mr. Caup.e. A conference with whom, do you know? 

Mr. Couturier. With Mr. Brooks, Mr. Paisley, and some of the 
others. 

Mr. Caupie. Out at my home? 

Mr. Couturier. At your home. 

Mr. Cavpte. I declare, I have got some vague recollection that 
they were out at my house, but I just do not know. If they said they 
were, they sure were. 

Mr. Couuiier. Were you in the habit of having conferences on cases 
with your staff out at your home, so many that you would not re- 
member this particular one? 

Mr. Caupte. I certainly have discussed cases with members of my 
staff in my home on weekends. I sure have, Mr. Collier. 

Mr. Couturier. We understand this was not on a weekend but during 
the week? 

Mr. Caup te. I just do not know. If Messrs. Paisley and Brooks 
said they were out at my house then surely they were. 

Mr. Courier. You have no recollection of that conference at all? 

Mr. Caupte. No, sir, I sure do not. It just does not register. If 
they said I did, we sure did. I just do not remember. There has 
been a lot gone over the dam since that time with me. It is just hard 
for me to recall these details. 

Mr. Keatine. Would you be sure to keep your voice up, Mr. 
Caudle? 

Mr. Caupte. Yes, I will try to, Mr. Keating. 

Mr. Couirer. When was it first decided, according to your recol- 
lection that these cases would be dismissed? 
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Do you have any recollection as to when that first decision was 
made? 

Mr. Caupte. I have got some recollection that this case was 
calendared for trial in April, some April. 

Mr. Couturier. And then it was set forth, is that correct? 

Mr. Caupte. I think this case was calendared for trial in some 
April, April no doubt in the next year, 1946, I imagine. It certainly 
was dismissed in that year. 

Mr. CouuieRr. It was dismissed in June? 

Mr. Caup.e. It could have been June I had in mind, but I think 
this case was coming up on the regular calendar in April. Is that not 
right? 

Mr. Couurer. Then it had been set off for another period of time? 

Mr. Caup.e. It had been set off? 

Yes, sir, I think that is correct. I think the last conference that | 
had on this case—it could have been in March or April, but I am just 
not sure. The memorandum will certainly show. 

I remember, Mr. Collier, when we talked among ourselves often- 
times after these conferences were over. We all came to the con- 
clusion we felt—we felt like an injustice had been done to the Crummer 
people and that we should make a recommendation to the Attorney 
General asking that the indictment be dismissed. 

I remember taking the memorandum to Mr. Clark, or seeing him 
and telling him that was our decision. 

Mr. Clark told me to go back and to get in touch with the SEC 
»eople, Mr. Rubin, and all of those who had been down with us and 
Eve them have another opportunity to bring up any other evidence 
that they had before any final decision would be made. 

Mr. Couturier. | would like to establish that in point of time. 
When did that occur? 

Mr. Caup.e. I declare, 1 know it did occur, but when it did occur 
I am unable to tell you. 

Mr. Couurer. Did you go back? 

Mr. Caup.e. Yes, sir. 

Mr. Couuser. In what manner did the SEC people come into it at 
that time? 

Mr. Caupie. We called upon Mr. Rubin and Mr. Rubin came 
down, I believe, and a Mr. French and a—— 

Mr. Couuier. That would have been a conference in May? 

Mr. Caup.e. They came down. We had another conference with 
them, and they said that they did not—I am just doing my best 
recollection, you understand—have any other evidence that they 
could bring other than what they had already presented to us in 
these many conferences which we had had with them. 

Mr. Couuier. Was it necessary for them to have new, additional 
evidence? 

Mr. Caupue. I was doing it at the request of Mr. Clark. He 
told me to. 

Mr. Couuier. Then in their opinion the evidence they already had 
was sufficient, wasn’t it, to go to trial on this case? 

Mr. Caupte. Mr. Brown thought so. I think Mr. Davis thought 
so. But we disagreed with the gentlemen on the matter. We sure 
did. 

Mr. Couuier. How about Mr. Rubin? 
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Mr. Caup tz. It is just so hard for me to be accurate. I will give 
you my best impression of what Mr. Rubin said. 

Mr. Couurer. All right. 

Mr. Caupie. My best impression of what Mr. Rubin said was 
that he thought it would be hard to win. He thought perhaps we 
could, but he was not sure. 

I do want you to know in fairness, since Mr. Rubin is not here—the 
fellow is dead—I know that Mr. Rubin was very disappointed that 
we did not go ahead and pursue the prosecution in this case. 

Mr. Cou.ier. Do you recall that Mr. Rubin later wrote in to you 
and clarified his position? 

Mr. Cauptez. I do not remember Mr. Rubin writing in, but I do 
remember that Mr. Caffrey—wasn’t he the chairman of the SEC at 
that time? 

Mr. Couuier. That is right. 

Mr. Caupte. I think Mr. Caffrey—when we had this conference 
down there with these gentlemen about the last time—it may have 
been the last one—I told Mr. Brown and Mr. Hart and Mr. Rubin 
and these gentlemen who were with them, Mr. Brown, ws all—we 
were all in the same office I was occupying at that time—exactly 
how we felt about the case. 

I told him to go back and tell his chairman and their superiors how 
he felt about it so the chairman could get in touch with the Attorney 
General and talk to him about the case if he would like to. 

Then I think it was after that that Mr. Caffrey wrote me the letter 
asking that we give to him our reasons why we thought this case 
should be dismissed. 

Then a letter was prepared. I don’t know who prepared it, but 
I have got a vague recollection that Mr. William Paisley prepared 
the letter. I am not positive now. The letter will speak for itself. 

Mr. Coutrer. We have had that entered in the record. 

Mr. Caup.e. The second initials will show who dictated the letter, 
and that that letter was about a two-page letter and we sent it, and 
I signed it and sent it to Mr. Caffery. 

Then thereafter, Mr. Collier, the chairman of the SEC, I believe, 
called Mr. Clark or Mr. Clark called him. I have got some vague 
recollection that the two gentlemen did talk to each other about this 
case, but when I just don’t know. 

Mr. Co.turer. | show you a letter dated November 21 from Mr. 
Rubin to yourself. Do you recall ever having seen that letter before? 

Mr. Caup.e. I have got a recollection of reading this letter from 
Mr. Rubin; yes, sir. 

Mr. Couturer. Didn’t Mr. Rubin in this letter point out that an 
incorrect impression had been contained? 

Mr. Caup.e. Yes, sir, in the letter to Mr. Caffrey that I referred 
to a moment ago. 

Mr. Couturer. That is right? 

Mr. Caupue. That is right. 

Mr. Co.urer. So that at this time it was clarified what Mr. Rubin’s 
position was. He felt, as he said, that the case could be successfully 
prosecuted. 

Mr. Caupte. He said that in that letter; yes, sir. 

Mr. Couurer. But as of the time that you were considering this 
matter, you were under the impression that he felt otherwise. Is 
that correct? 
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Mr. Caupue. I never was under the impression that Mr. Rubin 
had lost faith in his case. I never was. But I was under the impres- 
sion that Mr. Rubin felt that the Government had a hard case to win, 
a difficult case to win, if it could win it at all. 

Mr. Courier. But that is not what he said in that letter, is it? 

Mr. Caup.e. No, sir; it is not, but you asked me for my impression. 
I could be in error. 

Mr. CouuierR. So you based your decision upon that impression 
rather than the correct one that he later outlined? 

Mr. Caup.ie. That is correct, sir. Maybe we all were talking 
together in the office there, and that was when none of the defense 
counsel or any of their party was with us. We had frequent conversa- 
tions among ourselves with the SEC officials as well. 

Mr. Couurer. I understand from this morning’s testimony that 
you indicated that the letters and the documents that had been fur- 
nished by the defense attorneys over a period of several months in 
numerous conversations had been furnished to the SEC. Is that 
right? 

Mr. Caup.ie. That is what I testified to and that is what I believe, 
yes, sir. 

Mr. Couturier. Mr. Caudle, I would like to read a letter to you 
dated April 9, 1946, to Mr. Robert S. Rubin, Assistant Solicitor, 
Securities and Exchange Coramission, Philadelplaia 3, Pa. 

Re R. E. Crummer & Co. 


Dear Mr. Rusin: I have been informed that prior to the conferences on the 
above case held in the office of the Assistant Attorney General Caudle, Washing- 
ton, D. C., recently, various folders containing letters and other documents from 
bondholders relating to the case were submitted to Mr. Caudle and members of 
his staff by Messrs. Fly and Whitehair, attorneys for the defendant. 

Mr. Brown of this office has informed me that one of the documents submitted 
was a copy of a Crummer letter dated June 12, 1942, a copy of which had been 
sent to bondholders in the Panama City case. 

It is believed that a full disclosure necessary to an understanding of the motives 
of defendants in sending this letter to bondholders was not made to Mr. Caudle. 

Under the circumstances, I believe that we should have an opportunity to 
examine the data submitted by Messrs. Fly and Whitehair in order that any 
inaccuracies or deficiencies might be pointed out, especially if the data submitted 
is to be given any weight by the Attorney General’s staff members who partici- 
pated in the conference. 

I shall appreciate your discussing this matter with Mr. Caudle and ask that the 
referred-to material be made available by Commission representatives. 

Very truly yours, 
Tuomas B. Hart, 
Regional Administrator. 


So it was subsequent to April 9, 1946, that any effort was made by 
the Securities and Exchange Commission to get this material, because 
they had not had access to it prior to that time. Is that right? 

Mr. Caupte. I don’t remember, Mr. Collier, but I do know that I 
told Mr. Adams and told Mr. Fly that all of his evidence that he sub- 
mitted to us would be shown to the Securities and Exchange Commis- 
sion representatives. 

In that file don’t you find any letter in there accompanying a ship- 
ment of documents and evidence that we sent to the Securities and 
Exchange Commission? 

Mr. Couturier. We were unable to determine through our previous 
examination of Mr. Brown and Mr. Hart that until very late in this 
determination they were able to see any of these documents. This 
letter bears out that fact. 
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Mr. Caupie. That is the first time I knew that, is right now. 

Mr. Co.uter. So far as you knew—— 

Mr. Caupte. As far as I knew I thought they had the evidence. 

Mr. Courier. You thought they were getting it? 

Mr. Caup.e. I sure did; yes, sir. I certainly did. Mr. Fly, as | 
remember the story, thoroughly understood that whatever he would 
leave with us was certainly not going to be concealed from the Securi- 
ties and Exchange Commission and it would be made available to them. 
That is what I wanted to say, sir. 

Mr. Couuier. During the course of your study of this case, certain 
memoranda were prepared outlining you staff’s analysis of the case? 

Mr. Caupte. That is right. 

Mr. Couturier. Were those memoranda made available to the Securi- 
ties and Exchange Commission in order that they could bring to your 
attention or the staff’s attention any disagreement they might have. 
any views they might have? 

Mr. Cavupue. I do not know. If the memorandum that was pre- 
pared and written, which I later showed to the Attorney General, was 
not shown to the Securities and Exchange Commission representative, 
certainly the substance of what was in the memorandum was known 
to them because we discussed it so freely and openly together. 

Mr. Couturier. Which memorandum was that? 

Mr. Cauptz. There were 2 memoranda that I sent to Mr. Clark, 
1 pertaining separately to the Panama City indictment and 1 to the 
Citrus County indictment. 

Mr. Couturier. We have had those in evidence. 

Mr. Caupixs. Then I remember also that I dictated another 
memorandum. I think I personally dictated it, myself. It was sent 
to Mr. Clark later after those two had been sent because somehow or 
another when they opened up the Yokohama trials for the atrocities— 
this was the second war crimes trials in Yokohama in Japan—Mr. 
Curt Madrix, who was one of the men who had considered this matter, 
he transferred to those trials. 

I have got some vague recollection, Mr. Collier, that this question 
arose again and I had some request from Mr. Clark or prom, by in 
the Department to write to each of these men and get their views, or 
whatever it was. I don’t know. But I have got a recollection that 
I wrote to Mr. Madrix in Tokyo, but I am not sure. When, I don’t 
know. 

Mr. Couurer. Do you recall that a Mr. Sheridan Morgan, who was 
a special assistant to the Attorney General, made some inquiry in 
connection with this case? 

Mr. Caupue. Yes, sir; and I recall, too, that Mr. Sheridan Mor- 
gan-——you understand I am just going by my best recollection—— 

Mr. Courier. That is what I want. 

Mr. Cavup.ix. Sometimes I think it is pretty feeble, but that is 
what I have got to go by. But Mr. Morgan, I think, came in, and he 
was out in Topeka and he came in. I think Mr. Morgan expressed 
doubts about this case being able to be won by the Government. 

Mr. Couirer. Who directed that Mr. Morgan make that investi- 
gation? 

Mr. Caupue. I declare if I know whether I did or who did. I 
don’t know, but he sure did go out there. 

Mr. Cottrer. You didn’t send him, did you? 
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Mr. Caup pe. I don’t believe I did, Mr. Collier. 

Mr. Couturier. Do you know who did send him? 

Mr. Cavupte. I sure don’t know. 

Mr. Courier. Are you sure? 

Mr. Cavupte. I probably knew then, but I couldn’t say now to 
save my life. I did not know Mr. Morgan very well. He is a very 
handsome, dark-headed fellow, about my size, but I know he was out 
in Topeka. He was out there for some time. 

Mr. Couturier. What was the purpose of his investigation? 

Mr. Caup.e. I declare if I remember, but I do know he came into 
the picture. 

Mr. Couuier. Did he come back and report to you about what he 
had done or did you just happen to hear about it? 

Mr. Cavupte. I know I talked with him in the Department about 
it. I have just got a recollection about that thing. Whether | 
asked him to come and see me? That is something I sure can’t re- 
member. 

Mr. Couurer. You have no recollection as to who sent him? 

Mr. Caupte. No, sir. I don’t believe I sent him because I didn’t 
know the gentleman that well for me to send him. 

Mr. Courier. He would have been sent by someone up above 
you, would he not? 

Mr. Caupute. Mr. Morgan was not in the Criminal Division, as I 
remember, at that time on the active payroll of those in the Criminal 
Division every day. 

Mr. Couturier. Would that be normal, for a man not in the Criminal 
Division or connected with the investigation to go out and make an 
inquiry in a case of this nature? 

Mr. Caup te. Well, sir, it seemed a little bit out of the ordinary, 
in a way, to me. I ought to have known about it if he was going, 
ahead of time. 

Mr. Coturer. You should have known about it, shouldn’t you? 
This investigation was under your direction and control, was it not? 
You were the Assistant Attorne *y General in charge? 

Mr. Caup.e. Yes, sir, and I was the one responsible for it, Mr. 
Collier. 

Mr. Couturier. And if somebody else was going out making an 
investigation into it, you should have known about it, should you 
not? 

Mr. Caup.e. I ought to have known about it; yes, sir. 

Mr. Cottier. In fact, you should have sent him? 

Mr. Caup.e. He certainly should have come down and talked 
with me about going. I believe so. But oftentimes I was not 
consulted. 

Mr. Cotuier. You were not consulted? 

Mr. Caup.e. That is right. 

Mr. Coutuier. This may be another instance, then, where you were 
not consulted in connection with the case which you were handling. 
Is that correct? 

Mr. Caupue. It could have been because I just don’t remember 
ever sending Mr. Morran out there myself. But I do remember the 
gentleman coming back and talking to me, though. 

Mr. Couuier. He did make an investigation into the case, did he 
not? 
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Mr. Caupie. He came back, I know, Mr. Collier, and he was 
pretty well familiar with the case. At least he told ua that. I think 
somewhere there is bound to be a memorandum of what he reported 
or some reference to it. I can see his name on some memorandum 
somehow or another. 

Mr. Couuier. There is a reference in one of these memoranda to 
which you refer to the effect that Mr. Sheridan Morgan had made an 
investigation. However, the details of why he went or the purpose 
of his investigation is not clear from that memorandum. 

Mr. Caup.e. Did he file a memorandum himself? 

Mr. Couturier. Not that we have seen. 

Mr. Caup.ie. He certainly should have. It ought to be in the 
master file over in Justice. 

Mr. Coxurer. What kind of a report did he bring back? Do you 
recall that? 

Mr. Caupte. No, sir; I cannot remember the report he brought 
back, but I just remember in substance that Mr. Morgan stated he 
believed the Government could not win the case, or something like 
that. 

He could have talked to me about it or he could have talked to Mr. 
Adams or Mr. Paisley or Mr. Brooks or Mr. Madrix at length about 
it, but my conversation with Sheridan Morgan was a brief one because 
I don’t remember very much about it. Of course right much time 
has passed since that time. Probably at that time I was more familiar 
with it than [ am now. 

I do know that he came back and I do know that he did talk to me 
about it. I do remember that was the substance of what he said. 
That is about all that I can remember about Sheridan Morgan. 
I did not know him very well. 

Mr. Courier. We have bad testimony to the effect that you spent 
a considerable amount of time in various conferences receiving infor- 
mation, additional information in the nature of letters and documents 
from the defense attorneys. 

Do you recall that at any time you sat down with the SEC attorneys 
and the assistant United States attorney from Topeka with all the 
records in the case, the grand jury testimony, the exhibits, and the 
report itself, to determine the theory of the Government’s prosecution 
in the case? 

Mr. Caup.e. I don’t remember that, but I do remember I talked 
to Mr. Davis about the case. 

Mr. Cotuier. You talked to Mr. Davis about the case? 

Mr. Caupie. He came up from Topeka to the Department. 

Mr. Courier. That was on February 14 and 15, was it not? 

Mr. Caupie. Whenever it was when he came. 

Mr. Co.uier. How much time did you spend talking to Mr. Davis? 

Mr. Caup.te. I don’t remember that I spent very much time 
talking to Mr. Davis, Mr. Collier, but I do recall that Mr. Davis 
spent right much time with Mr. Paisley and Mr. Brooks and those 
gentlemen, I think. 

That would be the place where he should spend that time, most 
of his time, with them. I would certainly want to know about it, 
you know. But the office was a frightfully busy place and there were 
so many things I had to keep up with in addition to this case that 
I would have to rely almost entirely upon Mr. Adams to keep the 
section unit organized. 
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I know that I talked with them many, many times about it, in their 
offices as well as in my office. Sometimes I would go down to their 
offices and talk to them. 

Mr. Couturier. This morning you said that the contract in the Citrus 
County case did not, in your opinion or in the opinion of the attorneys 
in the Justice Department, give the right to exchange. Is that right? 

Mr. Caupte. Yes, sir. 

Mr. Coutier. That is your interpretation of the contract? 

Mr. Caupte. My interpretation of that contract was that there 
was no obligation whatsoever on the part of Crummer to exchange 
the new refunded bond with the old bondholders. 

Mr. Cotuier. Would you say that was one of the basic considera- 
tions in your decision to dismiss that particular case? 

Mr. Cavupte. I believe, Mr. Collier, that a great deal of emphasis 
was made to me by Mr. Paisley and Mr. Adams and all of them that 
as far as the Citrus County case was concerned, it turned largely upon 
that clause in that contract. 

Mr. Couturier. And that contract had been drawn up by one of 
Crummer’s attorneys? 

Mr. Caupue. Mr. Pleus, I believe. 

Mr. Couurer. That is right. Did you check the SEC report to 
determine what the county commissioners’ interpretation of this 
contract was? They were the other party to the contract. 

Mr. Cauptr. Mr. Collier, I know that we went into a discussion 
at leneth there. Mr. Pleus was there and Mr. Whitehair was there 
and Mr. Fly was there. About the construction of this contract with 
the various municipalities 

Mr. Couturier. But you were only getting one side of it then? 

Mr. Caupte. But we got the other side. I don’t remember. You 
understand, I can’t remember. I remember that question coming 
up and how the county commissioners —their reaction was—— 

Mr. Couiirer. What do you remember was their reaction to it? 

Mr. Caup.e. I just don’t recollect. 

Mr. Couturier. Do you remember that they differed in their inter- 
pretation of the contract from the contention made by the defense 
attorneys? 

Mr. Caupue. I would have to guess to answer that question. I 
just don’t know. 

Mr. Couturier. Do you remember that that matter was examined? 

Mr. Caupue. I know we discussed it. 

Mr. Couturier. You discussed it with Mr. Whitehair and Mr. Fly 
and Mr. Pleus? 

Mr. Caupte. And I think we discussed it with the other gentlemen, 
too, from the SEC. Mr. Paisley and those gentlemen who had 
opportunity to review this file over in Justice—their recollection 
about that would be clearer than mine because I have to just pick 
up the best I can tie onto it. 

Mr. Couuier. I would like to read to you a portion of a signed 
statement which is in that report, that SEC report, from Fred 
Emarloy, chairman of the board of the county commissioners. 

I have examined the refunding contract of 10-7—40 which bears my signature 
as chairman and which I signed because directed by the board, even though | 
voted against it. 

I have examined section 8 (3) of said contract, which provides for the assembling 
of the old bonds and the issuance of the new bonds in lieu thereof. 
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Mr. Schofield told me that under this provision of the contract, R. E. Crummer 
& Co. would give the bondholders an opportunity to change their old bonds for 
the new bonds on a par basis, and that that was one of the services for which 
R. E. Crummer & Co. was paid. If I knew that these bonds were going to be 
sold by R. E. Crummer and not exchanged with the bondholders, I would not 
have signed the contract even though directed by the board. 

That appears on page 556 of the report of investigation of the SEC. 

Mr. Caup zz. I just don’t remember that. 

Mr. Coit IER. Do you remember the statements of any of the other 
commissioners? 

Mr. Caupte. I just can’t be sure and positive, but sometime or 
another it is my recollection there was some county commissioner 
dissented and took some arbitrary or opposite view. 

Mr. Courier. some one commissioner? 

Mr. Cavupue. I don’t know whether it was one commissioner or 
whether it was a board. As it was represented to us, as I remember 
the story, this contract that Mr. Pleus drew up and was used by Citrus 
County and by Panama City, according to the refunding obligations 
which the county would have to obligate itself to the Crummer 
people for, that same contract or that same clause was used in all of 
the other municipalities. 

Mr. Couturier. You said this morning 40 others. 

Mr. Caup sz. I believe so, Mr. Collier. LIamnotsure. I believe so. 

Mr. Couturier. Wouldn’t that bring to your mind the possibility 
that maybe the same thing was going on in 39 other places instead of 
its being right in this one? 

Mr. Caup te. If that was the construction that went on. The con- 
struction we placed upon the thing, we just read the thing—lI believe 
one time I knew the thing by heart. 

Mr. Couurer. The contract? 

Mr. Caupte. No, not the contract. 

Mr. Couurer. Just that portion? 

Mr. Caup tp. It is just about 3 inches wide. 

Mr. Couuier. The portion that says in lieu thereof? 

Mr. Cauptez. Yes, sir. We kept reading this thing and reading it 
out loud and reading it. Then Mr. Pleus came up there. Then they 
cited some kind of a case. It went up to the circuit court. I do not 
know, I cannot remember the case. Then a fellow named Mr. Bangs 
came in that I told you about this morning. 

Mr. Couturier. That did not have anything to do with this particular 
feature, did it? 

Mr. Caupte. Yes, sir; but he did come in and give his interpre- 
tation of that clause in the contract. He said he read it over thoroughly 
and advised his department that in their opinion there was no obliga- 
tion on the part of Crummer to exchange these bonds and they bought 
a big block—well, I know they had a lot of bonds down there and they 
got rid of them to Crummer, I imagine, and then they bought back a 
large number. His interpretation was that he made a ruling to his 
people that there was no obligation to exchange. 

Mr. Couturier. But there was testimony in the nature of signed 
statements in the report itself showing that other peoplé had a differ- 
ence of opinion in this? 

Mr. Cavup.e, I never did read that report. 

Mr. Courier. You never read the report to find that out? 

Mr. Caupte. No, sir, I never did. I never did. 
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Mr. Couurer. Do you think this was ever brought to your at- 
tention, the statements made by the members of the board of com- 
missioners? 

Mr. Caup.e. I do not know, sir. 

Mr. Couurer. Let me read you another one. Mr. J. K. Kelly, 
member of the board of county commissioners, 

Mr. Caupte. Is that in the same county? 

Mr. Couturier. Yes, sir. He was also a member of the board which 
signed this contract. 

“Mr. Caupiz. Now, what county was that in? 

Mr. Couuier. This is Citrus C ounty, Fla. This is a signed state- 
ment contained in that report at page 558: 

From a reading of the contract and at the time I signed it and up to the present 
time, it was and is my understanding under section 8 (8) which provided for the 
assembling of the old bonds and issuance of new bonds in lieu thereof by R. E. 
Crummer & Co., that R. E. Crummer & Co. was to offer to holders of the old 
bonds the new bonds on a par for par exchange basis, for which he was to receive 
a fee from the county. I did not understand that R. E. Crummer & Co. would 
have the right to sell the bonds exchanged at a premium and not offer the old 
bondholders an opportunity to exchange them. Otherwise, I would not have 
voted in favor of the resolution. 

Mr. Caupie. Well, sir, I just cannot remember that. 

Mr. Couier. But. Judge Savage had already ruled when the bill 
of particulars was filed that the matier was such that it should go 
before the jury and a judge. 

Mr. Rogers. Mr. Chairman, just a minute. I think this is getting 
into the question of arguing with the witness. What Judge Savage 
ruled on the bill of particulars and his sustaining the indictment as 
far as this man is concerned has nothing to do with this particular case. 

Mr. Keatina. He is not referring to the discussion sustaining the 
indictment. As I understand it he is referring to the motion addressed 
to this question where a dismissal was sought on the ground that the 
contract by its terms did not require a substitution of the old bonds, 
taking in the old bonds and giving out new ones. The question of 
counsel is addressed to that, as I understand it. 

Mr. Couturier. That is correct. 

Mr. Keating. And it is a pertinent question. 

Mr. Roasrs. I just do not see any necessity of us staying here with 
counsel continuously arguing with the witness. That is my objection 
toit. Idonot think we are accomplishing anything. 

Mr. Keatine. That is what the counsel is for, is to bring out the 
facts. 

Mr. Caup tz. I just do not remember the thing, Mr. Collier. 

Mr. Couuier. But there was no doubt in your mind, then, that this 
should be dismissed because the contract did not call for that exchange, 
in spite of the fact that the signators to it had said that that was in 
their mind and the judge in ruling on the bill of particulars said it was 
a matter which should go before a judge and jury? 

Mr. Caupue. Mr. Collier, the defense counsel had other data in 
addition to just the mere interpretation of the clause in the contract. 
I think they had a lot of data and proof as to what intentions were and 
that the contract had similarly been construed in other jurisdictions 
the same identical way it was being construed here 

Mr. Couuier. The fact that the contract was in existence in other 
counties would not make any difference as to whether the contract 
was valid or not. Maybe it was invalid in all the other counties. 
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Mr. Caupue. There is no question about the contract being binding 
on everybody. 

Mr. Co..ier. But the fact it was in operation in 40 counties would 
not make it a proper contract, would it? 

Mr. Caupte. It could be wrong in all 40 

Mr. Couturier. That is right. 

Mr. Caupte. Yes, sir. 

Mr. Corurer. And the problem here was to determine whether it 
was right or wrong. 

Mr. Caupte. That is right, sir. 

Mr. Couturier. And you determined that it was right and you say 
that was the basic reason, that great weight was given to it in dismis- 
sint the indictment, is that correct? 

Mr. Caupte. About the Citrus County case, of course, I can be 
contradicted by those who know the files better than I do because it is 
so lon since I saw it, but I do know that the whole controversy about 
the Citrus County indictment stemmed around this clause in the 
contract. 

Mr. Couurer. That was the sole issue, was it not? 

Mr. Caupuez. I just think so, Mr. Collier. 

Mr. Couturier. And in determining whether the case was going to 
be dismissed or go to trial, you had to resolve in your own mind about 
this contract? 

Mr. Caup.e. Yes. 

Mr. Cottier. And you had the evidence pro and con? 

Mr. Caupte. That is my best recollection, sir, that is right. There 
were other circumstances and data that came up from these counties 
somewhere. They had records or something from these counties and 
resolutions from these counties. 

Mr. Co.urer. But these are the other 39 counties. 

Mr. Caup.e. I just do not remember where it was, confirming the 
the fact that there was no exchange contemplated in this agreement. 
They had a lot of that, as [ remember it. Resolutions from counties 
and minutes of meetings. 

Mr. Couturier. You did not think it was necessary that that should 
all be gone into not in the Department of Justice in a conference but 
in a court? 

Mr. Caupte. Mr. Collier, I declare, if there was anything we left 
out in these conferences I do not remember what it could be. We 
just went into everything about this Citrus County case and the 
Panama City case. We talked freely with the Securities and Ex- 
change Commission representatives and told them exactly how we 
felt about the thing and what our views were. 

Mr. Couturier. You did not submit the information to them until 
late. The records show that. 

Mr. Caup te. I declare, there is just bound to be some record of 
shipment from the Department of Justice on these records and data 
going to the Securities and Exchange Commission. 

Mr. Wiuuis. Mr. Collier, this gentleman talks about the letters of 
transmittal. Mr. Paisley said the same thing. Mr. Brooks said the 
same thing. Have you got those letters? Won’t they speak for 
themselves if they were transmitted? 

Mr. Couturier. We do not find it. The letter here indicates they 
never received this information. They are asking for it. 
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Mr. Wiuuts. As of that date? 

Mr. Courier. That is right. They did get them later. 

Mr. Wis. We have got those letters in our records, have we not, 
or have we? 

Mr. Couurer. The letters of transmittal? 

Mr. Wiuuts. Of transmittal of the information. 

Mr. Couuier. Yes, later, but not as of the time the matter was 
under discussion, in February and March. They did not have the 
information. 

Mr. Keatina. The committee will stand adjourned until 10 o’clock. 

Mr. Caup te. I will be here at 9:30, Mr. Chairman. 

(Whereupon, at 3:50 p. m., the subcommittee adjourned to recon- 
vene at 10 a. m., Thursday, May 7, 1953.) 
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THURSDAY, MAY 7, 1953 


House or REPRESENTATIVES, 
SpeciaAL SuscoMMITTEE To INVESTIGATE 
THE DEPARTMENT OF JUSTICE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D. C. 
The subcommittee met pursuant to call at 10:20 a. m., room 346, 
House Office Building, Hon. Kenneth B. Keating (chairman of the 
subcommittee) presiding. 
Present: Messers. Keating, Jonas, Hillings, Willis, and Rogers. 
Also Present: Robert A. Collier, chief counsel, and W. Wade 
Bromwell, staff investigator. 
Mr. Keatine. We will proceed, Mr. Collier. 
Mr. Couturier. Mr. Caudle, please. 


TESTIMONY OF THERON LAMAR CAUDLE, FORMER ASSISTANT 
ATTORNEY GENERAL, DEPARTMENT OF JUSTICE—Resumed 


Mr. Couuier. Mr. Caudle, we concluded yesterday with a discus- 
sion concerning the case known as the Citrus County case, in which 
there was an indictment. 

Now, turning to the Panama City case, as it was known, which was 
the second case, what do you assign as being the reason or reasons for 
the dismissal of that indictment? 

Mr. Caupue. Well, Mr. Collier, I will have to rely upon my memory 
of what took place back there at that time. I think the Citrus 
County case was the first one that was scheduled to be tried. I 
think that was considered in detail first by the Criminal Division. I 
think the Panama City case was second. 

Mr. Couturier. You mean they were not considered together? 

Mr. Caup.e. Yes, sir, they were considered together but I mean, 
you see, there were two separate offenses. One was the Citrus County 
case involving the Securities and Exchange Commission regulations 
and the mail-fraud statute, and the Panama City case I do not believe 
was even recommended for prosecution by the Securities and Exchange 
Commission. 

Mr. Courier. It was a mail-fraud feature only? 

Mr. Caup.te. It was a mail fraud; yes, sir. I mean it was a 
contention it was. 

As I remember the story, the best I can, Mr. Collier, Panama City 
began to default in her bonds back in the early 1930’s, 1931 or 1932, 
and along with other municipalities in the State of Florida the govern- 
ing body was not receiving enough tax money to pay the coupons, 
or the interest, that the bondholders held, and they formed some kind 
of a protective organization. The investors did. 
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Mr. Cottier. Bondholders committee. 

Mr. Caupue. Yes, sir, and I think the Crummer people were the 
ones who sponsored or were the father of the idea of forming a protec- 
tive association. 

Mr. Couuier. Did it come to your attention that any of the defend- 
ants or their attorneys or associates were actually a part of that 
committee, represented the committee? 

Mr. Caupte. I do not remember that. It has been too long for 
me to remember that. But they did form this protective association, 
and the Crummer people obtained powers of attorneys from a good 
many bond investors who had bought bonds from the Crummer 
organization; that there were obligations of Panama City to pay for 
these bonds, Panama City bonds. 

They obtained powers of attorneys from various bondholders and 
they brought action on the delinquents and probably on, I think, 
delinquents in Panama City who had failed to pay, and obtained one 
or two substantial judgments. And then after these judgments were 
obtained there were additional representation agreements entered 
into between the bond investors who had bought from Crummer & 
Co. with the Crummer people. 

The first was the powers of attorneys, and then there were represen- 
tation agreements of some kind, and then later on there were other 
different agreements. And as the years moved on—there was several 

ears went by when at the same time Crummer was instrumental, as 
understand the story, in getting through the legislature of Florida 
a tax upon gasoline. 

Then I do remember that the bonds of Panama City around 1931 
or 1932 were worth about 16 or 17 cents on the dollar, and then as 
conditions improved over the years their value increased, and some- 
where in this picture the Crummer people acquired and bought from 
the investors a lot of the bonds that Panama City was in default on. 
I do not remember. I have some recollection that they paid par on 
the bonds, and then there were agreements in betwixt and between that 
the bondholders would accept interest in a sum much less than the 
original bonds called for. 

Some of the bonds were 5-percent bonds, some were 6-percent 
bonds, and I remember some of the agreements that the Crummer 
people—that the bond investors signed for, in lieu of the 5 percent or 
the 6 percent, they would take 2 percent interest. 

Then there were other agreements that they would accept 3 or 4 
pa interest, and then toward the tail end of the era they were 

eing paid around 5 or 6 cents interest. Then there ensued right 
much litigation. These large judgments were obtained. 

Some of the money that was collected on the judgments, the interest, 
as I remember the story, supplemented by funds from the Crummer 
people, went into a refunding program, and after the bonds had been 
refunded, if I remember, the Crummer people offered to all the bond- 
holders the right to buy the new refunding bonds if they would pay 
around $100 to $110 or $120 on a thousand to pay back Crummer for 
the expense they had incurred over a period of approximately about 
10 years. 

Mr. Couturier. Didn’t the investigation show that the bondholders 
had been paid back their principal and a small amount of interest but 
a larger amount of interest went to the Crummer Co. rather than to 
the bondholders? Isn’t that correct? 
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Mr. Caupie. There was some controversy about, Mr. Collier, 
$75,000 that had been collected on interest on the judgment that had 
been obtained against Panama City in the courts there, and I think 
the Securities and Exc hange Commission contended that the Crummer 
people did not notify the bondholders that they had obtained these 
judgments or that any part had been paid on them. I think that was 
the contention of the Securities and Exchange Commission. 

However, the powers of attorneys that were granted by the bond 
investors authorized them to bring the suits if they saw fit to do so, 
and there seems to have been some argument that it was a presump- 
tion, it was a matter of public record and they ought to know all 
about it. 

Mr. Couiier. What compelled you to dismiss the case in the face 
of the Securities and Exchange Commission report, the investigation 
and the testimony before the ‘grand jury? 

Mr. Caupue. After we heard Mr. Whitehair and Mr. Fly and the 
evidence and the minutes of the county commissioners, and inter- 
rogatories, affidavits, and other data—lI can’t identify any of them 
now—we were just convinced, Mr. Collier, that these people had not 
used the mails to defraud. We just genuinely felt that. 

Mr. Couuier. This indictment was primarily based on mail fraud? 

Mr. Caupue. Using the mails, allegedly sending letters through 
the mail that did not correctly reflect the truth of the situation. 

Mr. Couturier. Now, I will go back to the question I asked you 
yesterday. Why wasn’t the Post Office brought into the discussions 
on this matter? This was a matter in which the Post Office was pri- 
marily interested. ‘They had joined with the Securities and Exchange 
Commission in making this investigation. 

Mr. Caupte. Mr. Collier, if they were brought into it, I don’t 
know, sir. I was not 

Mr. Courier. It is a fact they were not brought in? 

Mr. Cavpte. I do not know that. 

Mr. Couturier. Do you remember ever talking to any postal in- 
spectors? 

Mr. Caupue. Only one, Mr. Mansfield. 

Mr. Couuier. Did he appear at any of these conferences? 

Mr. Caupue. He did not ever appear at any conference I was in 

Mr. Couturier. Did you ask that he appear? 

Mr. Caupue. I do not remember. I just simply left that up to 
Mr. Adams and to Mr. Paisley, these gentlemen who administered 
these statutes, and whether they talked to Mr. Mansfield, | declare 
if I know. 

Mr. Couiier. Was the Post Office notified that the Department 
considered dismissing the case? 

Mr. Caupte. I do not know that, sir, not now. I certainly would 
know it then, but I don’t know now. 

Mr. Couuier. Do you recall taking any steps, yourself, to see that 
they were notified? 

Mr. Caupue. No, sir; I don’t recall that I did. 

Mr. Couuter. Would you say that they should have been notified? 

Mr. Caup.e. Well, I would say, Mr. Collier, that since the Post 
Office Department certainly was investigating the alleged mail-fraud 
angle it was to be assumed they’d be notified. 

Mr. Couurer. Before they were dismissed? 

Mr. Caup.e. Yes, sir. 
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Mr. Coxtuier. And you also say they should have been consulted 
in these conferences? 

Mr. Caupte. Well, sir, it all depends on whether or not—I mean 
I am just retrospective now because I am so far removed from what 
it was back there then, but here were three very able trial lawyers, 
Mr. Paisley, Mr. Madrix, Mr. Brooks, and Mr. Adams—four—and 
if they felt that they did not have all the evidence or ought to talk to 
Mr. Mansfield, it was really up to them to make that decision. 

Mr. Coxuirer. Who was actually in charge of this case? 

Mr. Caupie. Well, Mr. Nash Adams was the section chief. You 
see, the organization in the Criminal Division, that Division consisted 
when I first went in of around 140 attorneys—the war had just ended, 
1945—and it was divided into 7 sections. He was one of the section 
chiefs who administered a group of statutes, related one with the 
other, so there wouldn’t be one section way over here handling a 
statute that would be wedded to this statute here. 

Mr. Couturier. But the point is, whoever was working on this case 
was reporting to Nash Adams and Nash Adams was reporting to 
either you or to the Attorney General, as you said yesterday? 

Mr. Caup te. Yes, sir, he would report to me primarily, and that 
was his duty to do so, to keep me informed. 

Mr. Couiier. But you said yesterday that he carried on more 
conversations with the Attorney General than with you on the case. 

Mr. Caup.e. Well now, whether Mr. Adams talked to Mr. Clark, 
that I know for a fact he did, Mr. Collier, I really don’t know, but I 
certainly—I expected Mr. Adams to keep Mr. Clark informed about 
the case. Mr. Clark stayed pretty close to tse Criminal Division. 

Mr. Courier. Even after he became Attorney General? 

Mr. Caup.e. Yes, after he became Attorney General he stayed 
pretty close to the Division, and he called me very frequently. I 
went to his office very frequently to see him, and ofttimes he would 
have people sit down with his secretaries or he would have them sent 
down to my office. 

Mr. Couturier. Mr. Adams had worked for Mr. Clark in the Criminal 
Division? 

Mr. Caupue. Yes, sir. Mr. Adams held the same position in the 
Criminal Division, the same position when Mr. Clark was Assistant 
Attorney General in charge of that division, as he held under me when 
I was there. 

Mr. Couturier. They were both from Dallas? 

Mr. Caup.e. Yes, sir; members of the bar from Dallas. 

Mr. Couturier. Very close friends? 

Mr. Caup.e. Yes, sir; they were very close friends. 

Mr. Couturier. Would you say that this was a major case in the 
Criminal Division? 

Mr. Caup.e. Yes, sir; I certainly would say that it was a major 
case because of the prominence of the people that were involved, the 
enthusiasm that was shown by those who were investigating the case, 
and not only that, though, because of the fact that for reasons which 
I do not know, two United States Senators had introduced a resolution 
to investigate the case. That made it prominent. Of course it made 
it prominent. 

I think it was an outstanding case, no question about that. The 
Crummer people, R. E. Crummer & Co., were operating in many of 
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the States in the securities field, Minnesota, out in Kansas, Missouri. 
[ don’t know, probably 6 or 8 States. They were closely identified 
to the sale of securities. They had about 15,000 regular clientele, 
if I remember. 

So it was a big organization, and it was a big case. You can’t 
escape that. It was an important case. 

Mr. Couturier. Would you say that the Attorney General took a 
close personal interest in this case? 

Mr. Caup.e. Well, I don’t remember that Mr. Clark took any 
personal interest in this case, hardly any at all. I know that I talked 
to him 2 or 3 times about the case, but he did take a great deal of 
interest in the Division and he kept up with it very closely. Because 
he was recently out of the Division it was a natural thing for him to 
do that. I am sure he wanted me to be successful in the new duties 
which I assumed that he used to have. 

Mr. Couurer. When the decision was made by you and your staff 
to dismiss this case, how did you go about obtaining the approval of 
the Attorney General? 

Mr. Caup.ie. Well, sir, we had all these discussions down there in 
the Department in the Criminal Division, and when we were con- 
vinced we had notified the investigators of the Securities and Exchange 
Commission of everything that we had, and we frankly told them that 
we felt that we had no other alternative but to recommend that the 
indictment be dismissed. 

We wanted them to be sure to inform their superiors exactly the 
reasons why that would be done. 

Then I went up, and we had concluded our exploration «f the case, 
and I know—I remember particularly going to see Mr. Clark about it, 
and he asked that I should make another effort to ask the SEC if they 
had any other information or could gather any information in addition 
to what they had previously made known to us. 

And so the case stayed as it was in that status, and I remember 
{ came back and talked to Mr. Adams and perhaps Mr. Paisley 
Mr. Adams would be the one I'd talk to about that—to notify them 
they should have another conference with them. Mr. French came 
down, Mr. Rubin came down, and I think Mr. Brown. 

Mr. Couurer. Mr. Kelly? 

Mr. Caupte. Mr. Kelly, that is it. 

Mr. Courier. That is the conference that was in the early part of 
May or the middle part of May? 

Mr. Cavupte. I think that was about the last conference we had 
with these gentlemen. They said they did not have anything addi- 
tional to give to us, and that they had submitted all that they had. 

So we told them then what our decision was. They knew already 
what it would be from our former discussions. And so I told them 
again that we were going to recommend to Mr. Clark to get permission 
to dismiss the indictments. We thought it was a proper thing to do. 
And I later—I think I carried the files. I know that I carried some 
memoranda up to Mr. Clark and, if I recall, left them with him, and 
1 told him that a great deal of public interest was in this case and that 
if we did dismiss these indictments I felt sure we would certainly be 
investigated for it. 

Mr. Couturier. You told that to the Attorney General? 

Mr. Caupte. Yes, sir, I told Mr. Clark that. I told him also we 
had discussed that in the Department and we all were willing to under- 
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go a congressional investigation to see that what we believed was 
justice had been done in this case. 

So Mr. Clark kept the files in his office, I remember, Mr. Collier, 
and it was some time thereafter—it could have been a week, it could 
have been more—that I received permission from him to authorize the 
United States Attorney to dismiss the indictments. 

Mr. Co.uier. Did you know whether he was studying those files 
at that time? 

Mr. Cavup te. Sir? 

Mr. Couuiier. Do you know how much study he gave to those 
files? 

Mr. Caupte. No, sir, I do not know. After I had finished and 
gave it to him I felt like our responsibility had been concluded and the 
responsibility transferred to the Attorney General, and we frankly 
told him how we felt about it. I don’t know whether Mr. Clark had 
a conference with Mr. Paisley before—he was up there one time— 
before he made his decision or not. 

I don’t remember, but I know it was some time after that that Mr. 
Clark acquiesced in the matter that we could request the United 
States Attorney to give our full reasons to the district judge, which 
was required under the rules of criminal procedure, so that he would 
know exactly why we understood and felt that the indictments ought 
to be dismissed. 

Then a letter was written to Mr. Randolph Carpenter or Mr. Davis, 
authorizing them to present our views to the district judge, the presid- 
ing judge “of that district, and that was done and the cases were 
dismissed. 

Mr. Coxurer. Was there any particular hurry in getting them 
dismissed ? 

Mr. Cauptz. No, sir, I don’t think any particular hurry. 

Mr. Couuier. Didn’t a series of phone calls result between your- 
self and the United States Attorney’s office? 

Mr. Caup.e. We probably—it would certainly be a very normal 
thing for us to call up the district attorney, to telephone them. 

Mr. Co.uter. To call each day to find out whether the case was 
dismissed? 

Mr. Caup.ie. Oh, you mean after we had sent the request out? 

Mr. Courier. Yes. 

Mr. Caupte. I don’t know, don’t remember whether we followed 
that up. 

Mr. Couturier. You have no recollection of any phone calls back 
and forth between you and the United States attorney in Topeka? 

Mr. Caupte. No, sir. I could have, to see what the court’s 
reaction was to our recommendations that the cases be dismissed, 
but I don’t remember making any calls. But it certainly would not 
have been unusual for me to make them. 

Mr. Cotuier. Did you have any instructions to notify the Attorney 
General when the case had been dismissed? 

Mr. Cavup.e. I do not believe that I did. 

Mr. Couuter. Do you recall notifying him? : 

Mr. Cavupte. Yes, sir, I know I notified him. I don’t remember 
when it was, but it was in the papers when the indictment was dis- 
missed. AP carried it everywhere. 
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Mr. Couturer. Now, yesterday I questioned you about the activi- 
ties of the Department of Justice attorney, the Special Assistant to 
the Attorney General, Sheridan Morgan. 

Mr. Caup.e. Yes, sir. 

Mr. Coxurer. He was not in the Criminal Division. Is that 
correct? 

Mr. Caupugz. No, sir. Mr. Morgan, I believe, Mr. Collier, was 
in the Antitrust Division. 

Mr. Couturier. And he was an antitrust man? That was his field? 

Mr. Caupb.e. Yes, sir. 

Mr. Couurer. Was he assigned in Washington? 

Mr. Caupuez. No, sir, I don’t think so. My best recollection is, but 
of course I could be mistaken, that Mr. Morgan was assigned to an 
office, I believe, out in Kansas City or Topeka or somewhere. 

Mr. Couturier. Kansas City? 

Mr. Caupte. Probably. I know that the Antitrust Divisicn had 
several field offices scattered all through the United States. 

Mr. Couuirer. And he was an antitrust attorney? 

Mr. Caupue. Yes, sir. He was not identified with the Criminal 
Division. I did not know Mr. Morgan personally. 


> 


Mr. Couturier. You did not assign him to investigate this matter? 

Mr. Caupie. Not that I remember. 

Mr. Couturier. Would there have been any reason for you to pick 
out a special assistant, an antitrust lawyer, and assign him to a 
criminal matter? 

Mr. Caupue. No, sir, I wouldn’t go to another division. 

Mr. Couuier. Who wou.d have the power to take a special assistant 


in the Antitrust Division and assign him to investigate a criminal 
matter? 

Mr. Caupue. Well, either the Assistant to the Attorney General, 
at that time known as the Assistant but now the Deputy Attorney 
General. 

Mr. Coxurer. Who was that? 

Mr. Caup.e. I believe at that time Mr. McGranery. 

Mr. Couuier. Mr. McGranery? 

Mr. Caupie. He was the Deputy Attorney General. That was 
known as the Assistant to the Attorney General. I think Mr. 
McGranery was there then. 

Mr. Couuier. Either the Assistant to the Attorney General or the 
Attorney General would have the power to do that? Isn’t that right? 

Mr. Caupue. Yes, sir, you could have the power. There was a 
relation of comity between one division and smuatheer division there. 
If someone would ask—if I had a man out at some place and asked 
him to check into a matter there we could reimburse that division. 

Mr. Couuier. But you would have done that yourself? 

Mr. Caup.e. Yes, sir, I would have done that myself, but I don’t 
ever recall ever - having contacted anybody about Mr. Morgan. 

Mr. Couturier. There wasn’t any antitrust angle in this case at that 
time, was there? 

Mr. Caupte. None that I know of. The only time I know anything 
about the antitrust angle came into this case some time after the in- 
dictments had been dismissed. 

Mr. Coutuier. How did that come up? 
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Mr. Caup.ie. I do not know how that came up. The Antitrust 
Division probably got wind to the thing, and that is the way they get 
information about their cases. 

Mr. Courier. Did they start any investigation? 

Mr. Cavunte. I believe that they did. 

Mr. Couuier. Did they conclude the investigation? 

Mr. Caupue. No, sir; the investigation never did get under way. 

Mr. Courier. What happened? 

Mr. Caup.ue. I think it started, Mr. Collier. 

Mr. Couturier. What happened? 

Mr. Caup.e. But this is certainly hearsay. I mean I never did 
talk to anybody in the Antitrust Division about it, but I just heard 
some of the men there in the Department say that an investigation 
had been instituted by the Antitrust Division and that the investiga- 
tion had been withdrawn and the FBI would have jurisdiction in that 
field, you see. So an inquiry could be made with the Complaint 
Section or the Antitrust Section to see whether in fact one was begun. 

Mr. Couuier. This was long after the indictments were dismissed? 

Mr. Caup.e. Yes, sir. It was a pretty good while after that. 

Mr. Couturier. Mr. Morgan was out in Topeka, Kans., investigating 
the Crummer case, as we understand it, during the time it was under 
consideration? 

Mr. Caupue. Well, I know that Mr. Morgan came back, and that 
was the first time I met the gentleman because he was not in Wash- 
ington when I came up from Asheville. 

Mr. Couurer. But he didn’t come back and report to you? 

Mr. Caupue. No, sir, I think it was a casual conversation I had 
with the gentleman when he came to me. 

Mr. Couturier. He mentioned just casually that he had been out 
there? 

Mr. Caup.te. Yes, sir, he brought the thing up. He expressed 
some doubts that the Government could win the case to me, just a 
brief conversation. I don’t think I talked to the fellow but just a few 
minutes. 

Mr. Couturier. You don’t remember his saying who sent him, or 
anything else? 

Mr. Caup.e. No, sir, sure don’t. 

Mr. Couturier. Have you ever had any other case of this importance 
where someone from another division, a special assistant to the At- 
torney General, went out and made an investigation on a case? 

Mr. Caupuez. I don’t know. I do know this, that when we had the 
Kansas City vote fraud case, our investigation, that brought in—— 

Mr. Couurer. That is what I had in mind. 

Mr. Caupte. That brought in Graham Morrison and John Sonnett. 

Mr. Couuier. That was a pretty important case, wasn’t it? 

Mr. Caup.e. Oh, it sure was. 

Mr. Coiurer. Would you say this was the same stature? 

Mr. Caup.e. Sir? 

Mr. Couuier. Would this case be of the same stature? 

Mr. Caupue. I think the Kansas City vote case was a mountain 
compared to this case. 

Mr. Courier. But nevertheless this was a major case in the Crimi- 
nal Division? 
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Mr. Caupie. Unquestionably it was a major case, yes, sir. That 
is why we devoted so much time to it. I mean, it had large propor- 
tions to it, and we were very cautious about it. We were very careful 
about this thing. I know I was. I know that Mr. Paisley was, Mr. 
Brooks was, and Adams and Madrix. We all were. 

Mr. Couturier. The purpose of my questions is to seek an explana- 
tion from you as to why the special assistant to the Attorney General 
in the antitrust field would be out in Topeka investigating a criminal 
case. 

Mr. Caupte. Mr. Collier, I just don’t know. I know I didn’t 
send the fellow out there. He was not in my Division. 

Mr. Couturier. Someone higher than an assistant attorney general 
would have to do it. Isn’t that right? 

Mr. Caup.e. Probably so, yes, sir. 

Mr. Couuier. That is all. 

Mr. Kearinc. Mr. Caudle, when we returned yesterday at noon 
| asked you to canvass or to search your mind and be prepared to tell 
the committee any other cases where defendants that challenge the 
validity of indictments and indictments have been sustained in the 
Supreme Court where the Justice Department later walked into court 
and dismissed the case. 

Mr. Caup.ue. Yes, sir. 

Mr. Keatine. Do you have any? 

Mr. Caupue. Yes, sir, Mr. Chairman. On July 28, 1949, Hon 
George H. Fallon of the House introduced into the Congressional 
Record an extension of his remarks concerning an address made by 
Mr. Phillip B. Perlman. 

Mr. Keatine. Would you speak louder, please? 

Mr. Caupte. Hon. George H. Fallon of the House of Representa- 
tives introduced into the Congressional Record his extensions of 
remarks concerning an address made by Phillip B. Perlman, Solicitor 
General of the United States. 

This was a speech that Mr. Perlman had made, and the subject of 
the speech was, The Work of the Office of the Solicitor General of 
the United States. 

On page 18 of this speech, which was printed without Government 
expense, as shown here on the face—I suppose it was—is this paragraph 
here which I would like to quote to partially answer your question. 

The most unusual nonadversary role of the Government is, I believe, cases in 
which the Government confesses error. For obvious reasons confessions of error 
by private counsel are extremely rare, but the Government, whenever convinced 
that an injustice has been done, informs the court of its view and joins in the 
application for relief. 

One of our most eminent Federal court of appeals judges is said to have remarked 
that, “It is bad enough to be reversed by the Supreme Court, but I will be damned 
if I would be reversed by the Solicitor General.’’ That is an understandable 
reaction, but I think subject to some qualification because the Supreme Court 
is free to accept or reject the Government views. 

And on page 19 Mr. Perlman recites six cases, I believe, wherein 
the Government has been successful in the district court and in the 
circuit court of appeals and on the granting of a certiorari by the 
Supreme Court at different stages, either while the case was pending 
in the Supreme Court or after the Supreme Court had reversed the 
lower court, or whatever it was, where the Solicitor General’s office 
confessed error, notwithstanding a conviction that had been sustained 
in the district court and in the circuit court, up to the final stages. 
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These examples are given here on this page 19 and parts of page 
20, Mr. Chairman. 

Mr. Keartina. May I see the document? 

Mr. Caupte. Yes, sir. You begin right here on page 18. 

Here is another case here, sir, which was pending at the October 
term, 1945, Carl B. Williams, petitioner, against the United States. 

This man was convicted of a statutorv crime of rape on an Indian 
reservation, and his conviction was sustained by the circuit court and 
his counsel petitioned the Supreme Court for a writ of certiorari, 
which was granted, after his conviction and after the trial and after 
the case had been argued in the circuit court on the petition for 
certiorari. 

I have here a brief that was filed by the Acting Solicitor General, 
at the time a Mr. Hugh B. Cox, where the petition for a certiorari 
was not opposed by the office of the Solicitor General. 

Mr. Keatina. In that case the man had been tried. There had 
been a trial and he had been convicted. Isn’t that right? 

Mr. CauDLe, Yes, sir. 

Mr. Kreative. In this case there never was a trial of these defend- 
ants in any way, was there? 

Mr. Caupue. No, sir. All of these cases I cite and you have 
there, are cases that were tried and even after the convictions the 
Government found out that there was an error—that there was an 
error and they got additional information and the Government, after 
conviction, confessed error. 

Mr. Keatine. That frequently happens. We all know that. My 
question to you was, do you know of any other case where the de- 
fendants challenged the validity of the indictments and that case was 
carried to the Supreme Court of the United States and validity of the 
indictments was sustained when before any trial was held the Justice 
Department walked in and dismissed the cases. Is there any other 
case that you know of? 

Mr. Caupte. No, sir, I do not know of any, Mr. Keating. 

Mr. Keating. Who brought these things to your attention? 

Mr. Caup.e. Yesterday afternoon after you had asked me that 
question and when the committee had adjourned I saw Mr. McInerney, 
Mr. James McInerney, very closely associated with me in the Criminal 
Division and was my first assistant when I was in the Tax Division. 
I asked him did he know of any case. He said he remembered Mr. 
Perlman making a speech about it. I asked him would he get the 
information for me if he could and he did and he gave this informa- 
tion—he gave to me what you have there now and this morning I 
asked him could he get any other information and he brought me a 
copy of the brief which I was on in the case of Carl B. Williams, 
petitioner, against the United States, in which the Supreme Court 
granted a certiorari. 

Mr. Kerarrna. In all of those cases a trial had been held? 

Mr. Caup.e. Yes, sir; a trial had been held and they were con- 
victed. 

Mr. Kearina. Now, this man Sheridan Morgan, the first time you 
say you ever saw him was when he came back from his investigation 
in Kansas? 

Mr. Caupte. As far as I remember, Mr. Keating, that is correct, sir. 

Mr. Keatina. You did not know about his having been out there 
until he came and told you? 
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Mr. Cavupte. No, sir; I do not believe I knew Mr. Morgan had 
been out there on this case, sir. 

Mr. Keating. Was it not an unusual thing to take a man out of 
the Federal office of the Antitrust Division and send him to a different 
area to investigate a criminal case prior to its having been tried and 
at a time when the Department was considering the question of 
dismissing it? 

Mr. Caup.e. Well, sir, it certainly was out of routine. 

Mr. Keatina. Except in the case of the Kansas City vote fraud 
do you know of any other case where that was ever done? 

Mr. Caupte. No, sir, Mr. Keating, I do not. I cannot remember 
any. There may be others. I do not know, sir. 

Mr. Keatinc. When you told Mr. Clark if these cases were dis- 
missed there would surely be a congressional investigation, what 
did he say? 

Mr. Caupte. I do not know, sir. I think it made him sort of wary 
about agreeing to dismiss the cases. 

Mr. Keatine. But he finally agreed to it? 

Mr. Caup.e. Yes, sir, he concurred with us. 

Mr. Keatine. You both recognized you would face a congres- 
sional investigation about it? 

Mr. Caup.e. Yes, sir, I knew a case that prominent just could 
not miss. Yes, sir. 

Mr. Keatine. Now, Mr. Caudle, you gave, as I understood it, as 
your reason for recommending the dismissal of the Citrus County 
case, the fact that you felt that that contract upon which the case 
turned or upon which you felt it turned, could not be interpreted as 
calling for an exchange of these bonds? 

Mr. Caupue. That is right. 

Mr. Keatina. That was the principal reason? 

Mr. Caupuz. As I remember, the object of controversy involved 
in the Citrus County indictment was that little clause in that master 
contract that Mr. Pleus had prepared and Crummer had signed 
with Citrus County. 

Mr. Keatina. Well, now, at the time that you made that decision 
were you aware of the fact that the defendants had made exactly 
that contention in court before Judge Savage and that Judge Savage 
had written an opinion in which he had said that he could not pass 
upon it and it would have to wait a trial of the case before he could 
determine what the contract was? 

Mr. Caupue. I do remember, Mr. Keating-—it has been a pretty 
good while ago but I knew about Judge Savage. We all discussed 
some phases down there in the Department, of course. Of course, 
Judge Savage was passing purely on the language of the indictment. 

Mr. Keatina. He was passing upon the terms of the contract. 

Mr. Caupie. Probably but 1 know he passed on the indictment. 

Mr. Keatine. Were you aware at the time of the fact that he said 
this cannot be determined until there is a trial of the issues. 

Mr. Caupte. Mr. Keating, I just cannot be absolutely positive, 
but I do know we realized Judge Savage’s decision. 

Mr. Keatina. In the Panama City case, as I understood it, your 
principal reason—and if I am in error please correct me—for dis- 
missing was that the bonds had earlier been at a low point. 

Mr. Caup.e. Yes, sir. 
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Mr. Keartine. And that the bondholders had gotten back their 
principal and some of their interest. 

Mr. Caup.e. That is right, sir. 

Mr. Keatinc. You were aware of the fact they had not gotten 
back all of their interest? 

Mr. Caup.e. We realized they had not gotten back all of their 
interest, because some of those bonds drew 5 percent and some 6 per- 
cent and they had agreements—Mr. Crummer and them had agree- 
ments with the bondholders that they would accept less, like 2 per- 
cent in lieu of 5 percent, and then the agreement would increase, and 
they would sign new agreements; instead of getting the 2 percent 
they would get 3 percent or 3% percent. 

Mr. Kearinec. You were aware of the fact that the contention was 
made by the SEC that the Crummer people had collected funds under 
these powers of attorney and representation agreements which belong 
to the bondholders and which the bondholders had received? 

Mr. Caupue. Yes, sir, we were aware of that, because we had 
obtained those judgments resulting from powers of attorney that the 
bondholders had given the Crummer people, with authority to bring 
suits. 

Mr. Keatine. Now, there were a lot of letters brought to your 
attention by the defendant’s attorneys, Fly and Whitehair, saying in 
substance they were not complaining, that the bondholders were not 
complaining. Did you have other letters brought to your attention 
from other bondholders that were complaining? 

Mr. Caupue. I remember, Mr. Keating, that we discussed down 
there that not a single bondholder had filed a complaint or had written 
a letter to the Crummer people. I believe I could be in error. 

Mr. Keatine. Who told you that? 

Mr. Caup.ue. I do not know, because we sure discussed it. We 
explored that idea in our conferences there. 

Mr. Katine. You explored the way in which these letters had been 
obtained? 

Mr. Caup.e. No, sir; the letters I saw that Mr. Fly brought to me 
the first time, the first time I saw him was the first time I knew 
about the letters. And, how he had obtained the letters, I really do 
not know. 

But those letters were pretty hostile about the way the Crummer 
people had been treated. There was about 3 or 4 

Mr. Keatina. There was no letter to the other side, complaining 
by the bondholders, that ever came to your attention? 

Mr. Caupute. None that I know of, Mr. Keating, right now. None 
that I know of. 

Mr. Keatina. I received a letter just since this hearing, from one 
E. R. Eakins, out of Wakefield, Kans. I do not know the gentleman. 
And, he says: 

It is with much concern, I notice by the newspapers, AP news, regards your 
subcommittee hearing of the R. E. Crummer et al., mail fraud. 

For your information I beg to state I am a victim of R. E. Crummer et al., 


inasmuch as the Brown-Crummer Co. of Topeka, Kans., sold me a city of Panama 
City bond. The bond later was defaulted as to principal and interest. 


He goes on, and I will not read it all. But he says: 





I understand there were some $787 accrued on my bond that was refunded, 
but this amount the Crummer outfit shortchanged me. 
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This man was the holder of a $1,000 bond. 


I have not accepted their settlement; and now feel it is time this matter is 
straightened out. 

Now, no letters of that nature ever came to your attention? 

Mr. Collier, would you show that to Mr. Caudle, please? 

(The letter referred to was shown to the witness.) 

Mr. Caupue. I do not remember any, Mr. Keating. 

Mr. Keating. Did you search out and ask any post office people 
or SEC people whether they had ever received letters of complaint? 

Mr. Cavup.z. I do not know whether Mr. Paisley or Mr. Adams 
did or did not, Mr. Keating. That would be a function of those in 
the General Crimes Section to do, sir. I was just so busy there with 
everything else that I would rely, of course, upon my associates, 
whom I had confidence in. 

They will have to be asked. I just do not know. 

I do know this, though, that a fellow named Schaeffer, when I 
believe the Crummer people filed a motion for a bill of particulars 
I remember that name, Schaeffer because that is the name of 
fountain pen—I remember Mr. Schaeffer’s name was used in those 
bills of particulars there, saying he was one of the people who had been 
defrauded, and Mr. Schaeffer deeply resented it, and I think he was 
one of 11 people in the bill of particulars that complained: it was not 
true, and their name ought not to be used in the indictment. 

Are you familiar with Mr. Schaeffer’s testimony? 

Mr. Katine. I am afraid I am not, at the moment. 

Mr. Caupue. That fellow, 1 do know we discussed that down there 
about Mr. Schaeffer, and he deeply resented being made a part of that 
indictment, with allegations of using the mails to defraud, and that 
he was defrauded, and I think he took some action about it, made 
some effort to explain that he was not in sympathy with what the 
Government was using his name for. 

Mr. Keatina. These letters impressed you, did they, from these 
bondholders? 

Mr. Caupte. To start off, Mr. Keating, they sure did impress me. 

Mr. Keatina. They did, because you dismissed the indictment? 

Mr. Caupte. Yes, sir, but the facts,that Mr. Fly, and Mr. White- 
hair had accumulated, which they had never been able to give to the 
SEC authorities or to the district attorney’s office—they never 
had a hearing. 

When they brought all that stuff into us and we considered it, 
that was the consoling thing that moved us to dismiss the indictment, 
not these letters here. 

Mr. Keatina. Do you know anything about, or, were you in the 
Department when the United States attorney oud in Kansas was 
asked to send to you the grand jury minutes? 

Mr. Cauptz. Do you know when that was? I left in September, 
1947. I transferred to the Tax Unit. 

Mr. Keatina. You left the Criminal Division in September, 1947? 

Mr. Caup.e. Yes, sir. 

Mr. Keatine. You do not know anything about the switch of 
covers on these grand jury minutes? 

Mr. Caup.e. No, sir. The only thing I know about that is what 
I saw in the papers. 
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Mr. Keartinea. It struck you as an unusual procedure, did it not? 

Mr. Caup.e. Well, sir, it sure did. 

Mr. Keatine. You do not pass the grand jury minutes around 
promiscuously around the Department? 

Mr. Caup.e. No, sir, you might get messed up with the Federal 
judge if you do that. 

But I will tell you, Mr. Keating, the Antitrust Division, after 
these cases were dismissed—I thought about it when I saw that thing 
in the papers there. I wondered if you inquired of the Antitrust 
Division, if they had anything to do with that transcript of the grand 
jury testimony? I just do not know. 

Mr. Keatine. Well, we bave asked the Justice Department to make 
an investigation, and I understand the FBI is now conducting such 
an investigation. 

Mr. Caup.e. They will find out. They sure will. 

Mr. Keatina. You think they will? 

Mr. Caup.e. Yes, sir; they sure will. 

Mr. Keatina. Mr. Willis? 

Mr. Wiuuts. I have just a few questions. 

Mr. Caup.e. Yes, sir. 

Mr. Wis. Now, you have testified, and it is in evidence, that a 
civil suit was instituted by the Crummers, after the indictment was 
dismissed. 

Mr. Caup.e. Yes, sir. 

Mr. Wiuuis. And that civil suit is in the nature, us I understand it, 
of a tort action for malicious prosecution, in a technical way, but it 
does have some antitrust features. 

Mr. Caup.e. Yes, sir. 

Mr. Wituis. Now, do you know that? 

Mr. Caup.e. Yes, sir. 

Mr.Wiu1s. Now, the question I want to ask you is this, and I do not 
want you to speculate or guess. Just tell us what you know. 

Mr. Caup.e. Yes, sir. 

Mr. Wiis. Would you know whether Mr. Morgan’s connection 
with this case had to do with the initial prosecution of the Crummers, 
or the investigation, if such it was, in connection with that civil suit? 

Mr. Caup.e. I do not know, Mr. Case. 

Mr. Keratina. This is Mr. Willis. 

Mr. Caupte. I mean Mr. Willis; ves, sir. 

I beg your pardon, Mr. Willis. I ought to have known better, 
anyway. 

Mr. Wits. Now, we heard, I believe, testimony, though you were 
not specifically questioned about it, concerning that 2-day conference 
on February 14 and 15, here in Washington, attended by yourself and 
your staff, including Mr. Paisley, Mr. Brooks, Mr. Fly, Mr. Whitehair, 
and Mr. Brown, Mr. Hart, Mr. Davis, and perhaps some others. 

Mr. Caup.e. Yes, sir. 

Mr. Wiuuts. Do you recall that conference? 

Mr. Caupte. Yes, sir; I thought we never would get through with 
the thing, Mr. Willis. It went on, beginning one day and ending late 
in the afternoon, I think, in another. It just wore me out. It sure 
did. 

Mr. Wits. Well, now, what I want to ask you is this: If you 
remember whether those letters that had been submitted to you, 
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and perhaps other material, which were very much in evidence dur- 
ing those 2 days, were for anybody to see and talk about? 

Mr. Caupte. I do not remember, Mr. Willis, any other comment 
about the letters during these conferences. It could have come up. 
I know they were brought to me by Mr. Fly when he came to see me 
the first time, but if we had any further reference to those particular 
letters during that particular conference, I have no recollection of it 
at all. I just do not know, sir. 

Mr. Wiuurs. What was the general nature of the discussions? 
Was there a statement, a general statement, of presentation by the 
Crummer lawyers? 

Mr Caup.e. Yes, sir. That was the combination of the agreement 
that I had—the agreement I had with Mr. Fly was if he would give 
all his data to us, then our men would become thoroughly saturated 
with his contention, and then we would let the SEC have it, and they 
would become thoroughly familiar with it, as well, and then we would 
have a full general conference on the whole thing. 

And, on that day, if I remember, I think that the SEC attorneys 
really went to work on Mr. Fly and Mr. Whitehair in that conference. 

Mr. Wixtuts. That is exactly what I am driving at. 

Mr. Caup.e. I think they did, yes, sir. 

Mr. Wits. Was there only a general statement by Mr. Whitehair, 
or was there a probing of that case by your staff and the SEC lawyers, 
questioning them about what the case was all about, and for what 
reason did they have the boldness to ask for dismissal. 

Mr. Caupte. [| think it is just hard for me, Mr. Willis, to recollect 
what took place during that long conference, but I do know there were 
just countless questions asked by the SEC attorneys to Mr. Whitehair 
and to Mr. Fly, testing out their contentions which had been presented 
to us, you see. 

That was the purpose of the conference, to give a test. 

Mr. Wiuuis. Do you recall Mr. Bangs, the insurance representative? 

Mr. Caupue. Mr. D. W. Bangs. 

Mr. Wiuuts. Did he make a statement? 

Mr. Caupie. Whether he was in that conference or not, I do not 
know. I was in one conference he was in, and Mr. Bangs did make a 
statement there. He stated that he had interpreted that clause in the 
contract involving Citrus County, and that he had advised his people 
that the Crummer people were under no obligations to make an ex- 
change, and they had about $40,000 in bonds, in Citrus County, and 
those bonds had been sold to Crummer, I believe, and they turned 
around and bought $50,000 more of bonds. 

Is that not right? 

Mr. Wiiuts. It is in evidence that they held some $95,000 worth of 
bonds. 

Mr. Caup.e. Yes, sir; they had a big block of it. 

But, I declare, I do remember Mr. Bangs stating that he had read 
the contract thoroughly, and he had read the clause that was being 
questioned, and he could not find that that could be interpreted as 
being an obligation upon the Crummer people to exchange these bonds. 

I could be wrong about that, Mr. Willis, but I declare, I sure do 
remember Mr. Bangs making a statement about that, in reference to 
that. 
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Mr. Wits. Now, you have not had the benefit of reviewing the 
Department files before your testimony; or have you? 

Mr. Caupue. No, sir. I have a copy of a memorandum I found in 
my house the other night. 

I was invited to make a speech at a country church Friday night 
in my nearby home, and was trying to find data for a speech, and I 
ran across some memorandums that I referred to yesterday that Mr. 
Ben Brooks had, and also copies of a memorandum that I sent to 
Mr. Clark, and I read those things over. It brings back some of the 
things that I already knew. 

Mr. Wiuuts. That is all. 

Mr. Kearina. Just to clear up one matter raised by Mr. Willis 
in his questions, this report which Mr. Sheridan Morgan made to you 
about his investigation was made prior to the action taken by the 
Department in dismissing these indictments; was it not? 

Mr. Cauptue. Yes, sir. Yes, sir, Mr. Keating. He saw me a 
pretty good while before this. 

Mr. Keatina. That is long before any civil suit started? 

Mr. Caupue. Oh, yes. The civil suit started by the Crummers, 
I believe, was begun a long time after these indictments were dis- 
missed. 

Mr. Wiis. That is exactly what I was trying to find out from you. 

Mr. Cavupue. I did not understand. 

But I was sure the action was brought a long time after the indict- 
ments were dismissed. 

I have a copy of the complaint here that was filed. I found that, 
too, in my file, and would be glad to give it to the committee, to Mr. 
Collier here, if you want it. 

Mr. Coxurer. The civil complaint? 

Mr. Caupte. Yes, sir. 

Mr. Couuier. No, that is not necessary. 

Mr. Jonas. Mr. Chairman, I have a few questions. 

Mr. Keatine. Mr. Jonas—— 

Mr. Jonas. Mr. Caudle, did you have a personal interview with 
Mr. Bangs in conjunction with your other office associates? 

Mr. Caup.e. Yes, sir, he was in the presence of all of us. 

Mr. Jonas. The answer is yes, sir. 

Mr. Caupue. Yes, sir. I did not have a private conference. He 
was in the presence of all of us. 

Mr. Jonas. Did you ascertain what position Mr. Bangs held with 
the company. 

Mr. Caupte. He was the chief—this was a big insurance company. 

Mr. Jonas. I understand that. 

The question is: Did you ascertain what position he held with the 
company? 

Mr. Caup.e. Yes. 

Mr. Jonas. What was that position? 

Mr. Caupte. I do not remember the title he had, but he was the 
chief adviser of this company, in the purchase of bonds and securities. 

Mr. Jonas. I see. 

Mr. Caup.e. Yes, sir. 

Mr. Jonas. Can you tell us whether he is an attorney or not? 

Mr. Caupte. Mr. Bangs? 

Mr. Jonas. Yes, sir. 

Mr. Caupte. I really do not remember now. 
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Mr. Jonas. I think that it is already in the record that he is not an 
attorney. Mr. Bangs expressed the opinion of the validity of this 
contract in question. 

Mr. Caup.e. Yes, sir, and particularly the clause involving what 
the bill of indictment was, what theoretically was placed upon that 
clause about the exchange of bonds. 

Mr. Jonas. Mr. Bangs was talking as a layman, and not as an 
attorney. 

Mr. Cavup.e. If he was not a lawyer, he had to be talking from the 
viewpoint of a layman; yes, sir. 

Mr. Jonas. Did you adopt his statement as to the interpretation 
of the contract, as being sound and worthy of consideration from a 
legal standpoint? 

Mr. Caupte. No,sir. But his construction of it seemed to conform 
to what we unanimously felt about it. 

Mr. Jonas. Mr. Bangs sort of talked along the lines that you were 
thinking about? 

Mr. Caupue. Yes,sir. Yes,sir. He sure did. 

Mr. Jonas. Now, Mr. Bangs, when he testified or made a statement 
at your conference, was not under oath, was he? 

Mr. Caup.e. No, sir; none of them were under oath. 

Mr. Jonas. And Mr. Bangs was not? 

Mr. Caup.e. Mr. Bangs was not under oath. Nobody was. We 
did not swear anybody. 

Mr. Jonas. But what Mr. Bangs said at that time left some impres- 
sion with you, did it not? 

Mr. Caup.e. Yes, sir; I must say it made an impression on me, 

Mr. Jonas. Did you read the grand jury minutes? 

Mr. Caupue. No, sir. 

Mr. Jonas. The grand jury minutes, that was testimony taken 
before the grand jury in closed session, and that testimony is under 
oath; is that not true? 

Mr. Caupte. Yes, sir. Anybody that goes before the grand jury 
has to be sworn before they testify. 

Mr. Jonas. Now, you did not read the grand jury minutes, the 
testimony under oath? 

Mr. Caup.e. I did not; no, sir. 

Mr. Jonas. And that testimony under oath was rather persuasive, 
if you had read it, as to the merits and demerits of this kind. 

Mr. Caup.e. I think so, Congressman; I think so. But I did not 
read the grand jury reports, nor did I read the report of the Com- 
mission. 

Mr. Jonas. I understand you did not read it. 

Mr. Caupue. The one that presides over that office relies upon the 
men to keep him out of trouble. 

Mr. Jonas. I am not questioning why you did not read it. [ am 
merely asking you for an answer as to whether you read the grand jury 
minutes, and your answer is “ No.”’ 

Mr. Caupur. The answer is “‘No.”’ I sure did not. 

Mr. Jonas. Now, did you read any one or all of these 300 letters 
that you said were submitted by Mr. Fly? 

I may be in error, and I think in fairness to you, you stated you 
were just making a guess at those 300 letters. But, did you read 
any one or all of the 300 letters that were submitted? 
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Mr. Caupuez. No, sir; but I read all until I got tired. I read a lot 
of them, Congressman. 

Mr. Jonas. Then, up to the time you got tired, were you impressed 
by the letters? 

Mr. Caupue. Yes, sir, I sure was. 

Mr. Jonas. Those letters were self-serving documents, were they 
not? 

Mr. Caupue. Those letters surely spoke for themselves, if the 
people were telling the truth in the letters. 

Mr. Jonas. You took the letters at face value? 

Mr. Caup.e. I took the letters as starting off an interesting ques- 
tion as to whether these people were guilty or not guilty. 

Mr. Jonas. I understand that. But for the purpose of determining 
whether these parties were not guilty, or were guilty, you took those 
letters into consideration at arriving at your final judgment, did you 
not? 

Mr. Cavup.e. It certainly played some part in it. It certainly had 
an initial beginning. 

Mr. Jonas. Among those letters, did you find any that were written 
by a witness who had been under oath and testified before the grand 
jury under oath? 

Mr. Caupue. I do not even know the name of the witness who 
went before the grand jury. 

Mr. Jonas. I may be in error, but I think you stated a Mr. 
Schaeffer had submitted a letter, and I thought you said Mr. Schaeffer 
also appeared as a witness before the grand jury. 

Mr. Caupte. No, sir. 

Here is what I remember about Mr. Schaeffer. I believe that 
Mr. Schaeffer’s name was used in a count in the indictment, because 
when the defense counsel moved for a bill of particulars—and I cannot 
be accurate, but when the defense counsel moved for a bill of par- 
ticulars, it was brought out in the bill of particulars that Mr. Schaeffer’s 
name had been used on the basis that he had complained that he had 
been cheated and defrauded, or otherwise taken advantage of. And, 
Mr. Schaeffer, as I remember, was rather resentful about it, and did 
not want his name used in that capacity. 

Mr. Jonas. Did Mr. Schaeffer submit that disposition in writing 
to you? 

Mr. Caupue. No, sir. 

Mr. Jonas. The answer is “No,”’ sir. 

Did Mr. Schaeffer appear in any of your conferences? 

Mr. Caupute. No, sir. 

Mr. Jonas. Then, how did you obtain this information, except by 
hearsay? 

Mr. Caupte. I obtained this information by reading over a copy 
of the memorandum which was prepared back in 1946 or 1947, and 
there I saw the name of Mr. Schaeffer, and I remember the incident 
being brought up somehow or another in that thing. 

Mr. Jonas. Your recollection as to Mr. Schaeffer’s position in this 
picture was refreshed by reading a memorandum about a year later, 
pertaining to this proceeding, is that correct? 

Mr. Caupie. Not a year later, but last Saturday night. 

Mr. Jonas. It was last Saturday night that you read it? 

Mr. Caupte. Yes, sir. 
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Mr. Jonas. And this Mr. Schaeffer was never interviewed by you? 

Mr. Caup.e. I do not even know the fellow, no, sir. I do not even 
know where he lives. 

Mr. Jonas. And in that memorandum you noticed that Mr. 
Schaeffer was highly incensed and rebelled against the fact that his 
name had been used in the proceedings that took place in the district 
court of the State of Kansas, is that correct? 

Mr. Cavupte. I surely do not want to make any misrepresentation 
here, but if those memorandums, as Mr. Collier says, were introduced 
here, Mr. Schaeffer’s name is mentioned in those, somehow or another. 

Mr. Jonas. Then, when you are making that statement, you are 
making that to the best of your rec ollection? You do not know 
whether it is accurate or pot? 

Mr. Caup.e. I do not know whether it is accurate or not, but that 
s my best recollection. 

Mr. Jonas. Now, in addition to the letters, and Mr. Bang’s testi- 
mony, and so on, you also had a statement from Mr. Fly, the attorney. 

Mr. Caup.e. Yes, sir. 

Mr. Jonas. Mr. Fly said, if my minutes are correct here, that it 
would appear upon investigation that this case should be dismissed, 
because a great injustice had been done, or words to that effect. 

Mr. Caupte. Yes, sir, he said that to me when he first came in. 
That was an oral statement to me. 

Mr. Jonas. Now, Mr. Fly represented himself to you as the at- 
torney for Mr. Roy E. Crummer and some of the other defendants in 
the case? 

Mr. Caupte. One of the attorneys, yes, sir. 

Mr. Jonas. And were you taken by surprise, or did it impress you 
as a usual statement by a defendant, who was coming in to plead the 
cause? 

Mr. Caup.e. Yes, sir, it sure did, Congressman. He told me 
this—I remember—I never knew Mr. Fly before. I had never met 
the gentleman, except by reputation. 

He came in there slowly, and he says, “Lawrence Fly is my name.’ 

And, I said, “I am glad to know you. 

Mr. Jonas. For the purposes of brevity and time I will excuse you 
from giving all the details. 

Mr. Caup.e. Yes, sir. 

Mr. Jonas. My question is: Were you impressed by the statement 
of counsel for the defendant, who came in to plead the cause of a 
client who had been indicted? 

Mr. Caup.e. Yes, sir. 

Mr. Jonas. And he said to you, “If you look into the back of this 
and all things that led up to it, you will come to the conclusion that 
I do, that a great injustice has been done, and the indictment should 
be dismissed.”’ 

Were you impressed by that? 

Mr. Caupie. When he made that statement, I really wanted to 
hear from him. 

Mr. Jonas. I did not get that? 

Mr. Caupie. When he made that statement, I really wanted to 
hear from him. 

Mr. Jonas. You were impressed by his statement, by what he said? 

Mr. Caup.e. Yes, he aroused my curiosity. 
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Mr. Jonas. A defense counsel comes into your office, and you 
never saw him before? 

Mr. Caupte. Yes, sir. 

Mr. Jonas. And subsequent to that time you knew a special 
attorney general had been assigned to help gather the evidence and 
present this matter to the grand jury, and after the case it went to 
the circuit court, and after a writ of certiorari had been filed, counsel 
came in and said, ‘My name is Fly. I represent the defendant, 
Mr. Attorney General. I want to make a statement and tell you 
that your office made a grave mistake. You let me tell you the facts, 
as I understand them, and then I think you will come to the same 
conclusion, that this case should be dismissed.”’ 

Is that what impressed you? 

Mr. Caupue. Well, sir, it certainly did start off to impress me. 
Yes, sir, it sure did. 

Mr. Jonas. Now, pursuant to that meeting, did you at any time 
after the letters were produced, showing that some of these witnesses 
were recanting or at least making a statement that they had not been 
defrauded or no wrong had been done to them, did you then make an 
investigation as to how these letters were obtained? 

Mr. Caupte. No, sir. 

Mr. Jonas. That answers the question, sir. 

Mr. Caupte. No, sir; I sure did not. 

Mr. Jonas. And if those letters contained—in that group of letters, 
if there were any letters that had been obtained from witnesses who 
testified before the grand jury, under oath, did you make any investi- 
gation or order an investigation to be made as to how those letters 
were obtained from those witnesses, in order to determine whether 
any intimidation had been practiced or what pressure had been put on? 

Mr. Caup.e. No, sir; I did not. I read those letters over. 

Mr. Jonas. May I ask you this: Prior to the time you took on 
your duties in the Attorney General’s Office, had you had experience 
as a prosecutor? 

Mr. Caup.e. Yes, sir. 

Mr. Jonas. Where did you have that experience? 

Mr. Caup tz. I tried more than 23,000 unfortunate people before I 
came to Washington, Mr. Congressman. 

Mr. Jonas. Did you prosecute them or defend them? 

Mr. Caup.e. Prosecuted them. 

Mr. Jonas. What was your position? 

Mr. Cavup.x. I was solicitor of the county court of my county for 8 
years, and then in 1940 I was appointed and confirmed as United 
States attorney for the western district of North Carolina, which had 
28 counties. 

Mr. Jonas. You were United States attorney for the western 
district? 

Mr. Caupue. Yes, sir. And for 5 years I was trying civil and 
criminal cases almost every day. I only had two assistants, and we 
had a million people in the district. 

Mr. Jonas. In that category in which you were working as United 
States attorney, did you ever have occasion in North Carolina to 
investigate situations similar to this, where the defense counsel 
came in and produced letters from a witness who had testified under 
oath before the grand jury, to determine under what circumstances 
those letters were obtained? 
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Mr. Caupte. I do not know, Mr. Congressman, but I had tried 
almost every conceivable type of case the Government has to offer. 
And I indicted people who were innocent, and I have ope nly confessed 
my error in the court and begged the newspapers to try to restore the 
integrity to the men. 

Mr. Jonas. I will commend you for that attitude. But what I 
want to know is this: In your experience as United States District 
Attorney, it is customary or is it not rather unusual that when a case 
is pending, ready for trial, and all the technicalities of reference to 
the indictment have been settled by argument, by the ruling of a trial 
judge, by the appeals court and by the highest court of the land, you 
would not investigate a letter that was brought in by defense counsel, 
who had obtained that letter from a witness who appeared before 
the grand jury, of which you had charge? 

Mr. CaupLe. Congressman, I think that is a good question. 

Mr. Jonas. Then, give me a good answer. 

Mr. Caup.e. I think it ought to be investigated, or our attorneys 
ought to be satisfied they were written in good faith, unquestionab ly. 

Mr. Jonas. Why then did you not take the same attitude in this 
case, and make the investigation of some of the letters that the counsel, 
who was not of record, as we agree, produced in order to influence 
you to form a final judgment that the case should be dismissed? 

Mr. Caupte. Well, I will tell you, if there is a better or more able 
trial lawyer than William Paisley in Washington, I do not know 
who that gentleman is. I had so much confidence in the ability of 
Mr. Paisley, that his appraisal of this case would have a great influ- 
ence upon me. 

Now, whether Mr. Paisley went into that detail or not, I do not 
know. When he carried the documents in and turned them over to 
the general crimes section, I expected Mr. Adams, Mr. Paisley, Mr. 
Madrix, and the other gentlemen to ‘‘carry the message to Garcia.”’ 

I did not stay with them to say, “I want this thing done.” I thought 
that nothing would happen that wovld cover up or conceal a full 
exploration of this case, so we would know what was the proper thing 
to do. 

Mr. Jonas. Had Mr. Paisley been called into this conference when 
Mr. Fly appeared the first time? 

Mr. Caupur. No, sir. 

Mr. Jonas. Did you later on submit these letters to Mr. Paisley, 
and say, ‘Mr. Paisley, make a minute examination and determine 
how these letters were obtained’’? 

Mr. Caup.te. No, sir; I did not. 

Mr. Jonas. Was it not rather unusual not to do that? 

Mr. Caup.e. Well, the letters standing alone, Congressman, would 
not be sufficient to dismiss the indictment like this. You would have 
to have an abundance of overwhelming evidence for the Government 
to step in and dismiss a bill of indictment. 

I am going to tell you now, that is not one of the easiest things, to 
dismiss an indictment, because it means trouble every time you do it, 
because the grand jury has found probable cause already. 

Mr. Jonas. Did you know that at that time, from past experience, 
that you were walking into a bear’s nest? 

Mr. Caupue. That is right, every time you walk into a bear’s nest. 

Mr. Jonas. If you had that in mind, why did you follow through 
with all these proceedings you detailed here? 
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Mr. Caupte. Mr. Congressman, I do hope you will ask Mr. 
Paisley and Mr. Brooks about the letters 

Mr. Jonas. Mr. Paisley and Mr. Brooks were subordinates. You 
were in charge there, were you not? You were their superior. 

Mr. Caup ez. I was their superior, Mr. Congressman, but they were 
very able men. 

Mr. Jonas. We will assume that, and that has already been proven 
here in the record. At least to my ‘satisfaction it has. 

But you were in charge of the Attorney General’s Office on that 
particular phase. 

Mr. Caup.e. Yes, sir. 

Mr. Jonas. And you would not necessarily rely upon your assist- 
ants, po matter how capable or competent they were, to take this 

Mr. Caupue. That is right. 

Mr. Jonas. Then, why did you let them do it? 

Mr. Caupie. Congressman, I just do not remember whether the 
thought ever occurred to me at that time. I just do not remember it. 
But if I knew anything that I could suggest to Mr. Paisley and Mr. 
Brooks and those men to do, which I thought they would not realize, 
I would certainly send them a memorandum or personally ask them 
to do it. 

Mr. Jonas. What do you understand to be the significance of a 
petition for a writ of certiorari? 

Mr. Caupte. The significance of a petition for a writ of certiorari? 

Mr. Jonas. Yes, what is the significance of that, of the denial of 
that? 

Mr. Caupie. Well, a denial of a writ of certiorari is not a Supreme 
Court decision, none whatsoever. It just means the Supreme Court 
does not choose to pass upon it. 

Mr. Jonas. But, there is a basis for it established, that the Supreme 
Court holds to, and is it not this, that when the Supreme Court denies 
a writ of certiorari, it is at least a tacit answer, that in the petition 
there is nothing set forth as a matter of law that they propose to take 
into consideration to determine whether there is error or is not error 
in the proceeding throughout, or the record. Is that not correct? 

Mr. Caup.e. | think-your statement is substantially correct, yes, 
sir. 

Mr. Jonas. Now the Supreme Court in this case denied the writ 
of certiorari, which says it is a good indictment. 

Mr. CaupLe. Yes, sir. 

Mr. Jonas. There is no error up to the time it came to us, and we 
wanted to review it. 

Mr. Caup te. Yes, sir. 

Mr. Jonas. Now, you knew that, did you not? 

Mr. Cavup.e. Yes, sir, we knew that. 

Mr. Jonas. So, on the basis of the law you were sound? You had 
the backing of the Supreme Court of the United States to that extent. 

Mr. Caupie. Yes, we were sound on the law, but unsound on the 
facts. 

Mr. Jonas. Who was determining the weight of those tacts, whether 
they were sound or unsound? 

Mr. Cavup.ie. We were. 

Mr. Jonas. Now we will start off first with you, Mr. Caudle. 
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Mr. Caupue. Yes, sir. I want you to hold me responsible for 
anything that went wrong, because I was head of the place and I 
could not delegate my action, and that is why I go to so many con- 
gressional investigations. 

Mr. Jonas. You are one man who wants to take the onus of this 
thing, to say you are responsible for anything extraordinary or 
unusual? 

Mr. Cavup.e. I would like it to be shared with the others. 

Mr. Jonas. You do not want to carry the whole load, but you want 
to shift it onto the shoulders of the others? 

Mr. Caupte. I want to divide it around equally. 

Mr. Jonas. What percentage do you want to take, 50 percent or 
75 percent? 

Mr. Caupte. I will take whatever percentage the committee 
thinks I ought to take. I cannot do anything else about it. 

Mr. Jonas. You have not figured out the percentage that you want 
to take, is that right? You want to shift some of the responsibility 
to the shoulders of Mr. Paisley, is that correct? 

Mr. Caup.e. Well, no, sir, no more than the committee thinks 
ought to be placed upon Mr. Paisley. 

Mr. Jonas. I will let you weigh that. 

You told us you wanted to share the percentage of responsibility, 
and we will assume now you have shifted some to the shoulders of 
Mr. Paisley, and I am not interested in whether it is 1 percent or 
10 percent. He was in this picture and had to assume some responsi- 
bility. 

Mr. Caupue. That is correct. 

Mr. Jonas. So was Mr. Brooks? 

Mr. Caupte. That is right. 

Mr. Jonas. And so was Mr. Adams? 

Mr. Caupte. That is right. 

Mr. Jonas. And someone else. 

Mr. Caupte. Mr. Curt Madrix. 

Mr. Jonas. And all of these gentlemen were subordinate of yours 
and under your rule and jurisdiction, is that not correct? 

Mr. Caupte. Yes, we were working like law partners there. I hap- 
pened to be the senior member of the firm, that is all. 

Mr. Jonas. Now, starting off with these letters, not having read 
the grand jury minutes, what was it now that you accumulated or 
gathered together as evidence to persuade you to finally send the letter 
to the district attorney in Kansas, that called for the dismissal of these 
indictments? In addition to what you have now, what other evidence 
did you pick up? 

Mr. Cauptex. Well, sir, I cannot remember all of the additional 
facts that we obtained that were not known by the Securities and 
Exchange Commission investigators, after they were all over. 

Mr. Jonas. Can you mention 1 or 2 of the voluminous documents, 
other than the letters, the statement of Mr. Bangs, and the indirect 
effect of the grand jury minutes, which I assume you did not read, 
but I assume someone else read them? 

Mr. Caupue. Yes, sir. 

Mr. Jonas. What else did you read? 

Mr. Caupuzg. Mr. Congressman, that was back in 1946. If I had 
an opportunity to review that file and its details, and review the office 
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memoranda, I believe I could overwhelm you, but I may not. I do 
not know. 

Mr. Jonas. Well, we will leave that as an open question. 

But, nevertheless, as the record now stands, you have only those 
three factors: Bangs’ statement, the grand jury minutes, and the 
letters, that you can rely on as having been evidence presented to 
you and that you know about? There is nothing else? 

Mr. Caupute. And the positive conviction I had when the conference 
was ended that I felt a great injustice had been done these people. 
But I cannot marshal those facts before you right here. 

Mr. Jonas. I understand as a prosecutor you may be ever so 
sympathetic and come to the conclusion that you feel sorry for the 
parties, but you have heard courts instruct parties on the question 
of sympathy. 

Mr. Caupipe. Many a time. 

Mr. Jonas. And the instruction is that sympathy has no right to 
influence the jury in cases were there are great emotional questions 
involved? 

Mr. Caup.z. Yes, sir; that is always in the charge. 

Mr. Jonas. Now, you took it upon yourself in this case, as a one- 
man jury. You took it whether there was a good indictment, whether 
the facts would lear out all the work that was necessitated for getting 
the case prosecuted. 

Mr. Caup.e. I certainly assumed my full responsibility in it; yes, 
sir. 

Mr. Jonas. And in weighing those facts, did sympathy and feeling 
sorry for Crummer and his boys enter your judgment? 

Mr. Caupie. Well, the question of sympathy would not be a 
factor, when it came to a dismissal of the indictment, without the 
facts justifying it. 

I will tell you the danger of the thing. You had to have the facts, 
and we thought we had them, and we think they are there right now. 

Mr. Jonas. What did you think you had? You say ‘‘We.” 

Mr. Caupie. When I say “We” I mean Lamar Caudle, Nash 
Adams, Curt Madrix. 

Mr. Jones. Yourselves? 

Mr. Caupuie. My staff and myself, nobody else but us, that is 
right. 

Mr. Jonas. Did Mr. Whitehair make an argument at any time in 
your presence as to the merits of this case pending? 

Mr. Caupuie. Yes, sir, he sure did. 

Mr. Jonas. And did his argument have any effect upon you, or was 
that persuasive in any form? 

Mr. Cavpue. I will tell you he is a very able and fine ethical lawyer, 
Mr. Congressman. 

Mr. Jonas. I understand he is one of the most able lawyers we have 
been able to provide from the State of Florida. 

Mr. Caup.e. He is a great fellow. 

Mr. Jonas. But my question is now: When Mr. Whitehair made 
his argument in behalf of his client, Roy Crummer and associates, 
did that have any persuasion on you or effect in determining the 
question of dismissing the indictment? 

Mr. Caup.ie. It sure did. 
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Mr. Jonas. You are not in the courtroom now. I mean at that 
time. You were listening to the argument of a man, who is not an 
attorney of record, and he is making a very effective and emotional 
and persuasive argument in your office, and as a result of his argument 
that was another factor in dismissing the indictment; is that correct? 

Mr. Caupte. Yes, sir. But if you could have heard him mar- 
shaling fact after fact after fact, refutation after refutation after ref- 
utation, one right after the other, laying the evidence right down the 
line, that would have withstood the scrutiny of the Securities and 
Exchange Commission investigators and all of us, knowing the troube 
we were getting into, in dismissing that indictment. 

That fellow really had some influence on me. 

Mr. Jonas. Then you were dismissing it in the capacity of a juror. 

Mr. Caupte. Of a judge. 

Mr. Jonas. Of a judge? 

Mr. Caup.e. Yes, sir. 

Mr. Jonas. Now, did Mr. Whitehair argue the question of what 
position the concern known as Ball and Du Pont played in this pro- 
ceeding? 

Mr. Caupte. Yes, sir. That came up pretty strong at one time. 

Mr. Jonas. He laid special stress on the fact that this was a con- 
spiracy, which was conjured up and created in the minds of these 
people who were competitors of Crummer, and they were the con- 
spirators back of this? Did he not lay special stress on that? 

Mr. Caupte. I believe he wound that up and brought it in as a 
sort of crescendo to his argument. 

Mr. Jonas. That was a good argument, but we do not have the 
pizzicato of this. But let us get to the crescendo. 

Mr. Caup.e. Yes, sir. 

Mr. Jonas. Now, had you at any time prior to the time you were 
influenced by Mr. Whitehair’s “crescendo” made any investigation 
as to what particular position Mr. Ball or the Du Ponts were play- 
ing in this particular transaction that was pending pursuant to the 
indictments in Kansas? 

Mr. Caupue. I knew the name of the Du Pont family, just by 
name and reputation, as it is one of America’s greatest families. But 
I never knew Mr. Ball before this “‘yaah yaahing’”’ started about 
this case. 

Mr. Jonas. But, whatever Mr. Whitehair said, you did not know 
whether it was just prompted by emotionalism, whether it was just 
based on fact, whether it was a great oration, or what—you did not 
know the facts he was basing his argument on, did you, because you 
had not examined the record? 

Mr. Caurue. Yes, sir. But what he was doing on that day, it was 
a résumé of the arguments and the facts and evidence which he had 
laid down before us on previous days. 

Mr. Jonas. Well, had he not been there before? 

Mr. Cauptpz. Oh, yes. 

Mr. Jonas. He had been presenting evidence to you before he 
made this argument? 

Mr. Cavupuz. In this case? 

Mr. Jonas. Yes. 

Mr. Caupie. We had several conferences with him before. He 
had been in the building several times. 
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Mr. Jonas. He brought in facts, or what he alleged to be facts, and 
documents, and memoranda and data, and when it was all laid out 
before you, then you had to make an argument, is that right? 

Mr. Caup.e. Well, we had several conferences before, and now, 
how many of the conferences he was in that I was present at, I do not 
remember. 

But, I remember the last one we had about it, and I thought he 
made a very fine résumé of the thing. I mean, it was just a recapitula- 
tion of the facts in his favor, with the evidence abd proof which he 
laid down before us. 

Mr. Jonas. Now, at the time Mr. Fly and Mr. Whitehair appeared 
you were aware of the fact that the defendants had engaged able 
and learned counsel, and they had their names of record in the Kansas 
court in this particular proceeding, is that correct? 

Mr. Cavupte. I did not know who the Crummer attorneys were 
until Mr. Fly came into my office that day. I did not know there 
was a Mr. Caldwell. 

Mr. Jonas. Did you know Mr. Busch, of Chicago, was counsel? 

Mr. Caup.e. No, sir, that is the first time I ever heard it men- 
tioned. 

Mr. Jonas. Did you ask Mr. Fly if he had made his appearance 
in the proceeding? 

Mr. Caupie. No, sir. 

Mr. Jonas. Did you ask Mr. Whitehair? 

Mr. Caupte. No, sir. 

Mr. Jonas. Did you ask him whether he appeared as counsel of 
record and was arguing the case in Kansas—— 

Mr. Cauptez. No, sir, I did not ask him, but I thought he was 
properly within all the standards of American tradition of the Amer- 
ican bar, when he appeared before us. 

Mr. Jonas. Are you familiar with the standards of ethics of the 
American Bar Association? 

Mr. Caupue. Yes, sir, I read them over. 

Mr. Jonas. All right. Do you recall a section that provides that 
when there is a counsel of record in a case that no other counsel 
should interfere, argue or take part in that proceeding unless it has 
been with the consent of that counsel, or he is a counsel of record in 
a case pending? Are you familiar with that? 

Mr. Caupte. Yes, sir. 

Mr. Jonas. Well, that was not the case at the time he argued the 
case before you, was it? 

Mr. Caupuez. I do not know about that, but I would not say that 
Mr. Lawrence Fly did anything unethical, nor Mr. Francis Whitehair 
did anything unethical. 

Mr. Jonas. That was not for you to determine. You were bound 
by the ethics. 

Mr. Caup pe. I lived up to them, too, Congressman. 

Mr. Jonas. Did you live up to them in this instance? 

Mr. Caupte. Yes, sir. 

Mr. Jonas. They had not failed there? 

Mr. Caupiz. They do not require a power of attorney to be filed 
in the Department of Justice. 

Mr. Jonas. You had nothing but an inquisitorial ns before 
you. It had no judicial igalleunie whatsoever. I am not talking 
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about that. I am talking about the rules established by orderly 
process and adopted by our system of jurisprudence. That is where 
the ethics govern, is that not right? 

Mr. Caup.e. Yes, sir. 

Mr. Jonas. That was complied with in this case, was it? 

Mr. Caupte. Yes, sir, I think so. 

Mr. Jonas. Was it, or do you just think so? 

Mr. Cavpue. I never had any doubts in my department that Mr. 
Fly and Mr. Whitehair were not in their proper perspective in this 
case. 

Mr. Jonas. Did they ever file their appearance in this case, in this 
particular proceeding, as attorneys? 

Mr. Caupue. { do not kaow, Congressman. But let me tell you 
about Washington. You have Washington attorneys here. You 
have attorneys from New York that come down, and counsel in far- 
distant places, and they come in and tell you, “I am associated with 
Mr. So and So in this case. I am the Washington counsel, and I would 
like to be heard.” 

Now, I do not go into a long—— 

Mr. Jonas. I do not want to interrupt you. I have no objections 
to that attitude. I think you are entirely correct. But did Mr. 
Whitehair make a statement or did Mr. Fly make the statement, “We 
are associated with counsel in the Kansas City cases. We are here 
as associate counsel, who argue our point.’’ Did either one of them 
make that statement? 

Mr. Caupie. Mr. Fly stated he was associated with counsel in this 
case. 

Mr. Jonas. Mr. Fly did say that? 

Mr. Caup.te. Yes, sir. And that is when Mr. Fly, I believe, told 
me that a Mr. Caldwell was one of the attorneys who went with Mr. 
Crummer up to the Securities and Exchange Commission to try his 
best just to be heard, and then referred him to another man in the 
Securities and Exchange Commission. He just wanted to be heard. 
Then they referred him out to Chicago, and Mr. Hart gave the routine 
examination, and he was never heard. That is why the fellow came 
to see me. 

Mr. Jonas. I have all that. But, Mr. Caudle, did Mr. Fly say in 
substance or words to this effect, “‘I am associated with counsel of 
record in the cases pending pursuant to the indictments returned for 
Crummer et al. in the State of Kansas.’’ Did Mr. Fly use those words 
in substance or in fact? 

Mr. Caupte. I do not remember his using the words “counsel of 
record.”’ But he said he was of counsel, and one of the attorneys 
associated with other attorneys in the Crummer case. 

Mr. Jonas. Did he use the words “‘of counsel’? 

Mr. Cavupte. Yes, sir, there is no question about that. 

Mr. Jonas. Now, just one more question, and then I will conclude 
my questioning. And, if I misquote you, please correct me. 

I think at the outset of your testimony you said that in talking to 
Mr. Fly, you used the words to this effect, that ‘It must be shown 
that the Government was entirely and overwhelmingly wrong before 
they would consent to dismiss this indictment.” 

Mr. Cauptez. That is what I told him. And I discouraged Mr. Fly 
from bringing all his evidence in. 
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Mr. Jonas. Now, that is what you told him? 

Mr. Caup.e. Yes, sir. 

Mr. Jonas. That the Government had to be entirely wrong and 
overwhelmingly wrong? 

Mr. Caup.z. Yes, sir. 

Mr. Jonas. Now, up to that time it appeared in a competent court, 
to wit, the trial court, the United States court of appeals and i 
the Supreme Court? 

Mr. Caup.p. Yes, sir. 

Mr. Jonas. That the Government was entirely right? 

Mr. Caupup. Yes, sir. But that was just on the form of the indict- 
ment, the allegation of the indictment, the proof was not in that 
indictment. I went up against the real thing. 

Mr. Jonas. It was not up to you, Mr. Caudle, io determine the 
weight of the evidence or what the proof was. You took the position 
that before these indictments could be dismissed it had to be shown 
that the position taken by those who were urging it was such as to 
show that the Government was entirely wrong, or overwhelmingly 
wrong? 

Mr. Caup.ez. Yes, sir. 

Mr. Congressman, I will tell you what has always impressed me 
about these cases here that I have made the decision on. We have 
made mistakes in that place, and we have indicted people we ought 
not have. But in the Attorney General’s Office there is carved in oak: 

The United States wins its point in the court when justice has done its— 


Mr. Jonas. Now, I have no other interests in this proceeding, 
except to determine whether this indictment was dismissed in good 
faith. 

Mr. Caup.e. Yes. 

Mr. Jonas. And whether there was any dereliction of duty in the 
dismissal of these indictments. I am not passing upon the question 
of whether Mr. Crummer was guilty or innocent. I, as a member of 
this committee, have nothing to do with that. Now, what is written 
on the walls does not influence me. I know it has a great emotional 
appeal, but let us stick to the facts of these cases. 

Mr. Caup.e. Yes, sir. 

Mr. Jonas. You mentioned the fact that there was some discussion 
about submitting the reviews to the courts, and your reasons for that, 
that it would be the best way to proceed in order to dismiss the in- 
dictment. Did you make that statement? 

Mr. Caupue. Yes, sir, you have to under the rules of criminal 
procedure. 

Mr. Jonas. But, in this case you did not file any written petition, 
did you? 

Mr. Caupue. I do not know whether a written petition was filed 
or not, but we had to give good reasons to the judge. 

Mr. Jonas. Now, that is all you did, is it not? Did you send a 
letter to Mr. Davis? 

Mr. Caup.e. Yes, sir. 

Mr. Jonas. In which you said he was directed to go in and dismiss 
these indictments? And was there not just a short order drawn up, 
asking that these indictments be dismissed? That is all you filed in 
the court, is it not? 
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Mr. Caupte. I do not know what took place in the court room. 

Mr. Jonas. My dear man, you were Assistant Attorney General 
in charge of this important litigation. By the way, you mentioned 
that this litigation was of such prominence that you were absolutely 
convinced that it would lead to congressional investigation later on. 

Mr. Caupte. Yes, sir. 

Mr. Jonas. So you must have had some basis for the idea that it 
was prominent litigation. 

Mr. Caupte. Yes, sir. 

Mr. Jonas. And yet you did not know in what manner the Dis- 
trict Attorney in Kansas proceeded to dismiss these? 

Mr. Caupte. I know one thing. I contemplated sending a member 
of my staff out to make a motion before the court openly to do it. 

Mr. Jonas. Who did you send out to make the motion? 

Mr. Caupte. I do not believe we sent anyone. I think we just 
sent the instructions to Mr. Carpenter, to give the reasons. 

Mr. Jonas. You did that by letter, did you not? 

Mr. Caupte. Yes, sir. 

Mr. Jonas. That is the way this was dismissed? 

Mr. Caupte. That is the way most of them are, Mr. Congressman. 
You leave it up to the United States attorney to give the position of 
the Justice Department to the judge, and he has a right to inquire.. 
It used to be that the district attorney could dismiss it, but he can- 
not do it now. 

Mr. Jonas. I understand that. The ordinary routine cases are 
dismissed by either party upon an agreement or stipulation. But 
[ am talking about this prominent case, in which you expected an 
investigation. 

Mr. Caup ez. I sure did. 

Mr. Jonas. By a congressional body. 

Mr. Caup te. Yes, sir. 

Mr. Jonas. And you had had that in mind at the time when you 
ordered the cases dismissed, did you not? 

Mr. Caup.e. Yes, sir. 

Mr. Jonas. And yet you did that on this informal proceeding, just 
by sending the district attorney a letter? 

Mr. Caupte. Yes. 

Mr. Jonas. Authorizing him to move to the court and dismiss it. 

Mr. Caupue. Mr. Eugene Davis had been up to the Department. 
He knew our contentions about this case. Mr. Carpenter had been 
there. We talked to him at length. I do not believe the question 
ever arose with me. Had this been an antitrust case that the United 
States attorney’s office was not familiar with, we would expect one 
of the men who had charge to go out and dismiss it himself. 

But this was a criminal case, and Mr. Carpenter had been to our 
office, and Mr. Davis had been there for a couple of days. He 
certainly knew the reasons. 

Mr. Jonas. Were you present when Mr. Davis made the statement 
that while he was impressed by the fact that this was not an open-and- 
shut case, not an easy case to win, he thought the Government had a 
case that was worth trying, and that there was a reasonable chance to 
get a conviction? 

Mr. Caupuer. I heard Mr. Davis make that statement, yes, sir. 
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Mr. Jonas. Now, Mr. Davis had to do with compiling the evidence, 
and doing all the work of maintaining the validity of these indictments, 
is that not correct? 

Mr. Caupuz. He did not have to do anything, as I remember it, 
but accumulate the evidence. We just antag hy Kelly and Mr. 
Brown grand-jury authority and named them special assistants to 
assist Mr. Davis to present this case to the grand jury. 

Mr. Jonas. Mr. Davis to all intents and purposes was there, because 
he was connected with the district attorney’s office? 

Mr. Caup.e. That is correct. 

Mr. Jonas. Now, you had some expressions from some of your 
associates, in which they stated that they believe this was not the 
kind of a case which would stand up in court, and there was a great 
deal of merit to the argument that the indictment should be dismissed ? 

Mr. Caup.e. Yes, sir. 

Mr. Jonas. Counsel who was right there at the table and helped 
prepare that case obviously was familiar with the details. Did you 
not have any respect or consideration for his statement? 

Mr. Caup.e. Yes, sir. We had great respect for him. But every- 
thing that Mr. Davis knew was told him by Mr. Brown, and Mr. 
Kelly, and they were the fellows who had been with us week after 
week, off and on. 

Mr. Jonas. Now, Mr. Brown was a Government employee, a 
lawyer in good standing, was he not? 

Mr. Caupus. He certainly was in good standing. 

Mr. Jonas. Connected with the SEC. 

Mr. Caupte. Yes, sir. 

Mr. Jonas. And Mr. Brown was assigned as special assistant to the 
Attorney General, to go to Kansas to help compile and prepare and 
gather evidence in this case, is that not correct? 

Mr. Cauptue. As I remember that file, Mr. Congressman, Mr. Roy 
Frank was the only one who heard Mr. Brown and Mr. Kelly and these 
other men present their case. The statute was about to run in this 
case, if | remember. 

Mr. Jonas. I do not want to interrupt you, but I just want you to 
answer my question. 

My question is: You know that Mr. Brown was an attorney con- 
nected with the SEC? 

Mr. Caupte. Yes, sir. 

Mr. Jonas. And up to that time you did not know anything 
derogatory about his character? 

Mr. Caupue. I knew nothing derogatory about his character. I 
do not know anything derogatory about his character now. 

Mr. Jonas. To all intents and purposes, he was an attorney of 
good standing and reputation. 

Mr. Caupue. Yes, sir. 

Mr. Jonas. And with whatever assignment he took, he would do 
his duty, is that correct? 

Mr. Caupue. Yes, sir, I think the man is of very fine character and 
ability. 

Mr. Jonas. Now, that man of fine character and ability was sent to 
Kansas as a special assistant to the Attorney General to help work up 
this case, is that not correct? 
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Mr. Caup.ie. The case had been worked up. They had to give him 
authority to present the case to the grand jury. 

Mr. Jonas. In the presentation of the case to the grand jury, it 
consumed about 3 weeks, did it not? 

Mr. Caupte. I do not know how long it took. 

Mr. Jonas. At any rate, that was one of Mr. Brown’s assignments, 
to take part in that, is that correct? 

Mr. Caup.e. Yes, sir. 

Mr. Jonas. Mr. Brown in the final analysis expressed himself that 
you had a good case, is that not right, or at least that the case should 
not be dismissed? 

Mr. Caupupe. Yes, sir. Mr. Brown 

Mr. Jonas. Just let me get an answer. 

Mr. Caupue. Mr. Brown was opposed to dismissing the indictment, 
yes, sir. 

Mr. Jonas. Did Mr. Hart take part in these conferences? 

Mr. Caupte. Yes, sir. He is from Chicago, a big fat fellow. 

Mr. Jonas. I do not know how fat he is. 

Mr. Caup.e. I am trying to identify him in my mind, that is all. 

Mr. Jonas. Did you consider Mr. Hart of good reputation and 
character, and so on? 

Mr. Caup.e. Yes, sir. 

Mr. Jonas. He urged this indictment to be prosecuted, is that 
correct. 

Mr. Caupue. He was not as enthusiastic as Mr. Brown was. 

Mr. Jonas. He did not say it should be dismissed? 

Mr. Caupute. No, sir, he did not. 

Mr. Jonas. Then, there was a Mr. Rubin in the picture. 

Mr. Caupie. Mr. Robert Rubin. 

Mr. Jonas. Did Mr. Rubin play on your side, or where was he.? 

Mr. Caupte. Mr. Rubin was on the side of the Securities and Ex- 
change Commission, but he thought it would be a very hard case for 
the Government to win. He thought it ought to be tried. 

But I want you to know they were the men who had not heard—we 
had gotten the facts on the other side, which they did not have, you see. 
That is the point. 

Mr. Jonas. Now, let us summarize it, and then I am through. 

Mr. Alexander Brown, as you stated, was an attorney of good 
reputation. 

Mr. Caup.e. Splendid reputation. 

Mr. Jonas. And Mr. Davis 

Mr. Caupus. Splendid reputation. 

Mr. Jonas. The local assistant or acting district attorney, which- 
ever it was, a lawyer of good reputation. 

Mr. Caupue. Yes, sir. 

Mr. Jonas. And Mr. Rubin, a lawyer of good reputation. 

Mr. Caupte. Yes, sir, spendid. 

Mr. Jonas. And you also had the benefit of Mr. Mansfield, who 
was an investigator connected with the Post Office for many years. 
You had the benefit of his experience. 

Mr. Caupue. Yes, sir. 

Mr. Jonas. Plus the ruling of the court in Kansas? 

Mr. Caupte. That is right. 
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Mr. Jonas. And you had the unanimous opinion of the court of 
appeals, is that correct? 

Mr. Caup.e. Yes, sir. 

Mr. Jonas. Plus that you had the denial of the writ of certiorari. 

Mr. Caup.e. Yes, sir. 

Mr. Jonas. Plus that you had an indictment returned by a grand 
jury of 23 men. 

Mr. Caup.e. That is correct. 

Mr. Jonas. And in the light of that, you set up the testimony you 
obtained from attorneys who were interested in the defense of Roy 
Crummer, et al., and from letters that they produced, and from state- 
ments that were made by Mr. Paisley, one of your assistants, Mr. 
Brooks, as one of your assistants, and Mr. Adams. 

Mr. Caup.e. Yes, sir. 

Mr. Jonas. Who had not been on the ground in Kansas. 

Mr. Caup.e. No, sir. 

Mr. Jonas. But, who were taking this testimony brought in by 
defendant’s counsels not of record; and from that you conclude what 
took place in Kansas in the orderly processes, according to the prac- 
tices in our courts; and you ordered the indictments dismissed. 

Am I summing up the situation correctly? 

Mr. Caup.e. I think you are summing it up, but you are laying 
too much emphasis on the other side. 

Mr. Jonas. I do not quite agree with what you did? 

Mr. Caupue. Yes sir. 

Mr. Jonas. Well, I will adopt that. 

That is all. 

Mr. Keatrna. In the face of knowledge that there was going to be 
a congressional investigation, as you look back on it now in hindsight, 
would it not have been better to let these cases go to trial? 

Mr. Caupue. Yes, sir, Mr. Keating, it would, but if I had done so 
I think I would have been a coward. I believe I would have been. 
I believe we just did the right thing. We believe in it. We believe 
in it now. 

And, that place over there is no place for a weakling. You have 
got to stand up and do what you think is proper and right, and if 
you make mistakes you have to confess them. But I do not confess 
any mistakes in this one. 

Mr. Keartine. You mentioned you felt mistakes had been made in 
indicting innocent people. 

Mr. Caupte. Yes, sir. 

Mr. Keratine. Do you feel there was ever a mistake made over 
there, in letting anybody out that should not have been let out? 

Mr. Caupie. You mean let anybody out of a- 

Mr. Keatina. Either dismissing an indictment or settling a case 
with too short a sentence or anything of that kind. As you look back 
on it now, were there not some mistakes made in that regard also? 

Mr. Caup.e. I sure may have made some mistakes, Mr. Keating, 
since I have been prosecuting attorney, United States attorney, 
Assistant Attorney General. I know perhaps I would have indicted 
some people that I would not have done if I had found out the facts, 
as I did, sometime thereafter. But they were factual mistakes from 
the heart. I do not know; it is a hard position to hold down, when 
you have to make the final decision, And you just have to do it the 
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very best you can, and just take the consequences of whatever comes. 

Mr. Kzatina. That is all I have. 

Mr. Rogers? 

Mr. Rocers. Were you guided by the men on your staff, because 
of their experience in prosecuting work, in arriving at this decision? 

Mr. Caupte. Yes, sir. 

Mr. Rocers. Was the fact that these men had been in the Depart- 
ment for some 20 years, did that have a greater weight with you than 
the og le who had not handled those cases? 

‘AUDLE. It further increased my confidence in their abilities 
as aaemers to handle cases in the Department. They had been 
there a long time before I came to Washington. 

Mr. Rogers. And you had assigned to them the responsibility of 
going over this transcript, the testimony of the grand jury? 

Mr. Cavpte. Yes, sir. 

Mr. Rogers. And to analyze all of the evidence? 

Mr. Caup.ie. Yes, sir. 

Mr. Rogers. And from that, give to you their opinion of whether 
or not the Government could prove their case beyond a reasonable 
doubt? 

Mr. Caupue. Exactly, sir. 

Mr. Rocers. And when they expressed it in their own words, and 
in the memoranda to you, you were inclined to believe them? 

Mr. Caupue. Yes, sir. And then I had a long: conference with 
them, so I would be convinced they were right, because of the position 
I had to take in this matter. 

Mr. Rogers. Now, you stated that Mr. Whitehair, in his talk with 
you, brought out that this complaint was the result of the Ball-Du 
Pont situation? 

Mr. Caupue. They were competitors of the Crummer people in the 
same business. 

Mr. Rogers. Are you familiar with—you were not here when the 
Post Office inspector, Mr. Keefe, testified, were you? 

Mr. Caupue. No, sir, I was not here. 

Mr. Rogers. And he testified that their files reflected a letter from 
Mr. Ball. Do you recall whether or not you ever saw that letter? 

Mr. Caup.e. I do not remember whether I ever did or not, sir 

Mr. Rogers. Now, during the time you considered this case, did 
anybody ever offer you any money for your decision in it? 

Mr. Caupte. None whatsoever. 

Mr. Rogers. Any trips of any kind? 

Mr. Caupte. No trips of any kind, not even a sandwich. 

I will tell you a fact. I never even had a cup of coffee with Mr. 
Whitehair or Mr. Fly in my life. I hardly ever saw them. I just 
have not been anywhere out of the building. 

Mr. Rogers. Was any pressure put upon you in any manner what- 
soever to influence you in your decision? 

Mr. Cauptr. None whatsoever, Mr. Congressman, not one bit. 

Mr. Rogers. And, so far as you know, this is a decision indepen- 
dently arrived at by you and your staff? 

Mr. Caupte. Yes, sir, it certainly was. 

Mr. Rocers. That is all I have. 

Mr. Keartine. Mr. Hillings? 
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Mr. Hiiurnes. Did you ever discuss this case with Attorney General 
Tom Clark outside of the Justice Department? 

Mr. Caupue. Outside of the building? 

Mr. Hiuiines. Yes, sir. 

Mr. Caup.e. Congressman, I was over at Mr. Clark’s home occas- 
sionally during the month, dropped by sometime for dinner. He has 
been out to my home, when we lived here, of course. I think at one 
time at his house one night we discussed this case, but how, I do not 
know. But whenever I would get with him, as I did with Mr. Mc- 
Grath, I would like to bring the gentleman up to date on what we were 
doing, the progress we were making about this work, the work in the 
Department. There was such a tremendous volume of work there, 
and I would use those opportunities to see the Attorney General, so he 
would see what we were doing, and keep up with it. 

Mr. Hixurnes. To the best of your recollection at that time you 
did discuss the case at the home of Mr. Tom Clark, was that prior to 
the dismissal of the indictments? 

Mr. Caupueg. Oh, yes. I talked to Mr. Clark several times about 
this case, Congressman, before the indictment. 

Mr. HixuineGs. Do you remember any of the details at all of the 
conversation? 

Mr. Caupugz. No, sir. No, sir, I do not. 

I remember one time, Congressman, after these conferences down 
here with Mr. Whitehair and Mr. Fly, for quite a period of time, that 
we began to get rather excited about the case that really an actual 
wrong had been done these people. We were not convinced that the 
Government was wrong in the initial stages of this thing. But as 
this thing moved along, in one conference after another, our convictions 
began to be congealed, and I remember I told Mr. Clark, “I do believe 
the way this thing is headed now, that we have to correct a bad 
injustice that has been done in this case. But we do not know for 
sure, yet.” 

Mr. Hivurnes. At the time of the conference with Mr. Clark, in 
his home? 

Mr. Caupte. I do not know whether that was at his home or not, 
but I remember a conversation with him somewhere about the middle 
of the investigation. 

Mr. Wixuis. Was that the attitude of Mr. Clark also, the attitude 
you just reflected here in response to the last question? 

Mr. Caup.te. At that time I do not know whether Mr. Clark had 
any attitude about it. 

ut I do know the attitude I expressed merely reflected the concern 
of Mr. Paisley, Mr. Adams, Mr. Madrix, and the other attorney, 
Mr. Brooks. I mean we saw each other frequently, and whatever I 
told him, we all were thinking about it at the time. 

Mr. Fly and Mr. Whitehair were up against a hard ring which they 
had to go through, and they did make headway with evidence and 
facts, not because we thought they were charming men and men of 
ability, but they had to come in and deliver and produce it and leave 
it there on the desk. 

Mr. Keatina. Thank you. 

Do you have any further questions, Mr. Collier? 

Mr. Co.urer. No. 

Mr. Keatine. Thank you, Mr. Caudle. 
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Mr. Couturier. We will now hear Mr. Whitehair. 

Mr. Keatine. Will you rise and be sworn? 

Do you solemnly swear the evidence you give in this proceeding will 
be the truth, the whole truth and nothing but the truth, so help you 
God? 

Mr. Warrenarr. I do. 

Mr. Couurer. For the record, this is Mr. Francis P. Whitehair. 


TESTIMONY OF HON. FRANCIS P. WHITEHAIR, FORMER UNDER 
SECRETARY OF THE NAVY 


Mr. Couturier. Mr. Whitehair, what is your present occupation? 

Mr. Wuirenarr. [ am unemployed at the moment. 

Mr. Courier. You are residing where? 

Mr. Warirenarr. For the most part in Brooksville, Westchester 
County, N. Y. 

Mr. Couturier. And you are also in De Land, Fla.? 

Mr. Wuirenarr. My residence, legal, as such, is in Florida. My 
family resides in New York. 

Mr. Courier. Will you trace for the committee please, your previ- 
ous background experience, briefly? 

Mr. Wiuts. The educational background. 

Start with the educational background. 

Mr. Wuairenarir. With your permission, Mr. Chairman, and dis- 
tinguished members of the committee, I have been here on yesterday, 
and today. 

The undeserved build-up rather inclines me to be reluctant to give a 
rather hectic background. 

I was graduated from law college and admitted to the bar at age 20, 
both the State of Florida, and the Federal district courts, having had 
my disability of nonage removed. 

Mr. Keatine. Removed by the statute? 

Mr. Wuirenair. Removed by statute authorized in the State of 
Florida. 

In that State, your disability of nonage can be removed for good 
reasons shown, after you become 18. 

On October 1, 1921, 1 became a law clerk, in 1 of the 4 oldest law 
firms in the State of Florida. 

On January 1, 1926, I became a junior member of that firm. 

On January 1, 1927, I became a senior member of that firm. And 
I practiced law in that firm until I enrolled in the United States Navy, 
in July 1942. 

I was beyond the continental limits of the United States, in the 
combat area, for about 40 months. 

Upon returning to the States, at the close of the war, I was invited 
by Mr. Roy E. Crummer to come on to Chicago to confer with Mr. 
Francis X. Busch about the pending criminal cases. 

Mr. Wits. When was that? 

Mr. Wuitrenair. That would be along in early October 1945. I 
was placed on inactive duty in the Navy on October 10, 1945. 

Mr. Couuier. Had you previously represented Mr. Crummer? 

Mr. Wuairenatr. The reason, I assume, that I was called to Chicago 
was the fact that I had been Roy Crummer’s family lawyer since late 
1932. I had been one of his counsel in the State of Florida, and before 
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the courts, from January 1, 1933. In endeavoring to refresh my 
memory, | discovered that from January 1, 1933, until I enrolled in the 
Navy, I argued 375 litigated cases for the various Crummer interests. 

The family lawyer relationship involved all of the intimate problems 
of Mr. Crummer and his lovely wife and two sons, which came to my 
attention during that period. 

I probably am a country lawyer, by profession, but a farmer by 
preference, and I have engaged in both, with perhaps more time being 
given to the law. 

That, in brief, is the summary, except I have, of course, a bachelor 
of laws degree and a doctor of laws degree. 

Mr. Couturier. Now, you say that in October 1945, you were called 
by Mr. Crummer to proceed to Chicago, is that correct? 

Mr. Wurrenarr. That is correct. 

Mr. Couturier. Did you at that time review the facts in this case? 

Mr. Wuirenarr. Not review the facts in the case at that time for 
they were entirely too extensive. I had luncheon with Mr. Busch, and 
perhaps Mr. Magner was there. He is a member of the firm who did 
a lot of Mr. Busch’s work in the Crummer criminal cases. 

I do not believe I was there more than a day at that time. I think 
the reason was, Mr. Chairman, because I was still on terminal leave 
from the Navy and I really did not know whether under the Navy 
regulations I had the right to do any law practice or anything else. 

ut, on October 10, 1945, I was invited to go back, and I spent 
many, many days in Mr. Busch’s office, and likewise in Mr. Crum- 
mer’s office in Chicago. He was there also. 

Mr. Couturier. And at that time, you did learn about it? 

Mr. Wuirenarr. I reviewed the two volumes, as I recall, of 
factual material that Mr. Busch had prepared in anticipation of the 
trial of these cases, which was set for March 15, 1946, as I recall. 

Mr. Couuirer. When did Mr. Fly become associated with you in 
this case? 

Mr. Wuirexarr. With the Chairman’s permission, I would like 
to answer that question with a little explanation. 

When I read the material that Mr. Busch had assembled, and when 
I read the original of certain letters, many of which were written by 
alleged defrauded creditors in either one or both of the indictments, I 
personally considered the evidence so flimsy, that I called Mr. 
Crummer in, or, rather went into his office one afternoon and said 
to him, “‘ Please hear me out.” 

I said: 

I believe in due process, and you have not had it. I found in your files 
a telegram from the Securities and Exchange Commission, sent from Philadelphia, 
granting one of your lawyers of record an sepecuatiy to be heard. I found, 
likewise, that you and Mr. R. B. Caldwell, of Kansas City, went to Philadelphia, 
and were not heard by any member of the Commission, but were sent to a lady, 
who presumably was handling what municipal bond business the Securities and 
Exchange Commission attempted to exercise jurisdiction over. 

Moreover, in my opinion, the Securities and Exchange Commission, under the 
law as initially enacted and amended, has no jurisdiction over municipal bonds, 
and it was only through the facet of the Post Office Department, that it went 


through your files all over the United States. There must be-some forum some 
place. I do not know what it is, or where it is. We certainly should get before 


the Securities and Exchange Commission or some appropriate forum. 
Now I recommend, Mr. Crummer, that you authorize me to go and find one 
James Lawrence Fly, because in 1933, I was privileged to be invited to argue the 
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constitutionality of the Agricultural Adjustment Act, and Mr. Fly, who was then 
a special assistant Attorney General, in the Antitrust Division, I believe, was one 
of the lawyers associated in the case. 

Whereupon, I then concluded my discussion with Mr. Crummer by 
saying, “Of course, we will take it up with Mr. Busch,” which we 
did, and I was authorized to find Mr. Fly. 

The last I had heard of Mr. Fly, he was in Washington, but I 
found that he had retired from the Government and was practicing 
law in New York, and J went to Mr. Fly and related the whole matter 
to him, and asked his advice. 

He advised against any attempt to go to the Securities and Exchange 
Commission, but said, “If we have any chance at all, we must go to 
the Department of Justice.” 

Mr. Fly at that time, despite his agreement with me on the factual 
presentation, said he felt our chances, in effect, were slim because the 
policy, as he understood it, of the Department of Justice, was, despite 
the law, as it is on the books yet today to the effect that: 

The Department of Justice farms out these cases developed by administrative 
agencies, and each administrative agency has its own little criminal division. 
But in view of the record, as you say, we will try nonetheless. 

Iinsisted on it. I assumed full responsibility for it. That, perhaps, 
was in late October, 1945, as I recall, or in very early November, 1945. 

Mr. Couiier. Was the purpose of bringing Mr. Fly into this matter 
that of securing access of someone to present this before the Depart- 
ment of Justice? 

Mr. Wurrenarr. Not necessarily. 

The purpose primarily of my visit to New York was to see Mr. 
Fly and to get his current advice on how I could find a forum tha 
would hear this matter. And then Mr. Fly did come with me at 
arranged—I assumed he arranged it—the conference with the then 
Attorney General of the United States. 

Mr. Couturer. You did not know the Attorney General yourself? 

Mr. Wuireuarr. I did not even know who he was, I am sorry to 
say. 

Mr. Couturer. And Mr. Fly did know him and the two of you 
went together to see him? 

Mr. Wuirenarr. We did. At high noon in early November, 1945. 
We were there about 10 minutes. 

Mr. Couurer. What did you present to Mr. Clark at that time? 

Mr. Wuirenarr. I took with me, 1 would say, 6 original letters. 
I recall full well, 1 of them was written in longhand, by a woman who 
allegedly had 3 bonds which she acquired from Mr. Crummer, 

All I said to Mr. Clark was: 


I am hopeful that my belief in our constitutional government still prevails 
and that I can have an opportunity to be heard. That is all I want. 

And I assure you, he did not ask it, that if you give these defendants an 
opportunity to be heard, everything that will be presented, will be presented with 
prejudice, and you can use it, of course, in the trials of the cases if you conclude 
to try them. 


I handed him the letters. I said: 


Here is an illustration of how these people like wheat collectors went through 
the prairie fields of Kansas and every place, with John Doe subpena power, 
frightening people, eliciting statements—here is an illustration of it. 
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General Clark asked me to leave the letters with him. I begged 
leave of him to retain them and bring all of the letters that I had 
read in Mr. Busch’s file and in the Crummer Co. files. 

He said: 


You must do it with due dispatch because the time is getting short. 


But, he granted me the permission and then I returned to Chicago, 
and prepared a folio of communications, about 2 inches thick, which 
I personally brought back—this was in November 1945—to the lady 
outside of General Clark’s office and handed it to her and said: 


Will you please assure me that General Clark sees this personally? 


Mr. Couturier. How many letters were in that folio? 

Mr. Wuirenarr. I cannot tell you. The folio of course will speak 
for itself. But there certainly would be 75, or maybe 100. 

Mr. Couturier. There were not 300? 

Mr. Wairenarr. Not in that folio, no. 

Mr. Courier. Did you later submit any other letters? 

Mr. Wurrexnarr. Not tomy recollection. There was other material 
submitted. 

Mr. Couturier. Did that folio contain the original six you had shown 
to the Attorney General? 

Mr. Wuairenarr. That is right. That folio was broken down, as 
I recall, into eight parts. I am sure it is here with the committee. 

I hope it is, anyway. 

Mr. Couuier. You obtained these letters from Mr. Busch and the 
Crummer files? 

Mr. Warrenarr. In Chicago. 

e Mr. Couturier. Did you determine how those letters had come into 
the possession of Crummer or Mr. Busch? 

Mr. Waurrenair. No, I did not determine, no. 

Mr. Couturier. Do you have any knowledge as to whether those 
letters were solicited or voluntary? 

Mr. Wuirenair. It is my belief that there were both. 

Mr. Couuier. Both? 

Mr. Warrenarr. It is my belief both. 

Mr. Courier. Do you have any knowledge that they were written 
by the Crummer Co. soliciting the letters? 

Mr. Wuirenairr. If it is in that folio, I have knowledge of it. 
That is quite a good-sized document. I would not be surprised, Mr. 
Chairman, and members of the committee, if such letters were not 
written, and I beg your indulgence to tell you why. 

These people were in a municipal bond business. The type of busi- 
ness they did, they dealt direct with the customer. What we farmers 
in the fruit business called ‘‘We peddle our fruit over the fence.”” We 
sell to the trucks, some of us. That is the way Crummer did business. 
He would buy securities, and then his salesmen would go out through 
the areas to respective people, and say, “I have got 3 bonds or 5 botas. 
I think they are a good investment. You can buy them at so and so.” 

Now, once this investigation began—I am speaking now of the 
Post Office Department and the Securities and Exchange Commis- 
sion—it quite naturally followed, through a terrific fear, doubt, and 
suspicion on the people, comparable if you please to a run on a bank, 
as it were. 
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That knowledge was general through the area, and naturally, 
Crummer, and his associates were doing their best to placate those 
people, keep their customers, and stay in business. 

So, if such a letter were written, it would not surprise me. 

Mr. Couurer. You mentioned that you felt the investigation was 
based upon a lack of jurisdiction in the first instance. 

Did you challenge the jurisdiction? 

Mr. Warrenarr. I did not appear in the case. I was on the other 
side of the world then, Mr. Collier. 

Mr. Cou.ter. In your statements to the Attorney General or 
any officials in the Department of Justice, did you challenge the 
jurisdiction? 

Mr. Wuirenair. I did not challenge the jurisdiction, perhaps 
because this so-called criminal reference report, which I have never 
seen, prepared by someone in the Securities and Exchange Com- 
mission, that resulted in the trip to Kansas, by Mr. Brown, and his 
appointment—and may I here correct the distinguished Congressman 
from Illinois, his appomtment, I believe was assistant United States 
attorney, now an assistant United States Attorney General. 

Mr. Courier. That is correct, that is the way he identified himself. 

Mr. Warrenarr. That material, whatever it was, and however 
gotten, whether under subpena power, legal or illegal, was there. 
And my position was to face it, because to me it was just like so much 
trash. 

Mr. Couuier. Now, when did you next see the Attorney General 
after this original conference with him? 

Mr. Wuirenarr. The next time I saw the Attorney General of the 
United States, he was an Associate Justice of the United States 
Supreme Court. 

Mr. Couuier. You did not have any further conversation with 
him about this case? 

Mr. Wuirenarr. Never, never. 

Mr. Courier. Did you see the Assistant to the Attorney General 
regarding this case, at any time? 

I am speaking now of the Assistant Attorney General. The 
Assistant to the Attorney General now called the Deputy Attorney 
General, the man who is the First Assistant to the Attorney General. 

Mr. Wurrenarr. I never saw him, I do not know him. I think it 
was McGranery who as Assistant to the Attorney General then, and 
I think he was Assistant to the Attorney General, when the cases were 
dismissed, and from what I read in the paper, he is the distinguished 
gentleman that referred this file, as the biggest mail-fraud case in the 
history of this country, to this committee. 

I do not know what he was doing as Assistant Attorney General of 
the United States during that period. 

Mr. CouuierR. You did not see the man in that office at that time? 

Mr. Warrenarr. I have never seen him to my knowledge. 

Mr. Couturier. When did you first have a conversation on this case 
with Mr. Caudle? 

Mr. Wuirenarr. I heard Mr. Caudle testify yesterday, and I must 
say that on that point, he was in error. 

The next thing that happened in that case, that is the hearings 
called conferences—I called them quasi-judicial hearings at least— 
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was when I was informed by telephone by Mr. Fly that he had been 
invited down here to confer with certain people in the Department of 
Justice on the cases. 

I asked Mr. Fly, “‘I hope you can arrange to let me have an oppor- 
tunity likewise to be heard.” 

He said that he would do his best, and I believe the distinguished 
counsel read in the record, on yesterday, a letter that would quite 
infer that was it. But I saw Mr. Caudle for the first time when I 
walked in his office, and there present was a panel of lawyers, none of 
whom I knew, except Mr. Paisley. I did not know Mr. Paisley was 
even with Justice. 

And sitting on the left, on a divan were 3 or 4 strangers who turned 
out to be Mr. Kelley, a trial lawyer for the Securities and Exchange 
Commission, who had appeared out in Kansas to defend the indict- 
ments, as | understand it, and a Mr. Brown, and 1 or 2 others whom 
I cannot recall. 

But sitting next to me was a Mr. Wright, who introduced himself 
as the deputy administrator of the regional district, with offices in 
Chicago. That is the first time 

Mr. Keatine. Was that Hart? 

Mr. Warrexair. Mr. Wright, the deputy. I have never met Mr. 
Hart, and Hart was never in those proceedings. 

Mr. Couurer. We have established that Mr. Hart was never in the 
proceedings? 

Mr. Wuirenair. He was not. I met his deputy. 

I also met Mr. Caudle, whose office desk was cater-cornered, there, 
for the first time. I met Mr. Nash Adams. I knew Mr. Bill Paisley 
because he had been assistant United States attorney in Jacksonville, 
Fla., and I had tried several lawsuits, for the defense, with Mr. Paisley 
for the Government. 

I believe, yes, Mr. Brooks was there, a younger man, as I recall, and 
I do not know who else, but I thought the panel, from what I under- 
stood, was the Fraud Unit of the Criminal Division, consisting of 5 
lawyers, but those are the only 3 whose names I recall. 

Mr. Coutrer. Now, as I understand it, you saw Mr. Clark; a few 
days later you took the folio to his office and left it with his secretary? 

Mr. Wuitsnarr. No, I saw Mr. Clark in November 1945. A week 
or 10 days later, I took the folio of letters and delivered it to his 
secretary. 

Mr. Couturier. Right. And then you had no conferences with any 
Justice officials or attorneys until February—that would be the date 
of these 2-day conferences? 

Mr. Wuirenair. The first hearing, or 2-day conference, if you care 
to so call it, was my first appearance in Mr. Caudle’s office. 

Mr. Couturier. We have established that to be the 14th and the 15th 
of February. And there was nothing in between? 

Mr. Warrenair. As far as Whitehair’s activity goes, nothing. 

Mr. Couuisr. Now, during that period, from the time you saw Mr. 
Clark in November, until you had this 2-day conference, did you 
furnish or cause to be furnished, any additional material, other than 
the folio to the Department of Justice? , 

Mr. Wuirenair. The answer is no 

Mr. Couturier. No other documents of any kind? 

Mr. Wuirenatr. None, to my knowledge. 
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Mr. Coturer. Will you advise the committee of your recollection of 
what occurred at the conference in February, the 2-day conference? 

Mr. Warrenair. As I have explained, Mr. Chairman, this panel of 
lawyers represented to be from the Fraud Unit, as I understood it. 
Mr. Kelley, a trial lawyer of SEC, Mr. Brown, some others, whom I 
do not recall, and Mr. Wright, from Chicago, the deputy administrator 
was present. 

After being introduced, they were all there when Whitehair and Mr. 
Fly were invited in the office. 

After being introduced, then Mr. Fly sought to introduce me, the 
witness, to Mr. Caudle, and the members of the panel, in the form 
of how long I had practiced law and how long he had known me, and 
so On. 

Whereupon, I made what I guess you would term, the opening 
statement. 

Oh, by the way, permit me to add a Mr. Rubin was present, who 
I think was assistant general solicitor of the SEC. 

At the close of that, my recollection is that Mr. Fly endeavored to 
make a statement. By that time there became evidence of a good 
deal of what we might determine cross-fire and colloquy, and while 
the meeting was orderly, it was just ‘That is not true,” and “This is 
it,” and “There you are.”’ 

And that continued until I well recall, dark, while we were present 
anyway. 

The next day, very much of the same thing occurred, until counsel 
for the SEC, and counsel for the Crummer interests were invited to 
make a closing statement. And that was quite late in the afternoon. 

Mr. Couturier. Was there new material brought in by you and Mr. 
Fly to that conference, or those conferences? 

Mr. Wuairenarr. Other than the folio? 

Mr. Couurer. Other than the folio. 

Mr. Wuarrenarr. | am not clear on that, but I do know some stat- 
utes got involved as to what constituted mail fraud under section 15, 
and what constituted so and so under section 83, I believe it was, of 
the Citrus County act, and we were asked to furnish a brief or briefs 
of some material and send it on down. 

Mr. Couuier. But, I am speaking of documents or certain related 
material relating to the facts of the case, any witnesses or documentary 
evidence? 

Mr. Wuarirenair. There was a witness brought in. 

Mr. Couturier. Mr. Bangs? 

Mr. Warrenarr. I do not recall that he attended those hearings. 

By the way, the presiding officer, Mr. Caudle, endeavored to confine 
these hearings to the Citrus County case. And while it would occa- 
sionally get over into the other, nonetheless he endeavored to confine 
them to that, that hearing. 

And, as for material, I do not recall at those hearings we brought 
anything that we had not presented initially as I have heretofore 
testified. 

Mr. Couurer. Now, the only thing I understand you presented 
were the letters? 

Mr. Warrenarr. Well, if you say that—my reply is no, no, that 
folio is in eight parts. 

Mr. Couuier. The folio contained more than just eight letters? 
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Mr. Warrenarr. That was the folio I delivered to Mr. Clark’s 
secretary. 

Mr. Couxrer. That had not only letters, but other information 
relating to the facts in the case? 

Mr. Warrenarr. That is my recollection. 

You see, if I had the folio, I could explain it. But as I recall, it 
was indexed. I indexed it myself in Chicago, with the help of Mr. 
Busch’s private secretary, Miss Coffee. 

It was in eight parts and had had letters from alleged defrauded 
creditors. However many there were was labeled. Then, it had 
additional letters from customers who were not named in one or both 
of the indictments. It had some Senate resolutions, pointing out to 
the Department of Justice, some inquiry going on over there. It had 
letters from prominent investors of the Crummer interests. 

That is the best of my recollection. 

Mr. Couturier. Then the predominant feature of the folio were 
letters; is that not right? You had a group of letters, of different 
character or type, but they were letters. 

Mr. Wuirexarr. The purpose of the folio was to show this. The 
purpose of the folio was to introduce to the first forum, who would 
listen, that all of this investigation was a bunch of tommyrot, and that 
people who understood the bond business, and people who had in- 
vested with the Crummer interests through the years, were entirely 
satisfied. And, as my recollection serves me, Mr. Chairman, there 
were only 3 letters I found in Chicago, out of a customer’s list of 
10,000 to 15,000, that objected at any time to Mr. Crummer’s 
activities. 

And, one of those gentlemen happens to be the $1,000 bondholder, 
whose letter the chairman referred to this morning. 

Mr. Keatina. I think the committee will recess at this point, until 
2 o’clock. 

(Whereupon, at 12:40 p. m., the subcommittee recessed, to recon- 
vene at 2 o’clock, the same day.) 


AFTERNOON SESSION 


Mr. Keatine. The committee will come to order. You may 
proceed, Mr. Collier. 

Mr. Couturier. Mr. Whitehair, you were describing the information 
that you presented to the Department in that portfolio. Have you 
been able to remember anything else other than the letters and the 
Senate resolutions? 

Mr. Wuirenarr. My recollection is, Mr. Chairman, that there 
were at least four folios forwarded at different times. I did, during 
the lunch hour, recall that a request was made by the Department for 
certain information to be furnished by March 18, 1946. ‘The informa- 
tion in those folios contained primarily factual representations but - 
tressed by exchanges of correspondence. ‘They likewise endeavored 
to portray that the one substantial competitor of the Crummer bond 
interests in Florida was the so-called Du Pont-Ball interests. 

I do recall that some communications from the president of either 
Brown-Crummer Investment Co., otherwise known as the Brown- 
Crummer Co., or R. E. Crummer Co., were included. That covered, 
of course, both Citrus County and Panama City. None of those 
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other folios or documents which were bound were as bulky in size as 
the initial one. 

Mr. Couturier. And you said the initial one was 2 inches? 

Mr. Wuitenarr. Was in 8 parts, I would say about 2 inches thick. 

Mr. Couurer. But the total of the 8 parts was 2 inches thick? 

Mr. Wurirenair. That is what I call a folio, a bound volume. 

Mr. Couurer. Subdivided into eight parts? 

Mr. Wuirenair. Yes. 

Mr. Couturier. You did not secure any of these letters from the 
investors yourself; did you? 

Mr. Wairenair. Oh, no. I trust, counselor, that you will bear 
in mind, if you will, and do not consider me presumptuous, that I 
was not in the States at that time. 

Mr. Couuier,. I understand that. Did you know that some of these 
letters had been written by the Crummer representatives and then 
signed by the people? 

Mr. Wuirenair. No, I did not know that, if that be the case. 

Mr. Co.uier. That was not brought to your attention? 

Mr. Wuirenarr. No. 

Mr. Couuiier. The wording had been suggested in some instances? 

Mr. Warrenair. | did not know that and I do not know that. 
I want to reemphasize the fact that my initial introduction into this 
case—the indictments having been returned on August 3, 1944-—was 
a reading of the material assembled by Mr. Busch. Of course, I am 
sure the committee and the counselor will bear in mind that it was 
difficult to get all of the material that we might have been able to 
produce because so much of the Crummer record was impounded by 
the Federal court, to which we had no access. As a matter of fact, 
on one occasion I remember Mr. Busch observing how difficult it was 
for him to get the chronology together in view of that very fact. 
Moreover, it was our endeavor to portray exactly how one of these 
refunding contracts worked. There are a lot of very eminent men 
in the Jaw and in Government who perhaps could not tell the differ- 
ence between a bond and an Octagon soap wrapper, because it is 
certainly a highly specialized field. In the instances of Panama 
City and Citrus County, I well recall we endeavored to outline 
exactly how such an operation functioned. One of the reasons that 
we concluded—and by ‘we’ I mean always Mr. Fly and myself 
that that was necessary, the contention was made at our initial hear- 
ing that $22.50 or $25 per thousand dollar bond should have been the 
sole and exclusive compensation of Mr. Crummer. We endeavored 
to show that the actual cost of effectuating the contract—-engaging 
attorneys, authorizing the legal proceedings to validate the bonds 
which was required in Florida, printing the bonds, getting them signed 
and delivered—cost, on an average—to the Crummer people who had 
the largest facility in Florida and certainly should be able to do it 
most economically—about $22.50. 

Moreover, we endeavored to show that there was a terrific calcu- 
lated risk taken in this business. To wit, when Hitler marched into 
Poland, the next day municipal bonds dropped 12 points. 

Had Pearl Harbor occurred 3 months earlier this particular bond 
would have dropped, as all bonds did on the average, 10 points. As 
a matter of fact, at the time this contract was signed, which, I believe, 
was October 1940, the Citrus County contract, bonds of the fastest 
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growing city in America—and I say that in the absence of the distin- 

uished gentleman from California—sold at 98 cents on the dollar. 
Up to 5 or 6 months after this contract was signed bonds were selling 
at around 98 cents. Then when the then Governor of Florida, 
Senator Holland, announced his gasoline-tax program, to wit, that he 
intended to have enacted by constitutional amendment a provision 
that 2 cents out of every tax dollar received from gasoline tax would 
be pledged for 50 years to the payment or amortization of the bonds 
and the payment of the interest, then it was, and not until then, that 
bonds began to sell at a premium because, in effect, such a constitu- 
tional amendment, if ratified by the people the following November, 
would make, and does make, those securities semi-State obligations. 

Mr. Couturier. This calculated risk that you have referred to was 
taken into consideration at the time the contract was drawn up. As 
we understand it, the attorneys for the Crummer Co. drew the contract 
up. Therefore, the contract was entered into and both parties would 
be bound by that contract. The question, as we understand it, that 
came up in connection with this Citrus County case was whether or 
not that contract called for an exchange. There was a difference of 
opinion. The other matters were completely collateral to that. 

Mr. Wuirenatrr. Counselor, I do not care to engage in any argu- 
ment with you, but I have lived a good long time and I have lived 
through these bond operations. There are always calculated risks 
and bonds are sold at a loss. The word “exchanged” is not even to 
be found in that Citrus County contract, as we so explained to the 
Department of Justice. Moreover, it was in 1941 that a contract 
with a taxing unit of Florida provided by exact language that the 
broker, which did not happen to be R. E. Crummer & Co., would 
exchange with the outstanding bondholders, bond for bond, and 
Judge Barker, a Federal district judge, who has handled more bond 
litigation than any other living judge, perhaps, ruled that that lan- 
guage was nugatory. It was useless and it meant nothing. That 
case went to the fifth circuit and was affirmed in toto. Judge 
Parker’s conclusions were further footnoted by the circuit court of 
appeals by saying, in effect, that a man who holds a callable bond 
has no right or privilege to superintend the manner in which a taxing 
unit enters into permanent refunding. 

Mr. Cotuter. Do I understand that that is the type of information 
that was furnished to these Department of Justice attorneys? 

Mr. Wurrenarr. That was a part of my argument, certainly. 

Mr. Cottier. You mentioned that a Mr. Bangs was brought in as 
a witness. Did you bring Mr. Bangs in? 

Mr. Wurrenarr. No, I did not. 

Mr. Couuirer. Did you know Mr. Bangs? 

Mr. Wurrenatr. I did not know him before, but I can tell you 
how he got there. 

Mr. Couuter. I would like to know. 

Mr. Warrenatr. After one of the day’s hearings—I cannot fix the 
time, whether he was at the first hearing on the 14th or 15th of 
February or whether he came at the March 19 hearing—I was having, 
Mr. Chairman, such difficulty, realizing that I was a protagonist for 
the defendants, I elected and asked my client if he could locate an 
expert in the municipal bond field, that I would endeavor to gain 
permission from the Department of Justice to let him come in and 
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testify. Mr. Bangs, I was informed, was a gentleman who was willing 
to do it and I was certainly very happy to have him because it turned 
out that Mr. Bangs had been an antagonist for many years of Mr. 
Crummer, had permitted his insurance company of Indianapolis, Ind., 
to litigate Mr. Crummer all the way to the Supreme Court of the 
United States. But Mr. Bangs so testified, in effect, that when he 
found out that Crummer plan—and that is what it was known as 
was the workable criteria by which these securities could get on a 
current paying basis, he became one of his customers. 

Mr. Coutrer. He was not, then, a disinterested party in explaining 
this? 

Mr. Wuirenatrr. Well, he was a customer, and, at one time he was 
an antagonist, as you will find if you read the Avon Park case. 

Mr. Cotirer. Had he ever been given any preference by Mr. 
Crummer in the purchase of bonds? 

Mr. Warrenare. He said he turned in his old bonds and bought new 
ones at 104, 4 points premium. He made this point, Mr. Chairman, he 
said, “I do not care what somebody paid for bonds. It is what they 
are worth to me.” I throught that was a very valid point. I do not 
ask someone if I have $100 to put in the stock market what the man 
who sold the security to me paid for it. 

Mr. Cout.rer. A part of your folio was the Senate resolutions you 
mentioned. Why were they included? What purpose did they 
serve? 

Mr. Warrenarr. I do not know that they served any purpose. I 
had been around Government long enough to feel and believe—as I 
now believe—that to withhold or suppress anything that you have any 
knowledge of is not good. Everything that pertained to this matter, 
plus the fact as I recall, those resolutions were introduced by the two 
Senators from Florida at the request of a resolution of the State Sen- 
ate, to determine, among other things, whether or not these agents of 
SEC and Post Office were by their activities undermining the credit of 
the taxing units of Florida. As I recall, they were put in the folio 
without comment, but only to show, of course, that such an investiga- 
tion was under way and had not been concluded. 

Mr. Cotirer. Had you been in touch with Senator McCarran or 
any of his staff in connection with this up until that time? 

Mr. Warrenarr. I had not. 

Mr. Couturier. Did you later have any contact with him. 

Mr. Wurrenarr. No. I have met Senator McCarran. I full well 
remember when, if the committee cares to know. 

Mr. Co.uter. If it is not pertinent to the case we are not interested. 

Mr. Warrenarr. I did not attend any of the hearings of the Senate 
committee. 

Mr. Couturier. And you were not in contact with either the Senator 
or his staff in connection with this Crummer case? 

Mr. Wuirenarr. No. You say contact. I must answer that by 
saying contact, if that is the word you want to use, to this extent. 

Mr. Co.turer. Well, contact in the literal sense. 

Mr. Wurrernarr. I was asked after this first folio by one of many of 
Mr. Crummer’s lawyers to take that folio, since I was in Washington, 
and present it to Senator McCarran. I went in his little office—he was 
then Chairman of the Judiciary Committee and he had a hearing 
room right in the Capitol—and introduced myself and Senator McKel 
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lar was there and I said, ‘‘Here is a document,” and he said, ‘‘It looks 
like a Sears, Roebuck catalog.” I said, ‘I think there is more to it 
than that.’ And he said, ‘Senator McKellar, let’s go and get our 
hair cut.”” That was the extent of that. 

Mr. Cottier. When was that in point of time? 

Mr. Wuarrenarr. I cannot say, but it was quite some time after | 
had had the hearing here. 

Mr. Couturier. You mean after these conferences? 

Mr. Wairenarr. Yes. 

Mr. Couurer. In Febriary and March? 

Mr. Wuirenarr. Yes, 1946. 

Mr. Couturier. But still in 1946? 

Mr. Wuirenarr. Perhaps it was. 

Mr. Couurer. After the dismissal of the indictments? 

Mr. Wuirenair. No, not after that. 

Mr. Couurer. Before that? 

Mr. Wuirenarr. It was before that. 

Mr. Couurer. The dismissal was in June. 

Mr. Wuirenarr. No, it was before that. 

Mr. Couturier. Before June of 1946? 

Mr. Waurrenarr. Yes. 

Mr. Couuier. After your conference with the Department attor- 
neys in February and March, did you thereafter have any other 
conferences with the Department? 

Mr. Wuireuarr. Counsellor, we had hearings, I believe, in March, 
on March 19. 

Mr. Couturier. That is right. 

Mr. Wuirenair. And at no time ever have I been before any 
Department of Justice lawyers with respect to the subject matter 
before this committee without representatives of the Securities and 
Exchange Commission being present, never at any time. 

Mr. Couuier. I judge from your answer that you did not have any 
further conferences after that March 19 conference. 

Mr. Wuirenarr. I do not recall any after that. I like to call 
them hearings, but conferences if you prefer that word. 

Mr. Couurer. They have been referred to previously as conferences. 

Mr. Warrenarr. Well, if you had attended them you would 
certainly have said they were quasi-judicial hearings, at least. 

Mr. Couturier. That is all. 

Mr. Keating. Mr. Jonas? 

Mr. Jonas. Mr. Chairman, I would like to make this observation 
for the record. Prior to the time that Mr. Whitehair testified there 
was no testimony in the record that anyone had conferred with the 
chief counsel, Mr. Francis X. Busch, who has been noted here in the 
record as a very able, competent and trained and experienced attorney. 
I might say I know of my own knowledge that that is a fact. I 
pressed my questions as they were directed to other witnesses on the 
question of whether there had been a violation of the canon of ethics 
of the American Bar Association code solely on the basis that there 
had been up to that time no statement made by any witness that the 
counsel who appeared here in Washington had conferred with any one 
of the counsel and had obtained data and had obtained information 
from him that related to this particular transaction. It is now 
developed by this gentleman, Mr. Whitehair, that he conferred with 
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chief counsel and that he at least had not only tacit but the actual 
consent to appear here in Washington and bring in that data. So far 
as this counsel is concerned, Mr. Whitehair, I do not want to draw any 
implications that by asking these questions of other witnesses I wish 
to have it understood that he impinged or in any way tended to 
violate the particular section of the canons of ethics of the American 
Bar Association because of the position he occupied in this proceeding. 
| want that in the record. 

Mr. Warrenarr. Thank you, Mr. Congressman. 

With your permission, counselor, on that point I would like the 
record to show that I have presented a letter to you that I have 
received yesterday from Mr. James M. Magna of the firm of Mr. 
Francis X. Busch. I have invited the attention of the distinguished 
Congressman from Illinois to that letter. 

Mr. Jonas. I will be very glad to read it. I have no further state- 
ment, Mr. Chairman. 

Mr. Keating. Mr. Willis? 

Mr. Wiuuis. Mr. Whitehair, in connection with the refunding of 
the Citrus County bonds, did the law of Florida require, and was 
there an election held? Was that necessary? 

Mr. Wuarrenarr. Not in refunding bonds. Initial issues, now, the 
law is, that it must be voted on and approved by a majority of the 
freeholders. It is limited to taxpayers as distinguished from legal 
residents. 

Mr. Wits. Who was the legal adviser of the county commissioners, 
or did they have one? Was it the county attorney? 

Mr. Wuireuarr. I really do not know. On that, Mr. Willis, | 
wish to say that Mr. Crummer had an office lawyer who was known as 
Pleus. Likewise, the vice president and general manager who was 
quite active in the refundings is also a lawyer. Those people within 
Crummer’s office handled most of those refunding operations. The 
litigated matters, for the most part, came to my law firm, although 
not all of them. Ido not know who the county attorney was at the time. 

Mr. Wiutis. You do not know whether the county commissioners 
had any legal advice or any interpretation of the meaning of the 
contract during or after the developments we are now talking about? 

Mr. Warrenair. Mr. Willis, I have no such information but if you 
will permit me to make an observation, | heard read on yesterday 
letters that I had never heard or seen from two county commissioners 
of Citrus County. 

Mr. Wituis. | was coming to the commissioners afterward. My 
question is along the same lines. There has been mentioned here 
expressions from two commissioners as to their unde rstanding of the 
meaning of the contract which, in a way, is adverse to your conten- 
tions. Do you know about the feelings of any others, if there were 
any more than two? 

Mr. Wuirenair. There are five commissioners. There are 67 
counties in Florida, known as political subdivisions, each a legal entity, 
with 5 county commissioners. In some counties the xy are elected from 
districts. In others they are elected at large. That is regulated by 
legislation known as special acts, which the courts have held constitu- 
tional and valid. These letters were from 2 of the 5. But, assuming 
they would not have done so and so, that does not necessarily mean 
that the three others would not have done so and so and then the 
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ridiculous part of the letters—and I wish the gentlemen were here 
present when I say this—it did not cost the county one more nickel, 
whether those bonds brought $120 per hundred or whether they 
brought 60. All the county and the taxpayers had to pay was 100 
cents on the dollar. 

Mr. Wits. Give us in just a few words your considered judgment 
of the meaning of the contract and why you reached the conclusion 
you did as to whether it was an obligation to exchange or to represent 
to the bondholders a choice of changes. 

Mr. Wuirenarr. Mr. Congressman, there is not the first word in 
that contract that even says exchange. But there was a contract— 
and I sent over to the Supreme Court library to get an excerpt of it, 
and with your permission I would like to read it. 

Mr. Wiis. Is that part of the contract we have been talking about. 

Mr. Wuirenarr. No, this contract says they must exchange and 
the Federal district judge and the court of appeals said the language 
means nothing. In effect, in the conclusions 

Mr. Keatine. This is not either 1 of these 2 cases? 

Mr. Wurrenarr. No, but it is the law of the land, Mr. Chairman. 
It has not been reversed and it has been affirmed by the circuit court 
of appeals. It expressly said in that language—may I read it into the 
record—‘‘The decision of Judge Barker in the above case was affirmed 
by the circuit court of appeals,” and gives a citation. 

Mr. Wiiuts. What is the citation? 

Mr. Wuirenarr. 17 Fed. 2d 916, decided by the circuit court of ap- 
peals on June 29, 1942. In that opinion the court of appeals pro- 
nounced a well-known rule of law that holders of callable bonds—now, 
these were holders of callable bonds—have no right to supervise, 
superintend, or order the methods by which a public body refinances 
its debt. 

In that contract, and I read: 

The plaintiffs and the intervenors are not entitled under the law nor by virtue 
of any of the terms of that certain contract dated May 2, 1941, between defendants, 
Hillsboro County, Fla, on the one part, and Welch, Davis & Co., and Sullivan, 
Nelson & Goss, Inc., on the other part, to exchange of the bonds now held by them 
for new bonds as of July t, 1941. Nor are the plaintiffs and intervenor entitled 
to insist upon an exchange of the bonds now held by them for new bonds issued 
on July 1, 1941, for any reason not related to the terms of the contract. 

Mr. Wits. What did the contract say? 

Mr. Wuarrenatrr. The contract before the court? 

Mr. Wiuuis. The contract that was entered into between the bond 
house and the county in this case. 

Mr. Wuirenarr. Here is what it reads: 





As part of the assistance to the board, the fiscal agents— 
and I insert, meaning the bond houses— 


will contact all known holders of the present outstanding bonds and attempt to 
secure a voluntary exchange of such bonds. 
In this case, as the transcript of record shows, this man was not 
contacted but he came into court and said, “I want a new bond for 
my old one.’”’ And I have read to you the decision. 

Mr. Wits. I have directed questions along that line to previous 
witnesses. I do not imagine anybody would disagree with that court 
opinion. In the absence of a provision in the original bond indenture 
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entitling the original holders to an exchange in the event of a refunding 
proposition, certainly they would have no right to an exchange. On 
the other hand this, as I see it, is not quite the situation, Mr. W hitehair. 
The point is, did the county commissioners definitely agree with Mr. 
Crummer and definitely employ him to contact the bondholders with 
the understanding that he, Mr. Crummer, or his associates, should 
give the original holders of the bonds the choice of exchanging, and 
if that was the agreement, is it so that Mr. Crummer failed to carry 
out the terms of his employment? 

I should say we would have again to come to the agreement between 
the county commissioners and Mr. Crummer and his associates and to 
read in the contract whether that was the term of his employment. 
Mr. Brown for a long period of time was definitely of the impression 
that it was clearly spelled out in the contract of employment that the 
obligation to represent and the right of exchange was in the contract. 
Your position is that no such right of exchange was made so by that 
contract which was before them? 

Mr. Wuitenarr. That was my position and when the statement was 
made similar to the statement that you say Mr. Brown said, he made 
a similar statement, in effect, before the Department of Justice, and 
my position was, assuming that is true, it still is not the law. If you 
are going to indict a man for sharp practice, you go before an insurance 
commissioner to revoke his license or some other thing. That still is 
not the law. The interpretation of the contract does not at all, because 
of what somebody told somebody, speak, as it must, because the reso- 
tion of the board of county commissioners incorporates the contract, 
as well as the provisions of the bonds, and authorizes their issuance 
and the terms and provides who shall pay the expenses incident to 
carrying out that operation. The minute that resolution is passed and 
recorded in the board of county commissioners’ minutes, it is a matter 
of constructive notice to the world and the Supreme Court of Florida 
has so held again and again. 

Mr. Witurs. You say that the word, “exchange,” is not in the 
contract? 

Mr. Warrtenairr. It is not. 

Mr. Wituts. I take it it is also your opinion that even a careful 
reading of the whole context of the contract would not convey a 
legal obligation to exchange. 

Mr. Wurrenarr. None, in my legal opinion. 

Mr. Wiuuts. The only thing I am ‘interested in, fr ankly, is whether— 
and I do not want to take your word for it, frankly, nor do I want 
to take Mr. Brown’s word for it—that contract was drawn so that 
it would leave room for a serious and honest-to-goodness difference 
of opinion on the part of honest lawyers as to what was in it. 

Mr. Wuirenarr. On the part of whom? 

Mr. Wits. Of honest, capable lawyers. I judge that you want 
to go one step further than that because you take the position that 
there is no question about it. 

Mr. Wuirenarr. There are a lot of honest, capable lawyers who 
disagree. I am sure you are one who is an honest, capable lawyer. 
But in the field of municipal investments, the outlet where these 
securities are acquired—I do not know what Mr. Bangs would say 
but I am certain that Mr. Bangs or any of those insurance companies 
who were the largest customers, in volume, that the Crummer people 
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had, never, 1, purchased any bonds without a marketing opinion of 
reputable bond lawyers, and, 2, would not purchase them without 
their own lawyers passing on them. The common practice down 
there—and I assume that this committee will take into account 
custom and usages—is that it is done over and over where a bond 
dealer of substance will take on a bond issue and take the risk. He 
gets in these bonds as fast as he can. But remember, these bonds are 
negotiable, just as negotiable as currency, and they spread all over 
the United States. It is a difficult job to get them. Putting an ad 
in the Municipal Bond Buyer in New York will notify the big bond 
houses. But that does not notify the little fellow who owns two 
bonds out in Eldorado, Kans., or even out in Denver, Colo. Then 
you have got to go to all that difficulty to get those bonds in. 

It happened right in my county. There was a refunding and the 
bond house sold some of those bonds in excess of par. But, you see, 
Mr. Congressman, if you took that type of interpretation, what a 
privilege and right you would be giving to a third party who is not 
entitled to it. He is entitled to 100 cents and his interest. Suppose 
those bonds were selling at $60. The Crummer people agreed in this 
contract to refund all the bonds. Now, who would have to pay the 
$400 difference to get those callable bonds in? 

Mr. Wiis. What did you say was the obligation that Crummer 
undertook? 

Mr. Wuiresarr. Mr. Crummer agreed to refund these bonds 
under certain terms and conditions. 

Mr. Wiuuis. At their peril? 

Mr. Wuirenarr. If it happened that way. Fortunately, it did 
not happen that way. 

Mr. Wits. I understand, but they were obligated if the condi- 
tions went the other way to the extent that they would take a loss. 

Mr. Wuirenarr. I do not want to get quite to the word “under- 
writer,” because that is a little bit too far, as you would get Lehman 
Bros. and Jones or somebody in New York to underwrite a stock issue. 
But the lifeblood of his business is his reputation alone. If he begins 
to fail in his operations he is through. There were 40 dealers who 
bought the half-billion-dollar debt in Florida in the twenties and 
when the collapse came only 1, maybe 2, of those dealers, dealing 
exclusively in municipal securities, survived. 

Mr. Wits. You mentioned, if I remember the number, 15,000 
letters out of which you said 3 went one way and the others the other 
way. 

Mr. Wurrenarr. | did not mean 15,000 letters. I said Mr. Crum- 
mer, the last time I looked at the schedule, had a source to which he 
sold securities of between 10,000 and 15,000 customers. 

Mr. Wiuuis. I see. And what was the next thought? You said 
out of those customers three did something. 

Mr. Warrenarr. Out of all those customers. I do not mean to 
suggest and I am sorry if you got the implication that all of them 
wrote Mr. Crummer. As I recall, out of 10,000 to 15,000 customers, 
after all of this nationwide publicity for 2 years, announcement by the 
Securities and Exchange Commission that Crummer had been indicted, 
published in all the papers, as I recall it only 3 complained. 

Mr. Wiis. It is in evidence, I think through Mr. Hart, that 
Crummer picked up, as it was expressed, two-thirds out of the number 
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of bonds outstanding in the Citrus County case, which leaves one- 
third of the holders who were not contacted. My question is this, and 
I asked it of Mr. Brown and Mr. Hart and I want your views: Of that 
one-third, if you know, who were not contacted, did all or any part of 
them, knowing the situation, choose not to ask for an exchange and 
to simply be satisfied with getting their original investment plus 
interest instead of demanding the rights, if they had any rights, to 
the new bonds? 

Mr. Warrenarr. No. 1, Mr. Willis, I will have to answer that I 
do not know. But No. 2, I certainly do not accept the premise that 
the Crummer people did not contact one-third of the Citrus County 
bondholders. I base that on this premise: Every issue of bonds Mr. 
Crummer handled in Florida and many he refunded where the people 
were complete strangers to him, bear in mind he was developing all 
the while a larger and larger list of customers. That is what he was 
after. The more customers he had, the more sources of supply he 
had to sell his securities, and that was exclusively his business. So 
if, as stated by other witnesses, he did not contact one-third, that 
amazes me. Certainly it is inconsistent with the common practice 
employed by the Crummer companies. 

Mr. Wiuuis. I asked Mr. Brown and Mr. Hart—I think both of 
them—this question, and I want your views on it: Was this refunding 
proposition a one-way deal simply for the benefit of the original holders, 
or was it, as is usual, the county itself that had an interest in the 
refunding operation? 

Mr. Wuirenarr. A few taxing units, municipalities, schools and 
counties, tried that. I do not know of one instance where they 
succeeded. For example, Mr. Congressman, to illustrate, if you could 
right now envisage how you would find the holders of a million, 
five hundred fifty thousand dollars par value of negotiable bonds, | 
doubt, sir, whether you would know where to start. I know I would 
not. They are scattered every place. 

Mr. Wiuus. What I had in mind was this: Those bonds had 
originally been issued, I think, in 1933. 

Mr. Wurrenarr. The callable bonds, yes, sir. 

Mr. Wiuu1s. And I suppose they were about to mature or the 
maturity was around the corner. Then the Citrus County represent- 
atives, the commissioners, undertook to refund them in another way. 
I would like to assume, if they were honest men, that they were looking 
after the interests of the county and that there was a reason from the 
point of view of the county to go into this refunding proposition. 

Mr. Wuirenxair. Well, there is a decided commercial reason. For 
instance, because Sumter County which survives under an agrarian 
economy did not have good credit, its securities went in default. It 
was able, therefore, to effectuate a temporary refunding issue in 1933. 
The callable feature was incorporated in the bond, as well as a resolu- 
tion authorizing it, in the hope, 1, that it would induce the bondholder 
of the defaulted bond to bring his bond in and take a bond with a 
reduced rate of interest for 5 years or 10 years, and 2, to put the county 
in a solvent position. There were many counties in Florida, Mr. 
Congressman, where only 15 or 20 percent of the entire tax levy was 
collected. If you will permit me to use the first person, because of a 
dear friend of mine in my little community, which is one of the most 
solvent in Florida, which has to pay 6 percent interest because it did 
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not default in its bonds but because of the overlapping county and 
school board issues, I advanced him the money to pay the tax sales 
certificates where the principal building in my community where a 
university is located sold for State and county taxes for 2 years. 
That was the dilemma we were in. 

Therefore, the man who happened to have the money to pay his 
taxes did not know that he had paid them. He did not get a satis- 
faction of mortgage. He just got a tax receipt. But that did not 
mean that the Metropolitan Life or somebody else who owned a block 
of bonds of that community could not come in later, and institute a 
mandamus suit and impose an additional tax levy and then the tax- 
payer, although he had paid his taxes, as levied, would have to pay 
some more. That was the dilemma we were in in the early 30’s. By 
1932 80-some percent of that half-billion-dollar debt was in default as 
to principal or interest or both. 

Mr. WIi.uis. Just a couple more questions and then I am done. 
You said that you were for many years the lawyer for the Crummer 
family. 

Mr. Wuirenairr. I was, sir, until I went away in 1942. 

Mr. Wiuurs. Now, do you know whether any of these bondholders, 
the original bondholders, either before the indictment or the publicity 
leading to indictment or after the indictment, through their inde- 
pendent lawyers, filed a civil suit for money or dollars on the ground 
alleged in the indictment that they had been defrauded? 

Mr. Wuirenarr. | do not know of any, sir, but Iam very happy you 
mentioned that, because I overlooked it. My further contention 
before the Department of Justice was that if there was any claim due 
any bondholder under this 1940 contract where one agency of Govern- 
ment was contending an exchange provision existed, it was a claim for 
an accounting and a return of profits, to wit, a civil action. 

Mr. Wiuuis. If I understood you well, you characterized the inves- 
tigation by the Securities and Exchange Commission or parts of it as 
tommyrot. That is a pretty rough word to be left in the record as it is. 
I do not want to make a speech over it or extend the remarks too long. 
But I think you should explain that a little bit. 

Mr. Wurresarr. All right, I will explain it. I do not know what 
your contention of tommyrot means. 

Mr. Wiuuis. It was your word, not mine. 

Mr. Wuirenarr. It was unfounded, in my opinion, and ridiculous, 
and the manner in which it was conducted, from what I have heard 
from people who were interrogated, is not consistent, I say, with the 
type of Government I believe in. 

Mr. Wiuuts. Did you have any conversation with the Attorney 
General about this case, any conference, conversation or communica- 
tion, other than the occasion when you went to his office and presented 
him with six letters? 

Mr. Wurrenair. That is the only time. It was the first time I ever 
met Justice Clark and that is the only time I ever discussed this case 
with him in any form, and that lasted not more than 10 or 15 minutes. 

Mr. Wiuu1s. Did you suggest that anyone, through you or anyone 
else, contact the Attorney General or any of these gentlemen you have 
been talking about, Mr. Caudle, Mr. Paisley, Mr. Brooks, or the 
other gentlemen you have been talking about? 
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Mr. Wuirenarr. I did not, Mr. Congressman, never at any time. 

Mr. Wiuus. That is all. 

Mr. Rocers. Mr. Whitehair, the indictment in the Citrus County 
case is based upon 4 counts of mail fraud, and I think 5 counts of 
violation of the SEC Act. I believe you testified that you advised 
Mr. Crummer that the Securities and Exchange Commission had no 
jurisdiction whatsoever over municipal bonds. 

Is that what you found the law to be at the time? 

Mr. Wurrenarr. I did not advise Mr. Crummer. I did not know 
that this investigation was under way, in fact, until later. But when 
I looked into the Securities and Exchange Act, as amended, it was my 
humble opinion—and If so stated before the Department of Justice 
that the Securities and Exchange Commission had no jurisdiction over 
municipal securities. 

To further buttress that, Mr. Congressman, there was an attempt 
made, I believe, in the Senate at some time after the Securities and 
Exchange Act was enacted into law to amend it to include municipal 
securities, by express terms, and that proposed amendment was 
defeated. 

Mr. Rocers. There is testimony before this committee by members 
from the Securities and Exchange staff to the effect that Mr. Crummer 
or the Crummer Co. had a broker’s license to act as a broker in these 
transactions, not only in municipal bonds but in others. 

Did you find that to be a fact in the investigation that you made 
when you returned from overseas? 

Mr. Wuirenatr. The license to practice the brokerage business can 
include the right to deal in other types of securities. It is my recol- 
lection, sir, that R. E. Crummer & Co. did have a license that gave 
them the right to deal in securities other than municipals. 

Mr. Rogers. In the examination of the Securities and Exchange 
Act, after a license is once issued did you ascertain how and by what 
method the Securities and Exchange may cancel that license? 

Mr. Wuirenarr. I don’t know that they can cancel it under the 
law. The Florida State Commission could. 

Mr. Roacers. Then there was no procedure whereby the Securities 
and Exchange Commission as such would issue a license to R. E. 
Crummer & Co. as in bond brokerage transactions? Is that your 
understanding? 

Mr. Wuirenarr. That is my understanding of the law, sir. In 
other words, it is entirely different. When ‘‘X” company wants to 
float an issue of stock and comes before the Securities and Exchange 
Commission and lays out whatever information they want, and they 
say you can or you can’t, and pamphlets and other things that I under- 
stand the Securities and Exchange Commission puts out. 

Bear in mind, Mr. Congressman, I have never practiced before 
them. I doubt very much if they would permit me to. But non- 
theless, I know there are certain regulations that must be complied 
with by stock brokers comparable to railroads before the Interstate 
Commerce Commission and the Federal Communications Commission. 

Mr. Rogers. Then what you had reference to in the license of the 
R. E. Crummer & Co. to do business was a State license? 

Mr. Wuirenarr. That is right, sir. 

Mr. Rogers. Issued in what State? 
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Mr. Wuirenatir. The State of Florida and many other States. 
They operated in a dozen States. They had to get a license in every 
State. 

Mr. Rocrers. Does the Florida law make any provisions for a 
complaint to be filed with the Securities Commission of the State of 
Florida if an agent or a person who has a license has violated the law? 

Mr. Warrenarr. Oh, yes, there is a provision for revocation. 

Mr. Rogers. Was there any complaint filed against Crummer & 
Co. in the State of Florida on these transactions with the Securities 
and Exchange Commission? 

Mr. Wuirenarr. In 1943 Mr. Edward Ball of the Ball-Dupont 
interests and Mr. Clyde C. Pierce, a competitor, went before the State 
securities commission and complained about Mr. Crummer. Inciden- 
tally, he complained about the Crummer & Co. and a license was 
denied, whereupon a case by my old law firm was instituted in the 
Supreme Court of Florida, and a mandamus was issued in December 
of that year granting them a license. They granted it only for the 
balance of the year, December, and declined it for 1944, and we had 
to go back to the supreme court and get another mandamus. The 
Crummer Co. is running now. 

Mr. Rocsrs. Did the Crummer Co. have any difficulty in getting 
a license in the State of Kansas? 

Mr. Wuirenair. No, no other State. They had their licenses there. 

Mr. Rogers. But they transacted business in the State of Kansas? 

Mr. Warrenarr. That is right. 

Mr. Rogers. Do you know whether or not they have a Kansas 
license? 

Mr. Wurrensair. They do. A number of salesmen who have worked 
for R. E. Crummer & Co. took over the assets of R. E. Crummer & Co. 
when it attempted to dissolve. They are operating by another name. 
But the Crummer Co. did acquire and have licenses in Nebraska, 
Indiana, I believe, Minnesota, and various places, but was denied in 
Florida. 

Mr. Rogers. Did you examine the Crummer Co. file to ascertain 
whether or not any proceedings had been filed in any of these States 
where they were licensed to do business, because of misrepresentation? 

Mr. Wuirenatir. None, sir. 

Mr. Rogers. What, then, is your interpretation of the testimony 
here to the effect that it is a violation of the Securities and Exchange 
Act that R. E. Crummer failed to disclose to the owners of these bonds 
that they had a right of exchange? Would that in any manner violate 
any section of the Securities and Exchange Act that you know of? 

Mr. Wurrenarr. That is almost verbatim the question Mr. Paisle 
asked me during the hearing. He fully agreed with me when I said, 
“Of course it does not violate any section.” 

If the bondholder, assuming the worst interpretation, had a right 
of exchange, as I said before, it certainly would be an accounting of 
profits, if there were any. 

Mr. Rocers. Was Mr. Brown and the deputy director of the 
Chicago office of the Securities and Exchange Commission present 
at the time of that conversation? 

Mr. Wuirenatrr. They certainly were, and Mr. Rubin was present 
and this panel of lawyers. 
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Mr. Rogers. Upon your explanation being made, was anything 
said by them as to the accuracy or inaccuracy of the representation 
made by you? 

Mr. Wurrenarr. Not by Mr. Wright, but Mr. Brown yesterday 
characterized, I believe, as an eager beaver, I believe, by Mr. Davis, 
or words to that effect, was very positive of his position. 

[ dare say, Mr. Congressman, there was nothing I said unless it 
was my name that Mr. Brown agreed with—nothing. I didn’t have 
my birth certificate with me. If I had known, I would have brought 
it along. 

Mr. Rocers. Directing your attention to the Panama City indict- 
ment, in those indictments it has been represented to us that there 
were powers of attorney wherein R. E. Crummer & Co. were to repre- 
sent the bondholders. Were you familiar with those? 

Mr. Waurrenarr. My familiarity with that, that was perhaps one 
of the first attempts at the restoration of credit in the State of Florida. 
The eminent law firm of Elenge & Shanz of Jacksonville were counsel 
for Mr. Crummer. I did not know him at that time. 

My information, in answer to your question, will have to come from 
my review of the record in Mr. Bush’s office and the record in the 
Crummer office. 

It was Crummer’s position that Panama City and Bay County, 
being small, so interlocked that both proceedings had to move along 
together. The powerful Ball-Du Pont group did not agree to that. 

As a result, bankruptcy proceedings were instituted under the 
Federal Bankruptcy Act in Bay County. Bankruptcy proceedings 
were instituted in Panama City. Both of them failed. 

That controversy extended for about 12 years. But, mark you, 
when it once reached near completion Panama City was a community 
in 1935 of 8,700 people. When that credit was restored it was a 
community of over 24,000 people. 

In 1939, when it was still in doubt, it had an assessed valuation of 
$14 million, the city of Panama City. In 1942 the assessed valuation 
exceeded $10 million. 

That is Mr. Crummer’s crime to Panama City and Bay County. 

Mr. Roaers. Did you represent to the Justice De partment that 
this was a conspiracy by the Ball-du Pont Co. to run the Crummer 
Co. out of business? 

Mr. Wurrenuarr. I don’t think I used the word “conspiracy.” I 
endeavored to explain what I knew of the du Pont activities in 
Florida. I endeavored to explain what I knew of Mr. Crummer’s 
activities. 

I well remember the controversy over the gas tax act, and that 
apparently started the cleavage between these then gigantic people. 
It carried on all the time from there on out. 

Mr. Ball’s outfit owned some securities in Panama City. He 
owned some in Citrus County. He declined to participate in any 
refunding, and to my knowledge his gigantic interests in Florida have 
never taken less than par and full 6 percent interest. 

Mr. Rogers. You say they had some bonds in the Citrus County 
case? 

Mr. Wuirenarr. It is my recollection they owned some bonds in 
Citrus, and it is my recollection that that held up the proceedings 
quite a while. 
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Bear in mind, too, with our dilemma, along about that time one 
of the finest and most modernly equipped railroads in the United 
States, the Florida East Coast Railroad Co.—this is the confidence 
the American people had in it while we were trying to refund these 
securities. Those bonds were selling, 5 percent first and refunding 
bonds, on . the New York Stock Exchange, at $90 flat for a thousand- 
dollar bond. 

Mr. Rogers. I think that is all. 

Mr. Katina. Mr. Whitehair, are you the attorney for the plain- 
tiffs or associated with the attorneys for the plaintiffs in this civil 
suit which has been brought since this indictment? 

Mr. WuirpHarir. Now pending in Florida? 

Mr. Keatina. Yes. 

Mr. Wurrenarr. I was, sir, until I returned to the Navy in August 
1951. I dismantled my law office then. I was styled the chief counsel 
in the case from the time it was filed in December of 1949 until I 
became Under Secretary of the Navy in August 1951, at which time 
I closed my offices, and I have only one girl there. 

Mr. Keatine. And since you left the position of Under Secretary 
of the Navy, you have not been associated in that case? 

Mr. Wurrenarr. I have not, sir. 

Mr. Keatina. You have told us about your conversations with 
Mr. Crummer in which you made the suggestion that Mr. Fly be 
brought into this case. 

Mr. Wuirenarr. That is correct, s 

Mr. Keatina. Mr. Fly had been an Assistant Attorney General, 
had he not? 

Mr. Warrenarr. Back in the early thirties, when I met him. He 
was a special assistant. 

Mr. Keatina. And subsequent to that time he had been chairmaa 
of the FCC. Is that right? 

Mr. Wurrenair. He had been not only that, but he was that when 
I left here and had been for quite a while, but prior to that I believe 
Larry Fly was the first general counsel for the TVA. That is my 
recollection. 

Mr. Kearina. Did you call those facts to Mr. Crummer’s attention? 

Mr. Wuirenair. I called the fact to his attention that I regarded 
him as an excellent lawyer who certainly knew aad would keep abreast 
of things in Washington. 

Mr. Keatina. And knew the people in Washington? 

Mr. Wurrenarr. I did not say that, sir. I did not know, on my 
oath, at that time who the Attorney General of the United States was. 

Mr. Keatinc. Did you know whether or not Mr. Fly then knew 
the Attorney General of the United States? 

Mr. Wurrenair. I did not. 

Mr. Keatina. Was that the subject of any discussion with Mr. 
Crummer? 

Mr. Wuirenair. It was not, sir. 

Mr. Keatina. The only thing that you discussed with him was that 
he knew the Washington picture, or words to that effect? 

Mr. Waurrenairr. I felt, Mr. Chairman, that he was the best quali- 
fied man I knew to advise me where the forum was that we should 
try to get a hearing before. 
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Mr. Keatina. You didn’t feel equipped to decide for yourself 
where that forum was? 

Mr. Warrenatr. I was not equipped to do it; no, sir. 

Mr. Keatina. It would obviously be either the Securities and Ex- 
change Commission or the Justice Department, would it not? 

Mr. Warrenarr. I assumed that. 

Mr. Keatina. And you felt it was necessary to call Mr. Fly in to 
advise you whether to go to the Securities and Exchange Commission 
or to the Justice Department? 

Mr. Wutrenair. Certainly. 

Mr. Keatina. And after he had advised you, you thought it should 
be the Justice Department? 

Mr. Wurrenatr. He did. 

Mr. Keatine. Then the purpose for which he had been employed 
was terminated, was it not? 

Mr. Warrenair. Oh, no. That was the purpose 

Mr. Keatine. Why was it necessary to take him with you to the 
Justice Department? 

Mr. Wurrenatr. That was the purpose of my visit there. I had 
retired, Mr. Chairman, from my law firm in July or August 1942. 
All I had when I got back here was a briefcase, and I needed legal 
facilities and legal assistance. 

I talked at length with Mr. Bush about it and Mr. Bush informed 
me, “I have got all I can attend to to get ready for these trials,” 
which, as I said this morning, I thought were set for March 15, 1946. 
Mr. Bush knew of my visit to Mr. Fly. 

Mr. Keatine. When you came to meet with the Attorney General, 
Mr. Clark, Mr. Fly introduced you to him, did he? 

Mr. Wurrenarr. He did, sir. He arranged the appointment. 

Mr. Kwatine. And Mr. Fly was present in the subsequent con- 
versations which you had at the Justice Department? 

Mr. Warrenair. Every one. 

Mr. Katina. But you did most of the talking, didn’t you? 

Mr. Wurrenarr. I am rather verbose. I am sorry, sir. 

Mr. Keatina. I did not mean that in any way as a reflection. It 
was a request for a factual statement. As I understood it, you were the 
one who presented this case to the Justice Department, primarily? 

Mr. Warrenarr. Well, Mr. Chairman, I don’t want to be facetious, 
sir. Mr. Fly is in the room. He carried a very heavy oar, and he 
prepared at least one legal brief. But I would gather in point of time 
I did most of the talking, yes. 

Mr. Keatina. In the material which you submitted to the Justice 
Department were these letters of which we heard and also these two 
Senate resolutions introduced by the two Florida Senators? 

Mr. Wuarrenarr. That is my recollection. 

Mr. Kgatina. Those resolutions in effect called for an investiga- 
tion as to whether the SEC and the Post Office Department were 
doing something improper in this case? 

Mr. Wuirenarr. My recollection is not in this case, but whether 
or not their activities in Florida were undermining the credit of the 
taxing units. 

Mr. Keatina. That had been introduced by the two Florida Sena- 
tors, Messrs. Pepper and Holland? 
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Mr. Wurrenarr. May I correct you, sir? Pepper and Andrews, 
it was then. 

Mr. Keartine. Pursuant to action taken by the Florida Legislature; 
is that right? 

Mr. Wurrenair. The Florida Senate passed a resolution. 

Mr. Keatinac. Had you worked with the Senate in that connection? 

Mr. Wurrenarr. I did not, sir. 

Mr. Keatinc. Had Mr. Crummer? 

Mr. Warrenarr. I do not know, sir. 

Mr. Keatina. Or any of his agents? 

Mr. Wurrenarr. I do not know. 

Mr. Keatina. You don’t know how much, if anything, they had 
had to do with the action taken by the Florida Senate? 

Mr. Wurrenarr. I do not know, sir. The proceedings will speak 
for themselves, but I don’t believe I was in this country when that 
resolution was passed by the senate. 

Mr. Keatine. This resolution, as well as can be presented in this 
folio, was the subject of some conversation in your presentation to 
the members of the Justice Department; was it not? 

Mr. Warrenarr. Very little. 

Mr. Keatine. Of what factual value to them in arriving at a con- 
clusion were these resolutions introduced by two Florida Senators? 

Mr. Warrenarr. I can’t answer that, Mr. Chairman. 

Mr. Keatina. Would you consider them of any factual value? 

Mr. Wurrenarr. If 1 were a member of the Department of Justice, 
I would have to answer it this way: I would consider them of very 
negligible value. 

Mr. Keatrna. They were presented, were they not, for the purpose 
of impressing upon the members of the Justice Department that if 
they went along with the SEC and the Post Office people they would 
find themselves in the same boat? 

Mr. Wurrenair. They were not presented for that purpose. They 
were presented in an honest effort to collect and assemble and put 
together everything that was available that had to do with the subject 
matter. 

Mr. Keating. Mr. Caudle has testified that he anticipated, when 
this action was taken, a congressional investigation. Did you hear 
that evidence? 

Mr. Warrenairr. I did, s 

Mr. Keartine. Was there any discussion in this conversation with 
him about a congressional investigation? 

Mr. Warrenarr. Oh, no; not at all. 

Mr. Keatine. You have quoted at length to us from a decision of the 
Circuit Court of Appeals which I believe was rendered in 1942. Am I 
correct? 

Mr. Wuarrenair. December 3, 1941, was the date of the decision 
of the trial court, Judge Barker. 

Mr. Keatrnae. That was the case which you have referred to as 
being a part of the law of the land; am I correct? 

Mr. Warrenarr. | do, sir. 

Mr. Keatinc. Was that case brought to the attention of Judge 
Savage when he made his decision? 

Mr; Warrenarr. That I cannot answer, 

Mr. Keating. You do not know? 

Mr. Wuirenarr. I was not there and I do not recall. 
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Mr. Keatine. You consider it pertinent to Judge Savage’s decision 
in the matter which was before him, do you not? 

Mr. Warrenarr. Well, Judge Savage’s decision, as I was informed 
by one of the lawyers of record in the case, Was just an ordinary over- 
ruling the demurrer. Of course, that is a decision. Then an appeal 
was taken to the tenth circuit at Denver and Judge Savage was over- 
ruled. 

Is that correct? 

Mr. Couturier. No. 

Mr. Wurrenarr. Or was he sustained? 

Mr. Courier. The two cases are mixed up. 

Mr. Keatina. I am talking about the Citrus County case. Were 
you not aware that Judge Savage, when he had had the question 
presented to him that the indic tment should be dismissed because as a 
matter of law this contract did not provide any right of the bond- 
holders to exchange, had said, in effect, ‘I canrot pass upon this 
contract as a matter of law until I hear the evidence on a trial’? 

Mr. Wurrenarr. I had not heard that, sir, but I have read the 
indictment. Of course, the indictment is replete with allegations of 
the right to exchange and set forth, I think, as defrauded creditors, 
46 people. 

Mr. Keatrna. You do not mean to indicate, do you, that Judge 
Savage did not read the contract in writing his decision? 

Mr. Wurrenarr. Oh, indeed I do not, sir. 

Mr. Keatinc. You say that you never knew at that time that 
Judge Savage had had before him the question of the interpretation 
of this contract? 

Mr. Wuirenarr. I have never known that. I had assumed it, 
sir. I was not here when it was argued. I have never had the 
privilege of meeting Judge Savage. 

Mr. Keartine. That was, of course, out in Kansas. 

Mr. Wurrenarr. In Wichita, I think, or Topeka. 

Mr. Kratine. And the attorneys of record with whom you had 
cleared your appearance were the ones who handled it. That decision 
of Judge Savage’s was made some 4 years after this decision of the 
court in Florida, was it not? 

Mr. Warrenarr. And the Circuit Court of Appeals, the fifth cicruit. 

Mr. Keatina. And the decision in Kansas had to do with the 
specific contract involved in the Citrus County case, did it not? 

Mr. Wurrenatr. Oh, I am sure of that. 

Mr. Keatina. You have indicated that the conferences at the 
Justice Department consumed a considerable period of time on the 
14th and 15th of February. 

Mr. Warrenarr. And then we came back. 

Mr. Couurer. On March 19. 

Mr. Warrenarr. We came back on March 19 for hearings primarily 
focused on Panama City. 

Mr. Keatina. Except for the length of time involved, would you 
say that it was a fair conclusion that. you presented to the representa- 
tives of the Justice Department substantially what you have today 
presented to this committee? 

Mr. Wuirenarr. No, I am sorry, Mr. Chairman, to say I have to 
answer “No” to that, because if I’ had the documents and the records 
here I might be able to present the matter better. That implies that 
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I have presented it well, which I do not mean to imply, but I could 
have done a better job. 

Mr. Keatina. It has been testified here that you presented it well 
and I think the record speaks for itself that you did a good job as a 
lawyer for your client. 

Mr. Wurrenarr. Thank you, sir. 

Mr. Keatine. Certainly it was an effective job. But you say that 
you did deal in greater detail with the specific documents than you 
have here today? 

Mr. Wairenarr. I do not have the docmuents today, sir, but | 
had them then. That may sound a little difficult to distinguished 
lawyers, but when I dismantled my law office all of my files with 
respect to any of the Crummer activities were turned over to my 
successors. 

Mr. Keatina. I think that is all. 

Mr. Wiuuts. I would like to ask him two questions. 

Let me ask you a couple of questions in connection with the Panama 
City case. I understand that in that case also there were legal 
documents involved, namely powers of attorney and representation 
agreements. 

Mr. Wuirenarr. Yes, sir. 

Mr. Wixuts. Was that the subject of discussion at the conference 
and can you in a few words tell us the import of those documents 
affecting the substance or the chances of winning or losing the cases? 

Mr. Warrenarr. That case, as I recall, Mr. Congressman, was 
what you would call a strictly mail-fraud case. In the discussion of 
that I do not know whether we spent 2 days or not. 

Judge Savage sustained the demurrer in this case, the Panama City, 
and then the Government took an appeal to the tenth circuit at 
Denver and the court of three judges unanimously affirmed Judge 
Savage. 

Ona petition for rehearing, the chief judge dissented, although the 
petition for rehearing was denied. Certiorari was ‘taken to the 
Supreme Court of the United States, and the Supreme Court of the 
United States refused to hear the case. 

In view of the testimony that I have heard, and rather recalling 
what the Supreme Court of the United States, who every now and 
then declines to hear me, said as late as 1945 in the case of House 
against the United States, the Supreme Court of the United States in 
denying a petition for certiorari by a per curiam decision, said that it 
is not to be considered that this denial is any expression of this Court’s 
views on the merits of the case. 

Mr. Wits. I should not be surprised if it was not Judge Frank- 
furter who said that, because that is his pet peeve, as to the meaning 
of certiorari. 

But the gist of the testimony here in connection with the actions 
of the Crummers in the Panama City case was that somehow he 
collected more interest than he remitted to the bondholders. I was 
wondering whether the documents signed by these bondholders were 
subject to construction that he had a right to retain part of the 
interest or not, and what, if anything, the bondholders’ protective 
committee document had to say on that. 

Mr. Warrenarr. The Florida Bondholders’ Protective Committee 
was a group of dealers who initially organized to try to do some- 
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thing about Florida’s debt. At one time I believe, Brown-Crummer 
was a member of that committee. Since Bay County and Panama 
City was one of the first problem children, that is where you found 
that committee. We were able to show by documentary evidence of 
our offer of 2 percent for a period. If someone did not want to take 
it, Crummer would pay it. In instances it was shown that he paid 
it. Later it was 3% percent. 

Then finally, as I recall, when the bonds were exchanged, he offered 
to the bondholders that they could have their bond at exactly what 
it cost him provided they were willing to pay the same fee for services 
as was set by the Florida Bondholders’ Protective C ommittee, of which 
he was not then a member. 

Mr. Wits. He was not a member of that committee? 

Mr. Wurrenarr. Not at that fime. 

Mr. Wiuuis. And he was not the original organizer of the protective 
committee? 

Mr. Wurirenarre. Oh, no, I think the genesis of that——— 

Mr. Wixuts. I had understood that he was the guiding hand 
the organization of the protective committee. 

Mr. Warrenair. The genesis of that protective committee came 
about way early. There was first a meeting at the Harvard Club in 
New York of the principal holders of Florida securities in the East. 
Then the meeting adjourned. There were many lawyers present. 
The meeting recessed to Chicago, where there was another meeting 
of the holders in the midwest. 

On or about that time—I cannot tell you when, because I do not 
recall—the committee was formed consisting of various dealers. It 
was not a Crummer committee, although you could say, of course, 
that he participated in these early meetings. 

Mr. Wiuuts. How long were you in the service? 

Mr. Wuirenarr. About 4 years, sir, in this war. I was in the other 
one, too. 

Mr. Wixuts. Did you achieve any rank in the service? 

Mr. Wuarrenarr. | went in as an apprentice seaman. I came out 
as a lieutenant commander. I have now been retired. I think the 
Navy says if you cannot do better than that by the time you are 52, 
they will throw you out. They retired me as a commander because 
of some combat duty. 

Mr. Wits. I see. 

Mr. Keatine. Mr. Collier, do you have any more questions? 

Mr. Courier. Yes. 

Mr. Whitehair, do you know a Mr. V. H. Halter in Jacksonville, 
Fla.? 

Mr. Wuirenarr. I know the court reporter, yes. I could not recog- 
nize him in this room, but he has taken 1 or 2 records for me. I think 
perhaps he is the dean of the court reporters in Florida, in point of 
service. 

Mr. Couturier. And you have utilized his reporting services? 

Mr. Wuirenarr. Before juries; never at any other time. 

Mr. Couturier. Have you ever utilized his services in connection 
with any matter concerning the civil case, the Crummer case? 

Mr. Warrenarr. No. 

Mr. Coturer. You have never used him to take depositions? 

Mr. Wutrenatrr. He could have taken depositions where I was not 
present. 
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Mr. Courier. You were not present? 

Mr. Wurrenarir. He could have. There was one discovery deposi- 
tion taken in Jacksonville. 

Mr. Wiuis. Are you talking about the civil suit now? 

Mr. Couurer. Yes, the civil suit. 

Mr. Wuirenarr. I would surmise that his offices took the tran- 
script in that case. 

Mr. Cotiier. Have you ever seen a copy of the grand-jury tran- 
script? I am speaking of the grand jury that returned the indict- 
ments in 1944. 


Mr. Wuirenarr. Never. 

Mr. Couturier. You have never had those in your possession? 

Mr. Wuirenair. No. 

Mr. Couuier. Or never seen them? 

Mr. Wuirrenarr. Never. 

Mr. Courier. That is all. 

Mr. Keating. And you have no knowledge of their being in the 
State of Florida? 

Mr. Wurreuarr. I had knowledge from one of the present Crummer 
lawyers that they were made available to counsel for both sides in 
the civil action, but I do not know when that was. I think, though, 
it was sometime in 1951. 

Mr. Keartinae. You had no knowledge in 1948 of their being made 
available to anyone? 

Mr. Wurrenarr. Oh, no. 

Mr. Keating. When was the civil suit started? 

Mr. Wurrenarir. December 1949 it was filed. 

Mr. Rogers. December 19. 

Mr. Wuirenarir. December 19, 1949. 

Mr. Kearine. Have you any information which you can give to 
this committee with reference to any possible explanation of the fact 
that when the United States attorney in Kansas got back those 
minutes from the Justice Department in December “1948 they had 
on them the covers of this Mr. Halter a Florida stenographer? 

Mr. Warrenarr. I have no knowledge, but I could give you a 
supposition, if you care to hear it. 

Mr. Keratine. Well, we do not want to hear any suppositions 
unless you have some knowledge. 

Mr. Wuirenarr. I have no knowledge at all, sir, about the grand- 
jury proceedings or any part of them, or their whereabouts or any- 
thing about them. 

Mr. Keatinc. Have you been contacted by a representative of 
the FBI on that subject? 

Mr. Wuarrenair. | have not. 

Mr. Couuier. That is all. 

Mr. Keating. Thank you, Mr. Whitehair. 

Mr Fly. 

Mr. Fly, do you solemnly swear that the evidence you give in this 
proceeding will be the truth, the whole truth, and nothing but the 
truth, so nate you God? 

Mr. Fuy. I do, Mr. Chairman. 
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TESTIMONY OF JAMES L. FLY, FORMER CHAIRMAN, FEDERAL 
COMMUNICATIONS COMMISSION 


Mr. Cotuier. For the record, this is Mr. James Lawrence Fly. 

What is your present occupation, Mr. Fly? 

Mr. Fry. I am an attorney with offices at 30 Rockefeller Plaza, 
New York City, and at the present, but not at the time of these 
proceedings, we also have an office in Washington. 

My chief business interests are in Florida. Our permanent home 
is in Daytona Beach and what little money I could accumulate in 
these years has gone into business in Florida. 

Mr. Couurer. Mr. Fly, will you briefly trace for the committee 
your educational and experience background? 

Mr. Fry. Naval Academy, 1920; 3 years at sea; Harvard Law 
School, 1926; with Messrs. White & Case of New York, 1926 to 1929; 
special assistant to the Attorney General, Antitrust Division, 1929 
to 1934; General Counsel of the Tennessee Valley Authority, 1934 to 
1939; Chairman of the Federal Communications Commission, and for 
a time Chairman of the Board of War Communications, from 1939 to 
the fall of 1944. Since then I have been in private life. 

Mr. Couturier. When were you first contacted in connection with 
the Crummer case? 

Mr. Fry. On October 4, 1945, or possibly the 3d 
the 4th. 

Mr. Couturier. Were you contacted by a Mr. Whitehair at that 
time? 

Mr. Fury. That is correct. 

Mr. Couiirer. What was the nature of Mr. Whitehair’s conversa- 
tion with you? 

Mr. Fry. As I recall, Mr. Whitehair, who was just back from the 
South Seas and who has been a very close friend of mine through 
these many years, came into see me at my office. At that time he 
mentioned the fact that when he got back from the war he found one 
of his very good clients in difficulty and he was very much concerned 
about it. 

He indicated he would like me to take an interest in it. If that was 
on October 4—at least on October 4 Mr. Crummer himself was in 
New York. 

On the afternoon of that day Mr. Whitehair and my partner, Mr. 
William C. Fitts, Jr., visited with Mr. Crummer in the Plaza Hotel 
for 3 or 4 hours. 

Mr. Couturier. Was Mr. Whitehair present at that time? 

Mr. Fry. Yes. 

Mr. CoxiuieR. What was the nature of Mr. Whitehair’s contention 
about this case as of that time? 

Mr. Keating. Not on the merits, but just in general. 

Mr. Couturier. That is right. 

Mr. Fry. On the merits, I will simply say he thought they were 
without merit and that it could be so demonstrated and that a great 
injustice had been done. Just having come back from the South 
Seas, with his office in his hat, he wanted me to join with him and work 
on the matter. 

Might I say that Mr. Whitehair and I had worked earlier on other 
matters together. This was not the first time we were together. 
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It has been a long friendship and a close association, based upon both 
sincere affection and mutual regard. 

Mr. Coutrer. What did he give as his reasons for wanting you to 
be associated with him in the case? 

Mr. Fry. I am too modest to answer that. 

Mr. Couurer. Go right ahead. 

Mr. Fy. I believe he felt that I could be of assistance on the case. 
He had worked with me. He thought I had ability and he knew this 
was a tough assignment and he wanted someone with whom he could 
place trust and upon whom he could depend to do an effective job. 

Mr. Couturier. Did he indicate at that time that the Crummer people 
had been unsuccessful in their attempts to obtain a hearing? 

Mr. Fry. During the course of that afternoon conference we 
reviewed that whole situation. Now that you have raised that point, 
I went into that later because I could not think it possible that 
responsible businessmen of this kind could have been faced with the 
degradation of an indictment and the destruction of their lives, 
threatened with the Federal penitentiary, without ever having been 
heard by the people who were prosecuting them. 

My first inquiry was, of course, as to the Securities and Exchange 
Commission. I thought it unthinkable that they had not heard them 
out, and I think they convinced me that they had thoroughly en- 
deavored to do that. I believe that I later tried to do it and was 
referred back to these gentlemen down the line who were doing the 
prosecuting. At that early stage I determined it would do no good to 
go there. 

Mr. Co.uurer. Did you inquire as to whether the Crummer 
defendants had had an opportunity to appear before the grand jury? 

Mr. Fy. I did not. 

Mr. Couturier. You did not? 

Mr. Fry. No. 

Mr. Courier. In your first conversation with Mr. Whitehair, was 
there discussion regarding taking this matter to the Department of 
Justice? 

Mr. Fiy. I am not sure. We must have considered that. That is 
an obviously logical possibility, if not a conclusion. I will say, how- 
ever, that we did not decide in those early conversations to go to the 
Attorney General. I was unwilling and I am sure Mr. Whitehair 
was unwilling to go to the Department of Justice unless we were 
willing to lay bare our entire case and every possible defense. From 
experience I knew that we were endeavoring to sail between Scylla 
and Charybdis in moving in there and making such an exposure of 
our defenses. I thought it would be a tough job. 

It was only after we had accomplished a through study of the case 
and I myself had more than conversation that I came to the conclu- 
sion that the Department of Justice should review this case. 

One of the factors involved there was the point of irregularity in the 
origin of the indictments. I have used a conclusive word there, Mr. 
Chairman, but I think it is justified. It is a very extraordinary 
practice in gravely important cases for the Attorney General to farm 
out his responsibility, the grand jury proceedings and the indictment 
of responsible citizens to the lesser members of the staff of another 
Government agency. I say that advisedly. 
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I have been in the Department for 5 years and in the Government, 
in the civilian end, for 15. It was stated to me, and it seemed 
obviously true, that the Department of Justice had never discharged 
its duty for the responsibility for such action as this lay with the 
Attorney General. I felt they did not know anything about this 
case. 

I must say when I initially mentioned the matter to the Attorney 
General, he was a little surprised that the Department of Justice 
had not been on top of this case, had not investigated this case, and 
had entrusted it to these outside men. 

Mr. Couurer. Who first suggested going to the Department of 
Justice, you or Mr. Whitehair? 

Mr. Fiy. Idon’t know. After we failed to raise any hope of getting 
a respectable hearing at the Securities Commission, it must have been 
an automatic conclusion. Again, I was reluctant to do it. I felt we 
were taking a great responsibility and it was only after a great deal 
of study that we determined to do that. I didn’t call the Attorney 
General for a full month after these initial discussions and after the 
studies had taken place. At the end of that time, I determined that 
we had to do it. 

Mr. Couturier. Did Mr. Whitehair know that you were acquainted 
with the Attorney General? 

Mr. Fry. I believe that he said he didn’t. I have no reason to 
assume that he knew it. 

Mr. Couuier. When did you first contact the Attorney General 
regarding this case? 

Mr. Fxy. I telephoned the Attorney General on November 6, over a 
month after we had had the case, and arranged an appointment for 
the two of us on November 9. 

Mr. Couturier. During this month period you had had several 
conferences and had studied the problem and attempted to see the 
SEC, is that correct? 

Mr. Fy. That is right. 

Mr. Coxuier. And on November 9, you went to see the Attorney 
General? 

Mr. Fry. That is correct. 

Mr. Courier. What took place at that conference? 

Mr. Fty. I haven’t tame here—and perhaps I was a little verbose, 
but I recited essentially the outline of the facts in the procedures which 
I have given to you gentlemen in the last few minutes. I told him that 
I thought that these gentlemen were entitled to a hearing. I told him 
explicitly we didn’t seek any favor at all, that we simply felt it was 
the Department’s responsibility and we merely asked that they be 
willing to receive the material and to give that consideration. 

Mr. Couturier. You raised the fact that you felt that this had not 
been handled properly by the Department, that they hadn’t been on 
top of it, as you expressed it? 

Mr. Fty. I knew it hadn’t been handled properly. 

Mr. Courier. And you so expressed yourself to the Attorney 
General? 

Mr. Fry. Yes; and it is my conclusion today that it had not been 
handled properly. 

Mr. Couurer. What did he say when you said that? 

Mr. Fry. He was quite surprised. 
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Mr. Courier. Did he indicate that he had any previous knowledge 
of this case? 

Mr. Fry. None whatsoever. 

Mr. Couurer. You didn’t get that impression from him? 

Mr. Fry. I certainly didn’t. 

Mr. Couturier. Did you know that he had been the Assistant At- 
torney General at the time the indictments were returned? 

Mr. Fry. I didn’t have that in mind. It is entirely possible that 
he knew something about it, but he couldn’t have known much because 
nobody in the Department did. Somebody had signed the letter 
permitting these people to go out there. Nobody there knew much 
about it. 

Mr. Coxiurer. Where had you known Mr. Clark? 

Mr. Fry. In Washington. 

Mr. Courier. Had you worked with him at any particular time? 

Mr. Fry. Never. 

Mr. Couturier. You had known him socially? 

Mr. Fry. No. 

Mr. Couurer. You had known him through your professional 
connections in the Government? 

Mr. Fry. Mr. Chairman and Counsel, I was born at the forks of 
the creek about 20 miles southeast of Dallas. I stayed in that com- 
munity until after I got through my high-school days. From there I 
went to the Naval Academy. Mr. Clark was a city man. I think he 
was from Dallas. I don’t think we knew of each other at all in those 
days. I believe he came on through to the local schools there after I 
did and after I left that community to go to the Naval Academy in 
1917 I spent very little time there. I had never known Mr. Clark 
there. In Washington I had met him, I don’t suppose, more than a 
half-dozen times. I had shaken hands with him or perhaps passed 
the time of day. He must have known where I was from originally 
and I knew where he was from, but I want to make it clear that no 
close association ever developed. I never sat down to have a drink— 
even a drink of water—with him. I never had lunch with him and I 
was never in his home and he never in mine. I had closer relations 
with the prior Attorneys General, from William D. Mitchell on down 
to Mr. Clark’s time than I had with Mr. Clark. In view of the 
common origin, I take pains to make that clear. 

Mr. Courier. You made the assertion that the Department was 
not on top of the case. You realize, of course, that the assistant 
United States attorney had participated in this case? The assistant 
United States attorney was coordinating the activities for the De- 
partment. 

Mr. Fry. Yes, but if you know the type of work those officers have 
out in the field, you realize that they are not too well equipped. I 
don’t mean to criticise those gentlemen, but they are not too well 
equipped to handle cases of this kind. This case has the involvements, 
let us say, of an antitrust action. There, always, the attorneys and 
the special assistant attorneys general go out in the field from Wash- 
ington, at least in virtually all of the cases, to try the ¢ases. They 
are not farmed out to the district attorneys. 

This, in my judgment, was not a case that could properly be grasped 
in any reasonable amount of time by the normal United States 
attorney. 
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Mr. Coutuier. What about the SEC attorneys who were assigned 
to investigate the case? They were attorneys and as they have 
testified, they on many occasions have assisted in the presentation of 
cases before a grand jury because they are so familiar with the details. 

Mr. Fry. I think those gentlemen, and without at this time ques- 
tioning their ethics or for that matter their standing in the light of 
their age—I don’t think they had the maturity and the experience to 
form judgments on a grave matter of this kmd. I do not think the 
responsibility should have been delegated to them when under the 
law it falls in the Attorney General. 

Mr. Couurer. Do you think that attorneys in the Lepartment who 
have less time to work and study on the case are more qualified? 

Mr. Fry. The responsible attorneys, gentlemen, I do. 

Mr. Couturier. At the time you saw the Attorney General, Mr. 
Whitehair had with him some letters from customers of Mr. Crummer? 

Mr. Fry. That is true. 

Mr. Courier. Had you helped Mr. Whitehair gather together that 
information? 

Mr. Fry. We had worked, I think, somewhat separately, though in 
close communication. I do not believe I took an active part in the 
assembly of it, the assembly of the letters. 

Mr. Couturier. Did you help prepare the folio that was later pre- 
sented? 

Mr. Fry. If that contained other 

Mr. Couurer. It contained other letters, as we understand it. 

Mr. Fry. I have no doubt that I went over it and took something 
of a hand in it, but I think the letter folio was chiefly Mr. Whitehair’s 
work. 

Mr. Couturier. Had you read these letters? Did you know their 
contents? 

Mr. Fuiy. Yes. I went over them. 

Mr. Couturier. Did you know the source of the letters, whether they 
had been voluntary or whether they had been solicited? 

Mr. Fury. Only as shown by the letters themselves. I understand 
that a number of them were voluntary. I was so informed. 

Mr, Couturier. Did you understand that others were solicited? 

Mr. Fry. I don’t know if I understood at that time. I would 
imagine that I did. I would imagine so. 

Mr. Couturier. What was Mr. Clark’s reaction to the letters when 
they were presented to him? 

Mr. Fiy. Well, he showed an interest in them and, as Mr. Whitehair 
said, he suggested that we leave them but in view of the fact that this 
was simply a very preliminary and brief presentation, we requested 
permission to prepare more adequate material and submit it later. 
That we did and I think it was around a month later, around January 
8 or 9, that the two of us went by and we left the folder with Miss 
Grace Stewart, the Attorney General’s secretary. 

Mr. Couurer. How long did the conference with the Attorney 
General last? 

Mr. Fry. I would guess 10 or 12 minutes. 

Mr. Couutker. In connection with this case, when did you next see 
the Attorney General? 

Mr. Fy. I never saw him again. 
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Mr. Cottier. Did you ever talk to him on the telephone or in any 
way communicate with him about this case? 

Mr. Fry. Not directly and not indirectly. I never had another 
word with him about the case. 

Mr. Couturer. When did you next see any Department official re- 
garding that matter? 

Mr. Fry. It was my understanding and expectation, if we were 
granted the right to present the material, that it would go to the head 
of the Criminal Division. I believe the next time was the conferences 
which have been described here 2 or 3 times on February 14 and 
15 in Mr. Caudle’s office. 

Mr. Couuier. Did you know that the folio that was presented 
contained the Senate resolutions that Mr. Whitehair referred to? 

Mr. Fry. I must have at the time. I don’t recall it now, but I 
assume that I did. 

Mr. Couuier. Do you recall that any other evidence other than 
the letters from customers and the two Senate resolutions was included 
in that folio? 

Mr. Fy. I don’t want to try to describe a folio which describes 
itself, but I am sure that we presented everything that we could dig 
up. I know that my partner developed an extensive legal analysis 
of these contracts. I think there was a document presented that 
had to do with comparable contracts in the field of municipal financing 
in Florida, discussions of the practices and the customs in other cities. 
The legal analysis, as I recall, dealt with the point of the bondholders’ 
rights, the contract construction and so on. It will have to speak 
for itself. I know that our attitude at that time was that we wanted 
to present everything we could. I don’t recall just how these various 
documents—they came to be rather voluminous—I don’t recall the 
order in which they were presented. 

Mr. Couturier. There were documents other than the folio that 
were presented to the Department; is that correct? 

Mr. Fry. I think so. Again, I haven’t seen the folio, but I know 
we submitted a substantial volume of material. 

Mr. Courier. You went to the two conferences on February 14 
and 15. Present were several Department attorneys, as well as 
SEC representatives. Who among those present had you previously 
known or previously been acquainted with? 

Mr. Fiy. Not one. 

Mr. Cou.uier. Mr. Brooks, Mr. Paisley, Mr. Caudle, Mr. Nash 
Adams? You did not know any of them personally? 

Mr. Fry. I did not know any one of them, and I did not know 
Mr. Caudle either. I did not know anyone in the room except Mr. 
Whitehair. 

Mr. Cottier. Other than the February 14 and 15 and March 19 
conferences, did you have any other conferences with Department 
personnel regarding the Crummer case? 

Mr. Fry. Whether there were intervening conferences, I cannot 
be sure. I was in Washington from March 17 to March 20, and I 
believe I was in Washington from February 27 to March 1. 

Mr. Coturer. How about back in November and December and 
January, from the time you saw the Attorney General until the 
February conference? 
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Mr. Fry. No, there were no conferences. There was a phone 
call on November 6, the conference with the Attorney General on 
November 9, the delivery of the documents about November 9, 
the series of conferences on February 14 and 15. I had no other 
communications with the Department during that period except in 
arranging the conferences. 

Mr. Couuier. How about after the March 19 conference? Did 
you have any subsequent to that? 

Mr. Fry. Apparently I was in Washington from February 27 to 
March 1. It is possible that I had some conferences, or that we had 
some conferences then. I have not heard any discussion of those, 
though, and I cannot be sure. 

It seems to me we spent an awful lot of time in there. We did a 
great deal of work and there was a great deal of discussion back and 
forth. I know it extended over quite a period. 

Mr. Couturier. When were you first notified that the Department 
had decided to dismiss these cases? 

Mr. Fry. Never. 

Mr. Coturer. You were never notified? 

Mr. Fry. No. 

Mr. Couturier. When did you learn of the dismissal? 

Mr. Fry. I think I picked it up out of the newspaper. The only 
reference I had in my file was a newspaper clipping. I had no infor- 
mation on that subject and as a matter of fact, I do not think I was 
notified even by our own associates when the indictments had been 
dismissed. 

Perhaps I was. 

Mr. Couuier. All of the testimony has indicated that you partici- 
pated to a very small extent in these conferences. Is that correct? 

Mr. Fy. I do not think that is quite the import of the testimony. 
[f so, it is not merely inaccurate, but it is incorrect. 

Mr. Couturier. You did participate? 

Mr. Fiy. We did a whale of a lot of work. My own files in this 
matter are at least 2 feet high. 

Mr. Couuier. I am speaking of the conferences themselves. 

Mr. Fty. I did quite a bit of discussion, but Mr. Whitehair, as you 
may have observed, is most familiar with this problem of the municipal 
bonds and the municipal refinancing in the State of Florida and much 
of the discussion resolved around that background, so I am confident 
he is correct in stating that he talked more than I did. 

It was not sheer verbosity. He was very effective and he knew his 
facts. 

Mr. Couturier. He knew his facts about the specific cases that were 
under indictment, is that right? 

Mr. Fy. Yes, and I was stressing his knowledge of this business. 

Mr. Couurer. The general operation of it? 

Mr. Fry. Nobody else there, by the way, under this business, from 
the Securities Exchange Commission, or anywhere else. 

Mr. Couuer. The oostneaal attorneys and everybody else? 

Mr. Fuy. The Securities Commission attorneys knew something 
about the business. Others knew a little something about the busi- 
ness. 

Mr. Whitehair had lived with the business and he was the one 
who understood it except that at a later time when Mr. Bangs, who 
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was vice president of an insurance company in Indianapolis came in, 
and Mr. Bangs, I think, is one of the leading experts from the stand- 
point of the individual investor. 

He is one of the leading experts on this subject. 

Mr. Couturier. Did you bring Mr. Bangs in as a witness? 

Mr. Fry. Mr. Whitehair explained that. I did not bring him in, 
but I certainly thought it well that he come in, not because he was one 
of these allegedly defrauded bondholders, but because he knew these 
facts. He knew the facts from the investor’s point of view. 

He gave not only his conclusion that this was a perfectly appropriate 
transaction, but he based his recommendations to his own company 
upon that, and he stated he had been advised by his own bond counsel 
to the same effect. 

Mr. Couturier. Do you know a Mr. V. F. Halter from Jacksonville, 
Fla., who is a court reporter? 

Mr. Fry. No, I do not. 

Mr. Couturier. Have you ever had any contact with Mr. Halter 
any way? 

Mr. Fry. Well, it has not been my pleasure to meet too many of 
the reporters, but I should be surprised if I had ever met him. It 
does not ring a bell with me at all, Mr. Collier. 

Mr. Couturier. Have you been associated with the Crummer 
Companies or individuals in the civil action now pending in Florida? 

Mr. Fury. No, I am sorry to say I have not been. 

Mr. Couurer. Have you any knowledge that you could give this 
committee regarding the transcript of the grand jury testimony 
which we have determined was returned to the assistant United 
States attorney in 1951 in an altered condition? 

Mr. Fry. Mr. Collier, may I make one clarifying statement? 

I never saw those grand jury minutes. In fact, the Government 
never showed us anything. We did not ask them to. We were 
disgorging everything and we were getting nothing in return. I 
never saw those minutes at any time and I could only conjecture that 
in the course of these months and years that the thing was beat 
around so much that they had to have new backs. I do not know. 

I am sorry, Mr. Chairman, it is purely conjecture. 

Mr. Couuter. That is all. 

Mr. Keatine. Mr. Willis—— 

Mr. Wits. Did you make any effort personally, to discuss this 
case with the SEC people? 

Mr. Fy. I endeavored to call the then Chairman of the Commission 
and was referred to some of these people down the line. That merely 
confirmed in my mind the past record of the Commissioner’s refusal 
to meet with these parties. 

I made no further endeavor. 

Mr. Wituts. Did you ever reach Mr. Hart, who has testified here? 
He is connected with the Chicago office, I believe, or did you ever 
meet Mr. Brown? 

Mr. Fiy. Mr. Brown was in those conferences. I did not call them 
at that time, no, sir. I did not want to confer at that level: I thought 
it would be ineffective. As I think you can judge from the hearings 
here, it would have been. 
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Mr. Wiuuts. You referred to the way that the Department of Justice 
handled this case in connection with farming it out. Do you mean 
farming it out to the district attorney in Kansas? 

Mr. Fry. No, the further subletting to these young investor attor- 
neys from the Securities Commission. I think they carried the brunt, 
not merely of the work, but of the decision. 

Mr. Wits. My impression of the evidence is this, and I hope 
someone corrects me if 1 am wrong, that the investigation originated 
with the SEC on their own, without previous consultation with the 
Department of Justice? 

Mr. Fry. I think that is true, sir. 

Mr. Wits. And you do not know if they sought guidance or advice 
or if they did start this investigation as a routine matter? 

Mr. Fy. It is only my own personal conclusion, Congressman 
Willis. I do not think they started this as a routine matter. I think 
this thing was engendered and I now have reference to the du Pont 
interests. 

Mr. Wituts. Of course we do not want to go by conjectures. If 
you have any pertinent facts in that connection, I will accept them. 

Mr. Fy. I was informed by our own associates as to specific events 
and meetings and things like that. I did not try to check them so | 
cannot speak of my own knowledge. 

I will say this, that if Mr. Whitehair said to me that upon investi- 
gation that was his conclusion, that would satisfy my mind on the 
point. 

I think there is enough in the background to brace that up in view 
of the many attacks the Du Ponts made upon the Crummers along 
different lines, including trying to take their license away and drive 
them out of the State of Florida. 

Mr. Wits. You said you realized that if you went to the Depart- 
ment of Justice that you would have to present your side of the matter 
with prejudice? 

Mr. Fy. That is correct. That was the understanding. 

Mr. Wits. Did you honestly feel that after the February 14 and 
15 conferences and the March 19 conference, you might have had, that 
you and Mr. Whitehair did disclose substantially the heart of your 
case at that time? 

Mr. Fry. That is correct. I doubt if we were left with any con- 
tention on the law or on the facts or many, if any, surprise witnesses 
and what they would testify to. 

The whole thing was laid bare so far as we could at that time. 

Mr. Wius. If the result of the meetings had not been successful, 
that would have been an advantage to the prosecuting attorney? 

Mr. Fry. That would have been greatly to the advantage of the 
prosecution. That was one reason why we hesitated so long in deter- 
mining to do that. It was only when I was determined that the 
cases had to be dismissed on the merit of the facts and that the facts 
were so overwhelming that we stood a real possibility of accomplishing 
that, that I was ready to do that. 

Mr. Wi us. In these conferences, particularly the February and 
March conferences, in addition to your general statement or whatever 
statement you made and Mr. Whitehair’s statement, whatever that 
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was, was there sort of a questioning period, cross-questioning and 
probing into the verity of your reputation? 

Mr. Fry. Yes, indeed, sir. 

Mr. Wiuurs. And the witness of your arguings? 

Mr. Fry. Yes, indeed, and endlessly. That went on for hours. 
We had our ears beat in by Mr. Brooks, for example, the Securities 
Commission attorneys carrying the ball in attacking our material. 
I want to say here, Mr. Chairman, the point was raised that they had 
everything. It was all out on the table. They saw everything we 
had. We went round and round there for 2 days, largely in terms of 
discussion and counterdiscussion between us and the Securities 
Commission representatives. 

The Department of Justice attorneys would ask a probing question 
now and then, but by and large, the intensive discussion was between 
those two groups. 

Mr. Wiuuts. That is all. 

Mr. Keartina. Mr. Hillings? 

Mr. Hivuines. | just have one question. 

What was the fee you received for your services in this case? I do 
not mean to embarrass the witness. 

Mr. Fy. I do not think it is pertinent, Mr. Chairman, unless there 
is some suggestion here that the funds were improperly handled. I 
will say this for the record: 

Tam not cheap. When the matter was first undertaken Mr. White- 
hair asked if we wanted a retainer fee and I said, “‘No, don’t worry 
about that.’ 

He said, “Well, you ought to have something to cover expenses.’ 

The upshot of it was that we received a thousand dollars. in 
about a month, I think, after the indictments were dismissed and all 
the work had been accomplished, I sent Mr. Crummer a bill for 
$15,000. 

Mr. Keatine. Mr. Rogers? 

Mr. Rocers. No questions. 

Mr. Keatina. Mr. Fly, when you were first retained, you did 
attempt to see the SEC by calling the Chairman of the Commission? 

Mr. Fry. Yes. 

Mr. Keatine. But having failed to interest him in a meeting, you 
declined to meet with or did not meet with the people at the working 
level who had worked on the case? 

Mr. Fry. At least I failed to do that, sir, and deliberately. Were 
it to happen today, I think I would make the same decision. 

Mr. Keatina. You then turned to an effort to interest the head of 
the Justice Department? 

Mr. Fy. That is right, and I am not sure that if we had met with 
the Chairman and the full Commission, that we would not have gone 
to the Attorney General because I grew up in the Department of 
Justice. I knew where the responsibility lay. It is only natural that 
if the case had not been properly understood there, that we should go 
to the Department and ask that they come to an understanding. 

Mr. Keatinc. You said that you did not care to-meet with the 
young attorneys of the SEC. I assume by that that you used the 
word “young” with purpose and I want to ask you if you know the age 
of Mr. Hart, the head of the Chicago office? 

Mr. Fty. I do not think I have met Mr. Hart. 
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Mr. Keatina. The head of the Chicago office of the SEC would be 
at a reasonably high enough level for you to discuss the matter with 
him, would he not? 

Mr. Fry. I do not think at that time I knew they had a Chicago 
office, Mr. Chairman. I assume he would be a responsible man, if you 
are asking me now? 

Mr. Keatina. We have had many here before us. I am no judge 
of ages, but he looked to me as old as the present witness. He was in 
charge of the Chicago office. 

Did the Chairman of the Commission indicate that you could talk 
to him? 

Mr. Fiy. No, I received no indication about that. 

Mr. Keatina. To whom did he refer you? 

Mr. Fxy. I think it was someone on the legal staff. It was probably 
Mr. Brown. I do not recall. I just dropped the whole matter there 
because I had been informed of the efforts of Mr. Crummer and his 
associates and counsel to secure those conferences earlier. I dropped 
the matter immediately. 

Mr. Keatina. You indicated that the Department of Justice had 
not discharged its duty by farming out this case to another agency 
for prosecution. I assume you mean by that the appointment of 
Mr. Brown and Mr. Kelley as assistants to the Attorney General for 
the purpose of presenting it? 

Mr. Fiy. That is what I was referring to. 

Mr. Keatine. Do you consider that improper? 

Mr. Fy. I consider that at least not conforming to the routine 
practice, and I think it is a dangerous practice in that the responsi- 
bility lies with the Department. 

I would have no question about it if responsible attorneys from the 
Department were in charge of the case and those gentlemen were used 
as assistants to them. 

Mr. Keatina. Were you aware of the fact that Mr. Roy Frank of 
the Criminal Division had reviewed this file and had in writing 
authorized the prosecution of these cases at the time when Mr. Clark 
was head of the Criminal Division? 

Mr. Fy. I do not know whether I knew that or not, Mr. Chairman. 
I think it is the first time I have heard his name. I had assumed that 
some sort of routine report which, incidentally, would not contain 
both sides of the case —it comes over in the form of a recommendation 
from an interested agency—came in and there was an authorization. 

Mr. Keatinc. And you knew that someone, either the Attorney 
General, Mr. Clark, or the Assistant Attorney General, Mr. Mce- 
Granery, had approved the appointment of Mr. Hart as the assistant 
United States attorney in this case? 

Mr. Fy. Yes; that had happened as a matter of routine, I assume, 
however irregular. I doubt if that had received mature consideration. 

Mr. Keatine. From whom? 

Mr. Fiy. From the Attorney General. 

Mr. Keatinc. What about the Deputy Attorney General, Mr. 
McGranery? 

Mr. Fy. I do not know how much they realized as to the impli- 
cations of this case or as to its import. I am not prepared to criticize 
the judgment they exercised based upon the facts they had at the 
time. 
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This, I assure you, sir, is not a normal practice. 

Mr. Keatine. Do you think the Justice Department was dodging 
a responsibility when they did this? 

Mr. Fry. No; I do not think that. I think it was thoughtlessness, 
sir. 

Mr. Keartina. Is there anything further, Mr. Collier? 

Mr. Coututer. No, sir. 

Mr. KeratinGc. Thank you, Mr. Fly. 

It will be necessary, because of complying with the convenience of 
witnesses to defer the remainder of the hearings on this Crummer 
matter temporarily in order to take up tomorrow, the completion of 
the hearings in connection with the U. N. matter, about which we 
have had evidence heretofore. 

The witnesses tomorrow morning will be William L. Franklin, 
special assistant to the Director, Office of Security, Department of 
State, and John W. Ford, Director of Security, Department of State, 
both of whom have additional evidence to present. 

We have received a request to be heard from the following three 
gentlemen who have been mentioned in previous testimony under the 
phrase “‘evaluators.”’ 

George N. Ingram, Director of the Office of International Adminis- 
tration of Conferences of the Department of State; Richard J. Kerry, 
Foreign Affairs Officer, Bureau of United Nations Affairs, Department 
of State and James W. Amshay, Government employee and former 
Chief of the Evaluation Bureau, Division of Security, Department of 
State. 

Under the rules which we have adopted, since the names of these 
three gentlemen have been brought into evidence, we have accorded 
them the privilege of being heard. 

In the afternoon, we will hear Ambassador Henry Cabot Lodge, 
United States Representative to the United Nations. 

We will complete the hearings in that matter. If necessary, they 
may run over into noon. 

We will then resume on this Crummer matter. 

For the present, we will adjourn until 10 o’clock tomorrow morning. 

(Whereupon, at 4:20 p. m., the subcommittee recessed to reconvene 
at 10 a. m., Friday, May 8, 1953.) 
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House or REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE To INVESTIGATE THE 
DEPARTMENT OF JUSTICE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met pursuant to call at 10 a. m., room 346, 
House Office Building, Hon. Kenneth B. Keating (chairman of the 
subcommittee) presiding. 

Present: Messrs. Keating, Hillings, Willis, and Rogers. 

Also present: Robert A. Collier, chief counsel. 

Mr. Keatine. The committee will come to order. 

Mr. Collier, you may proceed. 

Mr. Couurer. Mr. Chairman, I would like to place into the record 
a letter received from Mr. Alger Hiss. The letter is dated April 8, 
1953. It is covered by a communication, addressed to the Honorable 
Kenneth B. Keating, United States Congressman, Washington, D. C., 
from Mr. Bennett, Director of Prisons, re Alger Hiss, No. 19137—NE 
(Lewisburg, Pa.) : 

I am transmitting herewith a letter addressed to you by the above-named. 
If you wish to reply to the letter, kindly address the inmate in care of the warden 
at the institution in which he is confined. 

Our records indicate the following information concerning this man: 

Offense: Making false statements before a Federal grand jury. 

Sentence: 5 years. District: 5/NY-NYC. Date sentenced: Januar 
Eligible for: Parole, November 21, 1952; conditional release, Novembe 
full term expires, March 21, 1956. 

Remarks: On bond pending appeal. Service of sentence began March 22, 
1951. 

Sincerely yours, 


25, 1950. 
27, 1954; 


y 
r 


James V. Bennett, Director. 


The letter, which was handwritten, we will place in the record. 

Mr. Keatina. In accordance with our procedures, we will place 
that in the record. 

Mr. Couuier. The letter is as follows: 


Dear Mr. Keatina: My attorney, Mr. Robert M. Benjamin, today brought 
to me copies of the hearings before your subcommittee of March 23 and March 
28 last and I read those passages which relate to me or to the Office of Special 
Political Affairs in the Department of State at times when I was director of the 
office. 

I note from these transcripts that Mr. Franklin and Mr. Ford of the State 
Department, who testified on those 2 days were not familiar at first hand with 
the matters referred to above. They necessarily testified from records with which 
their familiarity islimited. In other respects their testimony is necessarily hearsay. 
I noticed some vagueness and inconsistency in testimony and in comments by 
members of the subcommittee and its staff. 


781 








782 INVESTIGATION OF THE DEPARTMENT OF JUSTICE 


According to my own present recollection, unrefreshed by reference to the 
records or consultation with those who handled these matters more directly than 
I did, the relevant facts are substantially as follows: 

1, As to the lists of names submitted through my office to the U. N. in the 
spring of 1946: (According to your hearings these were transmitted on March 25 
and April 4, 1946.) These were in no sense recommendations that the persons 
listed be employed. The fact that only 6 of the 284 listed are known to have been 
employed bears this out. I understand that no derogatory information has been 
forthcoming as to these six. The lists were supplied during the early months of 
the U. N.’s establishment in this country. As one of its functions it was the dut 
of my Office to give the U. N. all appropriate assistance in setting up its head- 
quarters in our country. This inbahed assistance relating to numerous house- 
keeping problems including acquisition of office space, services and supplies, and 
relationships with municipal, State, and Federal agencies. The U. N was also 
recruiting a staff and in this connection my office, in respons? to U. N. needs, 
supplied registers of names of persons who might be qualified for the various types 
of positions the U. N. was seeking to fill. These lists were a very minor part of 
the total activities of my office. They were drawn up by members of my staff. 
My understanding was and is that they were compiled from various Federal 
employment registers of applicants for positions like those the U. N. sought to 
fill. The supplying of these lists was entirely within Secretary Byrnes’ policy— 
which was that the Department should recommend no persons for U. N, 
employment. 

2. As to the unnamed U. N. employee who, I gather, was initially borrowed by 
the U. N. along with 192 other Federal employees: It is stated in testimony before 
your subcommittee that I ‘“‘sponsored”’ this man to the San Francisco Conference 
on United Nations International Organization. Not knowing the name of the 
man in question nor the alleged nature of the asserted “sponsorship,” I am not 
able to comment very helpfully on this point. The U. N. did borrow a number of 
qualified Federal employees during the early days when it was still recruiting its 
staff. A few of my own staff were so borrowed. Some of the individuals thus 
borrowed stayed on in U. 8. service and severed their connections with the Federal 
Government. I assume that the man in question is one of this number. In all 
instances of which I knew the details these people were selected by the U. N. on 
the basis of its own knowledge of their qualifications. When the U. N. requested 
the loan of such a person’s services the request would in the normal course come 
to my office for carrying out the necessary inquiry of the Federal agency involved 
and for drafting a reply. Here again neither I nor my office made recommenda- 
tions to the U. N. 

With more particular reference to the asserted sponsorship at San Francisco: 
I served as head of the Conference Secretariat, a staff as I recall it of about 2,000 
people needed for servicing a large international conference, including transporta- 
tion and housing of delegations, press and the staff itself. This large staff was 
assembled in a matter of weeks from various governmental and private agencies. 
The man in question may have served on this staff. I am puzzled as to any other 
way in which I could have sponsored him. If this is the meaning of sponsor as 
used in your hearings and if I were to be supplied with the individual’s name, I 
might or might not be familiar with the details of how he came to be a member 
of that hurriedly assembled and temporary staff (the Conference lasted from 
April 25 to June 30, 1945). The FBI had personnel at San Francisco and the 
CIC had men who served on my staff. I would have expected some report to 
me from the FBI or my own staff if anything was known that reflected adversely 
on the loyalty of a staff member. I recall no such report from FBI or CIC 
sources. 

I have seen speculation in the press that your subcommittee might ask me to 
testify before it. I should appreciate your making this letter a part of your public 
record. If your committee should wish me to appear before it, I am of course at 
vour call. I would say only that if you do desire my testimony, I, for my part, 
should prefer to testify in a public session of comparable dignity of surroundings 
to the sessions at which Messrs. Franklin and Ford appeared. For convenience 
and in the interests of accuracy I would further request (1) that any such session 
be in Washington where there would be ready access to the relevant records of the 
State Department and (2) that before testifying I have the opportunity to inspect 
the relevant records, including letters and memoranda of conversation, and to 
confer with informed former members of my staff. 

Yours sincerely, 


ALGER Hiss. 
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Mr. Kearina. Is your first witness Mr. Franklin? 

Mr. Couuier. Yes. 

Mr. Keatine. Mr. Franklin, you have already been sworn in this 
proceeding. 

This is a continuation and your oath still remains in full force and 
effect. 

Mr. Frankuin. I understand. 


TESTIMONY OF WILLIAM L. FRANKLIN, SPECIAL ASSISTANT 
TO THE DIRECTOR, OFFICE OF SECURITY, DEPARTMENT OF 
STATE—Resumed 


Mr. Couurer. For the record, this is Mr. William L. Franklin 
special assistant to the Director, Office of Security, Department of 
State. 

Mr. Franklin, I believe since your last appearance, you have devel- 
oped additional information which you feel would be of interest to this 
committee? 

Mr. FRANKLIN. Yes, sir; I have. 

Merely as a brief recapitulation concerning the lists of names which, 
according to the records of the Department of State, were transmitted 
by Mr. Hiss to the United Nations, I would like to say this: 

I pointed out on March 23, 1953, that on March 25, 1946, Mr. Hiss 
transmitted a list containing 78 names. On April 4, he transmitted a 
larger list including most, if not all, of the 78 names, for a total of 284 
on April 4, 1946. 

In addition to that, I pointed out that in the Department we had 
compiled a list of 193 names from the old records of the Office of 
Special Political Affairs of individuals working for the Federal Gov- 
ernment, who were loaned to the United Nations. 

Since my last appearance here, I find that there is in the files of the 
Department, a letter dated April 18, 1946, showing that on that date 
there were on loan to the United Nations 58 individuals from the 
Federal Government, and the letter says that these individuals were 
cleared through the Office of Special Political Affairs. 

Of these 58 individuals, 17 had not been placed on the list of 193 
which we compiled. Therefore, the loan list would amount to 210 
individuals and the list of April 4, 1946, amounting to 284 individuals 
would make a total of 494. 

I wanted to bring that out. 

Mr. Couturier. That would be actually an addition of 17 to the 
previous totals? 

Mr. Frankuin. An additional 17 individuals on loan; yes, sir. 
That is all I had to say in connection with the matters pertaining to 
this part of my testimony. 

Mr. Keatine. That is 494, which is the total number of names 
submitted by the Department of State to the United Nations, both 
for employment and on loan? 

Mr. FRANKLIN. Two hundred eight-four were the suggestions for 
the more important administrative and financial positions. 

The 210 were people who had actually been on loan and did work 
for temporary periods in the United Nations. 

Mr. Couturier. Do you have any further questions, Mr. Chairman? 
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Mr. Keatine. Of the 284, your records do not show how many 
of those actually were employed, do they? 

Mr. Frankury. To the best of our knowledge from the information 
that is available to us, 6 had been employed at the time I testified 
here in March of 1953, of the 284. 

Mr. Keatinc. And the 210 were actually on the United Nations 
payroll? 

Mr. FraNKuIN. No, sir, they initially were loaned for temporary 
periods in connection with the recommendation made by the prepara- 
tory commission, so that while the Secretary General was establishing 
his permanent staff, he would have these people to rely on. 

Out of these 210, if I remember correctly, 43 later were employed 
either by the United Nations itself, or by one of the specialized 
agencies. 

Mr. Keartinc. So that of the 210, 43 were eventually employed 
by the United Nations and the balance of the 210 were on temporary 
loan from various Government positions? 

Mr. Frankuin. That is correct, sir. 

Mr. Kearina. So that if you add the 6 to the 43, out of the total 
of 494 names there were 49 who were employed by the United Nations 
and there were 216 who were either employed or on temporary loan 
to the United Nations? 

Mr. Frankurn. Those figures would be correct, according to the 
information that is available to us. 

Mr. Hiuurnes. And in each instance where a man was loaned, he 
was recommended by Mr. Hiss, is that right? 

Mr. FRANKLIN. Well, I have not found anything in the records 
of the Department of State, Mr. Congressman, to say “I recommend 
this man.”’ 

Mr. Hriirnes. He did pass their names along, did he not? 

Mr. Frankiin. The record shows that the names were transmitted 
through the Office of Special Political Affairs. 

Mr. Hituinas. He certainly would not have passed any names 
along of individuals that he did not want to be employed or loaned 
to the United Nations? 

Mr. Frankury. I do not know, sir. I could not answer that cate- 
gorically, as a matter of fact. 

Mr. Courier. Mr. Hiss in his letter says that the supplying of these 
lists was entirely within Secretary Byrne’s policy, which was that the 
Department should recommend no persons for U. N. employment? 

Mr. Frankurn. On that point I can say this, that on April 8, 1946, 
Mr. Hiss directed to the Assistant Secretary of State a memorandum 
telling him that he was preparing rosters of names to be submitted 
to the United Nations provided these rosters were requested. 

Also, Mr. Hiss stated that he felt that if any of the officers in the 
Department of State wished to make informal suggestion or recom- 
mendation, that they should be permitted to do so provided such 
action was through the proper administrative officers of the Depart- 
ment. . 

Mr. Russell, the Assistant Secretary of State, answered that memo- 
randum, I believe, April 10, 1946, and said: 

“T believe it would be premature for you to follow the procedure 
that you outlined in your memorandum of April 8.” 


So 
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In other words, sending up the rosters or recommending anybody 
unless it is done through the administrative office of the Department 
of State. 

Mr. Couturier. Then on April 18, he did send 17 more? 

Mr. Frankuin. No, sir, on April 18, the communication is not his. 
It is one which indicates that all of the individuals on loan from the 
Federal Government as of that date presumably had been cleared 
through, and that is the language used, the Office of Special Political 
Affairs. 

Fifty-eight names were listed there. 

Mr. Co.urer. Seventeen of which were not on the prior list? 

Mr. FRANKLIN. Seventeen of which were not on the list of 193, 
that is correct. 

Mr. Kratrne. When Mr. Hiss refers in his letter to 6 being placed 
on the payroll, I assume he is referring to the 6 out of the 284 and has 
no reference to the 43 out of the 210? 

Mr. Franku1n. I would assume that he is, because if I remember 
correctly I stated that out of the 284, to the best of our knowledge, 
6 had been, or were employed by the United Nations. 

Mr. Rogers. Do your files reflect in any manner whatsoever how 
the employees that were loaned were selected? 

Mr. FranKuin. That is a matter that will be pretty hard to de- 
termine, which we have been looking into. In some instances I know 
from records in the file that perhaps a telephone call may have come 
down from some individual in the United Nations to some individual 
in the Office of Special Political Affairs, and arrangements were made 
by that individual within the Office of Special Political Affairs with 
another person, we will say in the Federal Security Agency, for the 
loaning of Mr. ““X” to the United Nations, and the transaction was 
through the Office of Special Political Affairs. 

Mr. Rocurs. There is nothing in writing? Your supposition is 
that that came as a result of telephone calls from the Office of Political 
Affairs to the Security Agency, as you point out, or it may be the 
Treasury or it may be the Export-Import Bank? 

Mr. Franxurn. That is correct, as far as the loan of these people, 
or the borrowing of these people is concerned, but there are adminis- 
trative memoranda which show that the procedure I outlined was 
followed. 

Mr. Rocrers. Would the person who prepared the administrative 
memoranda have done so under the direction of Mr. Hiss? 

Mr. Frankutn. He was, sir. He was in his office. 

Mr. Couirer. Do you have anything further to bring to the com- 
mittee’s attention? 

Mr. FrankKuIn. Yes, sir. 

When I testified here before, I stated that our investigation was 
not complete. There is a lot to be done. 

I also pointed out that there were voluminous documents that had 
been necessary for us to study in this, but that we had found only one 
document pertaining to the formulation of the so-called 1949 secret 
arrangement. It was a document described to me by Mr. George M. 
Ingram, as having been 1 which he felt he had prepared subsequent 
to 1 of the meetings he attended in working out this arrangement. 
It was a document which was read into the record of the Internal 
Security Subcommittee’s hearings late last year by the former Under- 
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secretary, or Deputy Undersecretary for Administration, Mr. Carlisle 
L. Humelsine. It is a record which has been made public. 

On the 30th of March, at 10:00 o’clock in the morning, I found in 
the files of Evaluation Branch of the Office of Security, a verbatim 
copy of the same document to which Mr. Ingram had reference. 

In addition to this document, there were three others which con- 
tained, in part, some of the language which later was incorporated 
into, apparently this particular document. Those other 3 documents 
which made up this document which was found in the Evaluation 
files contained the handwriting of 3 different individuals, apparently, 
from the character and the style of writing. 

One of those documents I showed to Mr. Joseph Amshey —— 

Mr. Keatina. I have his name as James. Is his name Joseph? 

Mr. FRANKLIN. Joseph. He said that to the best of his ability to 
identify it, he had written something on the side of one of these. 

I showed also one of these papers to the former Director of the 
Office of Security and Consular Affairs who had the Division of 
Security under his direction and asked him if he had seen it. He 
said to the best of his knowledge he could not say that he had. He 
would not say that he had not. 

The reason I inquired into this document was because of the fact 
that it seemed to outline in fairly accurate form the fundamentals of 
the 1949 arrangement as the investigation had otherwise determined 
them. 

There is, however, one difference in the statement contained in this 
particular document as it actually relates to the overall operation of 
the 1949 secret arrangement, and particularly with respect to the 
participation of the Office of Security in that arrangement. 

One of the reasons why I tried to look into this was to determine if 
there were responsibilities imposed upon the Office of Security or the 
Division of Security which I had not previously known about. 

I would like, if I may, to read what I have been able to determine, 
the basic fundamentals of the 1949 arrangement as the investigation 
showed them to be, and I will comment on these particular funda- 
mentals as they may relate to this particular document. 

Mr. Keatina. Are you reading from a document which you pre- 
pared as a result of this investigation? 

Mr. FRANKLIN. I am the author of this document from which I am 
reading. 

Mr. Couturier. Which was prepared as a result of your investigation? 

Mr. Franxuin. Which was prepared as a result of my investigation 
and which was prepared prior to the discovery of this particular 
document, if I am not mistaken. 

It was found in the Evaluations files. 

The United Nations submitted lists of names showing dates and places of birth 
and present addresses of employees or applicants. These lists were transmitted 
through the United States Mission in New York to the Bureau of United Nations 
Affairs in the Department of State. 

The Bureau of United Nations Affairs in the Department of State forwarded 
these cover lists of names to the Division of Security so that name-check operations 
could be performed. 

The Division of Security, under the name-check operations, collected all avail- 
able information on the names in question. 


The Division of Security notified the Bureau of United Nations Affairs as 
name checks on these cases were completed. 
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Name-check files were then reviewed to determine the proper comment to be 
made to the United Nations. Oral comments were transmitted on these cases0 
where Communist activity was indicated. The comments were transmitted 
initially by officers of the Bureau of United Nations Affairs directly to officials 
of the United Nations. 

This procedure was modified later to the extent that oral comments were 
transmitted to the United States mission to the United Nations, and from that 
point were relayed to the United Nations officials. 

After the transmittal of oral comments, a written cover reply was directed by 
the Bureau of United Nations Affairs to the United States mission to the United 
Nations to be relayed to the United Nations. These cover replies showed the 
existence of, or the absence of, a police or criminal record on the names that had 
been checked. Cover replies also were notifications to the United Nations that 
all names on a list had been processed through the name check operation. These 
cover replies did not show where no information was discovered, where favorable 
information was discovered, or where derogatory information had arisen but 
which was not sufficient to warrant an adverse comment or which did not warrant 
an adverse comment. 


There is one fundamental difference between these basic principles 
as I have outlined them here in comparison with this document which 
I found. I am reading here from the document which I found in our 
files. 

Mr. Keatine. You do not know the genesis of that document? 

Mr. Frankuin. No, sir; I do not. I have not determined actually 
how this document arose. 

Mr. Couuier. But did you say earlier that you thought three 
different people might have assisted in its preparation? 

Mr. Frankurn. I know that copies of documents which relate to 
this contained the handwriting of 3 different individuals, at least 1 of 
whom was Mr. Amshey and who identified writing on that as being 
what he thought was his own. 

Mr. Keating. And he was the former Chief of the Evaluation 
Bureau of the Division of Security? 

Mr. FRANKLIN. Yes, sir. 

This document says, in connection with the name check operation, 
and I quote: 


After replies have been received from all sources of whom inquiry has been made: 


(a) Police record information, if of sufficient significance, will be prepared for 


presentation to U, N. in writing. 


(b) Information of a political nature will be summarized by SY and discussed 
with U. N. in (a). 

SY is the symbol for the Office of Security. UNA is the symbol 
for the Bureau of United Nations Affairs. 

I bring this out because when I attempt to explain the degree of 
participation in this arrangement by the Office of Security and the 
Bureau of United Nations Affairs, you will see it is significant. 

I have also, in order to try to explain this properly, tried to reduce 
from these basic fundamentals that I have outlined here, the require- 
ments imposed upon the Office of Security and the Bureau of United 
Nations Affairs. In order that I may not be mistaken from what the 
investigation shows to the best of my ability, I would like also to read 
these responsibilities as I understand them, as the investigation has 
shown, which were imposed, on the one hand, on the Office of Security, 
and on the other hand, on the Bureau of United Nations Affairs. 

In connection with the Bureau of United Nations Affairs, the responsibilities 


imposed upon that Bureau by the arrangement as shown by these fundamentals 
are as follows: 
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To provide the Division of Security with a list of names to be processed through 
the name check operation; 

To review the name check operation performed by the Division of Security; 

To determine the adverse comments to be made to the United Nations; 

To transmit those adverse comments to the United Nations or through the 
United States mission to the United Nations; 

To prepare and transmit all cover replies’ to the United Nations through the 
United States mission to the United Nations. 


The responsibilities imposed upon the Division of Security under 
the arrangement, according to the fundamentals and according to my 
understanding of the investigation are these: 

The performance of name checks on all persons on the lists from the Bureau of 
United Nations Affairs: 

To make available to the officials of the Bureau of United Nations Affairs this 
name check information so that they would have an opportunity to review the 
contents of the files; 

To render advice and judgment to the officials of the Bureau of United Nations 
Affairs on the technical security aspects of the information developed through 
the name check process. 


For example, the type of information that I was told by the indi- 
viduals who gave the instructions to our office, the advice that we 
were to render, was of this type: It was to explain the meaning of an 
individual’s membership in a particular organization such as the 
Washington Cooperative Bookshop or some similar organization 
which is, or has been, listed by the Attorney General as a front organ- 
ization for the Communist Party. 

There is one other thing that I wish to bring out here. At the time 
we testified before we pointed out that a responsibility imposed upon 
the Division of Security was the transmission of information received 
from any investigative or intelligence agency to the proper source in 
the Department of State. 

For example, in the Evaluations Branch of the Office of Security, 
there is a group of analysts who receive all incoming intelligence 
information of a routine nature or incoming information that should 
be disseminated to the proper officials in the Department of State. 

These analysts study this information to determine the official or 
the area in the Department which, to the best of their judgment, 
should receive that information so that any action that is necessary 
can be taken upon receipt of that information. 

This particular function was in operation prior to the establishment 
of the 1949 arrangement. It was in operation during the operation 
of that arrangement, and it is in operation today. 

In breaking this thing down from office responsibility to individual 
participation, the investigation has shown that, from an operational 
point of view, the actual participation in the ¢ arrangement was divided 
into two periods, 

The first period extended from the inception of the arrangement in 
the fall of 1949, until the latter part of March 1951, and the second 
period extended from the early part of April 1951 until the latter part 
of 1952, when this arrangement became inoperative. 

During the initial period of operation, or from the fall of 1949 until 
the latter part of March of 1951, Mr. George M. Ingram was the 
representative of the Bureau of United Nations Affairs and partici- 
pated jointly with Mr. Joseph Amshey who was the representative 
from the Division of Security and Chief of the Evaluations Branch. 
Investigation showed that these two individuals discussed cases 
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separately in which derogatory information had been disclosed by the 
name check operation. 

In addition to having the files available to them for review, Mr. 
Amshey’s office prepared a blind summary of information highlighting 
the salient facts in the case. 

This feature comes very close to being the same sort of recommended 
procedure in this memorandum, to summarize information of a 
political nature. 

After their joint review of the files, Mr. Amshey said that he gave 
to Mr. Ingram his opinion of the facts in the case so that Mr. Ingram 
could make a determination of the adverse comments he belt should 
apply. Mr. Ingram said that he indicated to Mr. Amshey the type 
of comment that he felt was appropriate to the case and did in fact 
make that type of comment. 

Mr. Amshey said in his participation and in his understanding, 
that the opinions he rendered were not binding either upon the Office 
of Security or upon Mr. Ingram, and that his responsibilities ceased 
at that point. 

Both Mr. Ingram and Mr. Amshey initially were brought into the 
arrangement during its formulation. They participated in some of 
the early meetings. ‘They were the ones who got together and worked 
out what seemed to them to be the best methods by which this 
arrangement from an operational point of view between the two 
offices could be accomplished. 

The second period of participation started in early April of 1951. 
Mr. Amshey left the Department of State on March 28, 1951. His 
position was taken over on April 10, 1951, by Mr. Herbert F. Linne- 
man. On the first of February of 1951, Mr. Linneman, until April 4, 
of 1951, was overseas on an assignment for the Department of State, 
but during the early part of January, he was told that an operational 
procedure was in effect whereby the Department performed name 
checks for the Bureau of United Nations Affairs for the United 
Nations. 

Mr. Linneman said that he expressed surprise upon learning this, 
because the name check unit was under his supervision and he had 
not previously known about that. 

When he came back to assume his duties, he was informed by the 
former chief of the Division of Security, more in detail about this 
arrangement and was told at the time that he would participate in it 
with Mr. Richard J. Kerry, the representative of the Bureau of 
United Nations Affairs. 

Mr. Linneman said that he was instructed in a general manner by 
the former chief of the division to render what help he could in an 
advisory capacity to the officials of the Bureau of United Nations 
Affairs, so that they could carry on this operation. 

Mr. Linneman also said that when he himself was promoted to 
Assistant Director of the Office of Security in August of 1952, that 
his office, as Chief of the Evaluation Branch, was taken over by Mr. 
Thomas E. Hoffman, whom Mr. Linneman said he attempted to 
brief in the same manner that he had been briefed by his superior. 

At the time Mr. Linneman started operating, Mr. Kerry was 
introduced to him by the Chief of the Division of Security and Mr. 
Kerry told me when I interrogated him, that he had been briefed on 
the arrangement and how it operated between himself and Mr. 
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Amshey, by Mr. Ingram, and that it was his understanding that when 
he came into the operational end of this, that the information in the 
files would be summarized for him, blind memoranda and that sort 
of thing being prepared, but he understood from what Mr. Linneman 
told him that Mr. Linneman would not be able to discuss each case 
separately with him. 

Under those circumstances, Mr. Kerry said he felt that he could 
not refer each case to Mr. Linneman for discussion but in each case 
in which he felt that he needed some technical assistance, he did 
discuss the case with Mr. Linneman or with Mr. Ingram, and based 
upon the assistance thus obtained, he determined the comment to be 
made and did, in fact, transmit the comment which he indicated to 
them he felt was the proper one to be made. 

In July of 1952 both Mr. Ingram and Mr. Kerry said that they felt 
because of the increased workload that was coming in on these lists 
that they should receive the same type of assistance from the Office 
of Security that they had been receiving at the time Mr. Amshey 
participated in this. Mr. Ingram explained that he took the matter 
up with the former director of the Office of Security and Consular 
Affairs, who told him to go to the chief of the Division of Security 
and discuss it with him. 

Mr. Ingram went on vacation sometime around the middle of July 
and Mr. Kerry carried out the instructions of discussing the matter 
with the former chief of the Division of Security, who later informed 
Mr. Kerry, according to Mr. Kerry’s testimony, that the Division of 
Security would not be able to return to the type of arrangement that 
was being worked out between Mr. Amshey and Mr. Ingram. 

On this point, we received a letter from the former chief of the 
Division of Security, who was overseas. 

Mr. Couurer. Identify him. 

Mr. Franxurn. Mr. Donald L. Nicholson, whom Mr. Ford called 
over long-distance phone on March 30, 1952, when we discovered 
this document in our files. He asked Mr. Nicholson what his under- 
standing was and how we were to participate in this. 

Mr. Keatine. You mean 1953, do you not? 

Mr. FRANKLIN. Yes, sir. 

Mr. Couurer. You said 1952. 

Mr. Frankuin. I am sorry, sir. It was 1953. 

Mr. Nicholson replied that he understood that the arrangement was 
to be a secret one. It was to be carried out on a high level between 
the two offices and that the responsibility for determining the com- 
ments to be made or any evaluation that was to be carried out would 
rest with the Bureau of United Nations Affairs and that we in the 
Office of Security were to conduct the name checks and to discuss the 
information with the officials of the Bureau of United Nations Affairs. 

The reason I wanted to bring this out in such detail was simply 
because there were two specific types of participation that, as charac- 
terized by the participation of Mr. Amshey and Mr. Ingram from the 
latter part of 1949 until the end of March of 1951, and that as carried 
out by Mr. Kerry starting in the early part of April of 1951 to the end 
of 1952, first with Mr. Linneman until August of 1952 and then with 
Mr. Hoffman. 

I would like to say also that Mr. Kerry pointed out that he discussed 
cases with Mr. Hoffman and with Mr. Linneman on those occasions 
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when he felt that he could, and that in no case did he go contrary to 
the type of comment he felt should be made and that he indicated 
that would be made on the basis of the technical advice or judgment 
that was given to him. 

Mr. Couturier. What is the difference between an evaluation and 
technical advice and judgment or assistance or whatever else you woul l 
call it, as they are referred to in these doc uments and in your testimony? 

Mr. FRANKLIN. The term “evaluation,” Mr. Collier, simply refers 
to the process by which security determinations are reached. This is 
something else that I am the author of from my own knowledge of 
the activities of the office and the Division of Security and, as a 
result of matters brought out by this investigation, which I would 
like to read. This is ‘drawing a distinction between an evaluation 
process and the rendering of advice or judgment. 

Mr. Keatrina. Is it a long document? 

Mr. Franxuin. No, sir. It is double spaced. I would say it is 
about 1 full page. 

Mr. KeratinG. Does it answer Mr. Collier’s question? 

Mr. FRANKLIN. I can make it more brief in this form: An evalu- 
ation is the process by which security determinations are reached by 
employing certain standards or criteria. The Department of State 
does employ certain standards and criteria concerning political 
activity, suitability, and other factors which would show what a man 
is. The result is an evaluated security determination and is usually 
reduced to written form showing whether security clearance is given, 
suitability factors are raised, or if some matter has arisen in an investi- 
gation that would require a ‘taking of notice. 

An advisory opinion is curtainty a form of evaluation, but essen- 
tially the difference is this: An opinion is rendered based on a review 
of a record so that another individual can make a determination as to 
the action to be taken, whereas an evaluated security determination 
is the responsibility of the office which reaches it and is binding upon 
that office. 

Mr. Couturier. You have drawn a distinction between the type of 
cooperation there was between security in UNA in these two periods 
of time. 

Was the first period, the fall of 1949 to 1951, was Amshey rendering 
opinions, or technical advice and assistance, or evaluations? 

Mr. FrankLIn. As a matter of fact, Mr. Collier, I think in these 
cases any judgment rendered is an evaluation to a marked degree. 
It has to be. The essential difference is that the responsibility for 
taking action on that rested with the individual who had that responsi- 
bility 

Mr. Couturier. That was UNA in this instance? 

Mr. Frank.in. In that respect I can tell you only what the record 
shows. I can only quote what the record shows when I asked Mr. 
Amshey a question about responsibility in sworn testimony on January 
14, 1953 

Mr. Couuier. This is sworn testimony taken by the State Depart- 
ment in this investigation? 

Mr. FRANKLIN. It was taken by me and taken by my superior, 
Mr. John W. Ford, on the morning of January 14, 1953. Mr. Amshey 
in response to a question that asked him, whether we had any 
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responsibility in the Office of Security for the determinations made in 
this, said we had no responsibility on this thing except the responsi- 
bility of rendering an opinion. The opinion was not binding on Mr. 
Ingram nor was it binding on us, as SY, since we had no responsibility 
beyond the fact of making known to Mr. Ingram that a record or a 
file existed and that the record contained information which would 
lead any reasonable person to believe that the information was 
derogatory information. He said it was clearly understood, not by 
himself and the Director of the Office of Security and Consular 
Affairs, but certainly between Mr. Ingram and himself that the 
opinions he gave were not binding on him. 

Mr. Couturier. So that during that period you had a responsibility 
for the evaluation in UNA and they did make the evaluation? 

Mr. Franxuin. There again, Mr. Collier, all of the testimony that 
I have taken from my former superior, the Director of the Office of 
Security and Consular Affairs, said we had no responsibility in this 
for evaluation. Mr. Amshey said here we had no responsibility for it. 
Mr. Nicholson himself said we had no responsibility for it. The other 
people say they understood they had no responsibility for it. That is 
all I can say. 

Mr. Coturer. You mean the other people being UNA? 

Mr. Franxuin. The other people being Mr. Linneman and Mr, 
Hoffman. 

Mr. Courter. Mr. Hickerson was directly responsible for the activ- 
ities of UNA; is that correct? 

Mr. FRANKLIN. Yes, sir. 

Mr. Keatina. Your investigation has indicated that they all 
dodged responsibility; is that right? 

Mr. Franky. Sir? 

Mr. Keartine. Your investigation indicates that the chiefs of all 
these divisions dodged responsibility, or denied responsibility. 

Mr. Franxuin. My investigation indicates that everyone connected 
with the Office of Security who participated in this thing was not 
responsible for making the determination on the comment to be 
transmitted or for transmitting that. They were not responsible for 
evaluating that. They were responsible for giving technical advice 
and judgment. 

Mr. Rogers. Well, their technical advice and judgment was the 
only thing that they assumed any responsibility for? 

Mr. Frankuin. No, sir, they assumed responsibility actually for 
conducting the name checks, for notifying the people that the name 
check had been completed, and also the instructions said that we were 
to give them advice, so that was a responsibility. 

Mr. Rocers. Well, the advice that was given was by the name check 
and other information that had been supplied to the individual. He 
just took it and said, ‘This shows this, that, and the other,” but as to 
whether or not that particular individual evaluated as to whether or 
not this person was a good security risk, did you find anyone in the 
Department who said, “It was my responsibility to ascertain that as 
an evaluator’? 

Mr. Franx.in. That gets down to criteria, sir, of how we are going 
to evaluate these things. Let me answer that according to the record 
the best that I can. I asked Mr. Amshey what his criteria were. 
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Mr. Rocers. May I interrupt you there just a moment? I take it 
from your testimony that all of these persons, Mr. Amshey and Mr. 
Ingram and the others, had a certain duty and what you classified as a 
technical responsibility of taking a report here and a report there and 
assembling the information. That is what you classify as a technical 
thing; is it not? 

Mr. Frankuin. It is a hard matter, honestly, and I admit it, to 
try to distinguish between technical judgment and evaluation. 

Mr. Rocrrs. That is what I am trying to find out. 

Mr. Franxuin. To get back to it a little bit, let me see if I can 
give you an example. In the process of evaluation as we understand 
it in the Office of Security, we perform that function on the basis of 
complete current and past investigative information. We weigh that 
against certain standards to see if the man is associated with any 
subversive groups or elements. We try to determine from the facts 
of the investigative material if he is a drunkard or if he pays his debts 
or if he has moral responsibility. 

Mr. Rocers. Those are the standards you are talking about? 

Mr. Franxuin. Yes, sir. From those standards we try to deter- 
mine if a man would be a security risk. In these cases that were 
involved in the 1949 arrangement, it was a hard matter to set up 
definite criteria in the Office of Security for the simple reason that 
we did not know what a name check would produce in the first place, 
and secondly these people were individuals over whom the Depart- 
ment of State, as I have been informed, had no responsibility. There 
was no control over them through the Department of State. We 
did not know what the criteria for evaluation would be. The only 
thing we could do was to get the information and make it available 
to the people who would pass it on or pass some conclusion on to the 
United Nations. 

Mr. Rocrrs. Let us analyze this last statement that you made. 
You say the standard of evaluation, be he a drunkard or a moral 
pervert or one who does not pay his debts, or who may have some 
political activity. You do not mean to say that you did not know 
that in evaluating you took into consideration those factors, did you? 
I will put it this way. I believe that you stated that when the pro- 
gram started, inasmuch as these people were not under the jurisdic- 
tion of the State Department, you were not certain as to what you 
were to supply the United States Mission as to evaluation as to 
security? 

Mr. Franxuin. That is the critical point, sic. 

Mr. Rogers. You were not certain of that? And because of that, 
each employee who was assigned some duty was not certain of the 
objective to be obtained. 

Mr. Frankuin. No, sir; I think the investigation shows what the 
objective was. I think the investigation shows what we were to 
supply. The objective of this was to provide to the United Nations 
some conclusion based on the information in the file which would give 
to the Secretary General some idea of how serious the derogatory 
information was on hand. Now, the Office of Security had nothing 
in the world to do with the type of conclusion reached or the code 
words adopted to send up to the United Nations. They were the 
code words of “reject,” “highly questionable,” ‘“‘questionable,”’ “social 
defect,” “very difficult to determine,” ‘believe the man is using his 
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position in a manner prejudicial to the interests of the United States,”’ 
or something to that effect. Those are not the conclusions usually 
formed. In evaluations, they are security risks or they are cleared. 
They may be loyalty cases over which we did not have control. A 
board was set up to control those. Or there may be somewhere in 
between a case that could be one on which secu ‘ity clearance could 
not be given. 

In these cases here, Mr. Kerry said that what they were looking 
for in these cases was evidence that gave reason to believe or led to 
the conclusion that a person was either a Communist or working in 
the interests of the Communist Party. That is a much narrower 
definition than regular security standards of evaluation because in 
the latter process suitability factors come in. 

Mr. Rocers. Security evaluations as usually applied in the State 
Department, that is, or other governmental employment? 

Mr. FRANKLIN. Yes, sir. 

Mr. Rogers. This evaluator believed that his responsibility as a 
result of these requests or coded reports, so to speak, that about the 
only thing that he was really to ascertain was whether or not the 
individual was a subversive connected with the Communist Party 
who may not work for the best interests of the United States or the 
UN, and he thought that when he was answering the coded requests 
that were sent out that that was more or less what he was confined 
to answer. 

Is that what you feel? 

Mr. Frankuin. The man rendering the technical judgment? 

Mr. Rogers. Yes, or let us go a little further to the man who is 
rendering the evaluation. 

Mr. Frankuin. The man in our office who first participated in 
this said that what he was looking for was whether or not a person 
was a member of the Communist Party, a potential member of the 

arty, or the type of person who would be subject to or influenced 

y members of subversive organizations. He was not looking for an 
employee of the United States Government. He was looking at a 
case of an American citizen who in his official capacity within this 
country through his associates might jeopardize sational iaheeent: 

In looking for that information he would have to be familiar with 
the file, what it showed, naturally, in order to reach that determina- 
tion, and he would say: “In my judgment this man is a member of 
the Communist Party or a potential member of the Communist 
Party,’”’ based on the facts in the case. After that decision or judg- 
ment had been rendered to the man over here in the Bureau of United 
Nations Affairs, it was up to him to say: “‘All right, based on that 
I will decide the comment to be transmitted, using reject, or highly 
questionable, or something.”” But the comment that he decided was 
based on the judgment rendered by the man in the Office of Security. 

Mr. Rogers. What you mean by that specifically is, if | were an 
evaluator in the State Department and I reached a conclusion that 
“X”’ was a poor security risk because of his Communist connections 
and I transmitted that to the United Nations Bureau of the United 
States, that when the head of that department received the report 
from the evaluator the evaluator never knew what the head of that 
department might do with his conclusions. 
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Mr. Franxuin. That is correct, as far as that part is concerned. 
All of the people in the Office of Security said they did not know what 
action was taken after rendering judgment. In the case of Mr. 
Amshey and Mr. Ingram, Mr. Ingram used to send to Mr. Amshey 
a copy of the cover replies. They did not pertain to the comments 
that had been made. They showed that the list had been checked, 
but he had discussed cases with Mr. Amshey and indicated to Mr. 
Amshey the comment that he intended to make. As far as knowing 
whether that comment was actually made, sir, Mr. Amshey said he 
had no way of knowing. 

Mr. Rogers. Then, in your capacity as special assistant to the 
director, did you follow through to ascertain whether or not our part 
of the active U. N. transmitted to the Secretary, or in what manner? 

Mr. Frankutn. Yes, sir, as far as we could, we did. There is one 
difficulty there. In the early days when it was decided to make a 
comment the type of comment which Mr. Ingram felt should apply 
to a case was written on a piece of paper. The name or number 
from the list to which it pertained was also written on that piece of 
paper. That information was given to an official in the Department 
of State who was to take the thing directly to the United Nations. 
No records were to be made. It was to be secret. Later, sometime 
in 1950 or it may have been 1951—I would have to check the record 
on this date to be exact—it was decided because of the fact that 
individuals were not going up from Washington often enough to get 
that information to the Secretary General, that those comments 
would be transmitted through the United States Mission to the 
United Nations and when that started some record was made that 
they reached that point and then that record shows that they were, 
according to notations made, orally transmitted to the United 
Nations. 

Mr. Rogers. Then when the United States Mission to the United 
Nations received it from the State Department, it showed some record 
of having been transmitted to the United Mission—that is, the 
United States Mission at the U. N., but the records of the United 
States Mission at the U. N., inasmuch as it was transmitted orally to 
the Secretary General, there is no way in those records to indicate 
when and at what date it was transmitted to the Secretary General, 
was there? 

Mr. Franxurn. There is no way of verifying those entries in our 
records. 

Mr. Roaers. Then, it is highly possible that it could be transmitted 
from the State Department here, the evaluation and the technical 
information, and given to the United States Mission at the U. N. and 
it never reached the Secretary General? 

Mr. Franky. We have no way of checking on that, or have not 
had any way of checking on that to find out actual names commented 
on and when they were received, although in 1952 one of the officials 
of the United Nations made a statement which was made public and 
he did acknowledge receiving and did name the individuals on whom 
adverse comments had been made. But checking that record in the 
Department against another record to determine if they were actually 
received is something that we have not been able to do because that 
information in the U. N. has not been available to us. 
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Mr. Rocers. Of course, this is backing up a little to your first 
testimony as it now leads into that matter. As I understand in your 
original testimony here, there were 43 who were loaned by the United 
States Government to the U.N. who subsequently were employed. 
That is, 43 who had been recommended by Mr. Hiss or loaned at the 
suggestion of Mr. Hiss to the U. N. 

ir. FRANKLIN. Yes, sir. 

Mr. Rocers. And in addition thereto, there were 6 who had been 
recommended on this list of 274 and were employed, or a total of 49. 

In your investigation, have you attempted to ascertain how many 
of those 49 who were subsequently employed were subject to adverse 
comments, and if so how many, if any? 

Mr. Franky. I know that adverse comments were made on some 
of these 49. Just which ones, sir, I have not, according to the records 
that are available to us in the Department, determined. I do know 
from my familiarity with some of the names as represented by charts 
and numbers here that of those 49 people, some of them were adversely 
commented on. 

Mr. Rocers. But how many, you are not in a position to tell? 

Mr. Frankuin. I could run that down for you and get the informa- 
tion to you and tell you precisely how many there have been, sir. 

Mr. Keartina. I think if you would supply that information later 
to counsel it would be desirable to have it. 

Mr. FRANKLIN. I will be glad to do it. 

Mr. Keatinc. Do you know whether or not adverse comment was 
made on each and every one of the six that are mentioned in Mr. Hiss’ 
letter? 

Mr. Franky. No, sir, not any of them were commented on, sir, 
if I remember correctly. 

Mr. Keartine. None of them? 

Mr. Franxuin. None of them. I would have to check. 

As I remember, none of those cases became a public-issue case, and 
a public-issue case is one identifying an individual, as I described it 
before, who appeared before the McCarran committee or was sched- 
uled to appear before the grand jury in New York in 1952. But 
whether they were commented on, I would have to check that. I will 
be glad to check that, also. 

Mr. Keratina. One thing that you mentioned in connection with 
your discussion of the evaluation was that these evaluators paid no 
attention to loyalty cases because they were covered by a given setup. 
Is that a correct statement? 

Mr. Franxurn. What I meant by that was this, sir, that under 
Executive Order 9835, which was issued in March of 1947, definite 
standards were set up for processing case which got into loyalty 
channels. 

Mr. Kxzatine. That had to do with Governmnet employees? 

Mr. FRANKLIN. That is right. 

Mr. Kezatina. It did not have anything to do with the names 
submitted to the United Nations. The loyalty or disloyalty of an 
individual would certainly be taken into consideration, or any evidence 
bearing on that, in connection with the making of a comment to the 
United Nations, would it not? 

Mr. Franxutn. I should think it would very definitely, sir. I 
misunderstood your question, sir. I am sorry. 
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Mr. Kzatina. Mr. Willis. 

Mr. Wits. I have no questions. 

Mr. Kezatina. Mr. Collier? 

Mr. Coutrer. The instructions were not written, were they? 

Mr. Frankuin. They were all oral. 

Mr. Couturer. All the way from the fall of 1949 to the fall of 1952? 

Mr. Franxuin. As far as I have been able to determine they were 
all oral. 

Mr. Couturier. Was it a part of the oral instructions that no written 
record be kept? 

Mr. FRANKLIN. A part of the oral instructions were that this was to 
be a secret arrangement and that no records would be kept. 

Mr. Coxtuier. That has been the big difficulty in trying to place 
responsibility or anything else, has it not? 

Mr. FRANKLIN. It has been a very difficult thing to undertake, sir. 

Mr. Couuier. Did you have anything else that you would like to 
bring up? 

Mr. FRANKLIN. No, sir, not unless you have some questions. 

Mr. Kerartina. Your painstaking search is to be commended, but so 
far as I personally am concerned you have not helped a bit in estab- 
lishing responsibility except that it was on the Department of State. 

In other words, it looks to me as if the various divisions all sought 
and now seek to avoid responsibility for the long delay in submitting 
to the United Nations the adverse comments which should have gone 
up long, long before they did as a result of the information furnished to 
the Department of State by the FBI. I do not want to be critical of 
you, because you certainly have made a thorough investigation, but 
if you can clear my mind as to where the individual responsibility rests, 
I would be glad to hear it. I do not see anything in your testimony 
that is very helpful in that regard. 

Mr. FRANKLIN. I appreciate your position, Mr. Chairman. I have 
tried to present these facts in such manner that if responsibility must 
be fixed in the same manner that damages are assessed, that my officials 
would be able to doit. I realize, as an investigator, it would be fearful 
for me to draw conclusions. There are a lot of factors involved in this, 
sir, that are complicated, that have kept me up at night, and to which 
I have directed some attention but have not been able to find all the 
answers in the absence of any written records, sir. 

Mr. Keatine. Thank you, Mr. Franklin. 

Mr. Ford will be the next witness. 

Mr. Ford, you have already been sworn in this proceeding and the 
same oath applies. Will you be seated please? 


TESTIMONY OF JOHN W. FORD, DIRECTOR OF SECURITY, 
DEPARTMENT OF STATE—Resumed 


Mr. Couuier. For the record, this is Mr. John W. Ford, Director of 
Security, Department of State. 

Mr. Ford, at your prior appearance before this committee, Mr. 
Keating, the chairman, while we were reviewing the various charts 
presented, asked you for your assurance that the information of a 
derogatory nature on witness No. 6 would be brought to the attention 
of the United Nations by sundown of that day. I would like to deter- 
mine from you what action was taken and what results came about. 
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Mr. Forp. Mr. Chairman, your request was honored. The infor- 
mation was transmitted by sundown and I am happy to report to you 
that the chart may now be marked that the individual is no longer on 
the rolls of the United Nations Secretariat. 

Mr. Keratina. I congratulate you for your prompt action. I did 
not meant to have my remarks taken as of a peremptory nature, but 
I was greatly disturbed by the story you told about this witness, as 
you apparently were yourself, and I commend you and your superiors 
and those in authority for the very prompt action that was taken. 

Mr. Couuier. Mr. Ford, I believe you also have additional infor- 
mation to bring to the attention of the committee. In connection 
with the Alger Hiss letter, has your investigation revealed any addi- 
tional information relative to Alger Hiss having sponsored to the 
San Francisco Conference of the United Nations witness No. 12 who 
had been loaned to the United Nations by the Department of State? 

Mr. Forp. Mr. Collier, during my testimony before the committee 
on March 26 and 27, I identified five cases as having been processed 
through the Office of Special Political Affairs at the time that Alger 
Hiss was head of that office. These were the cases of individuals who 
had been loaned to the United Nations by the Federal Government 
and whose loans had been arranged by the Office of Special Political 
Affairs. 

One of those cases was represented on one of these charts. In fact, 
the first chart that was presented to the committee, in view of the 
extremely derogatory information diclosed thereby. That chart was 
identified as witness No. 12, as being the case on an individual who 
in addition to being processed through the Office of Special Political 
Affairs, also was sponsored to the United Nations Conference in San 
Francisco in 1945 by Alger Hiss. 

Mr. Couurer. This is new information? 

Mr. Forp. Yes, itis. Within the security limitations that are placed 
upon me, there is documentary evidence in the files of the Department 
of State in the form of a communication from a responsible official to 
the effect that Mr. Hiss was responsible for this witness’ appointment 
to the San Francisco Conference. 

This communication likewise shows that at the time that this was 
done Mr. Hiss was aware of unfavorable newspaper publicity and 
congressional hearings concerning this witness’ security. 

Later this witness No. 12 was transferred from another Government 
agency to the Department of State, and according to the records of the 
Department he was placed on loan to the United Nations, subsequently 
transferring there on a permanent basis. This witness No. 12 has like- 
wise been identified by a former Communist as having been a member 
of the same Communist ring to which Alger Hiss belonged. 

In addition, under date of April 18, 1946, there is a communication 
indicating that all Federal employees on loan to the United Nations 
had been cleared through the Office of Special Political Affairs. Some 
additional information that has been determined as a result of our 
continuing investigation into this matter, is to this effect: that attached 
to this communication of April 18, 1946, there was a list containing 
58 names and one of these names was that of witness No. 12. In addi- 
tion to the name of this witness, there was also included oe the 
58 names the name of a former employee of the Department of State 
who later was terminated for security reasons. That is the additional 
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information within security regulations that I am able to report to 
this committee. 

Mr. Couturier. This investigation that has been conducted into these 
matters which were raised by this committee in the latter part of last 
year will be continued, as I understand it, by the Department of State. 

Mr. Forp. It is being continued ; yes, sir. 

Mr. Courier. And it is being done in an attempt to improve the 
overall security of the Department of State. 

Mr. Forp. That is right. 

Mr. Couturier. Have you determined through your investigation 
that there has been any outstanding contributions’ by anyone in con- 
nection with the improvement of security in the Department of State? 
That is the thing the committee is most vitally interested in. 

Mr. Forp. Mr. Chairman, as you well know, Ambassador Ledge is 
one of the strongest advocates of security in public life today, as 
evidenced by his public record in the Senate and also as evidenced by 
the strong stand he has taken in making the United Nations organiza- 
tion an effective instrument for international peace. I know personally 
of the great assistance that Ambassador Lodge has been to the Office 
of Security in this current investigation, and I know also from my 
personal experiences overseas of the time when he was a member of 
the United States Senate and the recommendations that he submitted 
to the Department of State on security which resulted in greatly 
strengthening the entire Department of State security program. 
I would like to say that Ambassador Lodge has certainly assisted us 
greatly and I feel that we are well along the road to a solution to any 
further problems of this nature that might arise. 

Mr. Keating. Ambassador Lodge is to be a witness this afternoon. 

Mr. Couurer. Is there anything else that your investigation has 
developed which you feel should be brought to the attention of the 
committee at this time? 

Mr. Forp. Mr. Collier, | have nothing further that I think would 
be of particular interest to the committee and for the sake of brevity 
I believe that is the extent of any remarks that I would have to make. 

Mr. Keatina. Mr. Rogers? 

Mr. Rogsgrs. I think in reference to witness No. 12 you stated 
that he was transferred from the State Department. You did not 
mean transferred, did you? He really severed his connection and then 
became an employee of the U. N. 

Mr. Forp. Yes, sir. He left one agency which, as I recall the facts, 
became defunct. 

Mr. Rocgrs. And then became employed by the Department 
of State? 

Mr. Forp. Yes, sir. 

Mr. Rogers. After his employment by the Department of State 
he was then loaned to the U. N. and subsequently became employed 
by the U. N.? 

Mr. Forp. That is true, sir. 

Mr. Rogers. But there was not any transfer, his way was get- 
ting out. 

Mr. Forp. No, sir. 

Mr. Rocers. That is all. 

Mr. Keatine. That is all, thank you, Mr. Ford. 

Mr. Couurer. Thank you, Mr. Ford. 


Mr. Ingram —— 
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Mr. Keatinc. Mr. Ingram, would you raise your right hand, 
please? Do you solemnly swear that the evidence you give in this 
proceeding will be the truth, the whole truth, and nothing but the 
truth, so help you God? 

Mr. Ingram. I do. 


TESTIMONY OF GEORGE M. INGRAM, DIRECTOR, OFFICE OF 
INTERNATIONAL ADMINISTRATION AND CONFERENCES, 
DEPARTMENT OF STATE 


Mr. Cottier. For the record, this is Mr. George M. Ingram, 
Director, Office of International Administration and Conferences, 
Department of State. 

Mr. Ingram, the committee understands that you, having been 
one of the persons named in previous testimony as having participated 
in the handling of material under the secret arrangement of 1949, 
wish to come before the committee and be heard. We would like at 
this time to take any evidence you would like to present. 

Mr. Ineram. Thank you, sir, I very much appreciate the oppor- 
tunity that the committee has given me of testifying. If I may give 
my personal background, sir. I was born in Nashville, Tenn., in 
November of 1914. I went to school there, being graduated from 
Vanderbilt University with an A. B. degree in 1936. At that time I 
received a Rockefeller fellowship in public administration at the 
Graduate School of Harvard University and spent the 1936-37 school 
year at Harvard. This graduate program of Harvard’s called for a 
year of internship with a governmental organization. My assignment 
was with the Tennessee Valley Authority, where I served as an intern 
in public administration from July of 1937 to June of 1938. I then 
returned to Harvard for a second year of graduate work in public 
administration as a Littauer Fellow. In August of 1939 I joined the 
staff of the Tennessee Valley Authority as a permanent employee and 
continued there as an officer on the budget staff in the office of the 
General Manager until September of 1944. 

In September of 1944 I received a commission as ensign in the United 
States Naval Reserve and served with the Navy until I went on inac- 
tive status in the spring of 1946. After leaving the Navy I accepted 
an appointment to the staff of the International Monetary Fund and 
served with that organization as an administrative and budget 
officer until the summer of 1948, when I resigned. In August of 1948 
I joined the State Department as chief of a newly organized inter- 
national administration staff in the then Office, now Bureau, of United 
Nations Affairs. 

In October of 1949, under departmental reorganization, this staff 
became the Division of International Administration which was then 
a with the Division of International Conferences into an Office of 
nternational Administration and Conferences. 

About a year ago I became Director of this Office of International 
Administration and Conferences. 

Briefly, the principal functions of this office are: First, to develop 
the instructions which guide United States representatives to the 
United Nations and other international organizations on budgetary 
and other administrative questions affecting the organization which 
must be decided by member governments, and second, to make ad- 
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ministrative arrangements for government-wide participation in inter- 
national conferences and to administratively service United States 
delegations to these conferences. 

Mr. Chairman, when the invitation to testify was first offered by the 
counsel of the committee, I responded because I thought it would be 
appropriate — — 

Mr. Keatine. You responded what? When was an invitation 
offered to you to testify? 

Mr. Incram. Mr. Collier, could you answer that? 

Mr. Couuier. When you requested it we told you that you could 
testify. 

Mr. Incram. I understood that under the rules of the procedure I 
could be heard. 

Mr. Keatina. You are here today because your name has been 
brought into the proceeding and something has been said which you 
feel reacts in a derogatory fashion on you. You are here as you re- 
quested, not because we have anything to bring out from you. We 
will be glad to be enlightened on anything to do with this transaction 
that you feel you can help us on. 

Mr. Incram. Thank you, Mr. Chairman. I am testifying because 
there are points on which I think I can provide information and elab- 
oration of the testimony already given and which I hope will be helpful 
to the committee. These points are: First, the manner in which the 
review of the cases was actually undertaken within the Department 
of State, and second, the question of the time required for the pro- 
cessing of a name by the Department of State. 

| have been particularly concerned that on the charts reviewed by 
the committee the column headed, ‘“Transmittal to U. N. Affairs of 
the Department of State,’ and the observation “available at time of 
UNA review of name check results’ should not mislead the committee 
as to the particulars of the relationship between my office and the 
Division of Security as this relationship was first established and in 
fact maintained for a very considerable period. Mr. Franklin’s testi- 
mony this morning has considerably clarified one of these points but 
[ think my comments may still be helpful. 

If I could briefly outline the main points of our arrangement with 
the Secretary General of the United Nations. ‘This arrangement was 
simply an agreement that the Secretary General would provide the 
Department with the names and identifying data of United States 
nationals employed or to be employed by the United Nations. The 
Department would then have a name check conducted and would 
notify the United Nations of those persons whom it felt the United 
Nations should rid itself of if employed or deny employment to if not 
yet employed as persons whom we believe to be Communists or under 
Communist discipline. It was understood that we would not give 
detailed evidence which supported our conclusions, that we were 
giving our conclusions only. It was also understood, as it has been 
testified to, that this arrangement was to be kept secret. ‘To preserve 
this secrecy the adverse comments of the Department would be con- 
veyed informally by word of mouth. Since a considerable volume of 
names was going to be transmitted back and forth between the Secre- 
tary General and the Department, and since we had no ostensible 
reason to secure this information from the United Nations ia terms of 
our normal relationships with that organization, it was decided that 
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some cover device would be employed to establish the occasion for our 
processing these names. This would mean that any persons within 
the United Nations and within the United States Government who 
might see these lists of names going back and forth, mail clerks, secre- 
tarial personnel and so on, would not have any basis for knowledge 
that the names were being used for the purpose for which they were 
actually used. It was therefore decided that the United Nations 
should request the Department to provide it with any information the 
Department had as to whether or not these employees and candidates 
had a criminal or police record. 

Now, this would be information of public record and was a source 
which the Secretary General or any employer might readily obtain 
through his own devices if he could. Such a letter was sent to the 
Department by the Secretary General and the Department replied in 
the affirmative. It was understood that when the Department re- 
ported back to the United Nations, that it had no information of a 
criminal or police record on a particular group of individuals whose 
names had previously been submitted, that this would mean simply 
that a name check had been completed. 

Any adverse comments directed to the Communist issue would be 
conveyed orally before dispatch of the cover reply addressed to the 
issue of a criminal or police record. Within the Department, the 
arrangement was that, first, the names and identifying data submitted 
by the Secretary General would be received by me. Second, I would 
transmit the information to Mr. Amshey, Chief of the Evaluations 
Branch in the Security Division. Third, Mr. Amshey would have a 
name check undertaken. Fourth, when the results of the name check 
were in, Mr. Amshey would notify me of names on which there was 
no derogatory information requiring review. 

On all names where there was derogatory information, Mr. Amshey 
would have a summary of the file of information developed and would 
tell me that certain cases were ready for review. Sixth, I would go 
over to Mr. Armshey’s office and review the case or cases with him. 
When an adverse comment was to be made, I would see to it that the 
comment was conveyed by word of mouth to the Secretary General or 
his designated representative. Seventh, I would draft and have trans- 
mitted to the Secretary General the cover replies reporting on the com- 
pletion of name checks. The procedure I have outlined here was 
followed in fact by Mr. Amshey and myself from the beginning of the 
secret arrangement to April of 1951. I would receive the names from 
the United Nations and would either take them myself to Mr. Amshey 
by hand or send them in a sealed envelope by a member of my staff. 
The members of my staff themselves did not know about this secret 
arrangement, having knowledge only of the exchange of cover 
correspondence. 

Of the total of 47 names on which charts were previously presented 
to this committee, 41 were names which first came to the Department’s 
attention during this perid of working relationship between Mr. 
Amshey and myself. Of the total number of disseminations from the 
source agency shown on these same charts, approximately one-half 
carry dates which fall within this initial period of operation. 

The first names processed were names of persons aready on the 
United Nations staff and on whom we had adequate identifying data. 
These were contained in 2 lists, 1 of 86 names and 1 of some 376 names, 
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which I transmitted to Mr. Amshey at the outset. The 86-name list 
was completed by the end of October, 63 being reported on by a cover 
reply of October 12, 1949, and the remaining 23 by a cover reply of 
October 22, 1949. 

Mr. Keatine. When did you start that working? 

Mr. Ineram. It has been difficult to establish the precise date on 
that. I do not have any record as to when I actually carried these 
names to Mr. Amshey. 

The name checks on these 86 persons did not produce derogatory 
information requiring review, and no adverse comments were made on 
this group prior to the time of dispatching the cover replies. The 
name check of the 376-name list required a longer time to complete. 
However, we did not wait for completion of the list before reviewing 
cases and making adverse comment. 

Eleven names on this list were commented on adversely before the 
cover replies were dispatched. As the checking of individual names 
was completed and derogatory information was revealed Mr. Amshey 
would notify me that there were certain cases which required our re- 
view and that the material had been gathered together and summar- 
ized. I would go over to his office just as soon as possible and we 
would review the cases together. He would explain and interpret the 
information contained in the file and in the summary from the stand- 
point of its bearing on a conclusion that the person in question was a 
Communist or under Communist dise upline. We would discuss to- 
gether whether or not an adverse comment was justified and I would 
suggest and get his agreement to the language of the comment when 
one was to be made. I would leave his office with the names to be 
commented on, indicated by number, and the comment on a slip of 
paper. I would then see to it that this comment was made by word 
of mouth to the Secretary General or his designated representative. 
In Mr. Franklin’s early testimony, he indicated that according to Mr. 
Amshey’s testimony Mr. Amshey was not informed of what comment 
was made. Now, that is correct in the sense that Mr. Amshey was 
not informed as to when or how the comment was actually made. 
He did, however, when I left his office, know the comment that was 
going to be made as a result of our discussion and our agreement. 

The only further information he would have would be the copies 
of the cover replies indicating that a comment had been made by that 
date. It is also true that the fact that Mr. Amshey and I came to an 
agreement in no way derogates from the conclusion that it was a 
responsibility of the Bureau of United Nations Affairs as to whether 
a comment was made or not, and for making the comment. It was 
clearly understood that any cases which Mr. Amshey and I could not 
resolve to our mutual satisfaction would be referred to Mr. Hickerson. 
Only 1 or 2 cases were actually carried to Mr. Hickerson. 

Mr. Kratina. You say there were only 1 or 2 such cases? 

Mr. Incram. That were actually carried to Mr. Hickerson. 

1t had been my anticipation that it would be possible to complete 
the name check on the 376 names in a short period of time, as had been 
the case with the list of 86 names. However, when in April of 1950 
there were still some of the names outstanding, I decided that a cover 
reply should be made on the 370 names on which name checks had been 
completed. Consequently, I drafted a cover reply saying that the 
Department had been able to complete a name check on all but six 
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of the names and that the name checks produced no information as to 
a criminal or police record. This cover reply went forward under date 
of April 21, 1950. 

As of that time, and at various times during the preceding months, 
adverse comments had been conveyed to the United Nations by word 
of mouth of 9 of the 370 names. As I was not keeping a record of the 
date of adverse comment, the dates cannot be established. However, 
it was my practice to meet with Mr. Amshey just as soon as I was 
notified that cases were ready for review, and we attempted to come 
to a decision with the greatest possible expedition. I do not recall 
any cases where there was any significant delay as between the decision 
to comment and the actual making of the oral comment. In some 
cases there might have been a short delay due to the fact that an 
officer who was in on the secret arrangement was not going to New 
York for a few days, or because neither of the persons at the United 
Nations who could receive the comment were in New York. 

However, as I say, I do not recall any considerable delays due to 
these factors. With respect to the time question, I cannot ascertain 
the elapsed time between when the names were given to the Security 
Division and when I was notified that a name check had been com- 
pleted and the file was ready for review. 

However, during the latter period during which some records were 
kept, the elapsed time for this part of the operation ran from, in 
instances, 3 to 6 months or more as Mr. Kerry will demonstrate. The 
9 names commented on adversely before April 21 are Nos. 5, 10, 13, 
14, 17, 18, 20, 21, and 28 on the charts. Two additional names, not 
included in the 47 on the charts but within this 370 number, were 
also commented on adversely before April 21, 1950. As I stated, 6 
of the 376 names were outstanding as of April 21. But by June 22, 
4 of the 6 had been completed and a cover reply sent to the United 
Nations. 

Between April and June adverse comments were made by word of 
mouth on 2 of these 4, Nos. 12 and 25 on the charts. The remaining 
2 names were outstanding until September 11, 1950, at which time a 
cover reply was dispatched to the United Nations completing the 
376-name list. 

During the period of the working relationship between Mr. Amshey 
and myself, we were operating as I have described on the basis of the 
results of name checks initiated by the Department. By April 12, 
1951, an adverse comment had been made on No. 27 on the charts 
as a result of information which came to Mr. Amshey’s attention other 
than as a result of the name check, and which was reviewed by Mr. 
Amshey and myself. By an earlier date, June 20, 1951, an adverse 
comment had been made on No. 32 on the charts as a result of a second 
name check following the second submittal of the name by United 
Nations officials. 

In summary, 13 names on this 376 list, which are also reflected on 
the charts, were commented on adversely as a result of the review’ by 
Mr. Amshey and myself. Two names not on the charts but not 
within the 376 were also commented on adversely. Beyond this, 
during the period of the working relationship between Mr. Amshey 
and myself, 10 additional names submitted on lists other than the 
376-name list and names not reflected on these charts were commented 
on adversely. 
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As the work of reviewing these cases with Mr. Amshey became more 
and more demanding and I was giving it a priority c slaim on my time, 
the normal responsibility of supervision of my staff began to fall by 
the wayside. I decided in recruiting for a vacancy on my staff that 
I would employ a man whom I could rely on to substitute for me in 
this working relationship with Mr. Amshey, of course, still remaining 
under my supervision. 

In February of 1951 I added to my staff Mr. Richard J. Kerry, who 
resigned his position with the legal office of the Navy Department 
to accept the State Department's offer. I did not, of course, tell him 
that he would be expected to work on the secret arrangement, but 
I felt that he would be well qualified to carry on in my stead, and to 
my mind he has so proven, as well as well qualified to handle the 
official responsibilities of his job. 

During the next 2 months Mr. Kerry acquainted himself with his 
regular duties and | brought him gradually into an understanding of 
the secret arrangement and what we were attempting to do under it, 

to the end that he might take over by the time I have to leave the 
country on an assignment abroad in April of that year. 

When I learned that Mr. Amshey was to leave the Department, as 
he did at the last of March, and that he was to be succeeded as Chief 
of the Evaluations Branch by Mr. Linneman, Mr. Amshey assured 
me that Mr. Linneman was informed as to how we had been operating 
and I assured Mr. Amshey that Mr. Kerry would be briefed so that the 
two might continue as we had worked. 

In looking at these charts, dates following after the middle of April 
1951 can generally be considered as the second period of the relation- 
ship between my office and the Security Division, as Mr. Franklin 
has testified to, the period of relationship between Mr. Kerry and 
Mr. Linneman with Mr. Hoffman succeeding Mr. Linneman in the 
very last stages under this arrangement with the U. N. 

During this second period of operation the relationship was not the 
same as that maintained by Mr. Amshey and myself. During this 
period the practice of the Division of Security of summarizing the 
information produced by name check and calling a representative of 
my office for a joint review of all cases warranting review was aban- 
doned. In its place there was substituted the practice of the Division 
of Security representatives notifying my office that the name check 
had produced derogatory information, leaving it to Mr. Kerry to 
analyze the material available without the benefit of summary and 
then to consult Mr. Linneman at his, Mr. Kerry’s initiative. 

During this second stage in the relationship some 16 names of per- 
sons on the staff of the United Nations were commented on advesely. 
Of these, 10 are on the charts; 8 of these were ones who were first 
considered by Mr. Amshey and myself at an earlier date on the basis 
of the information then available to us. These are Nos. 22, 24, 29, 
35, 36, 40, 44, and 46. The remaining 2 are Nos. 11 and 19. With 
respect to the 24 shown on the charts who were not commented on 
adversely during either the first or second stages of the relationship 
between the Division of Security and my office, 20 first came to the 
attention of the Department during the period of the working rela- 
tionship between Mr. Amshey and myself. 

During the second stage of the relationship, the element of informa- 
tion coming to the Department outside the context of the name-check 
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review was involved to a much greater extent than during the first 
period. This is what Mr. Franklin has described as the transmitted 
information, the information which comes in at various times and is 
sent to the areas having any interest. This question of the handling 
of information not produced by name checks actually was not taken 
into account when the secret arrangement was established between 
the Bureau of United Nations and the Security Division. How this 
was handled can, I think, be more adequately described by Mr. Kerry 
in his testimony. 

Mr. Chairman, that completes my presentation. I again thank 
you for the opportunity of making these remarks and I will be glad 
to answer any questions I can. 

Mr. Keatinc. During the time that you were working with Mr. 
Amshey, was it your decision in the first instance as to the phrase 
which would be used, “reject,’’ or ‘‘suspicious,” or whatever those 
words were? 

Mr. Ineram. After we had discussed the case, it was my practice to 
suggest it, saying, “Shall we make an adverse comment on this one, 
ornot? What do you think?” I would get his opinion. If he agreed 
that we should, I would then suggest the language of the comment 
and ask him if that seemed reasonable to him. On finding that it did 
seem reasonable to him I would write it down and take it away with 
me. 

Mr. Kerry. Are you a career employee? Do you have a status 
there? 

Mr. IncGram. I occupy a civil-service position. 

Mr. Keartina. Are you one of the ones that Secretary Acheson and 
Mr. Fisher refused to reveal to the grand jury in New York or to this 
committee? 

Mr. Ineram. I am, sir. 

Mr. Keatine. Mr. Rogers? 

Mr. Rogers. Mr. Ingram, in making the evaluation, was there any 
criteria or standard given to you to ascertain the question of whether 
a person may be a subversive or not? 

Mr. Incram. No standards were given me. 

Mr. Rogers. Then, the evaluation that you and Mr. Amshey 
would arrive at would be your own conclusion from what has been 
described as the technical information that may be supplied to you 
in reports from the FBI or any security agency of the Government that 
may be passed to this branch? 

Mr. Incram. Which we were looking at together. 

Mr. Rogers. Then, without any definite standards, you and he 
arrived at conclusions that were later transmitted to the Secretary 
General of the U. N.? 

Mr. InNGram. That is correct. 

Mr. Rocers. There was no suggestion from your superior as to 
how you would classify a man as suspicious or how you would classify 
him as undesirable, and that would be your determination from the 
technical information given to you? 

Mr. Ineram. That is right, sir. I would like to explain for a 
moment, if | may, the situation here. 

Our understanding was that we would identify for the Secretary 
General the people whom we thought he should get rid of under 
criteria which we felt would be quite proper for him to employ him- 
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self under the charter, had he been able to actually review informa- 
tion. That is my own opinion and I am sure it is Mr. Amshey’s, 
that inasmuch as the Charter of the United Nations says that no 
Secretariat employee shall accept instructions from any outside 
source, that certainly a man who is a Communist or under Communist 
discipline can be discharged on those grounds. I do not think the 
drafters of the charter would have gone to such length to proscribe 
the Secretary General and his staff from taking instructions from 
member governments if they did not really mean that they should 
not take instructions from any outside source. 

Mr. Rogers. During the question of trying to ascertain what the 
Secretary General of the U. N. would consider as a subversive so far 
as the Government is concerned, and as you in your opinion may try 
to evaluate had in his mind, that was your task; was it not? 

Mr. Inaram. No, sir, I was not trying to evaluate what he would 
have in his mind, precisely. We were concluding that people whom we 
believed to be Communists or under Communist discipline could 
properly be discharged by Mr. Lie under the terms of the Charter, 
and we knew that he also felt that. He did have difficulties, of course, 
in getting rid of these people, but at the present time 19 persons who 
were discharged within a recent period by the Secretary General of the 
United Nations are now taking their cases to the Administrative 
Tribunal of the United Nations. They are charging various things 
against the United States Government and against the Secretary 
General. They are charges of impropriety. I am very happy to be 
able to say that we were looking at this question of Communist 
affiliation or discipline which we feel is very definitely proscribed by 
the Charter, and that we were not basing our comments on general 
conclusions as to whether this man on the basis of the material 
presented to us and without further investigation could be accepted 
for employment by the State Department. 

I think we made every effort to come to a fair conclusion, certainly 
one that protected the interests of the United States. 

Mr. Rogers. Do you know whether or not the information that 
you had that you passed upon to arrive at these conclusions will be 
made available to the Secretary General of the U. N. in the appeal 
that these individuals have made to that office? As I understand 
the arrangement so far with the Secretary General, it is that you have 
transmitted suspicious Communists and whatnot, and upon that 
information he has acted. These individuals have appealed to the 
tribunal of the U. N. claiming that they have been discriminated 
against or unduly treated. Will the State Department, if you know, 
make the information available which it had so that it may be given 
to that tribunal when they pass upon it? 

Mr. Incram. May I make a point, first of all? 

I am not identifying these 19 as persons on whom we had com- 
mented adversely. These were 19 people who were dismissed in a 
recent period and have maintained that they must have been dis- 
missed as a result of State Department action. 

Mr. Roacers. In other words, there have been some that were 
dismissed who were not even on the list? 

Mr. Incram. I assume that could be the case. 

Mr. Keatine. You have identified that name check review with 
Mr. Amshey as starting, I believe, in December 1949? 
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Mr. Incram. The names were submitted before that time because 
this small list we had completed in October. 

So, some names went in earlier. 

Mr. Keatina. In October 1949, you started on this work? 

Mr. Incram. Even before that, the names would have been sent 
to the Security Division. 

Mr. Keatine. And your first clearances were in October, 1949? 

Mr. IncGram. Our first reports to the United Nations that we had 
completed a name check, yes, sir. 

Mr. Kearine. I have been handed a revised list, as you gentlemen 
wish to have this committee consider it, of these various charts. The 
first ones are 13 cases on which adverse comment was made by Mr. 
Ingram and Mr. Amshey. 

The first one is No. 5. I do not want to go through all of these, 
but let me take this very first one that I have in front of me. The 
adverse information had been transmitted to the State Department in 
three different batches on March 11, 1946, February 26, 1947, and 
October 4, 1948. 

That information is listed as follows: The witness was listed on 
indices of three organizations cited by the Attorney General. Witness 
and spouse are Communists, both having continually attended 
Communist Party meetings, and associating with known Communists. 
Witness was official of an organization cited by the Attorney General. 
Witness suspected of espionage activity. 

Source reliability, known. 

Adverse comment was not made ia that case until April 21, 1950. 
A lot of them are longer periods than that, but why was not adverse 
comment made the very nigbt or the very day that that information 
came to the attention of your ovtfit? 

Mr. Incram. Mr. Chairman, I think there are two elements there 
that I would like to address myself to. First, under the procedure 
agreed to by the Security Division and the Bureau of United Nations 
Affairs, we were operating on the basis of the conclusion of a name 
check review. I did not come into the picture on a particular case 
until I had been informed by Mr. Amshey that a name check had been 
completed, that there was material there ready for review. 

Mr. Keatine. Then you would not come into this case until 
Amshey told you that they had completed a name check review on 
this No. 5? 

Mr. IneGram. That is correct. 

Mr. Keatine. Now, you do not know when Amshey on No. 5, 
came into possession of this information, which certainly is of a highly 
derogatory character? 

Mr. InGram. I do not know when he came into possession of it. 
I do not know if this information at some previous date under the 
normal transmittal procedure might have been transmitted to the 
Bureau of United Nations Affairs, but our set procedure was to operate 
on the basis of a pooling together of all the information which a name 
check could produce. 

The second point, sir, is that this adverse comment date of April 21, 
is the date when we sent our cover reply. That meant that at some 
previous time in this case an adverse comment had been made. I 
am very sorry that I cannot document when that adverse comment was 
made, but I know in this case I am confident that the adverse comment 
on this person was one of the earliest that was made. 
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Mr. Katine. I would hope so. You say there was no delay after 
you and Amshey had agreed on the nature of the adverse comment 
before that was actually transmitted to the United Nations. 

Mr. InGram. It was certainly my practice to get those up just as 
fast as I could. 

Mr. Kearine. Do you mean by that within 24 hours, or within a 
week or a month, or a year, or what? 

Mr. Incram. I mean within a week, sir. As I say, there would be 
the problem of having someone who was in the know in the U. N. and 
who was on the spot. 

Mr. Keatinc. How many of these people in the State Department 
were in the know? 

Mr. Incram. I would say of those who were going up to the U. N 
during this period, there were probably 3 or 4 at the most. 

Mr. Krattne. And they would take this piece of paper where you 
had written down either the name or the number, or the comment 
and handed it to somebody in the United Nations? 

Mr. Incram. That is correct. And they knew in the United 
Nations that this number related to the list that had been sent down 
before and which at some later date we would report completion of. 

Mr. Kuatina. And there were certain people in the United Nations 
to whom that was to go. They did not just hand it to any clerk in 
the United Nations? 

Mr. Incram. No, sir; there were two people. 

Mr. Couturier. Who gave you your origina! instructions with regard 
to this 1949 arrangement? 

Mr. InGram. My instructions as such, would have come from Mr. 
Hickerson. 

Mr. Couturier. Who set this arrangement up in the first instance? 

Mr. Incram. That is right. But I was in on the conferences be- 
tween the representatives of the Bureau of Consular Affairs and the 
United Nations Affairs Bureau, so I was working out the arrangement 
as well as participating in it. 

Mr. Coturer. Do you know who gave Mr. Amshey his instructions? 

Mr. Incram. This evaluations branch was in the Division of 
Security. The Chief of the Division, at that time was Mr. Donald 
Nicholson. The Division of Security was in the Office of Consular 
Affairs, which was under the leadership of Mr. Boykin. 

Mr. Couturier. But you do not know how that information was 
transmitted to Mr. Amshey? 

Mr. Ineram. I do not know how his actual instructions were 
received. 

Mr. Couturier. You mentioned two cases in which I assumed there 
was disagreement, or not a meeting of the minds between you and 
Mr. dandy which you took to Mr. Hickerson? 

Mr. Incram. That is right, 1 or 2 

Mr. Coutier. Did Mr. Hickerson then make the determination in 
that case? 

Mr. Incram. They were both adverse comments. 

Mr. Couuier. But he decided there would be an adverse comment? 

Mr. InGram. That is right. 

Mr. Couuier. We have heard about various word descriptions that 
were used as your evaluations, such as rejected, questionable, and so 
forth. 

Who devised those words? 
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Mr. InGram. They were worked out as I was discussing these cases 
with Mr. Amshey. I would suggest them. Our standard comment. 
was reject, and that meant that the evidence was of the strongest 
nature that this man was a Communist or under Communist discipline. 

There were two other comments which we used, I think each in only 
one case, but lam not sure. One was highly questionable and one was 
very questionable. They indicated that the evidence was not as 
strong, but that we felt it was strong enough to warrant an adverse 
comment and their dismissal by the United Nations. 

In two cases, as I recall, we said these were very difficult cases to 
determine, but that we felt that the men involved were definitely 
using their influence against the interests of the United States Govern- 
ment. That is because on the total file we felt that these were very 
bad people, but you simply did not have the firmness of the evidence 
which you would have liked to have as to their actual membership or 
being under Communist discipline. 

Mr. Couurer. I understand then, that the word ‘“descriptions”’ 
grew out of the work rather than having been set up in the first 
instance as your criteria and the descriptions to be used? 

Mr. Incram. May I add one point in that? 

Of course in the two social defect cases, we so labeled them. 

Mr. Couuier. Would the United Nations know what you were 
talking about when you came up with a new description? 

Mr. Ineram. I am convinced they knew what we were talking 
about. 

Mr. Courier. Were they sufficiently descriptive terms not to leave 
any question? 

Mr. Ineram. I am convinced of that. I would like to address 
myself to one question the chairman put to a previous witness, as to 
whether we had any way of knowing whether the comments that we 
decided on and passed to an agent were actually received. 

During the latter part of 1952, we had occasion to make a check 
with the United Nations officials with whom we were dealing to see if 
their informal records of those on whom the adverse comments had 
been made were the same as ours, and there was no problem indicated 
there, so I believe they all got through. 

Mr. Couuier. I understand from your testimony and also that of 
Mr. Franklin and Mr. Hickerson that this arrangement was worked 
out principally by him with a representative of the United Nations? 

Mr. Incram. That is correct. 

Mr. Coutuier. You say you participated in that? 

Mr. Incram. Not in his discussions with the representatives of the 
United Nations at the outset. I participated in the intradepartmental 
discussion as to what we could do and how we would do it. 

Mr. Couiuier. Then he came back and told you what he wanted 
done, as far as UNA was concerned? 

Mr. Incram. This memorandum which Mr. Franklin has referred 
to describes the agreement we came to. 

Mr. Courter. You did reach an agreement some time in 1949. 
We have never been able to establish when, but it was around Septem- 
ber or October. 

Mr. Ineram. That is right. 

Mr. Co.iuier. The agreement was that the State Department would 
furnish this information to the United Nations? 
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Mr. Ingram. These conclusions. 

Mr. Co.urer. And that a list would be sent from the U. N. to the 
State Department and the information would go back? That was a 
very serious undertaking? 

Mr. Incram. It certainly was. 

Mr. Coutrer. I also understand that this was done not as a part of 
the regular office routine, but on your own time? 

Mr. InGram. It was completely extra duty on everybody’s part 
involved. 

Mr. Cot.rer. Completely extraneous to your own operation? | 
am personally at a loss as to why some ‘thing as serious as this to the 
security of the United States would be undertaken by the State De- 
partment in an agreement between a responsible State Department 
official and a U nited Nations re presentative, to be done in this manner, 
as an extraneous colloquial work of 1 or 2 officials of the State Depart- 
ment? 

Why would it not be set up under a firm hand and be done in the 
proper manner? 

Mr. Incram. To say that it was extraneous and extra duty does 
not mean that it was low-priority work. 

Mr. Courier. I understand that, but there were no records kept. 
Perhaps the security forbade that, but certainly you have other 
matters of equal security coming to the attention of the State Depart- 
ment? 

Mr. Incram. I know what you are addressing yourself to, sir, and 
I think that is a very important point. There are, of course, secret 
and confidential relationships that the State Department maintains 
on various subjects. 

However, the reason that we gave such a regard to secrecy in this 
respect is that we knew that if there was every any basis for anyone 
on the outside concluding that we were doing this; that when someone 
on whom we had commented adversely and the Secretary General was 
trying to get rid of him, if that person had any basis for saying that 
they were being discharged as a result of this secret arrangement, it 
would have been interpreted as influence—however right we felt we 
were in doing it—that fell outside the charter, and we felt it would 
greatly damage if not prevent the Secretary General in being able to 
get rid of these people. 

Mr. Couturier. But your overt actions of actually doing it would be 
the evidence if anybody wanted to find out. 

Now, maintaining the few secret records to determine what you 
were doing, how soon you were doing it, and to establish it under the 
eontrol of 1 person rather than establishing it among 2 separate 
divisions, it seems to me that it is a more lax way of arriving at the 
same end. 

Mr. InGram. I could not address myself to that precise point. 1] 
can only say that we were particularly concerned that only people in 
the State Department who were in on this arrangement and had to be 
in on it, knew what we were doing. As I say, the rest of my own staff 
did not know it. 

What we were afraid of was that there would be some unintentional 
leakage of the information that we were doing this. If people gen- 
erally had known we were doing it, it would have attracted their 
attention because this would appear to have been directly contrary 
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to the stated policy of hands off insofar as United States nationals in 
the U. N. were concerned. 

I give that not in justification, but as explanation. 

Mr. Cottier. We were advised by Mr. Hickerson in one of these 
instances that a period of 3 or 3% years elapsed, and it was identified 
as a mechanical slip. 

Certainly, that would not have occurred if it had been placed under 
a more tight control in the first instance. 

Mr. Incram. That is correct, sir. Anything which operates on 
this sort of basis is going to be much more susceptible to mechanical 
slips than otherwise. 

Mr. Couturer. And you would agree that it is a loose arrangement? 

Mr. Ineram. It is a very loose arrangement. 

Mr. Couturier. When you and Mr. Amshey were sitting down 
together, going over these files, was it your decision as to what the 
word ‘description’? would be, or do you think that was a joint 
responsibility? 

We have been talking about evaluation and technical advice and 
technical assistance and maybe it was the Security Division or maybe 
UNA. Who was responsible for that, in your opinion? 

Mr. Incram. As I said in my testimony, it was the responsibility 
of the Bureau of United Nations Affairs as to whether a comment 
was made or not and the language of that comment, but I succeeded 
in every case in arriving at an agreement with Mr. Amshey on both 
those points, and I would have hesitated—in fact, I would not have 
proceeded—in the absence of that agreement. 

Mr. Couurer. That is all, Mr. Chairman. 

Mr. Keartine. Did you consider that to have Communists or Com- 
munist sympathizers working in the United Nations was a threat to 
the security of this country? 

Mr. Incram. Mr. Chairman, I think that a Communist or anyone 
under Communist influence is a danger to this country wherever he is. 
I do not think the security implications were of the same nature as 
you have with an individual on the staff of the State Department 
where they have access to classified and secret information and where 
they can represent themselves as being a United States representative. 

Mr. Kearinc. When you read a report like this on witness No. 5, 
did you get as aroused and wear out the seat of your pants as much 
as some of the members of this committee, when you read that kind 
of thing? 

Mr. Ineram. I think I did as much or more so, sir. 

Mr. Keartine. And you say that just as soon as you got this infor- 
mation and had reached a decision as to the adjective that you were 
going to use, you got that right off to the United Nations very 
promptly? 

Mr. Incram. Just as fast as I could. 

Mr. Wiuuis. Let me ask you this question. 

Once you get that slip of paper worded between you and Mr. 
Amshey, then you part with it. It would go to New York, the slip 
of paper? 

Mr. Incram. Yes. I would make a little note of my own, the fact 
that on this number we had made this comment. 

Mr. Wiuts. Did you keep a copy here in Washington for yourself 
of what you sent to New York? 
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Mr. Ineram. An exact duplicate of this penciled slip, number 
so-and-so, reject. I did retain that. 

That is the only way I knew whether we had done it. 

Mr. Wis. That is all the filing system you had oa this? 

Mr. Incram. That is all the file 1 had on that. 

Mr. Keatina. Where are those? 

Mr. INGram. At one point we had occasion to report, or to con- 
solidate, and those were destroyed and they were reproduced on a 
sheet of paper. 

Mr. Coutirer. But no date was on them? 

Mr. InNcram. No date, that is right. 

Mr. Couturer. That was the objectionable thing, putting a date on 
them? 

Mr. INeram. That is right, simply the fact and the list on which it 
appeared. 

Mr. Wixuts. Did you check or did you consider it your obligation 
to check what happened to your recommendation after it went to 
New York? 

Mr. INcram. We did, sir, and there were conversations between 
representatives of the Department of State and the Secretary General 
at various times on the question of what he was going to do about 
people on whom we had commented adversely. 

Mr. Wiuuis. It was very important to keep behind that, was it 
not? 

Mr. Ineram. It was. 

Mr. Couturier. Did Mr. Hickerson know how this arrangement was 
being carried out, that the slips were being kept, but there was no 
date, and so forth? 

Mr. Incram. I do not know whether he knew about those precise 
details. I would report to him at various times. 

Mr. Rogers. Was there any particular objection to dating these 
slips? 

Mr. Ineram. No, sir; it just was not done. 

Mr. Rocers. In response to a question that Mr. Keating asked 
you about No. 5, do I take it from your testimony that it is highly 
possible that from the time that you started the evaluation on him, 
you may have transmitted a slip to the U. N. before the final date 
that was reported here in the covering letter. 

Mr. Incram. I am’ personally positive that it went considerably 
before this date on the covering letter. 

Mr. Rogers. There are allegations and statement that this infor- 
mation was not transmitted or the report was not given to the U. N. 
for as much as 16, 18, or 24 months after requested. 

We have had some reports of that. Do you have any information 
as to whether that is true? 

Mr. Ineram. I think there is one thing which is not shown on the 
charts which would be helpful toward an understanding of that. 
That is that a name would come in—let us say in 1949. A name 
check would be made and the review and information and results 
would be considered by Mr. Amshey and myself. 

It would be concluded that no adverse comment was warranted. 
It would simply be reported back to the United Nations that a name 
check had been completed at that time, so some report was made 
at that time. 
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Then later adverse information would come in. Either the name 
would be resubmitted for a name check and there would be a new one, 
or there would be transmitted information which would lead to a 
conclusion that adverse comment should be made at that time and 
it would be made. 

I think this question of elapsed time is very important as to from 
what point to what point you are measuring. 

Mr. Rogers. Yes. I am glad to get your explanation of that be- 
cause as part of the public hearings here, your name and the names of 
others were mentioned, the fact that somebody, from the information 
given to us, delayed the length of time in which this was transmitted. 
There was some indication that even some of the members on the 
evaluating committee may have some connection with it. 

Do you feel, and are w illing to tell this committee, that you handled 
this with all due dispatch and gave the comments as readily as the 
information or conclusions were available to you, and Mr. Amshey? 

Mr. Ineram. We did, sir. As I have explained, during this early) 
period where we are dealing with people already on the staff, the im- 
portant thing was to get up the adverse comments. As I say, we 
waited to report on the general completion of the reviews as such 
until April. When we were dealing with people who were not on the 
staff, people who were seriously considered for employment, we got the 
report back just as fast as we could whether there was adverse com- 
ment or not. 

Mr. Rocers. That is all. 

Mr. Keatine. Thank you, Mr. Ingram. 

Mr. Incram. Thank you. 

Mr. Keatine. The committee will stand adjourned until 2:15 p. m. 

(Whereupon, at 12:35 p. m., the subcommittee recessed, to recon- 
vene at 2:15 p. m., the same day.) 


AFTERNOON SESSION 


Mr. Keatinc. The committee will come to order. 

Ambassador Lodge, would you conform with the usual practice 
before this committee, and rise and be sworn, please? 

Do you solemnly swear that the evidence you give in this proceed- 
ing will be the truth, the whole truth and nothing but the truth, so 
help you God? 

Ambassador Lopar. I do. 

Mr. Keatine. We are delighted to have you here, Ambassador 
Lodge, and the committee is very anxious to hear from you with refer- 
ence to this problem with which the committee has been concerned, 
the presence in the United Nations in the past of American personnel 
of doubtful loyalty. 

Do you have a prepared statement? 


TESTIMONY OF AMBASSADOR HENRY CABOT LODGE, UNITED 
STATES REPRESENTATIVE TO THE UNITED NATIONS 


Ambassador Lopae. I have given a great deal of thought to what 
I would like to say to the committee. And, if it suits the committee, 
I would like to make it brief, and then subject myself to whatever 
questions the committee cares to ask. 

Mr. Keatine. We would be very glad to hear from you. 


PE nF oe eee 
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Ambassador Loper. Mr. Chairman and gentlemen: The day that 
I presented my credentials at the United Nations, as United States 
Representative there, was January 27. ‘)n that day I told the Secre- 
tary General that in my opinion the most important single question 
from the standpoint of maintaining the confidence of the American 
people in the United Nations was to clean up this matter of American 
personnel, about whose loyalty there was doubt. 

The next day I called again, with 2,000 forms, a very searching 
6§-page form which went into every person’s life history in a very 
searching manner. 

That afternoon the American employees were lined up in the cor- 
ridors of the United Nations, being fingerprinted and filling out the 
forms. At present all but 36 of these forms have been returned, that 
s, 1,807 in the United Nations Secretariat, 154 in the United Nations 
Korean Reconstruction Agency, 77 in the United Nations Children’s 
Emergency Fund, and 52 in the Relief and Works Agenc V. 

Those forms are scrutinized by the FBI and the Civil Service Com- 
mission, and the Secretary General is notified as fast as the findings 
are made. 

I have had good cooperation so far from the Secretary General, and 
I believe that with luck this entire personnel question should be 
cleaned up by the fall, September or October. 

That is the first point on which I wish to dwell. 

The second point is that within a few days after taking office, I 
published an order to all the people in the United States Mission. 
That is, my office, and those people, of course, are employed by the 
United States Gov ernment, and that office, you might say, is a minia- 
ture State Department. We receive there the top secret evaluations 
of the State Department on foreign policy matters. I published an 
order there, cautioning all the personnel against revealing any top 
secret material to any American employee of the United Nations, 
calling attention to the fact that of course those employees were not 
cleared for security. 

Then, the third step I took was to request an FBI investigation 
of every single American employee of the United States Mission to 
the United Nations, and that investigation is in progress now. 

Fourth, I had a security check made of the building in which we 
operate, because when I was a Member of the Congress in 1950 | 
was on a subcommittee that investigated the matter of security 
against foreign penetration, and we found that the way to get maxi- 
mum security is to control the entire space that you use. I am 
taking all the steps that are indicated by the security people to get 
the maximum physical security of the premises that we occupy in 
New York City. 

Now, Mr. Chairman, those are the things that I have done, and 
which I believe will in a matter of months get this whole operation 
on & more secure basis as it is humanly possible for it to be. 

Mr. Keatine. Does that conclude your statement? 

Ambassador Loner. That concludes the statement I wanted to 
make, 

Mr. Keartine. We are very grateful to you for that statement, 
and it is very encouraging, I feel sure, to the members of this com- 
mittee who, like other Members of Congress, have been greatly 
disturbed about some of the revelations in the past. Your prompt 
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and vigorous action reveals that you have the same feeling about this 
matter. 

In testimony before this committee Secretary Acheson testified 
that the presence of Americans of doubtful loyalty in the United 
Nations staff was not a matter of affecting our national security in 
any way. Would you care to comment on that statement? 

Ambassador LopGr. Well, I do not at all agree with Mr. Acheson 
on that. I think the presence of Americans of doubtful loyalty is 
definitely injurious to the best interests of the United States. I do 
not think they ought to be there. 

I think that tells you what I think about that. 

Mr. Keatine. Mr. Hillings? 

Mr. Hixurnes. I do wish to commend you, Mr. Ambassador, for 
the steps you have taken on this very serious problem, as far as this 
Nation is concerned. 

I would like to ask a question concerning the employment of Ameri- 
cans of doubtful loyalty by related agencies of the United Nations, 
such as UNESCO, the World Health Organization, and some of those 
groups. Have any steps been taken as yet by the new Department 
of State or the United Nations Mission to check into the possibility 
that Americans of doubtful loyalty may be employed by those related 
agencies? 

Ambassador Lopes. The specialized agencies, such as UNESCO, 
the World Health Organization, and so forth, are entirely outside of 
my jurisdiction. I have the United Nations proper, the Secretariat, 
the Korean Reconstruction Agency, the Children’s Emergency Fund, 
and the Relief and Works Agency. But I have no specialized agencies. 
So the State Department will have to give you the report on what has 
been happening there. 

Mr. Hixurnes. In other words, you have no knowledge of the 
situation that I mentioned? 

Ambassador Lopar. No, I have no knowledge, nor do I have 
authority or jurisdiction. 

Mr. Hixurnas. It is interesting to note that another subcommittee 
of the House is already making some plans to inquire into that very 
subject at the present time, and I think it would be helpful if the 
Department would give some thought to that field of inquiry too. 

Ambassador Lopaeg. I think the State Department ought to get 
that material ready. 

Mr. Keatine. Mr. Willis? 

Mr. Wiuuis. I know we are all grateful to you, Mr. Ambassador, 
for taking your busy time to come Caters us. I commend you on the 
steps you have taken, and I am sure you will have the personnel to 
work with on your staff, and the assurance you need. 

Ambassador Loper. Thank you very much. I appreciate that. 
It is very encouraging. 

Mr. Keatine. Mr. Rogers? 

Mr. Rogers. Mr. Ambassador, I want to join my colleagues in 
commending you for your work. As I understand it, the examination 
you have undertaken of the employees, as it deals with your position 
there as Ambassador to the United Nations, that does not in any 
manner whatsoever apply to the actual employees of the United 
Nations, under the Secretary General, does it? 
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Ambassador Lover. Yes. The steps that I have discussed under 
my first point apply entirely to the American employees under the 
Secretary General. All the FBI checks, and Civil Service, filling 
out of this form—those are all United Nations employees. 

Mr. Rocers. United Nations employees? 

Ambassador Lopep. Yes, sir. 

Mr. Rogers. Do you have any difficulty with section 101 of the 
United Nations Charter, as it deals with the right of any nation to 
suggest employment? 

Ambassador Lopae. I am familiar with that section, and I have 
not suggested anybody for employment. What I have done is to 
make arrangements so that those who are employed there now will be 
screened and examined, in the hopes that those who should not be 
there will not be there. 

Mr. Rocers. That is, you feel that if, after this screening of 
American nationals who are employed in the U. N. it should develop 
that they are persons who would likely be subversives in our term, 
or not loyal to the United States, that the Secretary General will 
cooperate with you to see that those employees are not there any 
longer? 

Ambassador Lopcr. That is exactly correct. That is precisely 
what I hope and what I am working for, and I am quite optimistic 
about it. 

Mr. Rogers. Thank you, sir. 

Ambassador Lover. Thank you very much. 

Mr. Keatina. Thank you, Mr. Ambassador. 

Ambassador Lover. Before I leave, may I express the hope that 
the members of this committee will visit the United Nations in New 
York. Let me know a few days ahead of time when you are coming, 
so that I can make arrangements for you, because I would like very 
much to have you see it. I think it would be a very beneficial thing 
for you. 

Mr. Keatine. We certainly appreciate that, and we will take 
advantage of it. Thank you. 

Ambassador Lopes. Thank you very much, gentlemen. 

Mr. Keatina. We will now hear from Richard J. Kerry. 

Mr. Kerry, do you solemnly swear that the evidence you give in 
this proceeding will be the truth, the whole truth and nothing but 
the truth, so help you God? 

Mr. Kerry. I do. 


TESTIMONY OF RICHARD J. KERRY, FOREIGN AFFAIRS OFFICER, 
BUREAU OF UNITED NATIONS AFFAIRS, DEPARTMENT OF 
STATE 


Mr. Couuier. For the record, this is Mr. Richard J. Kerry, Foreign 
Affairs Officer, Bureau of United Nations Affairs, Department of 
State. 

Mr. Kerry, you also requested appearance before the committee, 
and under our rules, of course, you are allowed to do so. I under- 
stand that you have certain information that you want to present 
to the committee at this time. 

Mr. Kerry. That is correct. 
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Mr. Chairman, I very much appreciate the privilege extended 
under the rules of this committee, which permit me, as a person who 
has been named in previous hearings, to appear here and to present 
certain evidence. I am availing myself of that opportunity because 
I feel that I have considerable evidence which the committee would 
like to have, pertinent to this question of how the time was taken 
up in the handling of these cases. 

I also have considerable evidence which I believe is pertinent to 
show the committee, that these cases were handled in a conscientious 
and rational manner. 

First of all, I believe I should summarize my background. 

I was born in Brookline, Mass., on July 28, 1915. 1 was graduated 
from Andover in 1933, and from Yale in 1937, and from the Harvard 
law school in 1940. Upon my graduation from the Harvard Law School 
I enlisted in the Air Corps, as a flying cadet, and served as a pilot 
officer until I was retired in March of 1944, as a result of tuberculosis 
incurred in line of duty. 

During the following year, while convalescing, I taught school at 
Groton, Mass. In 1945 I was admitted to the Massachusetts bar, and 
I practiced in Boston for 4 years, 2 years with the firm of Palmer, 
Dodge, Chast & Davis, and subsequently for 2 years with Lispenard 
Phister. 

In 1946 I served briefly in a temporary vacancy as assistant district 
attorney for Norfolk and Plymouth Counties, Mass. 

In 1947 I was appointed a member of the Massachusetts Veterans’ 
Bonus Appeal Board, and I served on that board for 2 years, first as a 
member, and subsequently as chairman of my panel. 

In July 1949 I came to Washington as an attorney in the Office of 
the General Counsel of the Navy Department, and I served there until 
I went to the State Department in February 1951. 

My duties in the State Department briefly might be outlined as 
follows: I was an officer on the staff of the Division of International 
Administration. In that capacity I was particularly responsible for 
the legal administrative problems arising out of the headquarters 
agreement between the United States and the United Nations. I 
served also as the legislative officer for the Bureau of United Nations 
Affairs, and representative of the Bureau of United Nations Affairs 
on the Policy Committee for Immigration and Naturalization. 

During this period I also served as a technical adviser to the 
Nonimmigrant Visa Committee, which held extensive meetings. 

In April 1951, some 2 months after I had come to the State De- 
partment, Mr. Ingram turned over to me the immediate action 
responsibility which he had previously discharged on the Bureau of 
United Nations Affairs end of the secret arrangement. 

During the first cases which came up for review, after I took over, 
I went up to Mr. Linneman’s office. Mr. Linneman, now the Assistant 
Director of the Office of Security, was then the Chief of the Evalua- 
tion Branch, and he had taken over on Mr. Amshey’s end. 

Mr. Wituts. Now, when was this? 

Mr. Kerry. It would be approximately in early May of 1951. 

I took over actually the action responsibility at the end of April 
1951, as Mr. Ingram was departing for the World Health Conference 
in Geneva, to be held in May. This would be approximately May, 
in early May, this conversation which I now relate. 
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Mr. Linneman informed me that he would not be able to handle 
the cases in the same manner in which they were previously handled; 
that his office would inform me of those cases in which there was 
derogatory information. This, may I say, refers to the cases handled 
on a national agency check basis. I am now only describing those 
cases in which a request for a national agency check had been for- 
warded through the United States Mission, through the Bureau of 
United Nations Affairs, to the Office of Security, and in which a 
national agency check would have been initiated in the Office of 
Security pursuant to that request. 

With respect to the results of such national agency check, Mr. 
Linneman stated that his office would inform me whether or not the 
national agency check disclosed derogatory information; that in those 
cases in which there was derogatory information he would not be 
able to review every case, but that any case upon my having reviewed 
it, if I desired his advice, he would give me his advice. 

‘Subsequently he imposed the additional limitation that he would 
not wish to review any case in which I had already formed an opinion. 

Now, I summarize these changes in the operating procedure. 
They are material in this respect: They imposed upon me the necessity 
of performing two technical security operations previously carried 
out in the Office of Security. First, it imposed upon me the necessity 
of making the complete review of the security file, in all of its technical 
detail; and, secondly, the necessity of attempting to form an opinion, 
if possible, without technical advice. 

Now, I am not outlining these changes in the operating procedure 
for the purpose of establishing an excuse. I am not objecting to the 
responsibility which was transferred to me, because I think on the 
record it is clear that there is not a single case in these charts, which 
because of the absence of an adverse comment might be considered a 
controversial case, in which in fact no review by a security officer was 
made at any time. 

In other words, what I am saying, Mr. Chairman, is that although 
I decided many cases by myself, on my sole responsibility, and al- 
though I accept the full responsibility for every case which I in fact 
decided, I do not believe that a single controversial case falls in that 
category. Every case which is controversial is a case in which the 
material facts at some time had the review of the then Chief of the 
Evaluation Branch. 

Before getting down to actual cases, there is one other item of 
background information which I think is material. The committee 
has been through these charts, and a great deal of curiosity has been 
aroused on how the information which was transmitted to the Bureau 
of United Nations Affairs is handled. And I would like to give some 
background at that point. 

Before I give the background, I would just like to say this: When 
we got information from the Office of Security, we did something 
about it. In every case we did something about it. I just want to 
get that fact on the record before I go into the background. 

Mr. Kuatine. When did you do something? 

Mr. Kerry. I think on the record, Mr. Chairman, I can show that 
we acted promptly, within certain limitations. Up to July, 1952, I 
think the record is clear. 
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Now, I realize, Mr. Chairman, as the case has been presented to 
date, there is much doubt in your mind. But I think that if we go 
through this, if I can show how these things appeared to us, taking 
in context what was done before my time, what could be assumed to 
have been done before then, and how the situation appeared to me, 
it will appear that up until July 1, 1952, the Bureau of United Nations 
Affairs acted with great promptness actually. 

I have available here and I shall give the evidence presently of dates, 
showing the time taken in the Office o! Security, and the time taken 
in the Bureau of United Nations Affairs in the handling of these 
rane I am confident, Mr. Chairman, that I have a case that can 
ye made. 

With respect to the information which was transmitted, let me say 
first of all, this: The secret arrangement was an arrangement to 
conduct national agency checks. The necessity of having an arrange- 
ment and of conducting national agency checks arose out of the 
realization which was arrived at in the Bureau of United Nations 
Affairs in 1949 as a result of information which had been transmitted 
to them, up to that point. The purpose of the secret arrangement 
was to take care of these people on a national agency check basis. 

Mr. Rogers. Let me interrupt you. You say national agency 
check basis. Do you mean the agencies of the United States Gov- 
ernment, or do you have reference to the nationals of the United States 
employed by the U. N.? 

Mr. Kerry. The various Federal agencies which would be inquired 
of and would respond in this type of check. In other words, a request 
to a certain agency or agencies for such information as might be in 
their files at that time. 

Now, in 1949, on the basis of the scattered information which had 
been received from the source agencies, it was apparent that something 
needed to be done, and they set up this operation of seeing what was 
in the files in the case of all these people, and that was supposed to 
take care of it. This information which was transmitted from time to 
time was not a part of the secret arrangement. 

The Office of Security transmits information to all areas of the 
Department, as it in its judgment deems particular information may be 
of interest to the particular area of the Department for political 
reasons or for any other reasons, because the information relates to the 
area in which that part of the Department has an interest. 

Now, the mere fact, when you examine these charts, that if you 
take—and on these charts, gentlemen, we have drawn two lines. The 
first, on the charts which are before you, is a blue line. The blue line 
divides the period of Mr. Ingram’s and Mr. Amshey’s responsibility, 
and the red line generally indicates the end of the arrangement, 
although in certain particular cases it has been appropriate to use a 
different cutoff date. It just happens that in the first case before you, 
witness No. 5, the red line is drawn before the end of the arrangement, 
because that particular witness was terminated at an earlier date. 

But, if you turn to the next chart, which is witness No. 10, you will 
see the blue line, indicating the change from Mr. Ingram’s responsi- 
bility to my responsibility, and the red line at the bottom, cutting off 
information which came after the end of the arrangement. 

Mr. Keatina. Now, we want to be fair to you, Mr. Kerry, or any 
others involved. But we are not particularly concerned about the 
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individual responsibility of Mr. Kerry or Mr. Ingram. What we are 
concerned about is the responsibility of your division and, even more 
so, the responsibility of the Department of State. We cannot settle 
an internal squabble between different parts of the State Department 
as to who was primarily responsible, although we do recognize that 
there are apparently some differences of opinion in the Department, 
and we want to give anyone who feels he should have a chance th« 
opportunity to be heard. 

But, do not spend too much time on any more than you feel is 
necessary for your own individual protection. 

On the question of the red lines, if I understand what they mean, 
the blue line means the cutoff of Mr. Ingram’s responsibility, and 
when you took it on? 

Mr. Kerry. That is right, sir. 

Well, the point I simply want to make is that in this period between 
the blue and the red line, which would be the period of my responsi- 
bility, of the number of items of security information received in the 
Office of Security, approximately 40 percent of those items were 
transmitted to the Bureau of United Nations Affairs. 

That is some indication of the fact that these were transmitted on 
a general informational basis and not as part of the secret arrangement. 

Mr. Rogers. Let me ask you this question: As illustrated in 
Witness No. 10, you have a blue line to represent the period of time 
in which your predecessor had handled the information which had 
been transmitted. And, then down to the red line, it shows the 
period of time that you handled it. Then, by that you wish to 
prove from these exhibits that you acted promptly in everything 
that was assigned to you? 

Mr. Kerry. I do not propose, sir, to take it case by case. 

Mr. Rogers. But if we took it from the explanation given in the 
exhibits, we could arrive at that decision, as to how soon you acted 
and so forth. 

Now, you were present this morning and heard the testimony of 
how even after they arrive at the conclusions of what was to be 
transmitted to the mission, and from the mission on to the Secretary 
General, there is no proof of when that was submitted, as to dates and 
so forth. 

Under these charts that you have drawn, you demonstrate the 
length of time it may take you to do it, but what assurance can you 
give this committee that once your work is completed, what date it was 
completed, and what date it was transmitted? 

Mr. Kerry. With respect, sir, to the period of my responsibility, it 
is possible to establish dates, and I would like to give the committee in 
general form some of these dates. 

Now, I do not propose to take up the time of the committee on this 
first group of 13 cases, because this first group of 13 cases are all cases 
in which adverse comment was made prior to the time that I was on 
this job. 

So the 13 cases, as far as my testimony is concerned, are out of the 
way. 

Mr. Rogers. Let us get back to my question: Can you demonstrate 
at any place along here that when you arrived at a comment, whether 
it was adverse or suspicious or whatever it may have been, can you 
demonstrate on this chart when that was transmitted? 
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Mr. Kerry. If the case was a case that was handled during the 
period from May 1951 to the end of the arrangement, if the case 
was handled on the basis of the national agency check, it is possible 
to say when the case was received in the Department. It is possible 
in 445 out of 490 cases to say when it was transmitted to the Office of 
Security. It is possible in a great number of cases to say when the 
Office of Security reported it back to the Bureau of United Nations 
Affairs. And, it is possible to say when the Bureau of United Nations 
Affairs reported it to the United States Mission. 

All those figures I do have. 

Mr. Rocers. Do you have those in part with these exhibits? 

Mr. Kerry. These are the same charts which were before this 
committee before. These are not charts presenting the picture in 
the manner in which I would present it. I am merely, in dealing with 
these charts, commenting upon evidence which was previously 
presented. 

Mr. Rocers. Mr. Chairman, I think if he has that compilation, 
we should at least receive it. 

Mr. Keatina. I agree with you. Is it in the form that you can 
submit it? 

Mr. Kerry. I can summarize it, sir. I have summarized it partly 
from information in my files, partly from information in the files of 
the Office of Security. All my original files are now in the possession 
of the Office of Security in connection with their investigation of these 
matters. But, I can summarize the information. 

During the period of my responsibility there were reviewed some 
490 cases of UN employees, of persons actually on the rolls. These 
490 names were submitted in three lists. One was a list of 143 names 
which was transmitted by the United States Mission, to the Depart- 
ment of State, November 28, 1951. 

The second is a list of 303 names, transmitted by the Uaited States 
Mission to the Department, and to the Bureau of United Nations 
Affairs in the Department, December 18, 1951. 

These 440 names were forwarded to the Office of Security, respec- 
tively, on the 21st and 26th of December 1951. 

Notations made on these two lists by persons in the Office of Se- 
curity, taken togethe.: with the cover replies dispatched by the Bureau 
of United Nations Affairs to the United States Mission, show that the 
first group ot cases to be reported back by the Office of Security to the 
Bureau of United Nations Affairs were reported back some 3 months, 
almost exactly to the day, after they had been sent to the Office of 
Security. 

Mr. ee Now, why 3 months? 

Mr. Kerry. Mr. Chairman, the Office of Security would have to 
answer that. I am not in a position to say. I can only say that the 
earliest cases were reported back in 3 months, and the average cases 
in which there was no derogatory information, were reported back in 5 
months, and in the 6 cases that appear in these charts, which were 
included in that group of 440—8 cases in these charts.were included 
in those 440, and 6 contained derogatory information. One of those 
6 was reported back just about 6 months to the day. 

Mr. Katina. Reported back by the Security Division to the 
Bureau of United Nations Affairs? 





PP eee 


INVESTIGATION OF THE DEPARTMENT OF JUSTICE 82° 


Mr. Kerry. Six months after the list had been sent to the Office 
of Security; yes, sir. 

The other 5 cases in which there was derogatory information were 
reported back in from 6 to 10 months. 

Mr. Keatinea. Reported back by the Division of Security, to the 
Bureau of United Nations Affairs? 

Mr. Kerry. Yes, sir. 

Now, with respect to these reports, as they came back, beginning 
in March, the Bureau of United Nations Affairs sent out its cover 
replies, sometimes on the same day it received the report, sometimes 
3 days after it received the report, and sometimes it took a week. 

Mr. Keatinc. The most was a week? 

Mr. Kerry. Mr. Chairman, I am sorry to say that on a complete 
review of the record we find that out of those 440 cases, there appeared 
to be some 10 cases where there was no derogatory information, 
where I cannot find any evidence that we reported them back. But 
the average time, up to July 1, was about 3 days. 

Mr. Keatina. The average time in reporting back to the Office of 
Security? 

Mr. Kerry. No, after we got the report from the Office of Security 
that there was no derogatory information, we forwarded that to the 
United States mission, on an average, in 3 days. 

Mr. Keatina. Now, in the cases where there was derogatory 
information, what was your action? 

Mr. Kerry. The first case in which an adverse comment was 
made was in May. On May 16, the Office of Security advised me of 
derogatory information on one case. And, on May 19 the Office of 
Security advised me of derogatory information in another case. 
Both of those cases were reviewed on the 19th, and adverse comment 
was made on that day. 

On the next case in which adverse comment was made, that actually 
is outside of the national agency check process, although it is a case 
which appears on these charts. I might refer to that case as No. 40, 
and in the charts it appears as the first case, I believe, in the third 
group, which you have there. 

Mr. Keatine. The first case in the third group, which I have, is 
No.2. And, 40 is the fourth one. 

Mr. Kerry. I am sorry, sir. That was the next case in which an 
adverse comment was made. 

On June 2, the United States Mission addressed a memorandum 
to me, asking for a review of this case, simply on the basis of what 
was already in the files, on an urgent basis, as this individual’s con- 
tract was up for renewal. 

I think this case will considerably clarify the understanding of the 
general situation. 

Now, Mr. Chairman, you will note that there is immediately after 
the blue line a summary of all of the information above the blue line 
which was transmitted tome. Now, with respect to that information, 
it would have been my procedure, upon reviewing that information, 
to note that that was all information which at that time I would 
have assumed would have been considered by Mr. Amshey and Mr. 
Ingram, and passed upon in detail by them. 

Yow, I might point out this item which was transmitted to me, 
July 9, 1951, was not a report which came into the Department, 
but simply a memorandum summarizing the content of that report. 
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On the basis of that summary memorandum, in looking at this 
case, I would conclude that even though it was a difficult case, it was 
a case that had been disposed of by Mr. Ingram and Mr. Amshey. 

Mr. Keatinc. What was difficult about it? He is described as a 
close follower of the Communist Party line, closely associated with 
Communist Party front groups, by self-admission a pro-Communist, 
described as a pro-Communist and pro-Soviet author, a high official 
in International Communist Party, and during the 20 previous 
years active in Communist Party affairs. 

What was difficult about that? 

Mr. Kerry. I would have to take it for granted, sir, that Mr. 
Amshey, with his technical knowledge, upon a detailed reading of the 
file, found sufficient elements of doubt in his mind not to recommend an 
adverse comment. 

Mr. Coxurer. Wait a minute. I do not understand this. You 
mean that on July 9, 1951 you got this summary? 

Mr. Kerry. That is right. 

Mr. Courier. And you concluded that Amshey ahead of you had 
probably already thought about it and had failed to make a comment, 
is that right? 

Mr. Kerry. It is a little bit stronger than that, Mr. Collier. The 
record would be clear that Mr. Amshey had considered this case. 

Mr. Courier. Did you have a record that he had considered it? 

Mr. Kerry. Yes, sir. 

Mr. Courier. It was in the memorandum? 

Mr. Kerry. Not in the memorandum, but in my files. 

Mr. Courier. There was a record as to whether he had or had not 
acted? 

Mr. Kerry. That is right, sir. As a matter of fact, with reference 
to this particular item, there was a very clear record that it had been 
reviewed by Mr. Amshey. 

Mr. Keartine. Did it cross your mind that Mr. Amshey might be 
wrong in passing this person and not giving an adverse comment in 
the face of this? 

Mr. Kerry. Mr. Chairman, in July 1951, I would not have pitted 
my judgment against Mr. Amshey’s judgment on that. 

Mr. Keatina. I do not know anything about Amshey, but I will 
pit my judgment against his if somebody presents that evidence to me. 

Mr. Kerry. Mr. Chairman, he was Chief of the Evaluation Branch. 
I am just a lawyer. 

Mr. Keatine. Soam I. [still know that a fellow who has a record 
like that is not fit to be employed in the United Nations. 

Mr. Kerry. Mr. Chairman, let me say this: There is no point of 
disagreement between us. Because on the 2d of June 1952, the 
United States mission asked me for my opinion on this case, and on the 
3d of June I gave my opinion. 

Mr. Kearine. They asked you your opinion on the 2d of June 1952? 

Mr. Kerry. Yes, sir, and on the 3d I gave it. 

Mr. Coxuier. That was a year after the summary had come to 
your attention? 

Mr. Kerry. That is right. But on the basis of the summary, I 
would not upset Mr. Amshey’s judgment, certainly, in July 1952, 
2 months after I got into this business. 
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Mr. Co.iier. Now, this name was available on this list when the 
1949 agreement went into effect? 

Mr. Kerry. That is right. 

Mr. Couuier. As of July of 1951 had there been no adverse comment 
on this? Had that gone back to the United Nations? 

Mr. Kerry. There was a cover reply on this case sometime in 1950. 

Mr. Courier. Saying, “No adverse comment’’? 

Mr. Kerry. Saying “No criminal record.” 

Through the month of June additional cases of derogatory informa- 
tion were reported and disposed of. I would say the average time 
in those cases, from the time the Office of Security reported it to us, 
until we disposed of it, was 2 weeks. 

At the end of June a tremendous amount of this work had ac- 
cumulated——— 

Mr. Keatine. June of 1952? 

Mr. Kerry. That is correct. And this, as previously has been 
indicated, was additional duty for me, an additional duty which has 
been considerably aggravated by the transference to me of burdens of 
work which might well have been carried in the Office of Security. 

I put the problem to Mr. Ingram, who agreed to take it up with 
Mr. Boykin, the then Director of the Office of Consular and Security 
Affairs. Mr. Ingram met with Mr. Boykin, and at Mr. Boykin’s sug- 
gestion, went to see Mr. Nicholson, the Chief of the Division of Secu- 
rity, and I accompanied Mr. Ingram to that meeting. 

At that time we appealed to Mr. Nicholson to restore the arrange- 
ment to its earlier form of participation, with the Office of Security 
carrying the same kind of workload which had been carried by the 
Office of Security in Mr. Amshey’s time. 

At the end of July, Mr. Nicholson informed me, Mr. Ingram then 
being absent from the Department, that for reasons of workload the 
Office of Security could not undertake to revert to that earlier form of 
participation. 

Mr. Chairman, I do not want to take up any more time of the com- 
mittee than is absolutely necessary. I do appreciate the opportunity 
to outline some of these considerations here. I know that the com- 
mittee has been through all of these charts before, and I certainly 
would not propose to go through all of these charts now. 

I would like to briefly summarize the charts as falling in the following 
categories. Those are the categories you have before you. Thirteen 
cases, in which the adverse comment was completed before May 1951. 

Mr. Wruuts. Was that before your time? 

Mr. Kerry. Yes, sir. 

Mr. Keatine Well, he is just pointing out that there are 13 cases 
where he could not possibly have any connection with them. 

Mr. Kerry. This next group, 12 cases fall in the general cate- 
gory—which I outlined the dates to the committee already—of cases 
in which the earliest were reported in 3 months, and in which some 
were outstanding at the end of 10 months. 

Mr. Keatina. But, in those cases the report was out of your De- 
partment, the United "Nations Bureau, in what length of time? 

Mr. Kerry. On the average, with the exceptions I have noted, 
days. 

Mr. Kratrna. Those were adverse comment cases? 

Mr. Kerry. No, sir, that is the general handling of 490 cases. 

30738—53—pt. 153 
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Mr. Keatina. I am talking about the 12 cases you have set forth 
in your category 2. 

Mr. Kerry. Those are not all adverse comment cases. There are 
some adverse comment cases in that group. 

Mr. Keatinc. What was the average of those cases in your De- 
partment? 

Mr. Kerry. Those cases, by and large, Mr. Chairman, all came to 
completion after July 1952, the ones that are on the chart here. 

Mr. Keating. You mean after you left? 

Mr. Kerry. No, sir; after this operation really got snowed under, 
the workload that was involved. 

Mr. Keatinea. Well, you have given us a lot of figures about the 
average being 3 ‘days that they were in the United Nations Bureau. 
Now, those were cases of no adverse comment? 

Mr. Kerry. That is right. 

Mr. Keating. Now, I want the average of the United Nations 
Bureau, of those 12 cases that you set forth in your category 2. Or, 
had none of them been disposed when this workload became so gr eat 
that you could never dispose of them? 

Mr. Kerry. Mr. Chairman, I am afraid there is a little misunder- 
standing here. These 12 cases in this category 1, are not all adverse- 
comment cases. The 12 cases are as much of the chart cases as there 
are that came into that national agency period. Some are adverse- 
comment cases. 

Mr. Keatina. Are you able to tell the committee what the average 
length of time was that you had those 12 cases under consideration, 
in your place before you reported? 

Mr. Kerry. I have not computed it to that basis, but I would be 
glad to supply the information for the record, sir. 

Mr. Keartina. In a number of those instances, they had never been 
reported at all until June of 1952, when you say that they decided 
that the workload was so heavy ‘that they could not do anything 
about it; is that right? 

Mr. Kerry. Perhaps we ought to take up some of these cases in 
this group, Mr. Chairman. 

Mr. Rocers. Before we get into that, let us see if I understand 
exactly what your position was. 

As I understand from the testimony of Mr. Ingram and yourself, 
that you were with the Navy Department up until April of 1951; is 
that right? 

Mr. Kerry. The end of February, sir; yes, sir. 

Mr. Rocers. The end of February of 1951. 

Then in February, did you go with the State Department or did 
you go as the foreign affairs officer of the Bureau of the United Nations 
of the State Depar tment? 

Is that what you went into? 

Mr. Kerry. Yes, sir. 

Mr. Rocers. In the State Department, here, and not in the mis- 
sion at the United Nations in New York? 

Mr. Kerry. There are really four steps in this thing. We have 
first of all, the employees of the United Nations in New Y ork, who are 
the people whom this is about. We then have the United States 
Mission to the United Nations in New York, which is an arm of the 
Federal Government presently under Ambassador Lodge’s direction 
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which conducts our relations with the United Nations, and through 
whom these lists came in and through whom our replies went out. 

Mr. Rogers. Then, when the lists came in—as I understand, 
Mr. Ingram was there and you went to work to relieve him of the 
responsibility that he had had heretofore with Mr. Amshey and 
evaluating and arriving at conclusions, is that right? 

Mr. Kerry. I assumed the action responsibility which he previ- 
ously had. I doubt that I relieved him of any responsibility. I 
operated under his supervision. 

Mr. Rogers. And under his supervision, you were assigned certain 
duties and among those duties was to evaluate, with Mr. Amshey as 
to these requests that came from the United Nations, through the 
mission? 

That became your duty? 

Mr. Kerry. That is right. 

Mr. Rocers. Now what your are trying to tell us is that after you 
assumed that duty, and as indicated at the time that you came into 
the case, that you evaluate them as fast as possible? 

Mr. Kerry. That is right. 

Mr. Rogers. And the only way that you know is by taking up each 
case separately, and that if an adverse report had been submitted 
from any of the security agencies of the other departments of Govern- 
ment that may have been filed in the State Department, why they 
were not acted upon until a request came. 

And, if in some of these instances it shows reports back as far as 
1946 and 1944 and 1945, that it was not directed to your attention 
or that of anybody elses, so far as you know, and the State Depart- 
ment, of these adverse reports? 

Do you know whether, prior to the time that this secret arrangement 
was made, whether anything was done in the State Department when 
those reports were received? 

Mr. Kerry. I cannot testify to the period before the secret ar- 
rangement because as a matter of fact, 1 can only testify to the secret 
arrangement itself during the period from 1949 to May 1951 on the 
basis of those records which I had available. 

It is only from May 1951, on, that I can testify to matters of my 
personal knowledge. 

However, what you said, sir, I got off in the middle of a tangent 
about what we did about transmitted information and I would like to 
say this about information transmitted to the Bureau of United 
Nations Affairs outside the secret arrangement. 

When that information was received, it was looked at first of all to 
see if it was significant information, and much of the information that 
was transmitted was not significant. If it was significant information, 
the first question was, Did it pertain to somebody upon whom an 
adverse comment had already been made? If so, no further action 
was called for. 

If it pertained to someone on whom an adverse comment had not 
been made, the next question was, Does it appear from the record that 
this is information which one would assume Mr. Ingram and Mr. 
Amshey had already considered? And if that was the case, no 
further action was called for. 

If the information was 
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Mr. Kzatina. I challenge that statement that there was no further 
action called for if they had once passed on it. If that was brought 
to your attention, I do not think that relieved you of any responsi- 
bility, the mere fact that they made a mistake. 

Proceed. 

Mr. Kerry. Well, Mr. Chairman, I can only repeat that during the 
first 6 months or year in which I was breaking in on this thing, with a 
minimum of assistance from the Office of Security, in the technical 
aspects, I would have to take Mr. Amshey’s judgment as something 
I could build upon and not something which I ought to tear down. 

Mr. Rocers. Did they, during the 6 months they were breaking 
you in, set any standards to ascertain whether or not a person was a 
subversive, or any rule or criterion for you to go by? 

Mr. Kerry. The question was whether or not upon a reading of 
the file, the person appeared to be under Communist discipline or a 
member of the Communist Party, and to the extent that the contents 
of the security file could in any sense be called ‘‘evidence”’ it was a 
question of taking that evidence at its probative value. 

Mr. Keatine. Now, the only question before you was whether the 
man was a member of the Communist Party or under Communist 
Party discipline? 

Mr. Kerry. Yes, sir. 

Mr. Keatinc. And you did not give an adverse comment on any- 
body unless you found that those facts existed? 

Mr. Kerry. Well outside of those facts, where there was infor- 
mation—for instance on a preemployment case, indicating a serious 
suitability question, we would completely collaterally take appropriate 
action. 

Mr. Couturier. Are you speaking of social defects? 

Mr. Kerry. No. For instance, I have in mind a case in which a 
security file indicated that if a man’s full employment record of the 
past were known to the United Nations, they would not employ him 
and in that case suggested through the mission that the United 
Nations very carefully go into this man’s references. 

That type of action. 

Mr. Rocrers. Were you confined absolutely to the reports that 
were given to you from the other agencies? 

Did you have any investigative authority, or any right to request 
a further report by any of the agencies if you were in doubt as to 
whether the file reflected subversive activities? 

Mr. Kerry. My instruction, sir; was to operate on the basis of 
these files that were pulled together from national agency checks. 

Mr. Rocers. The files alone and if from those files you, as an 
attorney, arrived at the conclusion that something else should be 
investigated, would you then and there have to be satisfied with the 
files and not request the further investigation? 

Mr. Kerry. That is right, sir. 

Mr. Rocers. And would be required to give a report? 

Mr. Kerry. You would have to make up your mind on the file 
that was before you, however fragmentary or howéver doubtful it 
might be, to whatever extent it might suggest questions which you 
would like to have answered and which is an ordinary type of investi- 
gation could be answered. 

Mr. Keratrna. Well, here is your witness No. 15. 
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This fell within the assignment in your tenure and one of the 
things that he is a member of the pro-Communist faction in the United 
Nations and the source reliability was known for that statement. 

Now, there was never any adverse comment made on him. It 
is possible that you could not have found that he was a member of 
the Communist Party or under Communist Party discipline, but if 
he was a member of the pro-Communist faction in the United Nations 
he certainly was not a desirable American employee to have up there 
on that staff, when there are 150 million other Americans who would 
not become members of the pro-Communist faction in the United 
Nations. 

Could you not do anything about a case like that, and should you 
not have given an adverse comment? 

Perhaps your hands were tied. I do not know the situation. 
Maybe the ground rules were such that you could not give an adverse 
comment on witness No, 15? 

Mr. Kerry. I might say, Mr. Chairman, I do not have the file 
before me. I certainly would hesitate to give much of an opinion 
on the basis of this one-line summary of the file. 

This could mean very many things. 

Mr. Keratine. We of the committee did not prepare the charts. 
They were given to us by the representatives of the Department of 
State. They are responsible for that language. 

Mr. Kerry. I did not prepare the charts either, Mr. Chairman. 
There are two things that I would say about that information. In the 
first place, it does not, as you have stated, indicate that the person is a 
Communist or under Communist discipline. 

Now to what extent this evidence might tend toward the latter, 
toward showing the person was under Communist discipline would 
depend on what the file actually contained with respect to this per- 
son’s behavior. 

Mr. Keatina. If you had any doubt, how did you resolve the 
doubt? 

Mr. Kerry. Mr. Chairman, I proceeded with the greatest caution 
in these matters. 

As a matter of fact, it was as a result of the problem which I faced 
with respect to the question which you now raise, and the great burden 
of responsibility which was essentially left to me in this matter, that as 
time developed I devised some comments considerably more cautious 
than those used at the outset. 

It was in July 1952 the first time the comment “questionable’’ was 
made. Prior to that time the comments had been from ‘‘reject’’ down 
to “very questionable.” 

In July 1952 I made the first comment of ‘‘questionable”’ which was 
again repeated in another case later on. 

Mr. Keatina. That is as low as you ever got. If they were not 
questionable, then there was no adverse comment? 

Mr. Kerry. Also at that time began cases in which there was no 
adverse comment, to make the notation “No information sufficiently 
damaging.” 

Mr. Keatina. That was a lower category than ‘‘questionable’’? 

Mr. Kerry. That was not an adverse comment. ‘Questionable’ 
would be an adverse comment, 
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Mr. Keatina. The other was not to put the United Nations people 
on notice that they had better look out for this fellow, even though you 
could not make a damaging comment. It was a case where “‘question- 
able” was the lowest category of adverse comment? 

Mr. Kerry. That is right. 

Mr. Keatinc. This person who was a member of the pro-Commu- 
nist faction in the United Nations, do you not think he deserved at 
least a “‘questionable”’ rating? 

Mr. Kerry. Again, Mr. Chairman, it would depend on what the 
file showed by way of facts upon which this was based. 

There are, in the United Nations, Communists coming from Com- 
munist countries. There are also on the staff of the United Nations 
some Communists from non-Communist countries. 

Whether this person was associated with Communists in an official 
capacity or whether it was a voluntary association 

Mr. Keatine. He was a member of the pro-Communist faction. 
There is an American faction up there I suppose, and a pro-Com- 
munist faction. 

Mr. Kerry. That could mean several things. I am not certain to 
what extent I could go into that in open session, but it could mean, 
according to the reports as I have read them, that in certain staff 
disputes the person voted one way rather than the other. 

There is a great deal of interpretation involved in this ‘‘pro- 
Communist faction.” 

Mr. Keatine. You gave us a chart saying this fellow was a mem- 
ber of the pro-Communist faction in the United Nations and you 
did not think that he even had to be listed as questionable on the 
basis of the evidence before you? 

Mr. Kerry. Mr. Chairman, there is one thing that I have not 
said yet and that is that this report of July 9, 1952, I could not say 
for sure that I had reviewed it. After all, the situation was materially 
changed in that respect. 

Just looking at this without looking at the file, I seriously doubt 
whether an adverse comment would have been made. 

Mr. Couturier. What do you mean that it changed after July? 

Mr. Kerry. I do not mean it was changed. That the burden of 
work became such that there was a considerable time lag in the 
review of these things. 

Now, if I am not mistaken, this case was actually pending National 
Agency check at that time. 

Mr. Keatina. This is one of the cases under your responsibility? 

Mr. Kerry. That is right. 

Mr. Keattina. In this case, it is witness No. 19, and that is another 
one under your responsibility. Here there was transmitted to 
you, the information this man was registered in a questionable 
political party, a Communist Party member, associated with the 
pro-Communist group in the United Nations, on the list cited by 
the Attorney General, has been employed in a Communist-dominated 
union local and had a close relative in a Communist Party organiza- 
tion and the source reliable of that was known. 

That was information transmitted to the State Department in 
August 1952. 

Now you did make an adverse comment on December 15, 1952. 

Why did you not make it the day after you got that information? 
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Mr. Kerry. Mr. Chairman, let me revert to this July date in 
which we appeal to the Office of Security to resume its responsibilities 
in this matter. 

As of this time, beginning on the 10th of October, Mr. Chairman, 
or the 12th of October, actually, the General Assembly convened in 
New York. 

Mr. Couturier. What year? 

Mr. Kerry. 1952. 

At the same time, the McCarran committee was holding hearings 
in New York in connection with these matters. Subsequently, in 
November the grand jury was holding hearings in connection with 
this. 

In December, the McCarran committee again held hearings in 
connection with this in New York and at the end of December, this 
committee held hearings on this subject. 

I can only say, Mr. Chairman, that as a result of the burden of 
back-stopping the State Department—the information necessary for 
the State Department’s position in all those operations, from the 10th 
of October to the 10th of January I had off exactly 2 Saturdays, 2 
Sundays and a half-day at Christmas. 

Mr. Keatina. I do not doubt that you worked hard and I do not 
mean by any of my questioning to impugn, certainly, your patriotism, 
your loyalty, or your diligence. 

It looks to me that maybe this whole affair of passing on these 
people was a stepchild down there. You have pointed out how you 
were supposed to do this, and other witnesses have, sort of in your 
spare time. 

I do not particularly mean to pick on you. You asked to come up 
here and explain this and I do not see where your explanation so far 
has helped you very much. 

Mr. Kerry. I can only say, Mr. Chairman, that from July on, it 
took 3 and 4 months for me to review these cases. I have no hesita- 
tion in saying that. 

Mr. Rocerrs. Do you mean to tell this committee that as a result 
of the U. N. starting in October, and McCarran’s committee getting 
after you for information, and the grand jury getting after you for 
information and this committee getting after you for information, that 
your time was occupied in preparing the information for these com- 
mittees so that you were not able to get your own work out? 

Was that the situation? 

Mr. Kerry. That was my work, sir. That was the work I was 
getting out. 

Let me put it that way. 

When we began in October, we had to reconstruct historically from 
the records that were available, all of these dates, all of the information 
which has been presented. 

In substance, Mr. Chairman, between the 1st of October and the 
end of January, I was doing with respect to these records, what a very 
considerable staff in the Office of Security has been doing since then, 
in investigating and putiing together these files and getting these 
records, erin out when the names were submitted, when the 
replies were made, when the adverse comments were made. 

Mr. Rocers. Did you not have any system down in your Depart- 
ment so that whenever a request came as to a report, did you not have 
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files or something set up to kind of keep abreast of the requests that 
were made? 

Or did you have a system? 

Mr. Kerry. Mr. Chairman, I can only say that essential considera- 
tion, as it was handed on to me, was to get out the review of the cases, 
to get out the adverse comments on the people on whom adverse com- 
ments were to be made. 

The records which were kept, to the extent that records were kept, 
were never kept with a view to reporting any highly detailed infor- 
mation. 

Mr. Rocsrs. In other words, if a list came down for you to go over, 
you would take it and then if you went to the security file and you 
found anything, would you check that name off of that list? 

Mr. Kerry. If a list came down to me, I would send it over to the 
office of security for them to initiate a name check. 

In some instances, 1 kept a record of the date upon which I sent 
it over there. 

Generally, I just sent it over there. 

They would then make their name check requests and when they 
had collected all the responses to the name check, they would notify 
me that the file had been pulled together and either disclosed no 
derogatory information, or else that it contained derogatory infor- 
mation. 

Mr. Rocerrs. Well, let us determine this system. 

When a name came down, sometimes you would make a list of such 
names and sometimes you would not? 

. Mr. Kerry. They came down in a list. It was a list that came 
own. 

Mr. Rogers. Did you keep a list in your place and then send a 
list over to the other department to get the files together? 

Mr. Kerry. Generally speaking, the list came down in duplicate 
and it was my understanding that the Office of Security was greatly 
facilitated in handling and expediting their handling of these lists if 
they could have both eopies. They could be worked on in two places 
at the same time. I would generally, if I got two copies, send them 
both over there. 

Mr. Rogers. You would send them both over there. 

Then whenever they collected the data and sent it back to you, 
why you reviewed it? 

Mr. Kerry. If they informed me there was no derogatory informa- 
tion and there was nothing for me to review I would simply inform the 
Mission by cover reply that the review of the particular case had been 
completed. 

If they reported to me that there was derogatory information I 
would then review that information. 

Mr. Rogers. Then, you would have no way of ascertaining or 
checking when you received the list, or when the report got back from 
the other depart.nents so that you could evaluate it. 

Did you keep any system of that kind in your office? 

Mr. Kerry. I would have no way of knowing when the reports 
came in from the other departments. That would all be within the 
Office of Security. 

Mr. Couiuier. Did you have any help or were you doing this all 
by yourself? 
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Mr. Kerry. Mr. Collier, during the summer of 1951 I had an as- 
sistant—actually he was an intern, on rotation. He was with me 
for 3 months and I could not use him in the secret arrangement for 
that reason. 

Mr. Couturier. You did not have any help on this, then? 

Mr. Kerry. I did not have any help. For 6 months beginning 
in February 1952, I did not even have a secretary of my own. 

Mr. Couturier. Did Mr. Hickerson know that? 

Mr. Kerry. I doubt that Mr. Hickerson knew that, but let me 
just say this: In February 1952 my secretary went on maternity 
leave. Under the civil service regulations, there was no vacancy 
and nobody could be put in her place until her maternity leave 
expired in August. 

Mr. Keatine. Do you mean that is a civil-service rule? 

Mr. Kerry. I am so informed. 

Mr. Couuier. Could they not put any people on? 

Mr. Keatine. They could sabotage this whole Government. 

Mr. Couuser. You had a secretary at times and at other times you 
did not, but you had no other help whatsoever? 

Mr. Kerry. That is right. 

Mr. Couturier. Did you make an appeal for help? 

Mr. Kerry. The position of my assistant was abolished because it 
was vacant. It was abolished in the budget cut which was applied 
across the board in the fall of 1951. 

Mr. Keatina. And this was only a part of your duties? 

Mr. Kerry. That is correct, sir. 

Mr. Couurer. You did like Mr. Ingram, you did this as a sideline? 

Mr. Kerry. I would give the same reply to that, Mr. Collier, that 
Mr. Ingram did. This was additional duties. We did not do it as a 
sideline in the sense that this was not an important and urgent matter. 

Mr. Couturier. I am sure you considered it important but I judge 
from the fact that you did not have help or anything, that someone 
did not. 

Mr. Kerry. It was not something which appeared in the formal 
description of my duties. I had a full-time job. 

Mr. Wits. Was anyone assigned in your division under you who 
devoted exclusive time to this project? 

Mr. Kerry. I didn’t have anybody. 

However, in this connection, let me say that as the system operated 
when Mr. Ingram and Mr. Amshey were carrying it out, and as my 
duties would have been, and the system continued in the same way, 
it would have been possible for me to fully perform what I should have 
done in connection with this secret arrangement. 

Mr. Courier. Go ahead. 

Mr. Kourry. I would just like to offer this classification of cases as 
I presented it here for the record. 

Mr. Keatina. That will be received in evidence as a part of your 
testimony. 

(The document referred to follows:) 

I. Thirteen cases on which adverse comment was made by Mr. Ingram and Mr. 
Amshey: 5, 10, 12, 13, 14, 17, 18, 20, 21, 25, 27, 28, 32. 

II. Twelve cases handled during Mr. Kerry’s incumbency on the basis of a 
national Agency check: 8, 9, 15, 19, 37, 38, 41, 46, 11, 29, 1, 24. 

III. Ten cases in which during the period of Mr. Kerry’s incumbency-— 


(a) no information was received by the Department, or 
(b) no information was transmitted by SY to UNA, or 
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(c) information transmitted did not differ from information assumed to have 
been considered by Mr. Ingram and Mr. Amshey: 
2, 3, 4, 7, 33, 34, 36, 39, 43, 47. 

IV. Two cases considered by Mr. Ingram and Mr. Amshey on which Mr. Kerry 
made adverse comment as a result of a special review requested by U. N.: 40, 22. 

V. Ten cases in which information transmitted to Mr. Kerry required evalua- 
tion: 6, 16, 23, 26, 30, 31, 35, 42, 44, 45. 

Mr. Keatine. I want to say to you that I do not want you to 
take my questions as being directed at you as an individual. 

It looks to me as if you did have your hands full and as if the 
difficulty was that there was not much attention paid to this par- 
ticular function, which seems to me very important. I do not expect 
you to comment on that but it looks to me if you made errors they 
probably were because you could not give the attention to this which 
you were required to do. 

Mr. Rocers. What was the comment about the appropriation 
being cut off in 1951? 

Mr. Kerry. In 1951, there was, I believe, a 12 per cent cut across- 
the-board, I am not certain of the figure. The first place where that 
cut was absorbed in the Department was in abolishing vacancies. 

Mr. Rogers. That is the Jensen amendment where they would 
not hire anyone if somebody quit? 

Mr. Kerry. Once the vacancy under me was abolished, it would 
have been pretty difficult to turn around and try to get somebody 
in there. 

Mr. Keatine. It was a question of the way the funds were ap- 
portioned in the Department. When the cut came you say they took 
your assistant away from you? 

Mr. Kerry. They took the positions that were vacant and that 
was where they first took the cut. 

Mr. Keratine. It was vacant at the time. I do not see how it saves 
any money to abolish a vacancy. A lot of this Government operation 
is difficult for me to understand anyway. 

Is there anything further? 

Mr. Kerry. Nothing further. 


TESTIMONY OF GEORGE M. INGRAM, DIRECTOR, OFFICE OF 
INTERNATIONAL ADMINISTRATION AND CONFERENCES, 
DEPARTMENT OF STATE—Resumed 


Mr. Couurer. Mr. Ingram, a question was asked by Mr. Hillings to 
Ambassador Lodge as to whether the specialized agencies are included 
within the check made on American employees in the United Nations. 
Could you enlighten the committee on that? 

Mr. Incram. Thank you, sir, I think I might. 

The Executive order of January 9 is the Executive order which 
provides for the investigation of United States nationals at the 
United Nations, or to be employed. 

That Executive order also provides that investigations can be made 
of Americans on other international organization staffs, by appropriate 
arrangement with the executive heads of those organizations. 

Mr. Rocers. What is the date of that Executive order? 

Mr. INGram. January 9. 

Mr. Rocrrs. Of 1953? 

Mr. InGram. Yes, sir. 





INVESTIGATION OF THE DEPARTMENT OF JUSTICE 835 


Mr. Roaers. Until that time, there was no method? 

Mr. Ineram. Up until that time we were relying on the secret 
arrangement with respect to the United Nations. 

Mr. Couuier. But the secret arrangement did not include the 
specialized agencies, as I understand it. 

Mr. InGram. It related only to those people under the supervision 
of the Secretary General of the United Nations. 

Mr. Couturier. Until January 9, there had been no screening of 
Americans employed. in specialized agencies and there was none 
contemplated. 

Mr. Ineram. In the case of 1 or 2 special agencies there was some 
sort of informal arrangement, but with the issuance of the Executive 
order, as Ambassador Lodge has described, he brought that into effect 
with respect to the United Nations, itself. 

Since that time we have entered into arrangements with 46 inter- 
national organizations. We are just now completing arrangements 
with some. Some are still under negotiation. 

Nineteen of the 46 do not now employ Americans but they are 
organizations where Americans might be employed on the staff. 

We are receiving forms now from all of the specialized agencies to 
be given the same sort of investigation as is being given the United 
Nations American nationals. I thought you might like to have that 
for the record, sir. 

Mr. Courier. Are there any other State Department employees 
who desire to be heard? 

Mr. Kurry. Mr. Chairman, I would like to say I am deeply 
appreciative of the privilege extended me to testify. 

Mr. Keatine. We have been glud to have you here, Mr. Kerry. 

The hearings in this proceeding, then, are closed and the committee 
will stand adjourned until 2 o’clock on Tuesday, at which time we 
will resume the Crummer case. 

(Whereupon, at 3:55 p.m., the subcommittee adjourned to recon- 
vene at 2 p. m., Tuesday, May 12, 1953.) 
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TUESDAY, MAY 12, 1953 


House or REPRESENTATIVES, 
SpeciaL SuscoMMITTEE To INVESTIGATE THE 
DEPARTMENT OF JUSTICE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D. C. 
The subcommittee met pursuant to call at 2:20 p. m., room 346, 
House Office Building, Hon. Kenneth B. Keating (chairman of the 
subcommittee) presiding. 
Present: Messrs. Keating, Jonas, Hillings, Willis, and Rogers. 
Also present: Robert A. Collier, chief counsel, and Wade Bromwell, 
staff investigator. 
Mr. Keatina. The committee will come to order. 
Mr. Brown, you have been a witness before and have been sworn 
and the oath is still in full force. 
Mr. Brown. Yes, sir; I have, Mr. Chairman. 
Mr. Keatine. Mr. Brown is recalled. Mr. Collier, will you 
proceed? 


TESTIMONY OF ALEXANDER J. BROWN, ATTORNEY, SECURITIES 
AND EXCHANGE COMMISSION—Resumed 


Mr. Couturier. Mr. Brown, since the last time you appeared you 
have had occasion to check your records and I understand that you 
now have additional information concerning this matter which you 
would like to bring to the committee’s attention. 

Mr. Brown. That is correct, Mr. Collier. However, in view of the 
voluminous testimony which has been taken I have been unable to 
complete my examination of the transcripts and at the conclusion of 
this hearing or at some future time I shall appreciate it if I am given 
the opportunity to prepare an additional statement and submit it to 
the committee. 

Mr. Kzatina. You may file a statement later, but get it in to us as 
promptly as you can, Mr. Brown. 

Mr. Brown. I will do that. 

The first matter on which I would like to give testimony is that 
concerning an individual referred to by Mr. Caudle in his testimony. 
This refers to certain letters filed by various customers of R. E. 
Crummer & Co. concerning the indictments, and so forth. Mr. Caudle 
stated, I believe, that a Mr. Schaeffer had written in and had become 
very indignant, if I am not in error, concerning a statement made by 
the Government in a bill of particulars filed in the Citrus County case. 

Mr. Chairman, may I ask this on the question of mentioning names. 
The name was brought up by Mr. Caudle. He is connected with a 
certain insurance company. 
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Mr. Keatinc. You may refer to any names that Mr. Caudle has 
mentioned in his testimony. 

Mr. Brown. Allright. I assume that he had in mind Mr. Schaeffer 
of the United Benefit Life Insurance Co. of Omaha, Nebr. Mr. 
Schaeffer was interviewed by a representative of the Commission on 


February 1, 1944, at which time he filed a statement which read in 
part as follows: 


To the best of my recollection, this company was advised by the Omaha repre- 
sentative of R. E. Crummer & Co. that the bonds were called and refunded as 


indicated by our records. 

We have a copy of that statement in our files. The entire state- 
ment was three pages long. It was handwritten and Mr. Schaeffer 
initialed six corrections on that brief statement and signed his name 
to the last page. 

He later attempted to make a modification of that statement with 
reference to the use of the word “‘called.””. He wrote a letter to our 
Chicago office the first paragraph of which reads in full as follows: 

Since receiving your letter of April 26, acknowledged by me under date of 
April 27, I have reviewed carefully the statement which I signed for your Mr. 
Reutell in connection with the Citrus County, Fla., bonds at one time owned by 
our company, and in order to have the records clear and to avoid any misinterpre- 
tation of any statements therein, I am taking the liberty of advising you thatI feel 


quite certain Mr. Reutell did not intend to leave any false impressions that we 
surrendered these bonds on the basis of same being called by Citrus County. 


The letter then goes on to explain a different theory, somewhat 
different than what he had given Mr. Reutell in the signed statement. 

Later Mr. Schaeffer wrote to the United States attorney at Topeka, 
Kans., with reference to a statement which we had inserted in a bill of 
particulars filed in the Citrus County case which, in effect, repeated 
the quoted language taken from the statement given to Mr. Reutell. 
In his letter to United States Attorney Carpenter, Mr. Schaeffer made 
the following statement, among other things, and perhaps this is what 
Mr. Caudle had in mind: 


All references to the word ‘‘called’’ as it appears in the statement paper by 
Mr. Reutell or any subsequent proceeding or record as it pertains to the trans- 
actions involving Citrus County, Fla., by the United Benefit Life Insurance Co. 
and R. E. Crummer & Co. are merely an imaginary invention of Mr. Reutell and 
any of his associates, as well as your office, if it continues to assume that it can 
rely on the incorrect statement which I inadvertently signed at Mr. Reutell’s 
request. You will undoubtedly find that false or manufactured evidence cannot 
do otherwise than result in the discredit of all those who attempt to make use of 
the same. 


When Mr. Reutell called upon Mr. Schaeffer he obtained photo- 
static copies of certain of Mr. Schaeffer’s records, that is, the insurance 
company records relating to the transaction whereby the insurance 
company surrendered certain Citrus County bonds, series 1933, and 
acquired 14,000 Citrus County Fla., 4 percent bonds. Those are the 
new refunding bonds. 

I would like to ask Mr. Collier if he would be good enough to hand 
this up to the cemmittee members, with particular reference to the 
note at the bottom of this loan committee approval ticket, which reads 
as follows: 


Remarks: Replacing bonds called and refunded. 


It bears the signature of Mr. Miles Schaeffer, and on the back ef it 
Mr. Reutell has written, “This is a true and correct photo copy of the 
original,” and it has been initialed by Mr. Schaeffer. 





Waeeoe. 
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Mr. Keatinc. You may proceed, Mr. Brown. 

Mr. Brown. My purpose in calling that to your attention, gentle- 
men, is because this information was at all times available in the files 
of the case which were then in the hands of the United States district 
attorney at Topeka, Kans., and Wichita, Kans., and were available 
at all times to Mr. Caudle and Messrs. Paisley and the other gentlemen 
irom the Department of Justice. So any weight which they gave to 
Mr. Schaeffer’s lette: could certainly have been dissipated had they 
made an examination of the files which were in the possession of the 
district attorney. 

Furthermore, our report of investigation which was in their hands 
also contains this information. 

Mr. Jonas raised some questions with reference to additional letters. 
I want to refer specifically to four letters which have been directed 
“to whom it may concern.”’ Before doing that, however, I would like 
to refer briefly to the Panama City case. 

In that case, as you will recall, there were certain judgments taken 
against the municipality. These judgments were filed in the name of 
a bondholders’ protective committee which we allege aad charge was 
dominated and controlled by Mr. Crummer and the defendants. 

In one instance the attorneys for the bondholders’ protective com- 
mittee and Mr. Crummer, a firm by the name of L’Engle, Shands, 
McCarthy & Lane, of Jacksonville, Fla., which was referred to by 
Mr. Whitehair in this testimony, desired to file a suit against Panama 
City involving certain bonds and coupons, but rather than use the 
name of the bondholders’ protective committee they desired to have 
three independent bondholders authorize them to institute the litiga- 
tion in their names, rather than in the names of the committee or else 
to file the suit jointly. 

We find in the file a letter directed to Mr. R. E. Crummer dated 
June 5, 1951, Orlando office. It is a copy of a letter by C. 8S. T., which 
is in the corner, and I believe that is Courtney S. Turner of the R. E. 
Crummer Co. He says as follows: 

Sending you attached hereto copy of letter which I have today written to 
L’Engle, Shands, McCarthy & Lane of Jacksonville, which I hope is in keeping 
with your direction. Also you will please find attached copies of letters which 


I have suggested that the three accounts use whom I selected for the purpose 
you indicated. 

Since Mr. Simison is an elderly man, we fixed the letter for him to sign ‘‘as is,” 
but we are requesting in the case of the Leavenworth National Bank that they put 
the letter on their own letterhead and we are asking Mrs. West to copy hers in 
longhand. You will not we have attempted to change the wording and form in 
each instance so that the letter would not appear to be too sterotyped. We also 
attempted to get the accounts in different localities so that it will appear just that 
much more genuine. 


We hope that this matter has been handled according to your desires and, of 
course, hope that it brings results. 

I would like to state at this point that Mr. Simison has died but 
Mrs. Simison is one of the persons who sent in one of the letters which 
were submitted by Messrs. Fly and Whitehair to the Department of 
Justice, and I called upon Mrs. Simison. It was a rather unsatisfac- 
tory interview. She did not like me. She wrote to Crummer and 
said that I looked like some type of crook and she said that Crummer 
was a very honest man and there was nothing wrong with him or his 
company but that the bonds they were selling were crooked. I said, 
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“What is wrony with the bonds?’ She said, ‘‘Well, they just do not 
pay any interest.’ 
do not want this to get back to Senator McCarran, though, 

because he is liable to start investigating me again for impairing the 
credit of Florida taxing units. 

That was her reaction to this request for a letter. I am not sure 
whether she sent it in voluntarily or otherwise. 

Here is another letter along the same lines. It is directed to Dear 
So and So. I do not care to mention the lady’s name. It is dated 
June 6, 1941: 


Will you please take the attached letter over to Mr. Jackson and ask her— 
I think they mean Mrs. Jackson— 


to sign it. Of course, she had a hard job writing, inasmuch as she has to do so 
with her left hand. Nevertheless, she can do it and if she does not like to do it 
with a pen, why, an indelible pencil will be all right. I suggest that you take an 
indelible pencil with you. 

Please tell her that we are opposed to the refunding program that the city of 
Panama City, Fla., has proposed, and that our attorneys would like to represent 
directly rather than in the name of our company three actual holders of bonds 
and inasmuch as Mrs. Jackson has cooperated so splendidly in times past and 
realizes that we are looking after her best interests at all times, I took it upon 
myself to give them her name, as I was confident she would be glad to cooperate 
with us in this instance. 

Please tell her that it is not going to cost her 1 cent in connection with this 
particular phase of the matter. 

After you have gotten her to sign it, please mail the letter in the enclosed self- 
addressed stamped envelope which you will note is to go direct to the attorneys 
in Jacksonville, Fla. I think it would be well if you would call Mrs. Jackson 
first and make sure that she is at home, Will appreciate your getting right on 
this Monday if it is possible. Will you kindly oe me a note and let me know 
that you have mailed the letter to Jacksonville so I will know it has gone. 

Mr. Keatina. That is a letter from whom? 

Mr. Brown. This is a letter from one of the defendants to his 
sister asking her to go over and see this elderly woman and get her 
to prepare this letter. 

Mr. Couuier. These letters were taken from the Crummer files? 

Mr. Brown. These are letters which were taken from the Crummer 
files during our investigation of the Panama City and Citrus County 
cases and they refer specifically to the Panama City case. I believe 
they are set up in the report of investigation, if I am not mistaken. 

Mr. Co.urer. And the letters they are talking about are the 
letters that later appeared in the portfolio brought to the Justice 
Department? 

Mr. Brown. This is preliminary to that. I am coming to that. 
I just wanted to show this pattern. 

Here is a letter directed to Mr. I. B. Parmelee, president, the Leaven- 
worth National Bank. Mr. Parmelee later wrote a letter after he was 
at the grand jury, together with three others, which I will refer to 
immediately after this. This was sent by Courtney S. Turner, vice 
president, to Mr. Parmelee. [Reading:] 

Dear Mr. ParMevee: Want to thank you very much for your letter of June 


6 and the promptness with which you performed in accordance: with our request 
of June 5— 


and so forth. He wrote in to the attorneys in Florida. Here is a 
copy of his letter which I think it would be unnecessary to read, 
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Here is Mr. Parmelee’s reply to KR. E. Crummer & Co. dated June 6, 
1941: 


Dear Mr. Turner: I wish to acknowledge saree, 5 of your letter of June 5. 
In complying with your instructions I have written to L’Engle, Shands, McCarthy, 
& Lane a letter in substance as you outlined regarding the Panama City, Fla., 
bonds. We still are willing to go 100 percent with you. 

With very kindest regards I am, 

InviING PARMELER, President. 

Now, in examining these letters which were submitted by Messrs. 
Fly and Whitehair to the Department of Justice, I noted particularly 
4 letters written by individuals, 3 of whom had appeared before the 
grand jury. These letters were written subsequent to that appear- 
ance. I will ask the committee if it will particularly note the simi- 
larity in the wording of the letters. One of them was written by 
the man Parmelee who had been requested to write a letter in to 
Jacksonville, Fla. 

The first one, dated November 14, 1945, was written by W. W. 
Hetherington, president of the Exchange National Bank, Atchison, 
Kans. This is the letter: 


To Whom It May Concern: 


I have been named as a de‘rauded creditor in a criminal action, indictment 
No. 2518, now pending against R. FE. Crummer and others. The Exchance 
National Rank, Atchison, Kans., is naned as a de‘rauded creditor in other criminal 
action, indictment No. 2517, now pending against R. E. Crummer and others, 
both actions being in the United States District Court of Kansas. 

I wish to advise that in all my transactions, as well as those of tnis bank, with 
R. E. Crummer or any of the other de ‘endants named in such criminal actions, 
at no tine were any misrepresentations made either through the United States 
mails or orally by R. E. Crummer or other de‘endants. On the contrary, such 
representations at all tines truly and accurately stated the facts and circum- 
stances as they then existed. 

The above comments apply with evual force and effect as regards transactions 
with Mrs. Gail Allen, Miss Fanny Webb, and Mr. Peters Swerrs, whose trans- 
actions also care within my personal knowledge. ‘These three parties last named 
are also identifed as defrauded creditors in criminal action indictment No. 2518 

R. E. Crummer, his companies and associates enjoy an enviable record of fair 
dealing with their clients so far as my knowledge extends. 

This statenent is made freely and voluntarily as an individual and as president 
of the Exchange National Rank, Atchison, Kans. 


It is signed ‘‘W. W. Hetherington, president.” 

The Commission’s investigation disclosed that Hetherington ad- 
vised Mrs. Allen, Miss Webb, and Mr. Swerrs in their dealings with 
Crummer. Mr. Hetherington, on December 17, 1943—this letter was 
written on November 14, 1945—signed a statement for Commission 
representatives. In fact, I took the statement from him. It reads 
in part as follows. 

. Writs. Read it all, will you? 

. Keatina. It is too long. 

. Couturier. It would be a long statement. 

. Keating. We want to shorten this up. 

. Brown. I would be glad to submit a copy of it. 
. Keatrne. You can submit it all if you want to. 
. Brown (reading): 


Sometime during the year 1941 I was advised by Mr. Earl Shell and Mr. 
Lloyd Muir, representatives of R. E. Crummer & Co., that the Citrus County 
bonds owned by these persons, Gail Allen, Peter Swerrs, and Fanny Webb, had 
been called for payment and that it would be necessary for them to turn their 
bonds in. I was told by this representative that there was to be a refunding of 
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the bonds and that R. E. Crummer & Co. had purchased the new refunding bonds 
from the county at a premium. I was also told that if the above-named persons 
wished to purchase the new refunding bonds, it would be necessary for them to 
pay a premium for them. 

The statement which was made to Mr. Hetherington is wholly 
false, as I think has been established earlier in this investigation, 
because Crummer received the bonds on a par-for-par basis and of 
course in addition received a fee of $25 a bond from the county for 
making the exchange. 

Mr. Peter Swerrs, one of the customers who followed the advice 
of Hetherington, and a Crummer representative, signed a statement 
for us which is in the files to the effect that this Crummer agent told 
him that if he wanted to buy a new bond he would have to pay $50 
more because the old bond was worth only $950. Mr. Swerrs was 
over 85 years of age. He was deaf and almost totally blind. 

Gail Allen, Peter Swerrs, and Fanny Webb, by reason of these 
statements, it is our contention, were defrauded because they were 
deprived of the right to obtain the new bonds on a par-for-par basis. 
Fanny Webb, incidentally, is one of the ladies who wrote in and her 
letter is contained in this portfolio submitted by Messrs. Fly and 
Whitehair. It reads as follows. 

Mr. Keatinc. Do we need to hear that? 

Mr. Brown. No, sir; I will submit it. 

Mr. Keatina. Just submit it. It is similar to the others? 

Mr. Brown. That is correct. The same thing would probably 
apply on this. Here is a letter to Mr. Howard Gordon. This is one 
where I consider there are similarities with the other letters. If I 
may read just this one more. 

Mr. Kearine. You may read whatever you need to. We are trying 
to shorten this up all we can. If it is just the identity of the language 
that you are seeking to bring out, would it not serve your purpose 
to submit the letters to be incorporated in the record? 

Mr. Brown. I think perhaps that would save a great deal of time. 

(The letters referred to are on p. 868.) 

Mr. Brown. That would apply as well to what happened to these 
customers. If you wish me to do that, that would shorten it even 
more because I was attempting to show that these people wrote these 
letters after they had signed statements which would clearly indicate 
that they had some knowledge that everything was not as it should 
have been in connection with the refunding operations. 

Mr. Keatine. Your suggestion is that you incorporate that in your 
material to be made a part of the record? 

Mr. Brown. Yes, I could do that. I could point all of these things 
out in a statement rather than taking the time to read them into the 
record. 

Mr. Keatina. I think you have made your position clear as to your 
conclusion on it. If you would like to back that up by a factual state- 
ment of what the letters showed and what they wrote and what hap- 
pened to them, that will be received. 

Mr. Brown. All right; I can do that. 

(The material referred to begins on p. 860.) 

Mr. Brown. I will continue. This matter is pretty well prepared 
and I will submit the remainder in the form of a statement. That 
will apply, will it not, to this whole portfolio of letters, because I had 
an unate ysis prepared on each one on which we had any information. 
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Mr. Keatinea. All of the letters submitted by Messrs. Whitehair 
and Fly? 

Mr. aden Of the first 25. ‘I‘hey said these people were satisfied 
and so forth. 

Mr. Keatina. Yes, an analysis of that would be very helpful to us. 

Mr. Brown. All right, sir. 

One other thing concerning which I was asked was concerning Mr. 
Sheridan Morgan. Mr. Morgan was a special assistant to the At- 
torney General. He had interviewed me, as well as Mr. Butler and 
Mr. Wright of our office, concerning these cases in February and March 
1945. 

Mr. Keatina. He was in the Antitrust Division, was he not? 

Mr. Couuier. Mr. Chairman, I have some information relating to 
his position which I was given by the Department after the hearing 
the other day. The records there reflect that he was transferred from 
the Antitrust to the Criminal Division on October 1, 1943, and re- 
mained in the Criminal Division until May 16, 1947. He would have 
been assigned to the Criminal Division, actually, during the period 
that Mr. Brown had any contact with him. However, he was a 
special assistant out in the field. 

Mr. Keatina. There was evidence here from someone that he was 
connected with the Antitrust Division. 

Mr. Couurer. Mr. Caudle had placed him with the Antitrust 
Division. 

Mr. Kgatina. And he was in fact Mr. Caudle’s own man, in his 
own division? 

Mr. Co.urer. It would appear from the records that he was, 
although Mr. Caudle said he never knew him and never used him. 
I do not want to infer anything. I just want the records to show that 
the Department did advise me that he was in the Criminal Division 
during this period, as shown by the records. 

Mr. Kuatina. All right, proceed. 

Mr. Brown. I caused a search of our files to be made and the 
following memorandum was located. It is dated February 28, 1945, 
and it was sent to Mr. Thomas B. Hart from Robert T. Wright, who 
was Assistant Regional Administrator. The subject of the memo- 
randum is R. E. Crummer. This is it. [Reading]: 

As I told you by phone today, Mr. Sheridan Morgan, Special Assistant to the 
Attorney General, Antitrust Division, who resides in Kansas City and is appar- 
ently assigned to this district, called upon me this morning to talk about the 
Crummer cases. 

He knew that I had worked upon the indictments. He said that he had just 
received a letter from Tom Clark requesting him to familiarize himself with the 
case and advise of his conclusions. 

Mr. Keratine. This was in February 1945? 

Mr. Brown, Yes, sir. [Reading:] 

Morgan told me it was his intention to interview me, Eugene Davis, and 
Alexander Brown with respect to the matter. His expressed reason was to famil- 
iarize himself with the case and obtajn our opinions before examining the files. 
He also said that since Mr. Clark did not specify the purpose or nature of his 


inquiry or suggest any particular aspect of it to be investigated, he proposed to 
familiarize himself with it generally and report his findings and conclusions, 


Mr. Keating. At that time was Mr. Clark Chief of the Criminal 
Division or was he Attorney General? 
Mr. Couuter. This was what date? 
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Mr. Brown. February 28, 1945. 

Mr. Couturier. He would have been in the Criminal Division. 

Mr. Rogers. He would have been Chief of the Criminal Division, 
because he did not become Attorney General until after Truman 
came in. 

Mr. Cottier. That is right. He would be the head of the Criminal 
Division as of this date. 

Mr. Rocers. And he kicked Biddle out and he took his place. 

Mr. Brown (reading): 

I have not been able to reach Mr. Morgan by phone to arrange an appointment 
for Alex Brown, but will advise you of this tomorrow. 

I told Morgan what I knew briefly about the substance or outline of the case, 
reminding him that I did not recall the details. 

We found another memorandum dated March 27, 1945. It was 
to the files from Mr. Hart, subject R. E. Crummer & Co. It reads 
as follows: 

Mr. Brown advised me today that he talked to Mr. Sheridan Morgan, Assistant 
to the Attorney General, at ‘lopeka, Kans., today. Erown stated that Morgan 
advised him that he had read our report relative to the activity of R. E. Crummer 
and associates and had conferred at some length regarding the pending indict- 
ments and the cases generally with United States Attorney Carpenter. 

Morgan further advised Brown that Carpenter left on Sunday, March 25, for 
Washington to discuss these matters with the Attorney General’s Office. 

we pon receipt of this information, I advised Mr. Rubin of our Philadelphia 
omce, 

My expense account record indicates that I traveled with Mr. 
Morgan on March 14, 1945, from Kansas City to Topeka and from 
Topeka to Kansas City, the entire trip taking from 10 a. m. until 
6:30 p.m. I think that was in connection with the records and show- 
ing Mr. Morgan where the records of the case were located and the 
reports and so forth and the grand-jury testimony. 

Mr. Couturier. How did you travel? 

Mr. Brown. In his personally owned automobile. During that 
trip or sometime during my conversations with Mr. Morgan, either 
in Topeka—at one time I know he was out at Wichita, Kans., while 
some motions were being argued—Mr. Morgan also informed us that 
in addition to looking into these cases he had been asked by Mr. Clark 
to check around in Kansas City and in the vicinity for the purpose of 
ascertaining what kind of reputation this Crummer Co. bore in the 
community. He mentioned acertain bond house where he had made 
inquiry and I believe he also said that he was going to check with some 
banks. 

I checked yesterday with Mr. Joseph Butler, who had formerly been 
with the Commission, who was one of the accountants on this case, 
and asked him if he recalled Mr. Morgan. He said that he did 
remember him and he also recalled that we were a bit concerned at 
the time that Mr. Morgan came into this case because we did not 
know in what capacity he was coming in or what his purpose was in 
coming in. We felt that we were adequately staffed at that time. 

Mr. Kzxarine. Did it strike you as unusual at the time that he 
was brought into this? 

Mr. Brown. Well, I thought it was, but it was just announced that 
Mr. Sheridan Morgan was hen and he wanted to look over the case. 
He wanted to interview us. 
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Mr. Keatine. This was almost a year before the conference in 
Mr. Clark’s office initiated by Messrs. Fly and Whitehair? 

Mr. Brown. Yes, sir. 

Mr. Couuier. Not a year. 

Mr. Keatine. Almost a year. 

Mr. Couuier. March of 1945 and the conferences began in October 
and November of that year. It would be just a matter of a few 
months. 

Mr. Keatina. I was thinking of the February conferences. 

Mr. Co.trer. It would be just a matter of a few months. 

Mr. Keating. About 6 months? 

Mr. Couurer. Yes. 

Mr. Brown. Of course, we were not in any conferences until 
February and March. 

Mr. Keatina. No, I understand we have had testimony to that 
effect. 

Mr. Coutrer. Did Mr. Morgan seem to be working out of or 
through the United States attorney’s office or independent of that 
office? 

Mr. Brown. Well, I did not think he had anything to do with the 
United States attorney’s office. I think he had an office in Kansas 
City. 

Mr. Courier. He was assigned to Kansas City, as you understood 
it? 

Mr. Brown. That is what I understood. Despite what has been 
said here about his being with the Criminal Division, at least these 
people indicate in their memoranda that it was the Antitrust Division. 
I really do not know just what his capacity was. He did not come 
in, as I understood it, for the purpose of assisting or as an additional 
person to help with the trial. It was more in the nature of an inquiry 
he was making concerning these cases. He was a very nice person, 
but he was not too communicative. 

Mr. Keating. And he told you that he was doing it on direct 
orders from Mr. Clark? 

Mr. Brown. Yes, sir. 

Mr. Keatina. In view of the statements of counsel, let us ask the 
Justice Department to resurvey their records and find out if this man 
was in the Criminal Division at that time. The head of the Criminal 
Division himself does not know anything about it. I think we 
would like to know that. Let us find out again just where he was. 
He apparently said he was with the Antitrust Division, but the 
Justice Department reports to us that he was in the Criminal Division. 

Mr. Brown. Mr. Wright’s memorandum indicates the Antitrust 
Division. 

Mr. Willis, you asked me at my last appearance here if I would 
prepare some documents in connection with notifying the persons 
that bonds were called for payment when as a matter of fact they 
had been exchanged. I have prepared it and I would like to submit 
it to you, if I may. 

Mr. Keatine. Is this something for the record, or just for Mr. 
Willis to look at? 

Mr. Wiuuts. I would like for it to be in the files. 

Mr. Brown. May I say this, Mr. Willis, that some of these doc- 
uments you will not find the word “called” in, but there are other 
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documents attached or close to them relating to the same transaction 
which do bear that language. 

Mr. Keatrne. Was the last time that you saw this Mr. Sheridan 
Morgan the time that you took the trip with him from Kansas City 
to Wichita and return? 

Mr. Brown. That is something I just do not recall. I saw him in 
Wichita and whether that was before or after the Topeka trip when 
he examined the records I am not certain. I would have to make a 
search. I doubt that I made any memorandum because we were in 
court there and he really did not have anything to do with the court 
matter at the time, although he actually helped us with an order we 
were preparing after the court had made some ruling. He was up in 
one of the hotel rooms with us in Wichita, I remember that. 

Mr. Keating. Was he conferring with the United States attorney 
out there? 

Mr. Brown. All I knew about it was that he told Mr. Wright that 
he wanted to interview Mr. Davis and he wanted to interview me, as 
well as Mr. Wright. 

Mr. Keatina. Did he say that he was doing that on orders of 
Mr. Clark? 

Mr. Brown. Yes, sir. As I understood it, it was a special assign- 
ment. I thought that he had been asked by Mr. Clark to come out 
and study this case. 

Mr. Keratine. And interview the people who were preparing the 
case on behalf of the Government? 

Mr. Brown. That was probably the effect of it, but he said he 
wanted to interview us. I have Mr. Wright’s memorandum right 
here. I think that is correct, Mr. Chairman. That is what he was 
out there for. He told Mr. Wright that he wanted to interview us. 

Mr. Kzarine. Do you remember anything he said to you, other 
than what you have testified to? 

Mr. Brown. He was a rather uncommunicative person. I do 
not remember whether he made this complete examination or not 
of the records. I also asked Mr. Butler about that to get his reaction. 
Butler remembered that Morgan told us he was, in addition to trying 
to find out if we had a case, also asked to check around Kansas City. 

Mr. Keartina. Read that more slowly. 

Mr. Brown. Morgan told us he was, in addition to trying to 
find out if we had a case, also asked 

Mr. Keatine. What you are reading now is extremely important. 
That is this memorandum? 

Mr. Brown. I just wrote this memorandum yesterday. I called 
Mr. Butler on the telephone to get his recollection of what happened. 
I asked him if he recalled Mr. Sheridan Morgan and this is what Mr. 
Butler told me he remembered of Mr. Morgan. 

Mr. Keuatine. And Butler is one of your men in the SEC? 

Mr. Brown. Yes, sir, he was the securities investigator. His 
name is F. Joseph Butler. He has been in this case from the inception 
of the Chicago office’s participatio 1 in it. 

Mr. Kzatine. And Butler is the one who said that Morgan said 
he was trying to find out if you had a case? 

Mr. Brown. Yes, sir. 

Mr. Keatinea. All right, proceed. 
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Mr. Brown. Butler told me that he remembered that Morgan 
also had been asked to check around Kansas City in the brokerage 
offices and banks to determine what the reputation of the Crummer 
Co. was in the community. 

I also asked Mr. Butler about his reaction, or Mr. Morgan’s re- 
action, to these cases on the basis of the discussions we had with him. 
It was his recollection that Morgan thought that we had cases. My 
own reaction was similar, but Mr. Morgan was not what you would 
call effusive. He was not talkative. 

Mr. Keatine. He was kind of a mystery man, as far as you were 
concerned, was he not? 

Mr. Brown. As a matter of fact, Mr. Butler said, ‘“‘Remember, we 
were a little suspicious of him.’’ I felt that way myself. I felt not 
so much suspicious, but I felt a little bit alarmed about the situation 
because he just sort of came in on us all of a sudden and, frankly, we 
did not know what he was there for. As far as I was concerned, as to 
anything he said, he was a nice personable young man. We rode 
back and forth with him. We had a couple of meals together and he 
was & very nice person, but I am just talking about it from the stand- 
point of this case on which we were working at the time. 

l read this other memorandum. He advised me then that Mr. Car- 
penter had left for Washington to discuss the matter with the Attorney 
General’s Office. 

Mr. Keatine. Morgan told you that? 

Mr. Brown. Yes, sir. That was on March 25 that Mr. Carpenter 
left. I believe I saw something in one of the statements presented 
here by the Department of Justice concerning some statement made 
by Mr. Carpenter to the Attorney General which had been passed 
along to him by Mr. Morgan concerning Mr. Morgan’s view of these 
cases. 

Mr. Rogers. Is that in the file? 

Mr. Brown. Yes. Would you care to have me get that? It is 
in this memorandum of March 7, 1946, directed to the Attorney 
General from Theron L. Caudle, Assistant Attorney General, on page 
7 in the last paragraph but one. [Reading:] 

Mr. Carpenter knows the Crummers intimately and attested to the fact that 
they enjoy an enviable reputation in the State of Kansas. He knows of no com- 
plaints which have been filed against the Crummers by any bondholder. He 
informed us that Sheridan Morgan of the War Fraud Section, stationed in Kansas 
City, told him prior to leaving for Washington to inform us that in his opinion 
he did not believe the Government could win the case against the Crummers. 

Mr. Morgan never said anything like that to us, either to Mr. 
Butler or to me. 

Mr. Keatina. And this Mr. Carpenter who relayed that message 
is the one who had disqualified himself from trying this case? 

Mr. Brown. Well, he was supposed to have disqualified himself, 
but at the time the indictments were dismissed in these cases, the 
demurrers were sustained in the Panama City indictment. I felt 
pretty much disappointed about it because I had argued both of the 
demurrers and I wanted to make a report to Washington and tell them 
what had happened. I do not think Mr. Carpenter had been district 
attorney very long at that time and we had not theretofore had an 
opportunity to sit down with him and discuss the cases. Neverthe- 
less, I said to Mr. Butler, “Well, let’s go into Mr. Carpenter’s office 
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and discuss these two indictments. One has been dismissed and the 
other one has not been dismissed. Before we talk with Washington 
I would like to find out what his views are on seeking a reindictment 
before a grand jury.” 

I did not know at that time what we were going to do with reference 
to an appeal, which we ultimately won, but I did want to be able to 
advise the Commission. 

When we went into Mr. Carpenter’s office, he said, “Frankly, 
I am not in favor of reindictment of these people, the Crummers.”’ 
So I said, “‘ Well, that is all right, if that is the way you feel about it. 
I just wanted to get this information so that I can report it to Wash- 
ington.” 

So we walked out of his office. I think this was in Wichita. We 
were walking down the hall and Butler said to me, ‘What does he 
mean, he is not in favor of reindicting them, when he does not know 
anything about the facts? We had not even had a chance to sit 
down with him and discuss the matter with him.” I said, ‘ Well, 
that is true; we have not had, but maybe he has made an independent 
study of it. He did not say whether he had or not. In any event, 
let’s go back in and ask him.” 

Se we turned around and went back into his office. He refused 
to discuss the case with us. He said, ‘“‘I am not going to discuss the 
case with you at all.’”’ I said, ‘ Well, I am an assistant to your office. 
We would just like to know why.” 

Mr. Keatine. You had already been named as an assistant United 
States attorney, assistant to Mr. Carpenter, the man who said he 
refused to discuss it with you? 

Mr. Brown. Yes, sir. As a matter of fact, I was an assistant 
on the case before he was ever appointed United States attorney. 
Mr. West was the United States attorney when I received my ap- 
pointment. He said, “I will not talk to you about this case until [ 
discuss it with Mr. Clark in Washington.” 

Mr. Keratina. Carpenter said that? 

Mr. Brown. Yes, sir. He backed out of the office. He was talk- 
ing about the reindictment or what the next step would be. I said, 
“Phat is all right; I just wanted to report the matter to the Com- 
mission in Washington.” 

Subsequently it was agreed to reindict, or rather not to reindict but 
to take an appeal. Incidentally, if I am not in error, it was after Mr. 
Morgan’s investigation into this case that Mr. Ted Thaw, another 
Commission employee, was appointed a special assistant by the 
United States Department of Justice to prosecute the appeal in this 
case. So that was one other opportunity when I believe some review 
of the facts was made. 

Mr. Willis, when Mr. Whitehair was on the stand the other day there 
was some discussion about the Citrus County commissioners. I think 
something was said to the effect that statements had been read from 
two and you were wondering about the other county commissioners. 
We interviewed 4 of the 5 county commissioners during our investiga- 
tion and obtained statements from them. The fifth we did not inter- 
view because he was in the armed services at the time, a man by the 
name of Brown Dumas. 

I have already read into the record the statement of James E. 
Conner, the county clerk, who said that under his understanding the 
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bondholders would have the right to exchange the bonds on a par for 
par basis. “4 

Also read into the record was the statement of Fred E. Marlow, the 
chairman of the board, who said that even though he did not vote for 
the contract, he signed it at the direction of the board. He said that 
if he had known that the Crummers were not going to exchange these 
bonds with the bondholders on a par-for-par basis, cs would not have 
signed the contract even though he had been directed to do so by 
the board. 

In addition, Mr. J. K. Kelley, another county commissioner, made 
a statement as follows, in part. 

Mr. Kwatinc. We have had Kelly’s statement, have we not? 

Mr. Brown. I think perhaps Kelly’s did go into the record. 

Mr. Couuier. I read two into the record myself. 

Mr. Keatina. Let us not have those again. 

Mr. Brown. Here is the statement of Mr. W. R. Chalker. He 
said: 

With reference to section 83 of this contract which provides that R. EF. Crummer 
& Co. was to assenble the original bonds and issue the new bonds in lieu thereof, 
it was my understanding that R. E. Crummer & Co. was to act as fiscal agent of 
the county for a fee and offer the holders of the original bonds an opportunity to 
exchange them for the new bonds on a par for par basis. 

That is on page 560 of our report of investigation. 

In addition to that, we later interviewed Mr. Brown Dumas. His 
interpretation of the contract was the same as Mr. Chalker’s, and the 
other gentleman’s. 

We also interviewed Mr. Rooks, the fifth county commissioner. 
Mr. Rooks was an honorable gentleman, I think, and an honest man 
and a very fine man, but I think this refunding was a little bit difficult 
for him. 

Mr. Wituts. What did he say? Have you got his statement? 

Mr. Brown. A memorandum of interview with him. We did not 
take a signed statement from him. He said he relied on the county 
attorney, Mr. Schofield. In addition to the others, Mr. Schofield, the 
county attorney, who was paid by Crummer, agrees with the interpre- 
tation of this contract, the same as given by the county commis- 
sioners and the county clerk. So with the exception of Mr. Rooks, 
everyone connected with the county interpreted the contract as the 
Government contends it should have been interpreted. 

In connection with that matter on the question of exchanges, it has 
been said, I think, by Mr. Brooks and Mr. Paisley, that there was not 
a right of exchange, The word ‘exchange’ was not mentioned in the 
contract. But there is language “‘in lieu thereof’? mentioned several 
times in the contract, and I can establish it by definitions. 

Mr. Keatina. I saw that. It is in there several times. I do not 
know offhand what that would mean except exchange. 

Mr. Brown. That is correct, and that is the effect of these inter- 
pretations. 

I would like to comment or a bookkeeping entry of R. E. Crummer 
& Co. It is called a journal voucher, and it sets up a debit for the 
R. E. Crummer & Co. bond-owned account and a credit to certain 
customers. The details are attached on a sheet and it says on top: 


Citrus County, Florida, Rowland Bridge es four and a half to six percent 
bonds, dated 11- ow 33, with 11-1—41 and 8. C. 
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Then right below that, “bond exchanges for customers.” Then it 
lists the customers and the par bonds which these customers owned. 

These people turned in their bonds because they were told that 
they had been called for payment. The Crummers exchanged their 
bonds and in some instances they exchanged them before they even 
set up any liability to the customer. 

I think the words ‘“‘bond exchanges for customers’’ is significant as 
they have it on these bond records. We questioned the auditor for 
R. E. Crummer & Co. and we said to him, ‘‘Now, you picked up 
specific bonds from these customers and you issued to them a collection 
receipt. Under these collection receipts, you were obligated to return 
to these customers what you received for their bonds. Is that not 
correct?” So we said, “When did you become the owners of these 
bonds?” 

He said: 

Well, we had to have a meeting on that. We had a receipt for a specific bond 
and we had already exchanged the bonds through the First National Bank, the 
exchange bank. 

This is rather lengthy. 

Mr. Rogers. If | may interrupt you here and direct your atten- 
tion to the thing that you handed up to us, which was sent by Crum- 
mer & Co. to this outfit in Omaha, it says right on the face of it: 

We acknowledge receipt of the above-described securities for collection, which 
are delivered and received and held by us subject to the terms and conditions 
printed on the reverse side hereof, to all of which the bondholders, by delivery of 
the securities and acceptance and retention of this receipt, agree. We are en- 
deavoring to secure payment, remitting to you upon actual and final receipts of 
funds. No agent of the company is authorized to vary the terms of this receipt. 

Now, that is a receipt that is issued by Crummer & Co.? 

Mr. Brown. That is correct. 

Mr. Rogers. In every instance? 

Mr. Brown. That is right. 

Mr. Rocers. Are you now trying to tell this committee that 
Crummer & Co. could be held liable, criminally liable, and sent to the 
penitentiary for a false representation made by an agent when on the 
face of the receipt that was issued they said the terms and conditions 
were on the back side of it? Where is the back side of this sheet? 

Mr. Brown. I can get one for you. I have not examined it, but 
I will get one for you. 

(Both sides of receipt are as follows.) 
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CONDITIONS UNDER WHICH SECURITIES ARE DELIVERED AND ACCEPTED 


The m named on the reverse side hereof 


perso 
(herein called the “‘holder’’), by the delivery of the 
items listed on this receipt (herein calle i the ‘‘securi- 
ties’) to R. E. Crammer & Company (herein called 
the ‘‘Company”), and the acceptance and retention 


of this receipt, hereby: 

(1) Authorizes the Company to do anything 
n , convenient or appropriate to effect collec- 
tion of the securities herein listed, all in such time, 
form or manner as it or -_ agent or attorney ap- 
pointed by it may elect, with full power of appoint- 
ment, substitution and revocation (except that the 
securities not be involved in litigation without 
the consent of the holder); the holder hereby war- 
ranting to the Company the existence of aut ority 
to deliver the securities and assent to the terms and 
conditions herein contained, and agreeing to in- 
demnify the Company for any loss resulting from the 
failure to have such authority. 

(2) Agrees that the securities shall be received, 
held, kept and handled by the Company subject to 
the follo terms and conditions: 

(a) The Company will act 
the person to whom this receipt 
whome same may be 


as agent for 

leased or to 
after notice in 
writing to the Company and its written pecnee- 
ance of such assignment, and assumes no liability 
except for its own negligence, and shall not be 
liable for negligence, default or failure of its 
agents or subagents, or for losses in transit. 

(b) For items paid upon presentation, no 
collection charge will be made, For items not 
paid upon presentation, collection charges of 
not exceeding Five (5%) Per Cent of the ge 
cipal amount of any interest coupon and T'wo 
and One-Half (246%) Per Cent of the principal 
amount of any bond, warrant, note, certificate, 
debenture, or other security, payable out of funds 
collected, may be made; and the Company is 
authorized to deduct the amount ofsuche ein 


making remittance. In the event of the with- 
drawal of all or any part of the securities prior to 
collection but after presentation and refusal or 
failure of payment, the Company shall have the 
right to make a reasonable charge, not exceeding 
the amounts above specified, for its efforts up 
to the time of application for withdrawal, and 
may retain any securities of the holder until 
such charge is paid, or deduct such charge from 
any funds of the holder in or coming into its 
possession or under its control. 

(c) The Company is to have the right at its 
option (which may be exercised without advance 
notice or subsequent advice at any time before 
withdrawal of the securities) to remit to the 
holder the face amount of all or a part thereof, 
and thereafter the securities covered by the 
remittance shall become its property. The 
holder shall have the right to withdraw all or 
any part of the securities while the same remain 
in the custody or under the control of the Com- 
pany (subject to its right to collect the charges 
provided in ih [b]), but it shall not be 
responsible for any loss of said securities except 
losses due to its own negligence, nor for the return 
of said securities in the event the same have been 
surrendered upon payment thereof, which pay- 
ment fails to result in the actual and final receipt 
of funds by it, nor if the return of the securities 
cannot be obtained for any reason not attribut- 
able to its own negligence; however, in any of 
such events, the Company will account to the 
holder for any sums, less expenses, actually and 
finally realized by it from or through any source 
ae) oa it therefor. “ - 

i Company may present the securities 
and/or any check, | bank draft or other medium 
received in Pa of or in remittance therefor, 
for payment, or send same for payment or collec- 
tion direct to any bank or fiscal agency at which 
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same may be payable, or through which same 
may be payable or collectible, or upon which 
same are drawn, or to the issuer thereof, or in its 
discretion may forward same to another agent 
with like authority, and power to confer like 
authority upon a subagent, each qomeains cams 
in every instance being the agent of the holder; 
but no agent shall be liable for any loss growing 
out of the neglect, default or failure of another 
agent. In no event shall the Company be liable 
for the indirect routing of any security and/or 
check, bank draft or other medium of payment 
or remittance received by it. 

(e) The Company may, in itsdiscretion and at 
its option, either directly or through or from an 
agent, accept in payment of or in remittance for 
the securities and/or, in turn, any check, bank 
draft or other medium received in payment of or 
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Company shall not be liable for the failure of the 
issuer, the bank or fiscal agency at which same 
are payable, or through which same may be 
ee or collectible, or upon which same may 

drawn, or any collecting agent to pay or remit 
for the securities and/or any check, bank draft 
or other medium received in payment of or in 
remittance therefor; nor for any loss resulting 
from the acceptance from the issuer, the bank 
or fiscal agency at which same are payable, or 
through which same may be payable or col- 
lectible, or upon which same may be drawn, or 
any collecting agent, in lieu of cash, any other 
form of payment or remittance authorized herein, 
nor for the a of, or failure or realize 
upon any check, bank draft, warrant, scrip, 
transfer of funds, bank credit, or other medium 
of payment or remittance which may be accepted 


in remittance therefor, cash, checks, warrants, 
scrip, bank drafts, transfers of funds, bank credits 
or other forms of payment or remittance accepta- 
ble to the Company or to the collecting agent to 
whom same may have been forwarded. The 


Do you know what they got for the bonds, Congressman? They 
got new bonds which were worth a premium, 

Mr. Rocers. Out of this? 

Mr. Brown. Yes, sir. 

Mr. Rogers. This is one of the fellows 

Mr. Brown. He bought the bonds. They sold him the bonds for 
a@ premium. 

Mr. Rocers. Sure. 


from the issner, the bank or fiscal mcy at 
which same are payable, or through which sime 
may be payable or collectible, or upon which 
same may be drawn, or any collecting agent. 


Was there anything on the reverse side of 


the receipt that was issued by Crummer & Co. that directed that 
Crummer & Co. should exchange bonds with them? On the face of 
this it is for the purpose of collection. 

Mr. Brown. Do you know what they collected? 


They collected 
new bonds. 

Mr. Rocers. All right. 

Mr. Brown. But they did not give them to the bondholders. 

Mr. Rocers. When they issued a receipt to the bondholder, whom 
you say was defrauded, they issued him this kind of a receipt and 
on the face of the receipt they say nothing about it. They say they 
are held for delivery of securities, and acceptance and retention of 
this receipt. They say, ‘“‘We will endeavor to secure payment, re- 
mitting to you upon actual and final receipt of the funds by us.” 

Mr. Brown. Sure, but they did not get the funds, Congressman. 
They tell this customer, ‘‘Whatever we get for these bonds, we will 
remit that to you.”” But they did not do that. 

Mr. Rogers. Were they obligated to do it? 

Mr. Brown. They were certainly obligated to give that customer 
whatever they received for those bonds. That is my point. They got 
these 14,000 new bonds which were worth a premium of $75 a bond, 
but all they did was remit $1,000 plus interest to the call date, to 
this particular customer. 

Mr. Rogers. And if that particular customer was satisfied and he 
felt that he had not been defrauded, do you feel that the fact they 
did not know that they could have gotten some more would constitute 
fraudulent action oa the part of Crummer? 

Mr. Brown. Certainly. The customer was not informed of his 
rights. 

Mr. Rogers. You say he was not informed of his rights. 

May I proceed, Mr. Chairman? 

Mr. Kegatina. Yes, as long as you have started. 
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Mr. Roegers. You were present at the time of Mr. Whitehair’s 
testimony and I believe you have just previously testified that you 
argued this demurrer. 

Mr. Brown. Yes, sir. 

Mr. Rocrers. You heard Mr. Whitehair announce that the law of 
the land as it dealt with these contracts had been announced by a 
certain court of appeals. Was that case directed to Judge Savage’s 
attention at the time the demurrer was argued? 

Mr. Brown. I think it was, but actually the case had nothing to 
do with this case. I can check it, but I think il was. 

Mr. Courier. That is the Hillsborough case. 

Mr. Keatine. And it is your contention that despite Mr. White- 
hair’s contentions or statements, that case was the law of the land, 
but that law had nothing to do with this particular problem? 

Mr. Brown. Nothing at all. 

I have a transcript of the testimony of Mr. Lane, the auditor, and 
I can submit that in the statement which I do submit to this com- 
mittee at a later date in order to save some time. 

Mr. Keatinea. All right. 

Mr. Brown. In connection with that matter, I would like to point 
out that R. E. Crummer & Co. knew on July 8, 1941, that these bonds 
were going to be sold at a premium. They did not start exchanges 
until August. So they knew a month or so in advance of that that 
the bonds were to be sold at a premium. The reason why they did 
not want the course of probable procedure to be in the contract at the 
time it was drawn, which was in 1940, was because they did not know 
what market conditions were going to be. At least, that is our view 
of this matter. 

They were taking no risk, because they were getting a fee of $25 
a bond; and if the new bonds would sell below par, then all they 
would have done would be to do what they should have done in the 
first place—exchange the old bonds with the customers for the new 
bonds. 

Mr. Couurer. I gathered from Mr. Whitehair’s testimony that the 
Crummer Co. in executing this contract did run a risk of losing 
money. Is that your interpretation? 

Mr. Brown. No. They could not have lost any money because 
they were getting a fee of $25 a bond from the bondholders. They 
took no risk whatsoever. What they actually did, if the bonds were 
selling above par they took the $25 fee and in addition to that they 
said, ‘Your bonds are called for payment,” to the customer. They 
got them, took them on to the bank, exchanged them, and then sold 
the bonds at a premium. 

If the bonds had been selling at below par—let us say at 95—they 
would not have bought those bonds from the customers. They 
would say, ‘Under this contract we are paid a fee to exchange these 
bonds with you.” So there was not even the slightest possibility 
that they had taken any risk whatsoever in this transaction. 

There is one thing that I would like to make a statement on in 
this record. Mr. Caudle I thought rather unfairly stated that it had 
been represented to him that as a result of my call some bondholder, 
or the husband of some bondholder, had committed suicide. I 
suppose you would call that being charged with murder by subpena. 

Mr. Keatina. We are not going to make any finding that you have 
been the cause of any such thing. However, if you have a short 
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statement with regard to that we will be glad to receive it. We do 
not want to shut you off in view of that assertion by Mr. Caudle. 

Mr. Brown. I interviewed this woman and I would prefer not 
to mention her name in view of the unfortunate circumstance, but 
I do have a memorandum which I will submit. I wrote the mem- 
orandum on February 15, 1944. The incident occurred on January 
25, 1944. Actually, I do not know if the man did commit suicide. 
I just heard Mr. Caudle mention it. I knew it was in some docu- 
ments which had been submitted to the Department of Justice. 

I interviewed this woman and she told me that she had handled 
most of the details but that she had discussed them with her hus- 
band, who was an invalid. She said she had destroyed all of her 
papers in the Panama City program when she got her new refund- 
ing bonds except the invoices, and she was one of two investors 
who had reacquired -their interest claims in the Panama City case. 
The others did not know about it, as we had established in the report, 
but we found out that she had had a little inside information from 
one of the salesmen, and therefore, she tood advantage of it and 
profited to a greater extent than most of the other bondholders, 

She refused to sign a statement for me—I considered her an 
uncooperative witness—or to turn over her canceled checks and 
invoices. I informed her that under the circumstances there was 
no alternative but to issue a subpoena duces tecum to her. She 
stated that if we did that, if I served the subpoena, it would mean 
that she would have to go to Emporia, Kans., for her records and 
that she could not leave her husband alone because of his illness. 

She also said that she would want to discuss the matter with her 
attorney, who is also in Emporia, Kans. 

I informed her that under the conditions, I would not serve the 
subpoena but told her to discuss the matter with her attorney and 
forward the documents in question to the Chicago regional office. 

I also put her on notice that she was not to destroy the check 
invoices or other documents, because we would want to examine them 
at a later date. I just wanted to make that one point. 

I still do not know to this day, what happened to the man, but I 
think this is the same person that Mr. Caudle referred to. 

A question which you raised, Mr. Rogers, was about the fact that 
the indictment did not have the people who were defrauded listed 
therein. I believe you asked Mr. Brooks and Mr. Brooks did not 
know that the report contained this information concerning the 
amount out of which each investor was defrauded. 

This report of investigation, as far as Panama City investors are 
concerned, from page 257 on, contains a detailed accounting summary 
of how much we allege each investor was defrauded out of. In the 
Citrus case, from page 58 of the report ov, we have similar summaries. 
I do net say that we have all of them for all of the persons named in 
the indictment. The others are in other parts of the file. 

Substantialiy, all of them, however, are in those portions of the 
report. 

Mr. Rogers. What you have set forth on those pages indicated 
are the names of the individuals who were the owners of the bonds and 
if there had been the exchange, as you say, they were entitled to, it 
sets forth how much they individually were defrauded depending 
upon the number of bonds they owned. 
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Mr. Brown. Yes, sir. 

Mr. Rogers. As to the Panama City, you say that if Crummer 
& Co. had properly accounted for all the moneys they had secured in 
this judgment to the bondholders, then you list the name of that 
bondholder and the amount that he would have been entitled to had 
not Crummer & Co. kept the money? 

Mr. Brown. Yes, sir. 

Mr. Rocers. That is what you have reference to? 

Mr. Brown. Yes, sir. 

Mr. Rocrrs. Thank you. 

Mr. Brown. With reference to Mr. Paisley, he stated that the 
report was too long, 750 pages, and that if the case was any good it 
would not take that long to write it up in a report. 

Actually, the facts in the Panama City case are set forth in 105 
pages. That is on pages 32 to 137 of the report. In the Citrus case, 
what we allege as the scheme is set forth in 95 pages of the report, 
pages 456 to 551. That is a total of only 200 pages of the 750 in 
which these two cases are set forth. 

In those 200 pages, there are many, many documents set forth in 
full which also enlarge that section of the report. The balance of it 
it taken up in statements which we set out in full in the report for 
the benefit of those who read it and the background of the company 
and for concerned various individuals connected with it. 

In connection with this matter as the testimony took place, accusa- 
tions were made that a private party, presumably the Du Pont-Ball, 
I think, had something to do with preparing the indictment in this 
case. 

Well, on behalf of all of the members of the Securities and Exchange 
Commission who worked on the case and insofar as I know also of 
Mr. Mansfield, no private person ever had anything to do with the 
preparation of the indictments in these cases. We worked and worked 
and worked, and I can tell you there was no outsider in on those indict- 
ments at all. 

Mr. Rocers. May I interrupt you there? 

The complaint filed after this suit was dismissed, the consipracy 
case by Crummer against Ball and so forth, sets forth that the attcr- 
neys for Ball & Co., together with Mansfield, did prepare and werk 
with the attorneys in the preparation of part of this indictment. 

That allegation, as far as you know, is absolutely incorrect? 

Mr. Brown. As far as I know it is wholly false. 

Mr. Roacers. As I remember the testimony of Mr. Davis, he 
testified that he and you and the rest of the members who were 
assigned to that sat down and worked out this indictment? 

Mr. Brown. Yes, sir. 

Mr. Rogers. And it was not as of the usual form? 

Mr. Brown. That is right. 

Mr. Rogers. In the preparation of the indictment itself, if you 
received any letters or any suggested forms outside of those working 
with you, you have no knowledge of it? 

Mr. Brown. No, sir, none whatsoever. 

Mr. Jonas. Have you not got a copy of the complaint here? Was 
it not produced? 

Mr. Brown. In the Du Pont case? 

Mr. Jonas. In the suit that was pending. 
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Mr. Brown. I did, but someone did. 

Mr. Jonas. It is the civil suit that you are talking about? 

Mr. Rogers. Yes. 

Mr. Jonas. Was that sworn to? 

Mr. Brown. I really do not know, Mr. Jonas. 

Mr. Jonas. It was filed by the attorney who represented Crummer 
and who testified here. He produced no evidence that either Ball or 
Du Pont or anyone else at any time interfered with the proceedings but 
it is set up in the complaint. I think that when you allege anything in 
a complaint you are not bound by those statements unless they are 
under oath. You are not charged with committing a wrong by plead- 
ing that unless it is so flagrant that apparently on the face of it it is 
perjury or done for an ulterior motive. You haven’t got the complaint 
here, have you? 

Mr. Rogers. It is here. 

Mr. Brown. I think there is one here. I did not bring it. I have 
seen one in the past but I do not have it now. The thing is so long 
that I do not think I have ever taken the trouble to read through it. 
One further thing on which I would like to made some comment is the 
statement of Mr. Fly to the effect that we were relatively young men 
who were working on these cases. That is a flattering remark. I do 
not think Mr. Fly meant it to be such. Mr. Butler, who was the secu- 
rities investigator, was an experienced municipal bond man. He had 
worked in a municipal bond house. Mr. Reutell had had banking 
experience for many years. Hart and Kelly had been assistant United 
States attorneys for many years and had tried many complicated fraud 
cases and were thoroughly conversant with those laws. As for myself, 
while I may not be said to have had the same amount of experience as 
they had, the case just previous to this which I handled, I was in 
charge of the field investigation, and that was the John “Jake the Bar- 
ber” Factor warehouse swindle, which involved over a quarter of a 
million dollars. I was in charge of that investigation under the general 
supervision of Mr. Hart of the Chicago office. 

I was named a special] assistant United States district attorney 
for the Northern District of Iowa. I assisted in the presentation of 
the matter to the grand jury. When we went to trial most of the 
defendants entered a plea of guilty. A couple of salesmen went to 
trial, which lasted about 2 days, and they all received a total of about 
50 years in prison and were heavily fined in addition. 

Speaking for myself and for the other members of the Commission’s 
staff, we categorically deny that we conspired with the Du Pont-Ball 
interests in connection with the Crummer activities or in connection 
with any activities, as a matter of fact. If there is or has been any 
conspiracy in connection with these cases, or any phase of them, I 
wish to assure the committee that the Post Office Department and the 
Securities and Exchange Commission are not involved. 

Furthermore, while I knew Mr. Mansfield only in connection with 
this case, I found him at all times to be an honorable gentleman and 
a capable Post Office Inspector. It is unfortunate that upon reaching 
retirement after long years of service that he should be named as a 
defendant and that he should be put through the paces he has been put 
through in that case. I understand this matter with Mr. Pleus 
handling it, the man who drew the Citrus County contract, they have 
recently completed interrogating him by deposition. Of course, the 
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defendants have also questioned him but I understand that by an 
large the questioning has been by these plaintiff’s attorneys. They 
have taken over 29 volumes of testimony, over 10,000 pages, in that 
case, questioning this postal inspector who must be around 70 years of 
age and not in particularly good health. That is the form of punish- 
ment, I suppose, that we as investigators have been subjected to as 
a result of investigating Mr. Crummer. 

One thing further that I would like to say concerning that matter 
is about the pressure or fear which hovered over us while we were 
conducting this investigation by reason of the activities of Mr. 
McCarran’s investigators. In that group of letters which I discussed, 
I thought, Mr. Chairman, that you called attention the other day to 
the resolution of the Senate which Messrs. Fly and Whitehair sub- 
mitted to the Department of Justice. Right behind that resolution I 
found something, too. It was a letter directed to Mr. R. E. Crummer 
by Pat McCarran. He said, among other things, that he realized he 
was under indictment in the cases and it is dated October 1, 1945. 

Mr. Couuter. Is this a letter that was in that folio? 

Mr. Brown. Yes. This was in the folio which was submitted to 
the Department of Justice by Messrs. Fly and Whitehair. May I 
read the letter into the record? It is not too long. 

Mr. Kratine. Yes. 

Mr. Brown (reading): 

Dear Sir: The subcommittee of which I am chairman is planning to conduct 
public hearings in Florida soon in accordance with Senate Resolution 112. 
Through our preliminary investigation, we have ascertained the active association 
which you and your companies have had in the matter of refinancing various 
Florida taxing units. We also understand that you and certain of your associates 
are now under indictment in the United States District Court in Kansas and we 
fully recognize your privilege not to testify. 

However, we feel that you should be given the opportunity to present to the 
committee such facts as you deem pertinent and therefore | am writing to you to 
request that you furnish the committee such statement as you desire to make 
pertaining to the matters under inquiry. 

We have also had brought to our attention the fact that there are numerous 
responsible, well-informed creditors and financial institutions having intimate 
knowledge of such matters, and we request that you obtain from them such 
additional or corroborative statements as might aid the committee in arriving at 
its conclusions. 

Sincerely, 
Pat McCarran. 

Mr. Keatina. That is attached to this resolution introduced by 
Pepper to investigate the SEC and the Post Office Department and all 
of that was put in this folder that was handed by Messrs. Whitehair 
and Fly to the Justice Department? 

Mr. Brown. That is correct. This is a photostatic copy which we 
took in the Chicago office. At one stage of this investigation I was 
out in Wichita, Kans. I do not recall now whether it was in connec- 
tion with the preparation for trial or whether it was after the indict- 
ments were dismissed. We had this thing constantly with us, that we 
were under investigation by a Senate committee. 1 was called to the 
telephone out in Wichita, Kans. When I answered the phone I said— 
the operator said, ‘‘Is this Alexander Brown?” I said, “Yes, it is.” 
She said, “Just a minute. The office of R. E. Crummer & Co., 
Orlando, Fla., is on the line.” 

I thought to myself, how in heaven’s name did R. E. Crummer & 
Co. in Orlando Fla., know where I was in connection with these 
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investigations. So I waited a couple of seconds and a man’s voice 
came on the phone and said, “This is George Moore, Senate investi- 
gator for Senator McCarran.”’ 

Mr. Keatine. Did you trace to see whether the call was in fact 
from Florida? 

Mr. Brown. No, sir; 1 did not. I was so startled that I did nothing 
else about it. I think it probably was from Florida. They were 
trying to interview us. I saw a telegram in our file today from Moore. 
“Arranging to have Brown and Ruetell and Butler and all the rest 
of them,” here or there or someplace. 

Mr. Katine. Can you think of any factual value which the Pepper 
resolution and the letter from Senator McCarran to Mr. Crummer 
may have had of pertinency to enable the Justice Department to 
reach a conclusion in this matter? 

Mr. Brown. None whatsoever, absolutely none. 

Here is another thing that I would like to call attention to, Mr. 
Chairman, and I have not run this thing out thoroughly. As I went 
along in this investigation I found that from time to time—I do not 
have any specific letters in mind—I would not—in the files of Crum- 
mer & Co., certain letters or drafts of letters written and sent out to 
certain officials of these municipalities, the effect of which was, “Sign 
these letters and send them to so and so.”’ I understand, and correct 
me if I am in error, that this investigation or this resolution which 
was introduced by Senators Pepper and Andrews was as a result of a 
resolution filed by the Florida State Senate. 

Here is something which I found in the files of R. E. Crummer & Co. 
I would like to ask, Mr. Collier, if you will show this to the gentlemen. 
Can you see the language up at the top of it? It is very difficult to 
read. 

Mr. Couturier. Do you know what it is? 

Mr. Brown. It is John R. Beacham. 

Mr. Courier. That is right. 

Mr. Brown. Then it says “Jud.”” Then in parentheses “Shands.” 
I notice in this subcommittee hearing on the judiciary on S. 112 that 
W. A. Shands was the chairman of that committee and John R., 
Beacham was the chairman of the subcommittee. 

Mr. Cou.tier. Is this in the Florida Senate? 

Mr. Brown. This is in the Florida Senate. And here is a draft of 
a letter which I found in the Crummer files. It does not refer to a 
letter that Crummer himself is writing. 

Mr. Keating. Who signs this letter? 

Mr. Brown. There is no signature on it, but there are some 
handwritten notes. I think it would be interesting to have a hand- 
writing expert take a look at them. It says here: 

Since refunding of the county debt had so conclusively proven of such great 
benefit to the taxpayers of the county, it is recognized that refunding of its in- 
debtedness was probably the only solution of its problem. Accordingly it 
authorized refunding through the same firm (R. E. Crummer & Co.) which had 
rendered the county such satisfactory service. 

I quote that particular language to say that it indicates that this 
letter was apparently being prepared for the signature of someone 
else to be sent, perhaps, to the Shands committee. 

Mr. Keating. You found that in the Crummer files? 

Mr. Brown. I found this in the Crummer files; yes, sir. 
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There is one more thing in connection with that. 

Mr. Keatina. That would lead you to draw the conclusion that 
Mr. Crummer and his associates may have been aware of the fact 
that the State Legislature of Florida was acting on this matter. 

Mr. Brown. Not only may have been aware of it, but may have 
been taking an active part in it and starting this whole proceeding. 
There is one more thing in connection with that, if you will bear with 
me, Mr. Chairman. It is something which is to me the most amazing 
thing that I have ever seen or of which I have ever heard. In the 
Avon Park case, reference to which has been made, the Supreme 
Court of the United States criticized R. E. Crummer & Co. for their 
operations in that matter. I think they did it in some rather strong 
language because of the various stakes they had. 

Mr. Katrina. I do not want to get too far afield. The Avon case 
is not involved before us; is it? 

Mr. Brown. Well, the reason I mention this particular case is 
because Mr. Robert Pleus, the attorney who prepared this Citrus 
County case, was in the Avon case and he was in a case which followed 
it, the Okeechobee County case. I think it has a bearing from the 
standpoint of determining whether or not his interpretaton of this 
contract in the Citrus County case is the correct interpretation. 

Mr. Couurer. Didn’t Mr. D. A. W. Bangs have something to do 
with the Avon Park case? 

Mr. Brown. Yes; as a matter of fact, it was his company which 
sued Crummer in the Avon Park case. I will tell you briefly what it is, 
if I may, and I think it is of interest to this committee, being a judiciary 
committee, because it shows how Crummer operated in the Okeecho- 
bee case with a claim filed in the name of an individual, a relative 
of one of the defendants in this case, involving $212,000 or more 
bonds and coupons, many of which I can show, I believe, by this 
documentary evidence, were owned by R. E. Crummer & Co. at a 
time when R. E. Crummer & Co. was the fiscal agent for Okeechobee 
County in a Federal-municipal bankruptcy plan. That case was 
handled by Mr. Robert Pleus, and I do not know whether Pleus knew 
who owned those bonds and coupons, but I think he should have, as 
attorney for R. KE. Crummer «& Co., and for that reason I would like 
to go into it, if 1 may. It would not take too long. 

Mr. Keatina. If you think it is pertinent. Make it as short as 
possible and present your case. 

Mr. Brown. I think it is pertinent. May I do it now? 

Mr. Keatina. Yes. 

Mr. Brown. We interviewed this particular woman. I would pre- 
fer not to mention her name. Here is what she said. First of all, I 
would like to read from the record before Master Kanner who was 
the Federal master in that case. 

Mr. Keatinea. I wonder if this is something that can be included 
in the memorandum you submit to us. 

Mr. Brown. Yes, sir. 

Mr. Keatinc. We are trying to shorten up this oral hearing as much 
as possible, and if you feel you can present it properly I would appre- 
ciate it if you would put it in that statement. 

Mr. Brown. I have it substantially finished and I will be happy to 
do it. 

Mr. Keatina. All right, I think that may be better. 
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Mr. Brown. I think we can handle the remainder on that same 
basis, then. 


Mr. Keatine. All right. Mr. Jonas, do you have any questions? 

Mr. Jonas. No. 

Mr. Keatinea. Mr. Rogers? 

Mr. Rocers. No, I have no questions. 

Mr. Keatine. Mr. Hillings? 

Mr. Collier? 

Thank you very much, Mr. Brown. 

Mr. Brown. May I say that I thank you very much and all of the 
members of your committee for the very fine treatment I have received. 
I wish I had been given this same opportunity before Senator McCar- 
ran’s committee. 


Mr. Keatine. The committee will adjourn on this matter until 
Friday morning at 10 o’clock. 


The committee will adjourn generally until tomorrow morning at 
10 o’clock. 


(Whereupon, at 3:55 p. m., the subcommittee adjourned until 10 
a. m., Wednesday, May 13, 1953.) 
(The information furnished by Alexander J. Brown is as follows:) 


SECURITIES AND ExcHANGE COMMISSION, 
REGIONAL OFFICE, 


Chicago 8, Ill., June 20, 1953. 
Hon. Rogert A. CoLirer, 


Counsel, Committee on the Judiciary, 
Special Subcommittee To Investigate the Department of Justice, 
House Office Building, Washington, D.C. 

Dear Mr. Coriter: Please find enclosed original of my sworn statement dated 
June 20, 1953, relating to the R. E. Crummer matter which is to be considered 
together with the sworn testimony previously given before your subcommittee. 

Exhibits A to W are also enclosed. They are referred to in the statement. 

The exhibits contain photostatic copies of many documents obtained from 
various sources during the investigation of the Crummer cases and partial and 
complete quotations are made from other documents not attached as exhibits but 
which were also obtained during the investigation. All of such material is sub- 
mitted with the knowledge and consent of the Commission. 

Very truly yours, 
ALEXANDER J. Brown, Jr., 
Principal Attorney, Chicago Regional Office. 


Nore 


For the benefit of those who may read this statement and in order to clarify 
in their minds the facts developed by the Commission and Post Office Department 
in the joint investigation of the activities of R. E. Crummer & Co. in the Panama 
and Citrus cases, I have attached the following exhibits in addition to those 
which are referred to in the statement proper : 

Exhibit A. A synopsis of the Panama City case but which nevertheless 
contains sufficient detail to give a comprehensive understanding of the basic 
facts in the case. 

Exhibit B. A synopsis of the Citrus County case and like exhibit A con- 
tains sufficient detail to give a comprehensive understanding of the basic 
facts in the case. 

It will be noted that in numerous places in my statement reference is made 
to the name “Crummer.” This does not always necessarily refer to R. E. Crum- 
mer personally. In some instances it does this, in others it refer to R. E. Crummer 
& Co., and in other instances it refers to various other defendants acting for the 
Crummer organization in the Panama and Citrus cases and other programs 
mentioned. However, the context surrounding the use of the name will reveal 
the intention which was meant to be conveyed, 
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In a number of instances references are made to the green books. The green 
books consist of volumes 1 and 2 of the hearings before a subcommittee of the 
Committee on the Judiciary, United States Senate, 79th Congress, 2d session, 
pursuant to Senate Resolution 35. These books relate to the MeCarran investiga- 
tion of the SEC and Post Office Department. 

Various excerpts are contained in my statement which have been quoted from 
numerous letters, reports, transcripts, and other documents. References to the 
source of this material are set forth in this statement. I do not vouch for the 
accuracy of the contents of these various documents inasmuch as I was not a 
party to their preparation but merely report them in the manner in which they 
were found and to the extent that they have a bearing on the subject matter of 
this statement. 

Throughout this statement there will be found a considerable amount of ac- 
counting data relating to the operations of the Crummer group in various re- 
funding programs in Florida. The accounting information, including schedules, 
reports, compilations of figures and analyses relating t> the programs referred 
to, is based upon accounting data prepared by Securities; Investigators F. Joseph 
Butler and George W. Reutell, formerly employed by the Commission and assigned 
to the Chicago regional office. Much of this data is contained in the report of 
investigation prepared by the SEC and Post Office Department and its accom- 
panying accounting exhibits and schedules. 


STATEMENT OF ALEXANDER J. Brown, Jr., BEFORE THE COMMITTEE OF THE JUDI- 
CIARY—SPECIAL SUBCOMMITTEE TO INVESTIGATE THE DEPARTMENT OF JUSTICE 


In view of the fact that time did not permit the completion of my testimony 
before the subcommittee. I am herewith submitting a sworn statement contain- 
ing information refuting certain testimony of attorneys of the Department of 
Justice, at least one of whom has testified that he was responsible for ordering 
dismissal of the Crummer cases, 

During his testimony before this subcommittee, Mr. T. Lamar Caudle sub- 
mitted two memorandums directed to the Attorney General by himself, one dated 
March 7, 1946, relating to the Citrus County case, and the other dated March 
27, 1946, relating to the Panama City case. In these memoranda Caudle recom- 
mended to the Attorney General that both indictments be dismissed. To my 
knowledge, no member of the Commission's staff, including me, ever saw these 
memoranda or knew of their existence even though we had attended conferences 
at the Department of Justice concerning the cases at or about the time of their 
preparation. As I previously testified, we attended conferences at the Depart- 
ment of Justice on February 14 and 15 and on March 19, 1946. We were never 
informed at any time during these conferences that the Department intended to 
dismiss these cases. We were never informed during those conferences that 
Caudle had prepared the memorandum of March 7, 1946, recommending the dis- 
missal of the Citrus County case. In connection with this matter and to further 
show, that we were not informed of the contemplated dismissal, Mr. William 
Paisley at some point during those conferences asked me where the cases would 
be tried, that is, in Topeka or Wichita, Kans., and about how long it would take 
to try them. The existence of these memoranda was known to me, therefore, for 
the first time at these subcommittee hearings and their existence came as a 
complete suprise to me. 


Il, ANALYSIS OF CAUDLE’S MEMORANDUM TO THE ATTORNEY GENERAL DATED MARCH 
27, 1946 


Having now for the first time had an opportunity to examine Caudle’s memo- 
randum of March 27, 1946, such an analysis has been prepared and is attached 
to his statement and has been marked “Exhibit No. C.”* An examination of this 
analysis is invited. I will in this main portion of my statement dispense with 
details of the analysis but wish to point out one particular statement in the 
Caudle memorandum in which he sets forth one of his reasons for recommending 
the dismissal of the Panama City case. It is as follows: 

“Government does not charge fraud as to principal of the bonds—only as to 
the interest payments.” 

From this I assume that Caudle believes it is not a crime to defraud investors 
out of the interest on their bonds so long as you do not defraud them of the 
principal. 


1 Exhibit C also contains a photocopy of Caudle’s memorandum of March 27, 1946. 
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Ill. ANALYSIS OF CAUDLE’S MEMORANDUM TO THE ATTORNEY GENERAL, DATED 
MARCH 7, 1946 


In the paragraph entitled “Introductory,” Mr. Caudle states that the purpose 
of the memoraudum * is to acquaint the Attorney General with the facts surround- 
ing the indictments secured against Roy E. Crummer et al. in the United States 
District Court of Kansas. 


(a) Allegation that no complaints had been filed against Crwmmer 


It is to be noted that in this memorandum the Government’s position is set 
forth by Caudle in three paragraphs. On page 5 of his memorandum Caudle 
states that Messrs. Fly and Whitehair alleged: 

“* * * during the period of the company's existence there has not been one 
single complaint filed with it by any of its clients or customers charging iniqui- 
tous dealings, lack of good faith, failure to disclose facts, or questioning the rep- 
resentations of integrity of the company * * *.” 

As the record in this committee disclosed, Caudle and Paisley et al. accepted 
the unverified statements of Whitehair and Fly while, for the most part, ignoring 
the affidavits, signed statements, investigative transcripts, grand jury transcripts, 
and documentary evidence submitted by the Commission in this case. If Caudle 
and his associates had made inquiry or had even asked us concerning it, we 
would have been able to refer them to the case of Sluss v. Brown-Crummer Invest- 
ment Company (55 Pac. (2d) 900), which was an action to rescind a sale of 
municipal bonds and warrants and to recover the purchase price on account of 
false representations involving nine transactions. The jury and the District 
Court of Kansas found for plaintiff and against the defendant Brown-Crummer 
Investment Co. on 6 transactions and the defendant on 8. The Supreme Court 
of Kansas aflirmed the judgment of the district court (see exhibit E). 

Furthermore, in the files which were submitted to the United States Attorney 
and which were available to the Department of Justice, the following letter 
appears: 

Corsin, Kans., Dec. 19-19. 
BrowN-CRUMMER INVESTMENT CoO., 
Wichita, Kans.: 


I read with interest your continued story in the Eagle some time ago about 
the growing prosperity of Florida and recently your adv. encouraging investments 
of dividends Jany. Ist. Invest yes, and then be unable to handle it again when 
needed, no matter how sorely. I have in mind a widow who is trying to educate 
3 boys and make a living for them. She invested $1000. in Florida bonds, no 
interest was paid for several years and then back interest was paid and she 
understood agreement was made with Panama City wherein 3% interest would 
be paid from July 1937, that-is a year and almost 6 months ago. If Panama City 
bas paid this money to Brown-Crummer I can not understand why it should be 
withheld from the bond holders who have relinquished their bonds for this 
refunding program. One can mortgage their home or be at the mercy of finance 
companies awaiting payment of their own earnings. Oh yes SURELY we will 
invest again. 

Yours Truly, 
(Signed) M. O. MApSEN, 
A bondholder. 


The above letter may certainly be considered as a complaint and on December 
22, 1988, the company wrote to her stating, among other things, as follows: 

“You may feel sure that any and all funds that have been paid to the Brown- 
Crummer Company on Panama City bonds owned by clients of the company have 
been forwarded on to the accounts. At the time the payments were made here- 
tofore on certain coupons at a 3% rate, funds were actually advanced by the 
company as an accommodation to its clients and before any collections had been 
made from the city of Panama City.” 

With reference to this statement, the falsity thereof with reference to the col- 
lections made from the city of Panama City has been already established in the 
Commission’s report of investigation, the grand jury testimony and exhibits, all 
of which were available to Mr. Caudle and his staff. 


*See exhibit 4 for photocopy of Caudle’s memorandum to the Attorney General dated 
March 7, 1946. 
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Further, in connection with this allegation of Fly and Whitehair that there had 
not been any complaint filed with it, I direct attention to a statement signed by 
customer 8. Ray Miller of Wichita, Kans., which statement was available to 
Caudle and his staff at all times, including their conferenees with Fly and White- 
hair. This statement in part reads as follows: 

“YT subsequently delivered the other interest coupons on my bonds down to 
and including 3/1/37 for which I was paid $650.00 at the rate of 2%. Later 
I made delivery of subsequent coupons to 1/1/41 for which I received two pay- 
ments, aggregating $525.00 at the rate of 3%. Still later I delivered subsequent 
coupons down to and including 1/1/42 for which I received a payment of $300.00 
at the coupon rate of 6%. 

“In connection with the payments of interest to me at the reduced rates, as 
above stated, Mr. Roy F. Preston stated to me in effect that the interest coupons 
were being sold at such reduced rates to Panama City for use in the payment 
of taxes by large taxpayers in connection with an effort to ease the burden of 
the City in meeting its obligations, and decreasing the indebtedness and support- 
ing the outstanding indebtedness. 

“Some considerable time later, on or about July 1, 1942, in the office of R. EB. 
Crummer & Co., I was discussing with Mr. Roy F. Preston a proposal for the 
repurchase of my interest claims as stated in the mimeographed letter of June 12, 
1942, from R. E. Crummer & Co., at which time Mr. Preston prepared the un- 
dated pencil memorandum to indicate to me, the par value of such interest 
claims and the payments I would have to make to redeem such claims. In the 
course of this interview, he left me in the private office for the purpose of Ob- 
taining information from the records concerning my interest claims. In his 
absence, Mr. Vernon T. McCombs came in and was talking to me when Mr. Pres- 
ton returned. I asked Mr. McCombs in Mr. Preston’s presence how I could re- 
purchase or redeem my interest coupons when they had been sold to the City 
at reduced rates. Mr. McCombs promptly responded that they were still stored 
in the company vault, in the Wichita office. I then upbraided Mr. Preston for 
giving me false information and said things to him which if said to me by anyone 
would have so insulted me, that there would have been a physical encounter.” 

Furthermore, Mr. E. R. Eakins of Wakefield, Kans., certainly cannot be said 
to be a satisfied witness, which Whitehair and Fly should have known and whick 
Caudle and his staff could have known had they taken the precaution of exam- 
ining the evidence in this case, the Commission’s report of investigation and 
the grand jury testimony. He, on November 28, 1940, had written a letter to 
Brown-Crummer Co., Wichita, Kans., indicating his dissatisfaction. Further- 
more, as an example of the false information sent to Eakins by Crummer, atten- 
tion is directed to the following paragraph of a letter sent tc him on February 4, 
1943, by the Crummer company: 

“* * * T frankly believe that you will agree with us that if all holders of 
Panama City original bonds had demanded the original coupon rate of 6% 
that the refunding program would have never been able to operate, as the City 
could not have possibly produced sufficient funds to meet this obligation. * * *” 

That this paragraph is wholly false is established by the evidence in this case 
for, as has heen shown to this subcommittee, the original coupon rate was paid by 
the city in the final refunding and in some instances a larger amount of interest 
was paid by reason of the securities merged in judgment case 160. 

In addition, on April 5, 1943, a letter was addressed to the Commission by Mr. 
W. G. Johnston, vice president of the Home State Life Insurance Co., Oklahoma 
City, Okla., complaining of the “misleading” nature of a Crummer circular and 
pointing out that the writer thereof had returned his bonds to the Crummer 
company but had been unable to secure reimbursement for interest covering 
the period during which the bonds were in his possession. 

It is evident from the foregoing that the statement which Caudle made in his 
memorandum of March 7, 1946, concerning complaints against Crummer is not 
true. 

For further refutation of this statement, see section V of this statement en- 
titled “Excerpts from ‘Hearings before the Special Subcommittee on Bankruptcy 
and Reorganization of the Committee on the Judiciary, House of Representatives, 
76th Congress, 3d sess., on H. R. 8016,’ held on February 14, 15 and 16, 1940.” 


(b) D. A. W. Bangs of the American United Life Insurance Co., Indianapolis, Ind. 


In his memorandum of March 7, 1946, to the Attorney General, Caudle referred 
to the fact that Whitehair and Fly brought with them to the conferences in 
Caudle’s office, Mr. D, A. W. Bangs, manager of the municipal investment depart- 
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ment of the American United Life Insurance Co., Indianapolis, Ind, Caudle sets 
forth that Bangs stated that he had carefully read the contract between Crummer 
and the county, had conferred with the attorney for their company, and had 
stated that there was no question in his mind but that by the terms of the con- 
tract the bondholders had no right whatsoever to exchange the 1933 bonds for 
the 1940 issue par for par. Bangs in effect did make such a statement at one of 
the conferences at the Justice Department. 

The Commission's investigation disclosed that Bangs was informed by a Crum- 
mer employee that the Citrus County bonds which the insurance company owned 
would likely be called for payment and that new bonds would be issued to take 
their place. The insurance company owned $40,000 par value of the series 1933 
Citrus County bonds. A proposal which Bangs submitted to the finance commit- 
tee of the insurance company on September 16, 1941, stated that these Citrus 
County bonds were called or were to be called for payment within the following 
few months. The proposal was acted upon by the finance committee on Septem- 
ber 19 and on the same day the series 1933 Citrus County bonds of the insurance 
company were sold to Crummer at par plus accrued interest through October 
81, 1941. At or about the same time the insurance company bought $50,000 par 
value of the series 1940 Citrus County bonds from Crummer on a 3% percent 
basis or at 107. In accordance with the Government’s theory of this case, and at 
least as to 40 of these bonds, the insurance company paid a premium of $70 per 
bond or a total of $2,800, which bonds it is contended the insurance company was 
entitled to receive on a par for par basis. Crummer exchanged the series 1933 
bonds obtained from the insurance company and obtained an equal par amount of 
series 1940 bonds. In addition, Crummer received a $25 per bond fee from the 
county. 

The American United Life Insurance Co., it is to be recalled, is the insurance 
company which was the plaintiff in the Avon Park case. Before discussing that 
case as it relates to the present investigation, I wish to direct attention to the 
relationship which existed between that company and Crummer. The American 
United Life Insurance Co. was the owner of certain Panama City past-due bonds 
in 1939 and desired to trade them for future maturing bonds of Panama City. 
R. E. Crummer & Co. at the time had no future maturing bonds of its own but 
did hold $7,000 par value of future maturing bonds owned by its customers which 
were being held by R. E, Crummer & Co. under the terms of the temporary repre- 
sentation agreement which has previously been discussed in this hearing. G. B. 
Downs, a Crummer employee, wrote to C, 8S. Turner, another Crummer employee, 
on January 25, 1939, asking and wondering whether or not Turner could give him 
definite assurance that these customers would not call upon Crummer to return 
their bonds but would leave them with Crummer for refunding. In this connec- 
tion, Downs stated: 

“If you think these accounts will cooperate with us in a refunding program 
and upon your definite assurance to that effect, we will, subject to your approval, 
set aside past-due bonds presently owned by the Company for the account of the 
customers mentioned and will then involve their future maturing bonds in the 
trade with the American United. We believe you will appreciate the fact that we 
would not care to deliver past-due bonds to your customers in the event any of 
them requested the return of their securities.” 

In reply, Turner wrote to Downs, which is quoted in full, as follows: 


KANSAS Crtry OFFice, January 26, 1989. 
Re Panama City Bonds. 
To: Chicago Office. 
Subject: Replying to Mr, Downs’ letter of January 25, 1939. 

This is in reply to your letter relative to our authorizing you to involve $7,000 
future maturing Panama City bonds held by customers in this territory, which 
you listed, in a pending trade. 

You have put this up to me in a manner which makes it rather hard for me to 
authorize such a transaction. I am referring to the part wherein you asked that 
I give “my definite assurance” that these accounts will not ask to withdraw their 
bonds before the refunding program is consummated. Now, you, know I do not 
possess any supernatural powers. Mr. Simison and Mr. Dassler are very old 
men, the former being 82, I think. They could very easily pass away before this 
refunding is completed and then the administrators of the estate might be forced 
to liquidate entirely. You will readily appreciate that under such cireumstances 
I would have no control, and we might buy the bonds, and again, we might not. 
Furthermore, Mrs. W. A. Jackson suffered a stroke of paralysis last summer. 
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She has staged a remarkable recovery, but you know the nature of that sort of 
thing. It might be that she would have another stroke and pass on. Her only 
heir is a son, but yet, he might want to liquidate everything. The Trinity Lu- 
theran Church might change officers, which such institutions generally do from 
year to year. They might get a “know it all” in there, and he think they could 
do better with their money by getting cash and investing it elsewhere. 

I am just citing these possibilities to you to show you how ridiculous it is to 
expect me to give definite assurance that these bonds will stay under definite 
commitment to the refunding program. 

However, I realize full well that we all have to take some chances in most 
every dealing, and barring some unforeseen circumstances arising, I am confi- 
dent these bonds are now in such hands that they will in all likelihood remain 
with us undisturbed until a refunding program is consummated. Aside from 
the possibilities I have mentioned above, and as far as these particular indi- 
viduals themselves are concerned, I am more skeptical of John Miller than 
anyone. Yet, I have every reason to believe that he will let his bond stay until 
it is refunded. 

When I received your letter I reviewed our Panama City accounts in this 
territory, and was indeed quite surprised to realize that these are practically 
the only ones holding future maturities, all of the rest having past-due bonds. 


Yours very truly, 
/S/ C.S8. T. 
CST.RC 


(c) The Avon Park case 


It is further to be recalled that the insurance company with which Mr. Bangs 
was associated was the plaintiff in the Avon Park case (American United Mutual 
Life Insurance Company v. City of Ovon Park, Florida (311 U. S. 138)) which 
was decided on November 25, 1940. This was a case in which the district court 
confirmed a plan for the composition of the debts of the respondent city of Avon 
Park under chapter IX of the Bankruptcy Act. The city’s composition was a 
refunding plan worked out by it and its fiscal agent, R. E. Crummer & Co. 

The district court found, among other things, that the plan was fair, equitable, 
and for the best interests of the creditors and did not discriminate unfairly in 
favor of any creditor. But the Supreme Court disagreed with this view and 
said that the order of confirmation must be set aside, stating: 

“* * * Tt cannot be said that the plan does not discriminate unfairly in favor 
of any creditor, that the acceptances were in good faith, that the requisite two- 
thirds vote of approval had been obtained. 

“Crummer had at least 4 financial stakes in this composition: (1) the fee 
to be collected from the bondholders; (2) its speculative position in such of the 
interest accruals as it might acquire from the bondholders at a third of their 
face amount; (3) the proftt which might accrue to it or its affiliate, as a result 
of the refunding, on bonds acquired at default prices.” 

The Court further said: 

“* * * Where it does not affirmatively appear that full and complete disclo- 
sure of the fiscal agent’s interests was made to the bondholders when their 
assents were solicited, it cannot be said that those assents were fairly obtained. 
Cf. Rogers v. Guaranty Trust Co., 288 U. 8S. 123, 148, 77 L. ed. 652, 662, 53 S. Ct. 
295, 89 ALR 720. And where without such disclosure the fiscal agent’s vote was 
east for acceptance of the plan, it cannot be said that such acceptance was in 
‘good faith’ within the meaning of § 88 (e) (5), 11 U. S. C. A., § 408 (e) (5). 
Here the fiscal agent was acting in a dual capacity. While it was representing 
the city, it likewise purported to represent the interests of bondholders. The 
very minimum requirement for fair dealing was the elementary obligation of full 
disclosure of all its interests. And the burden was on it to show at least that 
such disclosure was made. Equity and good conscience obviously will not permit 
a finding that an acceptance of a plan by a person acting in a representative 
capacity is in ‘good faith’ where that person is obtaining an undisclosed benefit 
from the plan.” 

How Crummer circumvented the Avon Park decision in the Okeechobee refund- 
ing under the Municipal Bankruptcy Act, which followed the Avon Park case, 
is set forth in the section of this statement entitled “The Okeechobee County 
Refunding and the Ethel G. Turner Claim.” 

It is to be recalled that in the Citrus County case, Attorney Robert Pleus 
admitted that he drew the contract of Ocober 7, 1940. It is further to be recalled 
that R. E. Crummer had directed that the contract be drawn in such a way that 
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the probable course of procedure in the future be not revealed therein. In con- 
sidering the weight to be given any statements by Pleus, the Avon Park case 
and the subsequent Okeechobee County case, both of which were handled in part 
by Pleus, should be considered. 

It is to be remembered that Mr. Bangs asserted at the conference in the Depart- 
ment of Justice relating to the Panama and Citrus cases that this action in the 
Avon Park case was instituted as a result of the ideas of the company attorneys 
and not his ideas. It is doubted that such an important case would have been 
instituted without the authorization of responsible oflicials of the insurance 
company. 


(d) Randolph Carpenter, United States attorney, Topeka, Kans. 


In his testimony before this committee, if I am not in error, Caudle stated that 
United States Attorney Carpenter had disqualified himself from this case. In 
my testimony I stated that Carpenter had participated in one or more of the 
conferences at the Department of Justice and had not insofar as I was able to 
ascertain disqualified himself from consideration of this case. This would seem 
to be established by a statement made by Caudle in his memorandum of March 7, 
1946, which read as follows: 

“* * * Mr. Carpenter hesitates to express his opinion as to whether these in- 
dictments should be dismissed, as he feels that the matter should be decided by 
the Department. However, from our private conversations with him I think it 
safe to say that he is of the opinion that the Government cannot win the case 
against Crummer, * * * Mr. Carpenter knows the Crummers intimately and 
attested to the fact that they enjoy an enviable reputation in the State of Kansas 
He knows of no complaints which have been filed against the Crummers by any 
bondholder. * * * [Iielics mine.] 


~ 


(e) Conclusion of Caudle memorandum of March 7, 1946, to the Attorney General 

In the conclusion of his memorandum, Caudle states his reason for dismissing 
the Citrus case. 

In the first paragraph of the conclusion he recites that he has purposely deleted 
certain details such as the charge by Citrus County bondholders that the SEC 
investigators misquoted them and used high pressure methods in any efforts to 
get them to make erroneous statements. I emphatically deny that any high- 
pressure methods were used at any time and that bondholders were misquoted. 
This memorandum of March 7, 1946, it is to be remembered, was never submitted 
to Commission personnel for comment and we were, therefore, never given an 
opportunity to point out the many fallacies and inaccuracies in it. 


(1) Certain letters submitted to the Department of Justice by Fly and 
Whitehair (for the complete analysis of 25 of the letters submitted to 
Caudle by Whitehair and Fly, see section III (e) (3) of this state 
ment and exhibit F.) 

Also in the conclusion Caudle recites that Fly and Whitehair had submitted 
photostatic copies of numerous letters from investors in Citrus County bonds. 
He refers particularly to part 4 of Mr. Fly's file containing 25 letters from invest 
ors, 24 of whom are named in the indictment as being among those defrauded. He 
states that the purport of the letters is that all of the senders are satisfied with 
the treatment afforded them by Crummer: believe that that company dealt with 
them fairly and honestly and do not wish to lodge any complaint against the 
company. 

In my previous testimony, I read into the record certain letters taken from 
the files of the defendants in these cases which seem to indicate quite clearly 
that they from time to time to suit their purposes induced certain customers to 
sign letters directed to others which had been prepared by the defendants. Hav- 
ing those letters in mind, which I have already read into the record, I would 
like to now comment upon 4 of the 25 letters which Caudle stated were sub- 
mitted to him by Fly.’ 

Letter from W. W. Hetherington, president, the Exchange National Bank, 
Atchison, Kans. Hetherington was a grand-jury witness at the proceedings 
which took place in July and August 1944. Among the letters spbmitted by Fly 
to the Department of Justice was the following: 


2 T!nder sec. IIT (e) (8) there will be found an analysis of 25 letters submitted to Candle 
by Fly. Under that section additional information, and to a limited extent repetitious 
information, is set forth concerning the letters mentioned in this section of the report. 
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THE ExCHANGE NATIONAL BANK 
Eighty-six years of banking service, 1859-1945 


ATCHISON, Kans., November 14, 1945. 
To Whom It May Concern: 


I have been named as a defrauded creditor in a criminal action, indictment 
No. 2518, now pending against R. E. Crummer and others. The Exchange 
National Bank, Atchison, Kansas, is named as a defrauded creditor in other 
criminal action, indictment No. 2517, now pending against R. E. Crummer and 
others; both actions being in the United States district court of Kansas. 

I wish to advise that in all my transactions, as well as those of this bank, 
with R. E. Crummer, or any of the other defendants named in such criminal 
actions, at no time were any misrepresentations made either through the United 
States mails or orally, by R. E. Crummer or other defendants. On the contrary, 
such representations at all times truly and accurately stated the facts and cir- 
cumstances as they then existed. 

The above comments apply with equal force and effect as regards transactions 
with Mrs. Gail Allen, Miss Fannie Webb, and Mr. Peter Sweers whose trans- 
actions also came within my personal knowledge. These three parties, last 
named, are also identified as defrauded creditors in criminal action, indictment 
No. 2518. 

R. E. Crummer, his companies, and associates enjoy an enviable record of 
fair dealing with their clients so far as my knowledge extends. 

This statement is made freely and voluntarily as an individual and as presi- 
dent of the Exchange National Bank, Atchison, Kansas. 

W. W. HETHERINGTON, President. 


The Commission's investigation disclosed that Hetherington advised Mrs. Gail 
Allen, Miss Fannie Webb, and Mr. Peter Sweers, owuers of series 1933 Citrus 
County bonds, in their dealings with Crummer. 

Hetherington, on December 17, 1943, signed a statement for Commission rep- 
resentatives which reads, in part, as follows: 

“* * * Sometime during the year 1941 I was advised by Mr. Earl! Shell or Mr. 
Lloyd Muir, representatives of R. E. Crummer & Company, that the Citrus 
County bonds owned by these persons (Gail Allen, Peter Sweers, and Fannie 
Webb) had been called for payment and that it would be necessary for them to 
turn their bonds in. I was told by this representative there was to be a refund- 
ing of the bonds and that R. ZH. Crummer & Company had purchased the new 
refunding bonds from the county at a premium. I was told that if the above 
named persons wished to purchase the new refunding bonds, it would be neces- 
sary for them to pay a premium for them, * * *” [Italic ours.] 

The statement which Hetherington stated was made to him by either Muir or 
Shell is wholly false, for the Commission's investigation disclosed that Crummer 
received a fee of 214 points or $25 per bond for each bond exchanged under his 
refunding contract. 

Peter Sweers, one of the customers who followed the advice of Hetherington 
and a Crummer representative, signed a statement to the effect that a Crum- 
mer agent told him that if he wanted to buy a new bond he would have to pay 
$50 because the old bond was worth only $950. Sweers was over 85 years of age, 
deaf, and almost totally blind. 

Gail Allen, Peter Sweers, and Fannie Webb, by reason of the allegedly false and 
fraudulent method of operation of Crummer in this instance as charged in the 
Citrus County indictment were defrauded. Further details are contained in 
the Commission’s Report of Investigation, a copy of which was available to Mr. 
Caudle and his associates. 

Incidentally, also submitted by Fly was the following letter, apparently from 
Fannie Webb: 

12-31-43. 
Mr. R. E. CruMMER. 

Dear Str: In the later part of December a Mr. Mansfield came to see me about 
a bond I held that I had bought through your company. At first I did not want 
to show them to him. Eventually I did. 

I told him since the first money I saved I had invested through your company. 
That you had always been honest, straightforward, or, words to that effect, and 
courteous. 

Courtney Turner, your Atchison representative, was a personal friend of mine. 
Mr. Miner was all one could ask for in accommodation. 
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It must be a little trying to your agents when they have to do business with 
one that does not know much about it. 
Thanking you for all past favors, I am 
Sincerely, 
FANNIE Wess (Miss), 
311 N St. 


Howard Gordon, vice president, First National Bank, Leavenworth, Kans.— 
Mr. Gordon was a grand jury witness at the proceedings which took place in 
July and August 1944. Among the letters submitted by Fly to the Department 
of Justice was the following: 


182—OLpEst BANK IN KANSAS 
Capital & surplus $234,000 
FIRST NATIONAL BANK 


LEAVENWORTH, KANS., November 16, 1945. 
To Whom It May Concern: 

I have been informed that the First National Bank, Leavenworth, Kansas, 
is named as a defrauded creditor in a criminal action, indictment No. 2518, now 
pending against R. E. Crummer and others, such criminal action being in the 
United States district court of Kansas. 

This is to state that in all dealings of this bank with R. E. Crummer or any 
other of the defendants named in such criminal action, there were not at any 
time any misrepresentations made, either through the United States mails or 
orally by R. E. Crummer or the other defendants. I have no hesitancy in stat- 
ing that at all times such representations truly and accurately reflected facts 
and circumstances as they then existed. 

As far as my knowledge goes, I am glad to say, individually, that R. E. Crum- 
mer, his companies, and associates have always enjoyed an enviable record of fair 
dealing with their clients. 

As vice president of the First National Bank, Leavenworth, Kansas, I am 
making this statement freely and voluntarily. 

(Signed) Howard Gordon, 
Howarp GORDON, 
Vice President. 


While Gordon stated that with reference to Crummer, “* * * there were not at 
any time any misrepresentations made, either through the United States mails 
or orally by R. E. Crummer or the other defendants, I have no hesitamey in 
stating that at all times such representations truly and accurately reflected facts 
and circumstances as they then existed,” the Commission's investigation dis- 
closed that 10 series 1933 Citrus County bonds owned by the bank were turned in 
to Crummer because the bank had been told that they were called. Actually the 
bonds were not called but_were exchanged on a par-for-par basis. Crummer 
thereafter sold to the bank 10 series 1940 bonds at a premium which the bank was 
entitled to receive under the refunding contract on a par-for-par basis. 

Further details are contained in the Commission’s Report of Investigation, a 
copy of which was available at all times to Mr. Caudle and his staff. 

Herbert F. Laing, bond supervisor, The Security Benefit Association, Topeka, 
Kans.—Mr. Laing was a grand-jury witness at the proceedings which took place 
in July and August 1944. Among the letters submitted by Fly to the Department 
of Justice was the following: 

Tue Security BENEFIT ASSOCIATION, 
INVESTMENT DEPARTMENT, 
Topeka, Kansas, 15 November 1945. 


To Whom It May Concern: 


The Security Benefit Association is named as a defrauded creditor in a criminal 
action indictment No. 2518, now pending against R. E. Crummer and others, such 
criminal action being in the United States district court of Kansas. 

As bond supervisor for the Security Benefit Association it is my duty to handle 
all transactions involving the purchase or sale of bonds by the association. 
I wish to advise that in all transactions that I have handled between the Security 
Benefit Association and R. E. Crummer and any other of the defendants named 
in the above-mentioned criminal action, to the best of my knowledge there were 
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never any misrepresentations made either through the United States mail or 
orally by R. E. Crummer or the other defendants. On the contrary I am of the 
opinion that such facts and circumstances as there existed at the time were 
truly and accurately stated. Insofar as I know R,. E. Crummer and his associates 
have dealt fairly with their clients and enjoy a good reputation. 
Very truly yours, . 
(Signed) Herbert F. Laing, 
Hersert F. LAING, 
Bond Supervisor. 
HPL: rd. 


While Laing stated in #he letter that to the best of his knowledge, there were 
never any misrepresentations made either through the United States mails 
or orally by R. E. Crummer or the other defendants, the Commission's investi- 
gation disclosed that as a result of the allegedly false and fraudulent scheme 
and artifice practiced by Crummer in the Citrus County case, the Security Benefit 
Association was deprived of the right to obtain 50 series 1940 bonds on a par- 
for-par basis in exchange for 50 series 1933 bonds which it owned. Actually, 
Crummer sold the 50 series 1940 bonds to the insurance company at a premium 
of $4,776.61 when it was entitled to an opportunity under the refunding con- 
tract to receive these bonds at no cost other than their original 50 bonds. 

Further details are contained in the Commission’s Report of Investigation, 
a copy of which was available at all times to Mr. Caudle and his staff, 

Irving B. Parmellee, president, the Leavenworth National Bank, Leavenworth, 
Kans.—Among the letter submitted to the Department of Justice by Fly was 
the following: 


Tuer LEAVENWORTH NATIONAL BANK 
UNITED STATES DEPOSITARY 
Capital, $150,000—Surplus, $150,000 


LEAVENWORTH, Kansas, November 11, 1945. 
To Whom It May Concern: 

I, Irving B. Parmelee, as president of The Leavenworth National Bank, 
Leavenworth, Kansas, make this statement freely and voluntarily. 

The Leavenworth National Bank, Leavenworth, Kansas, is named as a de- 
frauded creditor in a criminal action, indictment No. 2517, now pending against 
R. KE. Crummer and others, such criminal action being in the United States 
district court of Kansas. 

I wish to advise that in all transactions of the Leavenworth National Bank, 
Leavenworth, Kans., with R. E. Crummer or any other of the defendants named 
in such criminal action, at no time were any misrepresentations made, either 
through the United States mails or orally by R. KE. Crummer or the other 
defendants. On the contrary, such representations at all times truly and 
accurately stated facts and circumstances as they then existed. 

I wish to further say individually that R. 8. Crummer, his companies, and 
associates enjoy an enviable record of fair dealing with their clients so far as 
my knowledge extends. 

(Signed) Irving B. Parmellee, 
IrvING B. PARMELLEE, 
President. 
IBP : mb. 


While Parmelee stated, in part: 

“* * * at no time were any misrepresentations made, either through the 
United States mails or orally by R. E. Crummer or the other defendants. On 
the contrary, such representations at all times truly and accurately stated facts 
and circumstances as they then existed,” 


the Commission’s investigation disclosed that as a result of the allegedly false 
and fraudulent scheme practiced by Crummer in the Panama City case, the 
bank of which Parmelee is president sustained a loss of approximately $4,059.20 
involving $8,000 par value Panama City bonds dated August 1, 1927, due (3) 
August 1, 1931, and (5) August 1, 1930, with August 1, 1930 and subsequent 
coupons attached. 

Parmelee was questioned under oath by me on or about January 17, 1944, 
relative to the bank’s transactions with Crummer, and with reference to his 
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general knowledge of the status of the bonds owned by the bank and Crummer’s 
activities concerning them he seemed to be fairly well in the dark. He indi- 
cated that if he had understood the full details, particularly with reference 
to the opportunity to reacquire the interest claims, previously referred to in 
this statement, he would have done so. 

Upon being questioned concerning this matter, Mr. Parmelee testified as fol- 
lows: 

“A. (by Parmelee): ‘Upon the receipt of this letter I didn’t realize that by 
purchasing the past-due coupons on these bonds at the price paid to us for them 
that I could exchange them for new refunding bonds sufficient to make a dif- 
ference of some $2,000. I didn’t realize, on the receipt of this particular letter, 
that there was such a wide discrepancy between the amount we had received 
for past-due coupons and the offer that they gave us of repurchasing these coupons 
at the price they had paid us and they, in turn, use this coupon money to pur- 
chase the new refunding issue bonds, as stated in their letter. If I failed to 
take advantage of their offer it was simply due to my oversight in not having 
that particular paragraph fully explained to me. I don’t know what else I can 
Say.’ 

“Q. (by Brown). Well, why didn’t you have it explained to you? 

“A. (by Parmelee). Well, I had so much confidence in Crummer & Co. and 
Courtney Turner and Lloyd Muir that anything they recommended I was glad to 
accept. 

“Q. (by Brown). And did Mr. Muir recommend that you accept the proposition 
as you did accept it: That is, that you sign the consent, which is Commission’s 
exhibit No. 30? 

“A. (by Parmelee). I don’t think so; yes, sir. 

“Q. (by Brown). And as a result of his recommendation you did sign it? 

“A. (by Parmelee). Yes. 

Further details are contained in the Commission’s report of investigation, a 
copy of which was in the hands of Mr. Caudle and his staff. 

Frank L. Carson, chairman of the board of the First National Bank in Wich- 
ita.—Carson was a grand jury witness in the proceedings which took place in 
July and August 1944. The material submitted to the Department of Justice 
by Fly and Whitehair contained a statement by F. L. Carson which appeared in 
a newspaper in which Carson is quoted as saying: 

“I feel confident that when the complete story is told these men, who have 
the confidence and good will of this whole community, will be cleared of the 
charges that have been made against them.” 

Carson informed Commission investigators that Carrie May Carson, his wife, 
and Frances Cossman, her sister, were the owners of three $1,000 Citrus County 
bonds which they had inherited from their parents. He stated that he has 
handled their investment transactions including those bonds. 

He informed us that a Crummer salesman advised him that these bonds were 
called for payment and gave us a receipt which he stated he received from R. B. 
Crummer & Co., which reads as follows: 


R. E. CruMMerR & CoMPANY 
Incorporated (No. 13942 W) 
INVESTMENT SECURITIES 
WICHITA, KANSAS 
Date: Aug. 27, 1941. 
We are accepting the following described securities for collection: 
Mise Bonds: 
Citrus Co Fla R&B RFDG 414/6% Bonds 
Dated 11-1-35 
Nos. 1277/1279 
Due 11-1-63, Called 
with coupons due 11-1-—41 and sca 


When this item is paid please issue two checks as follows: 
one half to Carrie May Carson c/o F. L. Carson 
one half to Frances Cossman e 
Received from: F. L. Carson, First National Bank in Wichita, Wichita, Kansas. 
R. E. CruMMER & CoMPANY 
By /S/ T. H. Krier, Agent 
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He also gave us a letter which he received from R. FE. Crummer & Company, 
dated November 20, 1941, concerning this transaction, which reads as follows: 


R. E. CRUMMER & COMPANY 
(Incorporated ) 


INVESTMENT SECURITIES 
Schweiter Building 


WICHITA, KANSAS, November 20, 1941. 
Re $3,000 Citrus County, Florida, RB RF DG Bonds 


Mr. FRANK L. Carson, Pres. 
First National Bank, Wichita, Kansas. 


DeaR FRANK: We enclose herewith our checks, payable as follows: 


#12955 Carrie May Carson 
#12954 Frances Cossman 


These checks are in payment of the $3,000 Crrrus County, FLoripa, bonds which 
were called for payment as of November 1, 1941, together with the November 1, 
1941, interest coupons which totaled $67.50. 

With best wishes, we are 

Yours very truly, 
R. E. CRUMMER AND COMPANY, 
(Signed) Roy F. Preston, Vice President. 
RFP: SS 
Encl. 


Concerning the receipt set forth above, particular attention is called to the 
following three important items: 

The date, August 27, 1941. 

The words, “We are accepting the following described securities for 
collection.” 

With reference to these Series 1933 bonds, the word “called.” 

Concerning the letter set forth above, particular attention is called to the 
following: 

The date, November 20, 1941. 

The wording in part of the letter, “These checks are in payment of the 
$3,000 Citrus County, FLoripA, bonds which were called for payment as of 
November 1, 1941, together with the November 1, 1941, interest coupons which 
totaled $67.50.” [Italics ours.] 

The Commission’s accounting investigation disclosed that on October 9, 1941, 
Crummer exchanged these $3,000 Citrus County bonds for Citrus County Series 
1940 bonds which were sold by Crummer at a premium of 10714 or approximately 
a profit of $225. In addition, Crummer received a fee from the county of $75 for 
a grand total of approximately $300, 

In this transaction, Crummer had, therefore, exchanged the bonds which the 
company had picked up on a collection receipt dated August 27, 1941, on repre- 
sentation of call, on October 9, 1941, and not only did not, remit to the customer 
what it represented it would do in the collection receipt, but itself exchanged these 
bonds belonging to this customer approximately a month and a half before it had 
even paid the customer for the bonds. Furthermore, it is evident from this that 
Crummer picked up the bonds from Carson on the representation that they were 
called; whereas, as a matter of fact, they were not called but exchanged. 

Further details are contained in the Commission's Report of Investigation, a 
copy of which was in the hands of Mr. Caudle and his staff. In addition, details 
of what happened to the Frances Patterson Trust Estate which was administered 
by Carson’s bank, in connection with the Panama City program, is even more 
interesting. Full details of this transaction were in the Commission’s files of this 
case which were available to the Department of Justice. 

J. H. Stewart, Jr., treasurer, the Farmers & Bankers Life Insurance Co.— 
Stewart was a grand jury witness in the proceedings which took place in July and 
August 1944. Among the letters submitted by Fly to the Department of Justice 
was the following: 
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THe FARMERS & BANKERS LIFE INSURANCE Co., 
Wichita, Kans., January 4, 1944. 
R. E. CrumMer & Co., 
200 Schweiter Building, Wichita, Kans. 

GENTLEMEN: Answering your letter of December 28 regarding interference 
with your customers by men professing to come from the Securities and Exchange 
Commission, I am glad to advise you that no such individuals have called on 
us at any time, nor had we known prior to receiving information from you that 
any such program was under way. 

As a consequence, I have not made any complaint to any representatives of any 
bureau, of the Crummer Company or its predecessors of any of the methods and 
practices followed by the Crummer Company. 

While I have not been in entire harmony with some of the Crummer Com- 
pany’s activities in the past, I have confined my criticism and conversations, with 
officers of this company and with employees of the Crummer Company. 

You may rest assured that I have no intention of giving aid and comfort to 
bureaucratic employees, whose mission and purpose is the persecution of legiti- 
mate business. 

Yours very truly, 
THe FarMers & BANKERS LiFe INSURANCE CO., 
By J. H. Stewart, Jr., Treasurer. 


Securities investigators later interviewed Mr. Stewart concerning the trans- 
action of his company with Crummer in Citrus County bonds. 

Stewart signed a statement in which he stated, among other things, that the 
bond register sheet of the Farmers & Bankers Life Insurance Co. indieated 
that $10,000 par value series 1933 Citrus County bonds owned by the company 
were delivered to R. E. Crummer & Co. for collection on August 8, 1941. He 
further stated that this record indicated that the insurance company was advised 
that the bonds were called for payment as of November 1, 1941. 

Stewart turned over to us a letter from R, E. Crummer & Co. concerning these 
bonds, dated November 20, 1941, which reads as follows: 


R. E. CrumMMer & COMPANY 
(Incorporated) 


INVESTMENT SECURITIES 
Schweiter Building, Wichita, Kansas 


NOVEMBER 20, 1941. 
FarMers & BANKERS LiFE INS. Co., 
Wichita, Kansas. 

GENTLEMEN: We are pleased to enclose herewith our check No. 12957 in the 
amount of $10,225.00 in payment of your $10,000 Crrrus County FLorma R&B 
REFUNDING Bonps Nos. 383/392 which were called for payment November 1, 1941. 
This check also includes the November 1, 1941, coupons clipped from the above- 
mentioned bonds. 

Yours very truly, 

R. BE. CromMer & Company, 
(Signed) Roy F. Preston, 
Vice President. 

RFP:FO 
In connection with this above transaction, the following facts are important: 

The insurance company turned the bonds over to Crummer for collection, 
on representation of a call for payment on August 8, 1941. 

The insurance company did not receive payment for the bonds until NVo- 
vember 20, 1941. 

The Commission’s accounting investigation disclosed that these $10,000.00 
Series 1933 Citrus County bonds were exchanged on a par basis by Crummer 
through the First National Bank of Chicago, Exchange Agent,,on August 14, 
1941. 

The Commission's accounting investigation further disclosed that, although 
Crummer had taken the bonds from the insurance company for collection on 
representation of call, Crummer on its books and records set the bonds up as 
company owned on August 31, 1941, or approximately two weeks after the 
bonds had been erchanged and cancelled and approximately 214 months 
before the insurance company was paid for the bonds. The Series 1940 
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bends which Crummer received in exchange for the Series 1933 bonds were 
sold at a premium of approximately 74 points per bond, a total of $750.00. 
In addition, Crummer received a fee of $25.00 per bond, or $250.00 from the 
County, for exchanging the bonds. 

The information concerning the transactions of this insurance company was 
all available to Mr. Caudle and his staff. 

A separate analysis has been prepared of a large number of other letters 
submitted by Fly to Caudle. This has been marked exhibit F and is attached 
hereto as a part of this statement. That exhibit contains a reference to the 
letter and the facts concerning the transactions in which the writer of the letter 
was involved as disclosed by the Commission’s investigation. The summaries 
of the transactions as set forth herein and in the exhibit indicate quite clearly 
what has been contended by Commission attorneys; that is, that the bondholders 
in the Citrus case or the Panama City case did not know and were not informed 
by Crummer of the exchange provision in the contract in the Citrus case and in 
the Panama City case were not informed of the collections made on the judg- 
ment, of the amounts of their undivided interests in that judgment, and were 
generally misled as to their rights and Crummer’s obligations under the various 
doeuments, including the powers of attorney, the temporary representation agree 
ments, and the extensions thereof. Under these circumstances, which were 
explained on more than one occasion to the Department of Justice officials, 
customers of Crummer could not reasonably be expected to file many complaint 
letters, although some were filed as I have previously set forth. 


(2) Caudle contends that the fact that the bondholders had rights of 
erchange is not clear from reasonable doubt 


In the conclusion of his memorandum of March 7, 1946, to the Attorney General, 
Caudle stated that in his view it seemed that the Government was relying on 
two factors in the hope of obtaining a conviction: (1) That the contract gave 
to the bondholders the rights to exchange their old for new and that Crummer 
and his agents did not make this fact known to the holders of the 1933 issue; 
and (2) that Crummer and his agents misrepresented to the bondholders that 
the 1933 bonds had been called, whereas such was not the case. Caudle said that 
the fact that the bondholders had rights of exchange is not clear from reasonable 
doubt. 

Mr. Hart and I have already testified before the subcommittee setting forth 
our reasons why it is the Government’s position that the holders of the series 
1933 bonds were entitled to receive the series 1940 bonds on a par-for-par basis, 
and it is not intended here to labor the point. However, in view of the great 
stress which Caudle, Paisley, Whitehair, and Fly place on this point, it is deemed 
important to set forth additional reasons why it was, and is, our position that 
the bondholders, and not Crummer, had the right to exchange on a par-for-par 
basis. 

I have previously testified that various persons holding official positions of 
importance in Citrus County were interviewed during these investigations. 
These persons are us follows: 

James E. Connor, clerk of the Circuit Court, Citrus County, Fla., and ex officio 
clerk of the Board of Commissioners of Citrus County. (See p. 547, Commis- 
sion’s report of investigation.) 

Fred EB. Marlow, chairman, Board of Commissioners, Citrus County. (See p. 
554, Commission's report of investigation. ) 

J. K. Kelley, member, Board of Commissioners, Citrus County. (See p. 557, 
Commission’s report of investigation.) 

James Rooks, member, Board of Commissioners, Citrus County. (See p. 
Commission’s report of investigation. ) 

W. R. Chalker, member, Board of Commissioners, Citrus County. (See p. 
Commission’s report of investigation. ) 

Brown Dumas, member, Board of Commissioners, Citrus County. 

George Scofield,‘ attorney for Board of Commissioners, Citrus County, Fla. 


* When Scofield was questioned by Securities Investigator Butler and me in 1944, he stated 
that R. EB. Crummer & Co. under see. VIII (3) of the refunding contract was hired as fiscal 
agent by Citrus County to offer bondholders an opportunity to exchange the bonds on a par 
basis for a fee (p. 552, SEC Report). However, when Scofield was questioned by Senate 
Investigator George Moore (p. 12, vol. 1, green books) he was asked the following question 
and made the following answer: 

“@ * . * 7” . * 
“Mr. Moore. Was there any exchange feature in that contract? 
“Mr. SCOFIELD, There was none. 

“se * * 7 , 


807388—53—pt. 1——-56 
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All of the above individuals testified before the grand jury which returned the 
indictment in the Citrus County case. All of the above individuals, with one 
exception, have stated that it is their understanding that under the refunding 
contract of October 7, 1940, the bondholders were to have the right to exchange 
their series 1933 Citrus bonds for the new series 1940 Citrus bonds on a par-for- 
par basis, and that Crummer was being paid a fee of 24% points a bond to contact 
the owners of the series 1933 bonds relative to this exchange on a par-for-par 
basis. 

The one exception to this understanding was Commissioner Rooks. He said 
during an interview that he remembers Jack Crummer of R. E. Crummer & Co. 
discussing the contract with him and other members of the board but does not 
remember any of the details. He said he was in favor of the contract because 
he wanted to reduce the taxes of the county. He said further that he does not 
remember anything concerning the exchange provision of the contract. He read 
over several provisions of the contract during the interview but was unable 
to make any independent analysis of them except to state that he guessed they 
meant what they said. 

Rooks further stated that he generally depended upon attorney George Sco- 
field, the board attorney, to explain the legal matters coming before the board, 
and that Scofield had been very active in working out the details of the refunding 
operation. 

With reference to George Scofield, the county attorney, it is to be remembered 
that he was paid a fee of $5,000 by Crummer in connection with this refunding. 
Scofield stated that the contracts and resolutions passed by the board of county 
commissioners were prepared by representatives of R. E. Crummer & Co., and 
not by him as attorney for the board. This was verified by County Clerk James 
E. Connor, who stated that the contract, resolutions, and other documents per- 
taining to this refunding were all prepared in the office of R. KE. Crummer & Co., 
Orlando, Fla., and were usually mimeographed. He said he knew this because 
R. S. Crummer & Co. on occasions sent him resolutions to be passed by the board, 
and on other occasions Attorney Scofield would bring him resolutions to be passed 
by the board which were still in R. E. Crummer & Co, envelopes. 

In view of the understanding of the county officials of Citrus County, I again 
wish to refer to Mr. Crummer’s letter of September 5, 1940, which reads in part 
as follows: 

“The contract should permit the actual sale of the refunding bonds and probable 
purchase by us at a price which would give us the equivalent of a 244 refunding 
fee, without, of course, revealing the probable course of procedure in the agree- 
ment at the present time. Good-faith deposit of $10,000. Citrus County bonds 
should be provided.” * [Italic mine.] 


If Scofield is questioned concerning this matter. it is suggested that it be under oath and, 
inasmuch as the subcommittee has been permitted to examine the grand-jury transcript in 
this case, examination of Scofield’s testimony under oath is also suggested. 

‘During the subcommittee hearings, Paisley testified that he accepted the word of 
Robert J. Pleus, one of Crummer’s attorneys, relative to this case, and in my testimony I 
referred to a letter written by Pleus to Caudle dated February 22, 1946, which mainly 
refers to the refunding contract with Citrus County of October 7, 1940, and the fact that 
Pleus admitted that he was responsible in effect for drafting said contract as it was drafted. 
In that letter, among other things, he stated as follows: 

“In the discussion leading up to the authorization of this contract by the county, every 
feature thereof was discussed and approved by the county attorney, and there can be no 
deubt but that it was understood by all parties involved that the performance of the con 
tract was a matter exclusively between the company and the county ; that the company had 
exclusive right to go out and assemble the bonds by purchasing from the then holders, and 
it alone had the right to then exchange those bonds so acquired for the proposed permanent 
refunding bonds. * * *” 

This statement is certainly contrary to what was developed by the Commission and Post 
Office Department during its investigation of the Citrus County case. As I have previously 
shown, the county attorney, the county clerk, and four of the five county commissioners, 
who voted on th's contract, have stated in writing or under oath that it was their under- 
standing under the contract and in line with the county commissioners’ wishes that the 
bondholders, and not Crummer, were to have the right to exchange the series 1933 bonds 
for the series 1940 bonds on a par-for-par basis and that Crummer was receiving a fee for 
contacting the bondholders, among other things, to give them this opportunity. Pleus 
should have known this. 

* There was some testimony during the subcommittee hearing by eithersthe Department 
of Justice representatives or Fly and Whitehair relative to the difficulty of exchanigng the 
customers’ bonds for the new 1940 Citrus bonds because there was no maturity schedule 
in the contract. It was not by accident that the maturity schedule was omitted, for at 
the bottom of the above letter there appears in handwriting the following language: 

“Do not put the maturity schedule in the contract. 

“E17.” 


“H, J. C.,” it is believed, refers to H. J. Crummer, one of the persons to whom the 
above letter was addressed. 
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For photocopy of letter, see exhibit G. 

Robert J. Pleus, a Crummer attorney, in his letter to Caudle dated February 
29 1946, to which I have referred in my previous testimony, stated in that letter 
in effect that he was responsible for the preparation of a master form of con- 
tract from which the contract of October 7, 1940, with Citrus County was pre- 
pared. Keeping in mind the instructions of Crummer in his letter of September 
5, 1940, that the course of procedure in the future be not revealed in the agree- 
ment “at the present time,” the following should be noted. In his letter to Caudle, 
Pleus stated : 

“* * * * The word ‘exchange’ is not mentioned once in the contract. * * *” 

This appears to be clearly by design and if I remember correctly, Caudle, 
Paisley, and Brooks seemed to be impressed by this fact as an examination of 
their testimony will disclose. If I am not in error, both Paisley and Brooks 
stated before this subcommittee that the word “exchange” did not even appear 
in the contract. 

An examination of the contract confirms what Pleus, Paisley, Brooks, et al., 
have said, that is, that the word “exchange” does not appear. However, Pleus 
in drafting the contract substituted the words “in lieu thereof” for the word 
“exchange.” These words appear in the following sections of the contract of 
October 7, 1940 (for photocopy of this contract, see exhibit H) : 

“SecTron 1. (A) That First Party (Crummer) is hereby employed by Second 
Party (Citrus County) to use its best efforts in an endeavor to accomplish a 
refinancing of the following identified refundable funded indebtedness (therein- 
after sometimes referred to as ‘Original Bonds’) by the issuance in lieu thereof 
of Refunding Bonds * * *.” [First and second parentheses and italic mine. ] 

> * * a * + ’ 

“(B) * * * (2) that, if any of the Original Bonds are retired, Refunding Bonds 
provided to be issued in lieu thereof shall be cancelled, and if any of the Original 
Bonds are now in, or later come into the possession or control of Second party 
but in such manner that they may not be retired, Refunding Bonds provided to be 
issued in lieu thereof shall be so issued, * * *,.” 

» ca * : . * ~ 

“Section IT (A) * * *, said Refunding Bonds to be in an amount sufficient 
to permit delivery of securities hereunder on the basis of a par amount of 
Refunding Bonds being issued in lieu of an equal par amount of Original Bonds, 
a > * Pe 

a * * * . * * 


“Section VIII. (A) That First Party shall hold Second Party harmless for all 
expenses incurred and services rendered incident to * * * (3) assembling said 
Original Bonds and delivering Refunding Bonds in licu thereof; * * *. 

» + * e « * * 

“Secrion X (A) * * * Provided, further, * * * a calculation shall be made as 
to the interest due to maturity on the Original Bonds retired hereunder and the 
interest due to maturity on the Refunding Bonds issued in lieu thereof * * *. 

> ~ * o * * * 

“X (C) That any taxes heretofore levied for Original Bonds, as and when they 
are not needed for payment thereon because of conversion hereunder, shall be 
paid into the Interest and Sinking Fund Account of the Refunding Bonds issued 
in lieu thereof * * *;” [Italic mine.] 


For the purpose of showing the similarity in meaning, I would now like to quote 
certain definitions of the word “exchange” and the words “in lieu of” or “in 
lieu thereof” : 

Corpus Juris Secundum, vol. 33, at page 1, says regarding the word “exchange” 
that it is: 

“A word of precise import, meaning the giving of one thing for another, requiring 
the transfers to be in kind, and excluding transactions into which money enters, 
either as the consideration or as a basis of measure; also the act of giving or 
taking one thing for another which is regarded as an equivalent. It has several 
dictionary definitions, depending on the character of the transaction to which 
it is applied.” 


Webster's International Dictionary, among other definitions, gives the follow- 
ing for the word “exchange” : 
(1) Act of giving or taking one thing in return for another regarded as an 
equivalent ; 
(2) Act of substituting one thing in the place of another. 
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To show the similarity between the word “exchange” and the expression “in 
lieu of” or “in lieu thereof” reference is had to vol. 21 of “Words and Phrases,” 
pages 471 et seq. 

The case of Rutherford v. Oroville-Wyandotte Irr. Dist. (22 P. 2d 505), states 
that the expression “in lieu of” necessarily means “instead of,” “in place of,” or 
“in substitution for.” 

New Amsterdam Casualty Co. vy. Squires (70 S. W. 2d 847), says under statute 
requiring insurance company to file qualifying bond or certificate of deposit of 
securities in lieu of such bond, words “in lieu of” mean “instead of” or “in 
place of.” 

The case of State vy. Minneapolis and St. Louis R. Co. (283 N. W. 244), states 
that the phrase “in lieu of” means “in place of.” 

Reference is again made to Crumrier’s instructions as to not “revealing the 
probable course of procedure in the :.greement at the: present time” and Pleus’s 
apparent following of such instruc.ions. However: realizing that Crummer 
representatives not only prepared the contract but other resolutions and docu- 
ments used in connection with this refunding as well, I wish to call attention 
to the resolution authorizing the issuance of the series 1940 bonds issued “For 
the purpose of refunding and retiring a like amount of legal and valid out- 
standing negotiable coupon bonds of said county; and providing for the manner 
of issuance and payment thereof.” (For photocopy of this resolution, see 
exhibit I.) That document, passed and approved November 18, 1940, which 
was also prepared by Crummer agents, provides as follows: 

“SrcTion 1.* * * (e) Under date of October 7, 1940, this Board ratified and con- 
firmed an agreement pursuant to which R. BH. Crummer & Company was desig- 
nated Fiscal Agent to work in cooperation with this Board in the refinancing 
of the bonded indebtedness of Citrus County, Florida, which agreement con- 
templates the refinancing of the indebtedness evidenced by the aforementioned 
outstanding bonds of said County as hereinafter provided. 

“Section 2. That if any mistake or error shall have occurred in the description 
of any of said outstanding bonds as set forth in Section 1 (b) of this resolution 
herein proposed to be refunded, such mistake or error shall be deemed to be 
immaterial provided the amount of Refunding Bonds issued hereunder does 
not exceed the amount of outstanding callable bonds surrendered in exchange 
or retired by the proceeds derived from sale of any of the Refunding Bonds 
hereby provided to be issued. 

“Secrion 5. * * * (h) That the said Refunding Bonds, Series 1940, are hereby 
authorized to be executed as soon after the adoption of this resolution as may 
be, and promptly upon the completion of the validation of the bonds as provided 
in Section 8 hereof, said executed Refunding Bonds, with the interest coupons 
thereto attached, shall be by the Clerk of said Board deposited with The First 
National Bank of Chicago, in the City of Chicago, Illinois, as escrow agent 
with appropriate directions that as and when the bonds herein authorized to 
be refunded are surrendered, there shall be delivered in exchange therefor a like 
amount of said Refunding Bonds, all pursuant to and as contemplated by the 
agreement hereinbefore identified and pursuant to which R. BE. Crummer & Com- 
pany was designated Fiscal Agent. Said escrow agent shall be authorized and 
directed to cancel the bonds so surrendered and return same to the Clerk of 
said Board with proper report indicating the particular refunding bonds deliv- 
ered in exchange therefor. 

“(i) That such part of said Refunding Bonds authorized by this resolution 
as are not exchanged for presently outstanding bonds, pursuant to the provisions 
of paragraph (h) of this Section, may be sold in the manner prescribed by 
law. * * * 

“Section 6. That the said Refunding Bonds shall be erchanged on the basis 
of par for par for the bonds authorized to be refunded hereunder according to the 
following schedule, the indicated Refunding Bonds to be exchanged indescrimi- 
nately for any of the outstanding bonds listed on the corresponding line or lines 
under the title ‘Bonds to be Exchanged Therefor’.” [All above italic mine.] 

I respectfully submit that the foregoing language in the validation certificate 
which was prepared by Crummer agents clearly indicates that it was the in- 
tention of the county to give the bondholders the right to exchange on a par 
for par basis. 

In addition to the foregoing, attention is also directed to a resolution passed 
by the Board of County Commissioners of Citrus County, Fla., om May 19, 1941, 
also prepared by Crummer agents, which reads in part, as follows: 

“Section I, That reference is hereby made to the resolution adopted by this 
Board ou November 18, 1940 (hereinafter referred to as ‘Refunding Resolution’), 





INVESTIGATION OF THE DEPARTMENT OF JUSTICE 877 


in connection with the authorization, validation and exchange of bonds identified 
as ‘COUNTY oF CITRUS, STATE or Fiona 4% RoAp AND Bripce REFUNDING Bonps, 
Series 1940, Darep NovembBrr 1, 1940, in THE aMOUNT oF $1,243,000.00’ (herein- 
after referred to as ‘Refunding Bonds’). Said Refunding Resolution describes 
the outstanding indebtedness to be refunded (hereinafter referred to as ‘Orig- 
inal Indebtedness’), and the Refunding Bonds to be issued, and sets forth a 
schedule under which exchanges of one type of security shall be made for the 
other. 

“Section II. (A) That the Clerk of this Board be and is hereby instructed to 
de and perform the following acts, to wit: all of which shall be paid for by R. BE. 
Crummer & Company 

“(a) Forward to the State Treasurer as County Treasurer ex officio and Treas- 
urer of the State Board of Administration, Tallal.assee, Florida two (2) certified 
copies of this resolution, together with two (2) certified copies of the aforesaid 
Refunding Resolution ; 

“(b) Forward to The First National Bank of Chicago, in the City of Chicago, 
Illinois (hereinafter referred to as ‘Exchange Bank’, or ‘Bank’) one (1) certified 
copy of this resolution accompanied by certified copy of said Refunding 
Resolution. 

“Szorion III. That it is hereby found and recited as follows: 

“(A) That Refunding Bonds in the amount named have been heretofore duly 
validated and in executed form have been, or will shortly be, deposited with 
the Lachange Bank. 

“(B) That instructions for the delivery of said Refunding Bonds in ez- 
change for Original Indebtedness are contained in the following portions thereof, 

“Section IV. The Exchange Bank is hereby authorized to make deliveries of 
said Refunding Bonds in accordance with the following: 

“(A) Deliver—any of the Refunding Bonds of said issue in exchange for, and 
upon surrender of, any of the outstanding Original Indebtedness described in 
the schedule contained in the Refunding Resolution, and in accordance with the 
procedure therein outlined, said exchanges to be consummated at such time as 
said Bank shall be advised by R. E. Crummer & Company that it is proper to 
do so. The Bank shall cancel the Original Indebtedness surrendered and send 
the same to the person hereinafter designated to receive any reports, indicating 
the particular Refunding Bonds delivered in exchange therefor. 

“(B) Hachanges hereunder shall be made on the basis of a par amount of 
Refunding Bonds being issued in exchange for and upon the surrender of an 
equal par amount of Original Indebtedness. * * *” [All above italics mine.] 
Photocopy of this resolution ‘is attached as Exhibit No. J. 

The omission of the word “erchange” in the Refunding Contract of October 7, 
1940, and the substitution of the words “in lieu of” or “in lieu thereof’ would 
lead a reasonable person acquainted with the pertinent facts to suspect that the 
contract of October 7, 1940 was indeed prepared in such a manner that the 
course of probable procedure in the agreement in the future would not be re- 
vealed in the document “at the present time.” In addition, while the defendants 
made a studied and deliberate effort to eliminate the word “exchange” in the Re- 
funding Contract of October 7, 1940 by substituting the words “in lieu of” and 
“in lieu thereof,” it shovld be remembered from an examination of the defini- 
tions previously cited in this Statement that the legal import of these words is 
the sume. 

On or about September 5, 1940, when Crummer directed the preparation of 
the refunding contract of October 7, 1940, Citrus County bonds were selling below 
par. In his letter to Caudle, dated February 22, 1946, to which I have previously 
referred, Robert J. Pleus, the Crummer attorney who drew the contract, stated 
as follows: 

“In October 1940 Citrus County bonds were nominally quoted at about 92 cents 
and interest.” 

If the bonds continued to sell below par, it was obvious that Crummer would 
do what he was obligated to do under the contract of October 7, 1940, that is, 
exchange the bonds with the bondholders on a par-for-par basis. This is what 
had been done by Crummer in the earlier refunding of the Citrus County debt 
in 1934, which is referred to in the indictment in the Citrus case. 

Crummer apparently realized that the bond market was rising and he, there- 
fore, wanted to be in a position to maneuver so that he could take advantage of 
bonds selling above par if such were the case at the time the refunding was put 
into operation, while at the same time obtaining a fee from the county. 
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The first exchanges were made through the First National Bank of Chicago, 
exchange agent, on August 14, 1941, at which time $348,000 par value were 
exchanged. Final exchanges were made on October 14, 1941. By June 20, 1941, 
Crummer realized that the series 1940 bonds would sell above par and on that 
date instructions were given relative to this operation by letter. Among other 
things, in this letter it was stated as follows: 

“It is Mr. Crummer’s idea that we should assemble the original bonds in 
sufficient volume to meet the requirements and ourselves exchange the original 
bonds for refunding bonds. Mr. Crummer will discuss with the Chicago office 
the method to be used in assembling the bonds.” (Italic mine.) (Exhibit K.) 

By July 8, 1941, or over 1 month prior to the making of any exchange, Crummer 
had already set the price at which the series 1940 bonds should be sold, and that 
they should be sold at a price ranging as high as 108.29, or giving Crummer a 
premium up to $82.90 per bond. This is established by a letter written on July 8, 
1941, to the Wichita office of Crummer by a Crummer employee, which reads as 


follows: 
JuLy 8, 1941. 
Vv. T. McComss, 
Wichita Office. 
DEAR VERNON: We attach hereto schedule of suggested prices which we feel 
should apply to the Cirrus County Bonbs which will probably be released shortly. 
It is our opinion that approximately the same schedule should be applied to 
other issues of similar character which we anticipate releasing in the near future. 
Yours very truly, 
/S/ HAT 
HAT’ejr. 
Citrus County price schedule 


| 
| Appr-ximate 
| price 


Approximate | 


Maturity price 


Maturity Basis 


102. 47 1957 3.40 107. 36 
103.90 || 1958 ; . 3. 40 107. 70 
105.05 || 1959 ? | 3. 40 | 103. 03 
105.68 || 1960__ } 3. 50 | 105. 9D 
105. 80 1961 3. 50 | 107. 15 
105.45 || 1962 = | 3. 50 | 107. 39 
105. 62 || 1963 ght ete : 3. 50 | 107. 63 
105. 61 1964 . | 3. 50 107. 85 
106. 21 1965 Lesa 3. 50 108. 07 
aa eer 3. 50 108. 29 
106, 89 1967 tale onal 3. 60 106. 72 
106. 89 || 1968_____- 3. 60 106. 87 
107. 35 1969 ew 3. 60 107. 02 
105. 64 1970 aéeebudbbéus 3. 107 16 
107. 00 


z 


9 
2 
3 
3. I 
3. 
a 
3.2 
3.7 
3.3 
3.3 
3 
3 


7-8-41 
ejr 


It can thus be seen that while asserting to the contrary, the defendants inp 
the Citrus County case took no risk whatsoever in this refunding operation. 
Their plain duty under the contract was as fiscal agent to exchange the bonds 
with the bondholders on a par-for-par basis. For this service they were assured 
a fee of $25 per bond. Rather than performing as the contract provided, Crum- 
mer, knowing that the new bonds would sell at a premium, decided to deprive 
the bondholders of the right to exchange the series 1933 bonds for the more 
valuable series 1940 bonds. This was accomplished by misrepresenting to the 
owners of the 1933 bonds that they had been, would be, or were being called 
for payment and deliberately failing to disclose to them the exchange feature 
of the contract. Through this device Crummer obtained possession of the series 
1933 bonds, thereafter exchanged them for their own account for the more 
valuable series 1940 bonds and sold the 1940 bonds at a premium. This in part 
is the scheme to defraud as alleged in the Citrus County indictrhent. 

Finally in considering whether the bondholders or Crummer had the right to 
exchange the bonds on a par-for-par basis, attention is again directed to section 
VIII (A) of the refunding contract of October 7, 1940, which enumerates the 
duties and obligations of Crummer. This section provides that first party 
(Crummer) shall hold second party (Citrus County) harmless for all expenses 
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incurred and services rendered incident to printing the said refunding bonds; 
obtaining the approving opinion of general market bond attorneys and all other 
expenses in connection therewith. In addition, under (3) thereof it is provided 
that Crummer will hold Citrus County harmless for all expenses incurred in 
“(3) assembling said original bonds and delivering refunding bonds in lieu there- 
of” ; under section LX of the contract the manner of compensation of Crummer by 
the county is provided ; that is, by Citrus County paying to Crummer a sum equal 
to 24% percent on the par value of the refunding bonds or $25 per bond, as 
previously shown, 

If Crummer’s construction of this contract is right, why would the county 
pay Crummer, and why would Crummer agree to be responsible for all expenses 
incurred in “assembling said original bonds and delivering refunding bonds in 
lieu thereof”? Does this mean that the Crummer organization was to assemble 
the bonds from itself and was it to deliver the new refunding ronds to itself? 
And was that why it was being paid by the county? 

Even though, contrary to the fact, it were conceded arguendo that the bond- 
holders did not have the absolute right to exchange their series 1933 bonds for 
series 1940 bonds, the county intended to give them the privilege of making such 
exchange and the failure of the Crummer group to inform the bondholders of 
this privilege clearly amounted to fraud. 

I submit it is evident that Crummer, in the light of its position as agent 
and its positive duties under the refunding contract of October 7, 1940, should 
have informed the bondholders of their right and privilege to exchange the 
bonds on a par-for-par basis. 

In considering this matter, I further submit that it is ridiculous to contend 
that Citrus County would give to a refunding agent who had little or no money 
invested in the securities of the municipality the exclusive right to exchange 
the series 1933 Citrus County callable bonds for the more valuable series 1940 
bonds while denying that right to the owners of the bonds who had invested 
their money in the securities of the municipality, especially since the refunding 
agent was to receive a fee of $25 per bond from the municipality. 

Last, but by no means least, I believe what has been set forth in this section 
of my statement clearly establishes that it was the intention of Citrus County 
to give the owners of the series 1933 bonds an opportunity to exchange them 
for the series 1940 bonds. If any bonds remained unexchanged, it was the 
intention of the county to call the unexchanged bonds for payment and sell a 
sufficient amount of the 1940 series bonds and apply the proceeds thereof to the 
payment of the called bonds. This procedure is provided for by chapter 15772 
of the laws of Florida, acts of 1931. Section 8 thereof reads as follows: 

“Section 8. Bonds issued under this Act may be exchanged for not less than 
an equal principal amount and or accrued interest of indebtedness to be retired 
thereby, including indebtedness not yet due, if the same be then redeemable or 
if the holders thereof be willing to surrender the same for retirement, but 
otherwise shall be sold and the proceeds thereof shall be applied to the payment 
of such indebtedness and or accrued interest due or redeemable which may be 
so surrendered.” 

Various other provisions of this act are attached hereto and marked “Exhibit 
No. L.” It is difficult to understand how any other contention could be made 
but that the bondholders were to have the right to exchange these bonds. 


(8) Caudle’s statement in the conclusion of his memorandum with reference 
to the allegation of the Commission that Crummer and his agents mis 
represented to the bondholders that the 1983 bonds had been called 
whereas such was not the case 


In Caudle’s memorandum to the Attorney General, dated March 7, 1946, with 
reference to the matter set forth in the above heading, Caudle stated as follows: 

“* * * T think there may be a grave question as to what the bondholders 
told the agents of the SEC. Two years or more had past when the bondholders 
were interviewed by the agents of the Commission. It must be borne in mind 
that these bonds were subject to call but that during some of the negotiations 
between the Crummer agents and the bondholders the country had not issued 
a formal call. It may be that the bondholders in many instances believed 
that the Crummer agents did mention that the bonds were being called, whereas 
it is also probable and not inconsistent with the facts that the Crummer agents 
told them that they were holding callable bonds and could surrender them and 
receive par and accrued interest. This is borne out by the fact that many of 
the persons interviewed by the SEC have signed letters to the effect that they 
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did not state to the SEC investigators that the Crummer agents had misrepre- 
sented a material fact by saying that Citrus County had called these bonds.” 

If we had only been permitted an opportunity to examine Caudle’s memoran- 
dum of March 7, 1946, we would have been able to point out the fallacy of this 
statement, but as I have previously stated, I did not know it even existed until 
Caudle referred to it in his testimony before this subcommittee. 

In the first place, there can be no grave question as to what the bondholders 
teld the agents of the SEC because the facts in the case are established largely 
by documents written by the defendants to the bondholders and, therefore, it 
cannot be said, as is set forth in Caudle’s memorandum, that there is any doubt 
as to what was told the bondholders. I have already prepared and submitted 
to the subcommittee an exhibit containing a large number of documents writte. 
by the Crummer agents to the bondholders in which they were told that the 
bonds had been, would be or were being called for payment. Actually the bonds 
owned by these bondholders were not in fact called for payment but were 
exchanged by Crummer for its own account. 

It is simply not true, as stated in Caudle’s memorandum, that many of the 
persons interviewed by the SEC have signed letters to the effect that they did 
not state to us that Crummer agents had informed them that Citrus County had 
called these bonds. 

A study of the 25 letters contained in part IV of the portfolio of letters and 
other documents submitted by Fly and Whitehair to the Department of Justice 
has been made. These letters were submitted to the Department of Justice 
under the heading: 


“Part IV 


“25 Communications from individuals and institutions named in either, one or 
both, the Citrus County and Panama City criminal cases, as defrauded creditors.” 

The study of these letters and the data concerning the transactions of these in- 
dividuals do not support Caudle’s statement to the effect that “many of the per- 
sons interviewed by the SEC” signed letters retracting their prior statements 
that Crummer agents had said Citrus County had called its series 1933 bonds, 
Analysis shows that 3 of the 25 letters were written by persons who held no series 
1933 Citrus County bords and to whom obviously the misrepresentation regarding 
a call of the series 1933 Citrus bonds would have been pointless." Of the remain- 
ing 22 letters, 21 do not purport to retract any prior statements regarding the 
calling of the bonds or any other specific fact. Only one letter makes any such 
retraction, namely that of Florence Tullock Bolman; and it is noted that even 
her retraction would seem to lose considerable effect in view of the cogent lan- 
guage in her statement as follows: “My personal records show that I surrendered 
these bonds to R. E. Crummer & Co. on July 1, 1941, because they were called for 
payment as of November 1, 1941.” [Italics added.] 

The letters, their analyses 4nd data pertinent thereto are as follows: ° 

1. Letter dated February 20, 1944, to R. B..Crummer from Mrs. Helen G. 
Rodgers.’-—Neither her letter nor her prior signed statement considers the ques- 
tion as to whether or not this customer was told by any member of the Crummer 
organization that her series 1933 Citrus County bond had been called. It should 
be noted, however, that R. BE. Crummer & Co.’s trade ticket No. 3240 dated 
August 28, 1941, covering the acquisition of the said Citrus bond from Mrs. 
Rodgers refers to the bond as “called.” 

(Her series 1923 Citrus bond was not called but was exchanged. The account- 
ing summary in the Commissions’ report of investigation at page 729 * shows that 
the $1,000 series 1933 Citrus bond owned by Mrs. Rodgers was deposited with 
R. E. Crummer & Co. on August 28, 1941. The records of the First National 
Bank of Chicago, exchange agent for the bond, indicate that R. E. Crummer & 
Co. exchanged the said $1,000 series 1933 Citrus bond for a $1,000 series 1940 
Citrus bond on October 10, 1941, on a par for par basis.) 


*The 3 persons are Carrie A. Quiggin, C. R. Nuttle, and Irving. Parmelee, president of 
the Leavenworth National Bank. The bank, likewise, held no series 1933 Citrus bonds. 

* Included in exhibit No. F which accompanies this statement, is a photostatic copy of 
each letter and where deemed pertinent and helpful a summary of the letter, a summary of 
the statement if any obtained from the customer who wrote the letter, the accounting details 
in connection with the handling of the customer's securities, and the variances, if any, 
between the letter and the statement (except in such cases as the letter and material 
pertaining thereto are treated elsewhere in this Statement). 

® Mrs. Helen G. Rodgers appears to be the same person as Lena G. Rodgers who signed a 
statement later referred to and attached. 

% When “the accounting summary (p. —)” is used hereinafter in this enumeration of 
letters, it refers to the respective accounting summaries in the Commission's report of 
investigation at the various pages indicated. 
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2. Letter dated January 4, 1944, to R. BE. Crummer from W. Rand Jones, secre- 
tary to John J. Phelps.—The letter states that Phelps was entirely satisfied with 
the services accorded him by the Crummer Co., but that he did not wish to be- 
come involved in any investigation and therefore had not complied with the 
previous request made of him for information. No interview was had with 
Phelps and the letter obviously does not purport to contradict anything he may 
have previously said. 

(The $25,000 Series 1933 Citrus bonds owned by John J. Phelps were not called 
but were exchanged. It appears that on 9/24/41 R. B. Crummer & Co. acquired 
from Phelps said $25,000 Series 1933 Citrus bonds at par plus interest of $562.50. 
Thereafter, on 10/10/41, R. E. Crummer & Co. exchanged said $25,000 Series 
1933 Citrus bonds for $25,000 Series 1940 Citrus bonds on a par for par basis. 
In the same trade ticket dated 9/24/41 in which R. BE. Crummer & Co. purported 
to acquire the said Series 1933 Citrus bonds, it showed a sale to this customer 
of the new Series 1940 Citrus bonds at a price of $108.285. The profit on the 
transaction to Crummer amounted to $1,750.) 

3. Letter dated December 30, 1943, to R. E. Crummer from R. W. Samuelson, 
president of the Planters State Bank, Salina, Kans.—The statement by this cus- 
tomer says that he was informed by a salesman of the R. E. Crummer Co. that 
the Citrus County bonds held by the bank had been called for payment. The 
letter does not contradict the fact that this misrepresentation was made to him. 
Moreover, the following should be noted: 

(a) In the letter from R. E. Crummer & Co. to Planters State Bank dated 
October 30, 1941, it is stated that the Citrus County bonds held by the bank 
“were called for payment at par and accrued interest as of November 1, 
1941” ; 

(b) check receipt stub dated October 30, 1941, bearing notation that said 
bonds were “called” ; and 

(c) R. E. Crummer & Co. purchase ticket No. 2017 which describes said 
bonds as being “called.” 

(These Series 1933 bonds were not called but were exchanged. The account- 
ing summary (p. 665) shows that the 4 Series 1983 Citrus bonds owned by the 
Planters State Bank were deposited with R. E. Crummer & Co. on or about 
10/8/41. The record of the First National Bank of Chicago, exchange agent, 
indicates that R. E. Crummer & Co. exchanged the said bonds for 4 Series 1940 
Citrus bonds on 10/9/41. The Planters State Bank was paid for the Series 1933 
bonds by R. EB. Crummer & Co. on 10/30/41, or 3 weeks after Crummer exchanged 
the Series 1933 Citrus bonds for an equal amount of the more valuable Series 
1940 Citrus bonds.) 

4. Letter dated December 31, 1943, to R. HE. Crummer from M. D. Thatcher, 
president of the First National Bank, Pueblo, Colo.—The letter states simply 
that he has no recollection of ever being called upon by Mansfield or anyone else 
concerning his transactions with Brown-Crummer Co. or concerning Florida 
municipals. Thatcher was not interviewed. However, in his absence, permis- 
sion was granted by the bank for an investigator of the Securities and Exchange 
Commission to examine certain material in the bank’s files. This material 
included a letter dated September 24, 1941, from R. E. Crummer & Co. to M. D. 
Thatcher stating, among other things, that the bonds had been ealled. 

(The $18,000 Series 1933 Citrus County bonds owned by M. D. Thatcher and 
members of his family were not called but were exchanged. Accounting material 
in the Commission’s files indicates that R. E. Crummer & Co. acquired said bonds 
on 9/29/41 at par plus accrued interest. On 10/10/41 R. E. Crummer & Co. 
exchanged said $18,000 Series 1933 Citrus bonds on a par for par basis for the 
more valuable new Series 1940 Citrus bonds. The latter bonds were subsequently 
sold by R. E. Crummer & Co. at 107 plus. ) 

5. Letter dated January 5, 1944, to R. EB. Crummer from W. W. Hetherington, 
president of the Exchange National Bank, Atchison, Kans.—The letter does not 
mention the question as to whether or not the Series 1933 Citrus bonds of 
customers had been or would be called and does not contradict any prior state- 
ments. In a prior signed statement dated December 17, 1943, by Hetherington, 
he says that in 1941 he was advised by Earl Shell or Lloyd Muir of R. E. 
Crummer & Co, that the Citrus County bonds owned by the bank’s customers 
Mrs. Gail H. Allen, sister of Hetherington, Peter Sweers and Fannie Webb, 
“had been called for payment and that it would be necessary for them to 
turn their bonds in.” In addition it is to be noted that the confirmation from 
R. EB. Crummer & Co. to Peter Sweers dated October 15, 1941, as of November 1, 
1941, describes the bonds as “called for payment 11/1/41.” 





R82 INVESTIGATION OF THE DEPARTMENT OF JUSTICE 


(These Series 1933 bonds were not called but were exchanged. (A) The 
accounting summary (p. 582) shows that $3000 Series 1933 Citrus bonds owned 
by Mrs, Gail Allen were deposited for collection with R. E. Crummer & Co. on 
7/17/41. The records of the First National Bank of Chicago, exchange agent 
for the bonds, indicate that R. E. Crummer & Co. exchanged the said 3 $1000 
Series 1944 Citrus bonds for 3 $1000 Series 1940 Citrus bonds on 8/14/41 on a 
par for par basis. The records of R. E. Crummer & Co. discolse that said 3 $1000 
Series 1933 Citrus bonds were set up as firm owned on 8/31/41 and that a trade 
ticket indicating the acquisition of said bonds by R. E. Crummer & Co, was 
issued on 10/21/41 or more than two months after R. E. Crummer & Co. ex- 
changed the Series 1933 bonds for an equal amount of the more Valuable Series 
1940 bonds. 

((B) The accounting summary (p. 580) shows that a $1000 Series 1933 Citrus 
bond owned by Peter Sweers was deposited for collection with R. E. Crummer 
& Co. on 9/3/41, The records of the First National Bank of Chicago, the ex- 
change agent for the bonds, indicate that R. E. Crummer & Co. exchanged said 
$1000 Series 1933 Citrus bond for a $1000 Series 1940 Citrus bond on 10/9/41 
on a par for par basis. The records of R, E. Crummer & Co. disclose that a 
trade ticket was issued to the customer indicating the acquisition of said bond 
by R. E. Crummer & Co. on 10/15/41 and the sale to Sweers of a $1000 Series 
1940 Citrus bond at a price of $105.45 on the same day, being six days after 
R. E. Crummer & Co. exchanged the said $1000 Series 1933 Citrus bond for a 
$1000 bond of the more valuable Series 1940 issue. 

((C) The accounting summary (p. 584) shows that a $1000 Series 1933 Citrus 
bond owned by Fannie Webb was deposited for collection with R. E. Crummer & 
Co. on 9/15/41. The records of the First National Bank of Chicago, exchange 
agent, indicate that R. E. Crummer & Co. exchanged the said $1000 Series 1933 
bond for a $1000 Series 1940 Citrus bond on 10/9/41 on a par for par basis. The 
records of R. E. Crummer & Co. disclose that a trade ticket was issued to the 
customer indicating the acquisition of said bond by R. E. Crummer & Co. on 
10/20/41 and the sale to Fannie Webb of a $1000 Series 1940 Citrus bond at a 
price of $105.45 on the same day, being 11 days after R. E. Crummer & Co. ex- 
changed the said $1000 Series 1933 Citrus bond belonging to Fannie Webb for a 
$1000 bond of the more valuable Series 1940 issue.) 

6. Letter dated January 7, 1944, to R. BE. Crummer from Mrs. Carrie Quiggin— 
The letter does not retract any prior statement. In fact the pertinent point 
to note is that Mrs. Quiggin did not own any Citrus County bonds and therefore 
her letter would have no relevancy on the question as to whether or not repre- 
sentations had been made or had not been made regarding the calling of the 
Citrus County bonds.” 

(No accounting data need be considered nor was any such pertinent material 
available in relation to Mrs. Carrie Quiggin because, as above noted, she did not 
own any Citrus County bonds.) 

7. Letter dated January 8, 1944, to Mr. Crummer from Catherine Freeman, 
writing on behalf of her sister Alice Freeman, who was mentally incapacitated.— 
The letter does not retract any prior statements and says the writer thereof 
simply gave the investigators some old receipts which was all they wanted. 
During the course of a previous interview Catherine Freeman orally stated 
that about August 11, 1941, she deposited with R. E. Crummer & Co. $1,000 
Citrus County, Fla., bond upon being informed that the interest would be stopped 
and the bond should be exchanged for another bond. She added that on Sep- 
tember 1, 1941, she received from R. E. Crummer & Co. a trade ticket and, in 
addition, a $1,000 Brownville, Tex., bond which was purchased with the proceeds 
of the Citrus County bond which had been called for payment. Moreover, it 
should be noted that in the confirmation of September 1, 1941, from R. BE. Crum- 
mer & Co, to Alice Freeman, her Citrus County bond was described as “called.” 

(Her Series 1933 Citrus bond was not called but was exchanged, The ac- 


Mrs. Quiggin was an investor in the Panama City case. In a signed statement 
given to me during the investigation, she said, among other things, that she agreed to 
permit R. E. Crummer & Co. to represent her in the refunding operation and to accept 
money on her interest on the Panama City bonds at reduced rates; that she did not at 
any time sell any of her coupons to the company and that it was her understanding that 
the company was collecting the money for her from Panama City and that the amounts 
she received were all they were able to obtain for her. She stated that she did not at 
any time know that she could have gotten back her interest by returning the money she 
had received from it from Crummer and paying $120 to the company as a fee and then 
be able to receive new refunding bonds for the defaulted interest. (For further details, 
see p. 351, Report of Investigation.) 
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counting summary (p. 649) shows that $1,000 Series 1933 Citrus bond owned 
by Miss Alice Freeman was deposited with R, E. Crummer & Co. on 8/11/41. 
The records of the First National Bank of Chicago, exchange agent, indicate 
that R. E. Crunimer & Co. exchanged said bond for a new Series 1940 Citrus 
bond on 10/10/41, on a par-for-par basis.) 

8. Letter dated December 8, 1943, to R. E. Crummer from Fannie Webb.—This 
letter does not purport to retract any statements she may have previously made. 
In fact an interview with her indicated that she had no independent recollection 
of pertinent facts pertaining to her Citrus County transaction. It is noted that 
this transaction was handled for her hy W. W. Hetherington, president of the 
Hxchange National Bank, Atchison, Kans., who, as previously noted herein 
(item 5 of this enumeration), stated that it had been represented to him by a 
representative of Crummer & Co. that the bond had been called. 

(For the accounting data pertinent to Fannie Webb, see item (C) under 
paragraph 5 of this enumeration. ) 

9. Letter dated January 8, 1944, to R. BE. Crummer from Adolph Gehr.— 
According to a written statement by Gehr dated January 21, 1944, he was in- 
formed by Morawitz of the Crummer organization that his Citrus County bonds 
were called for payment on 11-1-41. The aforesaid letter by Gehr dated Janu- 
ary 8, 1944, antedates his written statement of January 21, 1944, and in the 
letter he not only does not contradict anything previously told to Government 
investigators but says he had not as yet been called upon by any Government 
men in relation to the Crummer matter. The following statements in writing 
were deemed pertinent : 

(a) In a letter dated November 17, 1941, to Gehr from R. E. Crummer & 
Co., it is stated that his Citrus County bonds “were called at par and accrued 
interest as of November 1”; 

(b) in a confirmation from R. BE. Crummer & Co. to Gehr dated November 
17, 1941, as of November 1, 1941, the customer’s Citrus County bonds are 
described as “called”; and 

(ec) in trade ticket No. 3728 of R. E. Crummer & Co. dated November 17, 
1941, as of November 1, 1941, the bonds are also deseribed as “called.” 

(These Series 1933 bonds were not called but were ca2changed. The accounting 
summary (p. 706) shows that 2—$1,000 Series 1933 Citrus bonds owned by Adolph 
Gehr were deposited for collection with R. E. Crummer & Co. on 8/22/41. The 
records of the First National Bank of Chicago, exchange agent, indicate that said 
bonds were exchanged for 2—$1,000 Series 1940 Citrus bonds on 10/9/41. The 
records of R. E. Crummer & Co. disclose that according to its trade ticket the 
acquisition of said bonds by that company from Gehr took place on 11/17/41, 
as of 11/1/41, both dates being some time after 10/9/41, when R. E. Crummer 
& Co. exchanged the said $2,000 Series 1933 Citrus bonds for an equal amount of 
the more valuable Series 1940 bonds.) 

10. Letter dated January 30, 1944, to R. B. Crummer from Ida M. Conrad.— 
Among other things, the letter states that in my preparation of a statement for 
Mrs. Conrad to sign, she had me strike out a portion to the effect that she had 
been advised by an agent of R. E. Crummer to turn in her Florida bond. The 
letter adds that she refused to state in said statement that she had been advised 
to get rid of the Florida bond or that it had been called. Actually none of the 
said objectionable material appears in her said statement and no inconsistency 
would seem to exist between her statement and her said letter. It is, however, 
in this regard quite pertinent to note that in a confirmation dated July 25, 1941, 
from R. E. Crummer & Co. to Mrs. Conrad, her Citrus County bond was de- 
scribed as “called.” Similarly a trade ticket of R. E. Crummer & Co., No, 3169, 
dated July 25, 1941, also designates her said bond as “called.” 

(Her bond was not called but was exchanged. The accounting summary 
(p. 722) shows that the $1,000 Series 1933 Citrus bond owned by Ida M. Conrad 
was deposited with R. E. Crummer & Co. on 7/25/41. The records of R. B. 
Crummer & Co, disclose that said bond was acquired from said customer at par 
‘plus accrued interest) as per trade ticket dated 8/5/41. The records of the 
First National Bank of Chicago, exchange agent, indicate that said bond was 
exchanged by R. BE. Crummer & Co. on 8/14/41 for an equal amount of the more 
valuable Series 1940 Citrus bonds.) 

11. Letter dated January 3, 1944, to R. E. Crummer from D. A. W. Bangs.— 
This letter, among other things, stated that in the past R. E. Crummer & Co. has 
always carried out its commitments but the letter contains no retractions of any 
statements which Bangs may previously have made. Further details of Bangs’ 
transactions are contained in the section of this statement entitled “III. (b) 
D. A. W. Bangs of the American United Life Insurance Co., Indianapolis, Ind.” 
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(The $40,000 Series (1933 Citrus bonds owned by American United Life Insur- 
ance Company were not called but were cachanged. The accounting material in 
the files of the Commission indicates that on 9/25/41 R. E. Crummer & Co. 
acquired said bonds from this customer at par plus accrued interest. It further 
appears that on 10/10/41 R. E. Crummer & Co. exchanged said $40,000 Series 
1933 Citrus bonds for a like amount of the more valuable Series 1940 Citrus 
bonds. On or about 10/14/41 R. E. Crummer & Co. sold $50,000 Series 1940 to 
this same customer at approximately 107.) 

12. Letter dated April 9, 1948, to BE. J. Mansfield, post office inspector, from 
D. A. W. Bangs.—This letter states that considerable business had in the past 
been done between Bangs’ organization and the Crummer group and that the 
latter had always faithfully carried out its agreements. However, the letter 
does not purport to make any retractions of prior statements nor does it contain 
any changes in position of what may hiive previously \‘een stated. Also, see 
item 11 above. 

(For the accounting data pertinent to the American United Life Insurance 
Co., see the accounting material contained in paragraph 11 of this enumeration.) 

13. Letter dated January 4, 1944, to R. BE. Crummer & Co. from J. H. Stewart, 
vice president and treasurer of the Farmers and Bankers Life Insurance Oo., 
Wichita, Kans.—tThe letter states that no one from SEC had called on the bank 
and that the writer of the letter had not made any complaint about the Crummer 
organization. Obviously, the letter does not contain any retractions. Attention 
should be directed to the fact, however, that in a statement subsequently signed 
on January 26, 1944, Stewart says that on August 8, 1941 its Citrus County bonds 
were delirered for collection to R. E. Crummer & Co, and the insurance company 
was advised “that the bonds were called for payment as of November 1, 1941.” 
The following are also noted: 

(a) In a letter dated November 20, 1941, from R. E. Crummer & Co. to the 
insurance company, it is stated that the bonds “were called for payment Novem- 
ber 1, 1941;” 

(b) that the Bond Register of the insurance company contains handwritten 
notation that the bonds were “called for payment 11-1-—41” ; and 

(c) that an “order for withdrawal of securities” dated July 31, 1941, directed 
to the Commissioner of Insurance Department of Kansas, states in relation 
to Citrus County bonds, among others, that “these bonds have been called for 
payment.” 

(The bonds of Farmers and Bankers Life Insurance Company were not 
called but were exchanged. The accounting summary (p. 680) shows that these 
10 $1,000 Series 1933 Citrus bonds were deposited for collection with R. BE. Crum- 
mer & Co. on 8/8/41. The records of the First National Bank of Chicago, 
exchange agent, indicate that said bonds were exchanged by R. E. Crummer & 
Co. on 8/14/41, The insurance company was paid par for said bonds (plus 
accrued interest) by R. E. Crummer & Co. on 11/20/41 or more than three months 
after R. E. Crummer & Co. had exchanged said 10 $1,000 Series 1933 Citrus 
bonds for an equal amount of the more valuable Series 1940 Citrus bonds.) 

14. Letter dated June 25, 1945, to Randolph Carpenter, United States District 
Attorney, from H. B. Carson.—The letter points to language in the Bill of Par- 
ticulars to the effect that in July 1941 an unidentified agent of R. E. Crummer & 
Co. stated to Carson that the 1933 Citrus County bonds were “called,” and adds 
that if the statement signed by Carson seems to justify said material from the 
Bill of Particulars, it is incorrect. The letter adds that the agent of R. E. Crum- 
ber & Co. was not unidentified but was one Walter Davis and that under a 
proposed refinancing plan the bonds held by the insurance company would 
probably be called within a few months. The letter concludes that if the statement 
which Carson gave to the SHC is not in entire accord with the letter, the state- 
ment should be corrected. It is admitted that through an inadvertence the Bill 
of Particwlars erroneously states that the agent of R. E. Crummer & Co. was 
unidentified and that the bonds were called. However, it is also noted that the 
statement previously signed by Carson is compietely consistent with his letter 
since in it Davis is named as the agent of R. E. Crummer & Co. and it is stated 
that the bonds were to be called. The pertinent point would seem to be that the 
customer was advised that the bonds were to be called without being told that 
they could be exchanged. 

(The bonds of Mill Owners Mutual Fire Insurance Co. were not called but were 
exchanged, The accounting summary (p. 719) shows that on 7/24/41 the 5 $1,000 
Series 1933 Citrus bonds owned by«this insurance company were deposited with 
R. E. Crummer & Co. and on 7/25/41 a check was issued by R. EB. Crummer & Co. 
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to the insurance company for the par amount of said bonds (plus interest). On 
8/14/41 according to the records of the First National Bank of Chicago, exchange 
agent, R. E. Crummer & Co. exchanged said 5 $1,000 Series 1933 Citrus bonds for 
f $1,000 Series 1940 Citrus bonds on a par for par basis. The new bonds were 
sold elsewhere at 10744.) 

15. Letter dated December $1, 1943 to R. BE. Crummer from W. L. Read, 
Assistant Treasurer of Central Life Assurance Society, Des Moines, lowa.— 
The letter simply states that to the best of Read’s knowledge none of the officers 
of his company ever expressed dissatisfaction in connection with its dealings 
with R. E, Crummer & Co. The letter does not purport specifically to deny any 
of the material contained in Read’s prior statement dated February 2, 1944. It 
should be observed that in his statement Read says that the files of the insurance 
company do not show it had been advised of any arrangement with the county 
to exchange the bonds on a par for par basis. 

(The $91,000 in principal amount Series 1933 Citrus County bonds owned by 
Central Life Assurance Society were not called but were erchanged. The ac- 
counting summary (p. 702) shows that these bonds and other securities were 
shipped by Central Life with draft attached to R. E. Crummer & Co. on 8/8/41; 
that the draft was honored and that on 8/11/41 said bonds were pledged as 
eollateral with the First National Bank of Chicago by R. E. Crummer & Co, The 
records of the First National Bank, exchange agent, disclose that on 8/14/41 R. 
BE. Crummer & Co, exchanged said $91,000 Series 1933 Citrus bonds for $91,000 
Series 1940 Citrus bonds on a par for par basis. The $91,000 Series 1940 Citrus 
bonds received by R. E. Crummer & Co. in exchange for the $91,000 Series 1983 
Citrus bonds were sold to Central Life for $99,127.41 resulting in a profit of 
$8,127.41 in addition to a fee from the County of $2,275 or a total of $10,402.41). 

16. Letter dated October 5, 1944 to R. E. Crummer from Fred P. Carr, Chair- 
man of the Board and of the Investment Committee of Central Life Assurance 
Society.—The letter does not retract any statements, written or oral, previously 
made by the writer thereof or anyone else associated with Central. In fact, it 
is consistent with the other pertinent material in that it states that the officials 
of Central understood from the Crummer Co. that the bonds were to be called but 
had not in fact as yet been called. It is pointed out that in a letter dated August 
9, 1941 from R. E. Crummer & Co. to Carr, it is stated that “formal calls are to be 
issued in the near future covering” Citrus County and other bonds. 

(For the accounting data pertinent to Central Life Assurance Society, em- 
ployer of Fred P. Carr, see the accounting material contained in paragraph 15 
of this enumeration. ) 

17. Letter dated July 12, 1945, to R. BH. Crummer from Mrs. Florence Tullock 
Bolman.—The letter says that in a statement signed by her for SEC representa- 
tives she said that to the best of her recollection she had been advised by Turner 
of the Crummer organization that her bonds had been called and that she then 
turned the bonds over to Turner and was later given a check therefor. The 
letter adds that after her conversation with the SEC representatives she learned 
the Citrus County bonds had not been called in July 1941 but were callable on 
November 1, 1941. The letter then says that Mrs. Bolman was now satisfied 
upon further review of the matter that Turner told her the bonds were callable 
and probably would be called. From her letter it appears that Mrs. Bolman 
was attempting to retract her prior statement that she had been told the bonds 
had been called, 

(The 2 $1000 Series 1933 Citrus bonds of Mrs. Bolman were not called but were 
exchanged. The accounting summary (P. 633) shows that said bonds on 7/9/41 
were deposited with R. E. Crummer & Co. for collection. On 10/9/41 according 
to the records of the First National Bank of Chicago, exchange agent, R. BH. 
Crummer & Co. exchanged said $2900 Series 1933 Citrus bonds for $2000 Series 
1940 Citrus bonds. R. E. Crummer & Co. issued its check to Mrs. Bolman in 
payment for said bonds at par (plus accrued interest) on 11/8/41, almost a 
month after R. i. Crummer & Co. had exchanged said Series 1933 bonds on a 
par for par basis for the more valuable Series 1940 Citrus bonds. The $2000 
Series 1940 Citrus bonds received by R. E. Crummer & Co, in exchange for Mrs. 
Bolman’s Series 1933 bonds were sold elsewhere by R. E. Crummer & Co. at a 
price of 107% giving it a profit of $150 in addition to a fee of $50 from the Coun- 
ty, or a total of $200.) 

18, Letter dated February 8, 1944, to R. E. Crummer from Miles Scheaffer, sec- 
retary of the United Benefit Life Insurance Co., Omaha, Nebr.—This letter not 
only contains no retractions but states that the writer had not been contacted 
by anyone from the SEC. I have previously given testimony concerning Scheaffer 
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and his attempt to misconstrue the facts in the Citrus case in a letter to the 
United States Attorney. 

(The $14,000 Series 1933 Citrus bends of United Benefit Life Insurance Com- 
pany were not called but were exchanged. The accounting summary in the 
Commission’s files on the case shows that on 7/24/41 the insurance company 
deposited said bonds with R, E. Crummer & Co. under an agency receipt which, 
among other things, stated that “these bonds are deposited as an option to 
purchase the new refunding bonds at prevailing market price or they will be 
liquidated at par and interest.” It appears from the records of the First Na- 
tional Bank of Chicago, exchange agent, that on 8/14/41 R. E. Crummer & Co. 
exchanged these $14,000 Series 1933 Citrus bonds for $14,000 Series 1940 Citrus 
bonds on a par for par basis. It appears that the customer’s consent was not 
obtained to the exchange and that R. E. Crummer & Co. failed to disclose to the 
customer the contents of the contract to exchange the Series 1933 bonds on a par 
for par basis for the Series 1940 bonds. Instead of forwarding the new Series 
1940 bonds to the customer, R. E. Crummer & Co. forwarded to the customer a 
trade ticket confirming the sale to the customer of $14,000 Series 1940 Citrus 
bonds at a price of 108+- for a total amount of $15,217.80. Thus, R. E. Crummer 
& Co. made a profit of $1,217.80 in addition to its agency fee of $350.00 from the 
County under the terms of its contract. This purported purchase from the 
eustomer of the old bonds and sale to it of the new bonds at a higher price took 
place on 10/8/41, which is a month and 25 days after the exchange was made by 
R. E. Crummer & Co. for its own account. ) 

19. Letter dated February 17, 1944, to R. E. Crummer from Clara B. Cassidy, 
National Secretary of the Supreme Forest Woodmen Circle, Omaha, Nebr.— 
The letter simply states that a representative of the SEC called and was per- 
mitted to examine the file of the society with respect to Citrus County bonds and 
that he was told that the society had no complaint regarding its bond transactions 
with R. E. Crummer & Co. This communication contained no retractions of any 
kind. It should be noted that in a purchase ticket of R. E. Crummer & Co. relat- 
ing to the purchase from the society of Citrus County bonds, the following legend 
appeared: “These bonds called for payment 11-1-41.” Also the stub attached to 
the check with which payment was made to the society for said bonds states: 
“Called as of 11-1-41.” 

(The $14,000 Series 1933 Citrus bonds owned by Supreme Forest Woodmen 
Circle were not called but were erchanged. The accounting summary (p. 696) 
shows that said bonds were deposited for collection with R. E. Crummer & Co. on 
7/24/41. According to the records of the First National Bank of Chicago, ex- 
change agent, on 8/14/41 R. E. Crummer & Co. exchanged said $14,000 Series 
1933 Citrus bonds for a like amount of Series 1940 Citrus bonds. The records of 
k. E. Crummer & Co. disclose that it paid Supreme Forest Woodmen Circle par 
for said bonds plus accrued interest on 10/7/41 which was one month and 23 days 
after R. E. Crummer & Co. made the said exchange of the old bonds for the new 
and more valuable Series 1940 Citrus bonds. The $14,000 Series 1940 Citrus 
bonds received by Crummer in exchange were sold to this customer for $15,188.59 
resulting in a profit to R. E. Crummer & Co. of $1,188.59 in addition to its fee 
from Citrus County of $350.00.) 

20. Letter dated February 2, 1944 to R. E. Crummer from C. R. Nuttle-—This 
letter contains no retractions of statements made to Government investigators 
and, in fact, says that the writer did not even see the Post Office Inspector who 
ralled at his home during his absence. It should be noted that Nuttle actually 
did not own Citrus County bonds. 

(No accounting data need be considered nor was any such pertinent material 
available in relation to C. R. Nuttle because, as above noted, he did not own any 
Citrus County bonds.) 

21. Letter dated January 1, 1944 to R. B. Crummer from Georgia B. Skaer.— 
The letter speaks essentially of Panama City bonds and does not even consider 
the question as to whether or not the customer had been told that Citrus County 
bonds were or would be called. The letter contains no retractions. It should 
be noted that trade ticket of R. E. Crummer & Co. No. 3568 dated October 30, 1941 
as of October 1, 1941 to G. P. Skaer says in relation to the Skaer’s Citrus County 
bond: 

“Due 11-1-63. 

“Called as of 11-1-41 @ par $1000.00.” 

Also the confirmation to G. P. Skaer * from R. E. Crummer & Co. dated October 
30, 1941 as of October 1, 1941 says in relation to this Citrus County bond: 


™ With reference to G. P. Skaer’s investment in Panama City bonds, and in connection 
with the Panama City indictment, G. P. Skaer signed a statement concerning his transac- 
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“Due 11-1-63. 

“Called as of 11-1-41 @ par $1,000.00.” 

(The $1,000 Series 1983 Citrus bond owned by G. P. Skaer was not called but 
was exchanged. On 9/26/41 Skaer deposited his said bond with R. E. Crummer 
& Co. under an agency receipt. According to the records of the First National 
Bank of Chicago, exchange agent, R. E, Crummer & Co. on 10/9/41 exchanged 
th.s $1,000 Series 1933 Citrus bond and received a $1,000 Series 1940 Citrus bond 
therefor. On 10/30/41 R. E. Crummer & Co, forwarded to Skaer a trade ticket 
confirming the purchase of said $1,000 Series 1983 Citrus bond from Skaer at 
par, in icating therein that the bond was called for payment 11/1/41. The new 
$1,000 Series 1940 Citrus bond received by R. E. Crummer & Co. in exchange was 
sold elsewhere at a price of 107%. Thus, R. E. Crummer & Co. realized a profit 
of $75.00 plus a fee of $25.00 from the County. It is noted that the purported 
transaction under which R. E. Crummer & Co. assumed to acquire said $1,000 
Series 1933 Citrus bond from Skaer took place on 10/30/41, 21 days after R. B. 
Crummer & Co. had exchanged said bond for the new $1,000 Series 1940 Citrus 
bond. ) 

22. Letter dated November 14, 1945, “To Whom It May Concern,” from W. W. 
Hetherington, president of the Exchange National Bank, Atchison, Kans.—(¥or 
additional information on Hetherington, see sec. III (e) (1) of this state- 
ment.) This letter conatins on specific retractions. However, it notes that the 
writer and the bank had been named as defrauded creditors and states that the 
defendants in the criminal cases were not guilty of any misrepresentations to 
him or his bank or to Gail Allen, Fannie Webb, or Peter Sweers, whose transac- 
tions also came within the writer’s personal knowledge, and who were also named 
as defrauded creditors. In this regard reference is made to item 5 of this 
enumeration, wherein Hetherington and a prior letter from him are considered. 

(For the accounting data pertinent to Gail Allen, Fannie Webb, and Peter 
Sweers, whom Hetherington and his bank represented, reference is had to items 
(A), (B), and (c) under paragraph 5 of this enumeration. Reference is also 
made to sec. III. (e) (1) of this Statement. ) 

23. Leiter dated November 16, 1945 “To Whom It May Concern” from Howard 
Gordon, vice president of the First National Bank, Leavenworth, Kans.—(¥or 
additional information on Gordon, see section ITI (e) (1) of this statement.) 
The writer states that he had been informed that the bank was named as a 
defrauded creditor. He adds that the defendants in the criminal action did 
not at any time make any misrepresentations in their dealings with the bank. 
Obviously the statement as to lack of misrepresentations is a mere conclusion. 
In this letter, attention is directed to the fact that in a confirmation trom 
R. E. Crummer & Co. to the bank dated September 3, as of November 1, 1941 
relating to Citrus County bonds of November 1, 1933, a longhand notation 
thereon specifically says “Called 11-1,-1941.” In addition, the receipt dated 
July 25, 1941 from R. E. Crummer & Co. to the bank under which it receipted 
the Citrus County bonds for collection says: 

“Bonds called November 1, 1941. 

“Bonds paid September 5, 1941.” 

(The $10,000 Series 1933 Citrus bonds owned by First National Bank of 
Leavenworth, Kansas were not called but were exchanged. The accounting 
summary (p. 673) shows that on 7/25/41 the bank deposited said bonds with 
R. E. Crummer & Co. under a collection receipt. According to the records of 
the First National Bank of Chicago, exchange agent, R. E. Crummer & Co. on 
8/14/41 exchanged said $10,000 Series 1933 Citrus bonds for $10,000 new Series 
1940 Citrus bonds. The records of R. BE. Crummer & Co. disclose that said 
$10,000 Series 1933 Citrus bonds were acquired under trade ticket dated 
9/3/41 confirming such acquisition at par plus accrued interest and at the 


tions with R. E. Crummer & Co. in that security (p. 326, Report of Investigation). Among 
other things and on the question as to whether the defendants were buying his interest 
coupons and whether he was informed of his rights to reacquire them, he said as follows: 

“T have no recollection of any offer to buy any interest coupons or claims having heen 
made by Brown-Crummer Co. or R. E. Crummer & Co. at a discount, and from statements 
made to me by Mr. Roy F. Preston, I was led to understand and believe that the interest 
payments which I received at 2 and 3 percent were the results of a compromise arrange- 
ment with Panama City and that I was receiving the full amount collected from the city 
after deducting service and litigation expenses. * * * 

“I did not see any offer which may have been made to permit me to repurchase my 
interest claims from R. E. Crummer & Co. I recall receiving about the year of 1942 a 4-page 
mimeographed letter which to the best of my recollection I only read in part.” 

At the time this statement was taken, on August 14, 1943, Mrs. Skaer stated that she 
could substantiate the matters set forth in her husband's statement. 
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same time confirming the sale of $10,000 new Series 1940 Citrus bonds to this 
customer at 102.47 or $10,247.00. It is noted that the purported acquisition of 
said $10,000 Series 1933 Citrus bonds took place, according to the records. of 
the Crummer Company, on 9/3/41 which was 20 days subsequent to the 
exchange of said bonds by R. E. Crummer & Co. for the new Series 1940 bonds 
on a par for par basis.) 

24. Letter dated November 15, 1945, “To Whom It May Concern” from Herbert 
F. Laing, bond supervisor of the Security Benefit Association.—(For additional 
information on Laing, see sec. III (e) (1) of this statement.) This -letter 
makes no specific retractions. However, the writer notes that the association 
had been named as a defrauded creditor and he points out that in all the transac- 
tions with the Crummer group there were never any misrepresentations to the 
best of his knowledge. It is therefore pertinent to observe that in a letter dated 
September 18, 1941 from R. E. Crummer & Co. to Laing, it is stated in reference 
to the $50,000 in Citrus bonds held by the association that “you no doubt have 
been advised that these bonds have been called as of November 1 of this year. 
I am attaching hereto copy of the call.” 

(The accounting summary (p. 655) shows that on 10/6/41 R. E. Crummer 
& Co. issued its trade ticket covering the purchase of said $50,000 Series 1933 
Citrus bonds from this customer and made payment therefor on said date. 
According to the records of the First National Bank of Chicago, exchange agent, 
R. E. Crummer & Co. on 10/14/41 exchanged $17,000 of said Series 1933 Citrus 
bends for $17,000 new Series 1940 Citrus bonds and the balance of $33,000 Series 
1933 Citrus bonds were sold by R. E. Crummer & Co. on 10/23/41 to the treasurer 
ef the State of Florida. The $17,000 Series 1940 bonds received by R. E. Crum- 
mer & Co. in exchange for the Series 1983 bonds were sold to this customer at 
107.631 giving to R. E. Crummer & Co. a profit of $1,297.27 in addition to its fee 
of $425.00 from the County.) 

25. Letter dated November 138, 1945, “To Who It May Concern” from Irving 
B. Parmelee, president of the Leavenworth National Bank.—(For additional 
information on Parmelee, see sec. III (e) (1) of this statement.) The writer 
notes that the bank was named as a defrauded creditor in a criminal action 
against R. E. Crummer and others and adds that in all the transactions of the 
bank with the defendants no misrepresentations were made. It should be 
noted that the letter contains no retractions of any specific prior statements and 
that, as a matter of fact, the bank was not an owner of any of the Citrus County 
bonds. 

(No pertinent accounting data need be considered because the Leavenworth 
National Bank was not an owner of any of the Citrus County bonds.) 

It is submitted that the analysis of the foregoing letters tendered by Fly and 
Whitehair to Caudle, which were the principal letters submitted, wholly and 
completely fails to support Caudle’s statement that many of the persons inter- 
viewed by the SEC signed letters to the effect that they did not state to us that 
Crummer agents had informed them that Citrus County had called these series 
1933 bonds. 

Caudle, Paisley, Brooks, and Matrix had at all times the information available 
to them to clearly and conclusively establish the falsity of this statement. As 
a matter of fact, Matrix knew during the conferences at the Department of 
Justice in February and March 1946 that these letters could be refuted and stated 
so to me and on more than one occasion called Caudle’s attention to this during 
the conferences.” 


(4) Caudle’s contention that the whole case would stand or fall on the in- 
terpretation of the contract between the county and Crummer 
Caudle, in the conclusion of his memorandum to the Attorney General dated 
March 7, 1946, takes the position that the whole case would stand or fall on 
the interpretation of the contract between Citrus County and Crummer, He 
obviously is overlooking the fact that, aside from the contract, the bondholders 
were defrauded by Crummer as alleged in the indictment by reason of the fact 
that defendants obtained their bonds but did not inform them that the bonds 
had been, would be, or were being called for payment and thereafter, exchanging 
them for their own account for a more valuable bond. 


%In addition to the 25 letters herein eee considered as constituting pt. IV of 
the portfolio submitted to Caudle by Whitehair and Fly, ree contains some addi- 


tional communications from bondholders, It is not deemed of particular import to discuss 
those letters here, but if the subcommittee so desires, a full and complete analysis of 
them will be made. 
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Caudle set forth in his memorandum that Russel Kelly of the SEC, who was 
scheduled to try the case, admitted that the success or failure of the prosecution 
rests greatly upon the terms and conditions of the contract. In this connection, 
I wish to call attention to a portion of Mr. Kelly’s argument before Judge Savage 
at Wichita, Kans., on June 27, 1945, relative to the Citrus County fraud and 
the refunding contract, which is, in part, as follows: 

“By that I mean this, if the court please. I would like to address myself first 
on the theory that the bondholders had no rights under the so-called refunding 
contract, or contract of employment, or whatever they want to call it, of October 
7, 1940. This indictment alleges, if the court please, with respect to that second 
refunding that, beginning around that time of October 1940, these defendants, 
through their representatives, themselves went out to the persons who held 
bonds—now I am assuming that the contract was not even existing—this indict- 
ment alleges they went to those persons and said—I am talking of from October 
7, 1940, to September 1, 1941—and they told those people the bends had been 
called and they could turn the bonds in and they would take care of handling 
the details for them. 

“Now, that was false, when they made those representations; they made false 
representations to turn over those bonds. Forget the contract. That was their 
fraud, if the court please. Further than that, we allege this: that as a result of 
those false misrepresentations many persons were induced to turn those bonds 
over, and once they came into the possession of the defendants they treated them 
as though they were their own property. Now, you cannot do that, if the court 
please. You are perpetrating a scheme to defraud. 

“Let us suppose they did not have a right to do anything under this contract. 
Let us suppose the people never heard of the contract and were not supposed to 
know of it. When the representatives of these defendants went to those people 
saying those bonds have been called, it was not so. “Turn them over to us and 
we will collect them for you.’ Gave them a receipt stating on the face these 
bonds were collected for collection purpose. That is fraud, if the court please. 

“The Court. Just a question. There was a call? 

“Mr. KELLY. No, sir; not at the time I am talking about. 

“The Court. There was a call on the bonds; I do not recall the date. 

“Mr. Keiiy. September 14, 1941. 

“The Court. But it is in the allegation of the indictment that the defendants 
made the representation a call had been made sometime prior to the call? They 
represented that bonds would be called? 

“Mr. Kerry. Both had been and would be. If your honor will permit me to 
proceed, I think I will cover what your honor has in mind. So that, for that 
period of time—forgetting for the moment the existence of the contract—for that 
period of time we say these representations were falsely made to the persons to 
be defrauded ; that the persons to be defrauded acted upon these representations 
and turned over their bonds, and that thereafter—and this is more evidence of 
fraud—thereafter, the indictment says, that after having accepted these bonds 
for collection the defendants treated the bonds they had so received for collection 
as their own property. 

“Now, I do not intend at this time to go into a discussion of what the Govern- 
ment’s evidence will be at the trial. It probably would not be proper, but I do 
not know how I can really fairly present this case from the Government's stand- 
point without going into such matter. But, in all events, the indictment does 
allege that. The indictment alleges further that continuing from that time up 
to September 5 they collected these bonds in that way. The indictment further 
alleges that, having gone out to these persons and having represented they would 
take those bonds and collect them for the persons, that the defendants then, with 
those particular bonds which they had accepted for specific purposes, they took 
those bonds, turned them in and received new bonds for them. 

“Now, if the court please, I say this with all due respect to the argument of 
counsel: I do not care what the contract may have contained, if I go to Your 
Honor and represent to Your Honor and state facts which are not true, and on the 
basis of that you turn over to me a bond which is something of value, and I say 

am going to do a specific thing with them, and then I took that bond without 
your permission and use it as my own property, which it is not, and then at a 
later time I take that bond of yours and I tell you I am going to turn it into the 
county and collect the money coming to you, but I don’t do that; I take it to the 
county and I get something that is more valuable, and then I come to you at a 
later time—and this indictment in effect alleges—I come to you at a later time 
and say, ‘Look; I turned in your bond and got the money for you and you can 


80738—53—>pt. 1 57 
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have it, or if you want to buy a new bond at a premium, noncallable, and will 
pay me $1,075 for it, or $75 difference between what I owe you and what you will 
have to pay me,’ I say to the court that is fraud independent of any contract. 

“Further than that, to come up to Your Honor’s proposition about when the 
call was made—which I think was September 5, 1941—that was an unusual call, 
in the sense that it was not a call of any particular bonds which might be drawn 
by lot; it was not a call of bonds which were then outstanding, but again, to 
refer to the use of future tense, which Mr. Busch says is contained in this con- 
tract, that was a call in September of bonds which would be outstanding on 
November 1, 1941. 

“Now, the indictment alleges, and we expect to prove at the trial, that after 
that time circulation was given to that so-called call and persons were induced, 
on the basis of that call, to turn over their bonds to the defendants for collection. 
(Now, up to this point I bave not referred anywhere to the contract.) And that 
is fraud; that, I submit, is the fraud fairly encompassed by the four corners of 
this indictment which it is alleged these defendants perpetrated or intended to 
perpetrate on the persons intended to be defrauded.” “ 


(5) In his conclusion, Caudle recommended to the Attorney General that the 
Department of Justice should await the conclusion of Senator Mc- 
Carran’s investigation of the SEC and Post Office Department before 
bringing the Crummer cases to trial 

In the conclusion of his memorandum of March 7, 1946, to the Attorney General, 
Caudle stated that it appeared that the McCarran investigation was the direct 
outgrowth of the SEC and the Post Office Department in investigating the 
Crummer mater. 

Caudle’s memorandum sets forth as follows: 

“It should be borne in mind that the Senate Committee on the Judiciary is 
still investigating the conduct of the SEC and the Post Office Department. It 
appears that this investigation is the direct outgrowth of the SEC and the Post 
Office Department in investigating the Crummer matter. Under the circum- 
stances I think we should proceed cautiously in bringing this matter to trial, if 
such should be the final determination. I believe that we should await the 
conclusion of the Judiciary Committee investigations.” [Italics ours.] 

In view of this recommendation by Caudle, the following is submitted for 
consideration. 

A. Crummer’s activity in the Florida State Senate and United States Senate 
Judiciary Committee investigations of the SEC and the Post Office Department.— 
On pages 2 and 83 of the green book, which is volume 1, containing a transcript of 
the hearings before the McCarran committee, there is set forth a “Report of 
Committee” directed to the senate of Florida, signed “W. A. Shands,” chairman, 
John R. Beacham, chairman, subcommittee.” This report, among other things, 
states as follows: 

“* * * Your committee conducted preliminary investigations in those counties 
and found that, in addition to interference by State officers, there was inter- 
ference by Federal officials, to wit: the SEC and postal authority. In many of 
the localities such as Okeechobee, the bond refunds had been completed through 
Federal bankruptcy proceedings and cleared through the Federal courts, 
but the agitation and investigations which were being conducted by these 
Federal agencies caused suspicion to be cast upon said refunding pro- 
grams and caused the taxpayers and bondholders alike to fear that something 
wrong had occurred and were thereby undermining the credit of said localities, 
as well as confidence in the courts. Finding this condition to exist, and said 
Federal agencies being beyond the jurisdiction of this committee, your committee 
determined to present these facts to the United States Senate to the end that 
this grave injustice being perpetrated upon the State of Florida should be 
brough to an end. As a result, the Judiciary Committee of the United States 
Senate, in pursuance of a resolution adopted by the United States Senate, con- 
ducted an investigation into this condition and made its findings and report, as 


“4 See exhibit M for complete text of Mr. Kelly's argument before Judge Savage. 

% 1 have been reliably informed that State Senator W. A. Shands of Florida is a brother 
of J. W. Shands, formerly of the law firm of L'Engle, Shands, McCarthy & Lane. J. W. 
Shands was counsel for R. E. Crummer & Co. and in the Panama City case represented the 
Bondholders’ Protective Committee, which was organized and dominated by the Crummer 
organization and which sued the city on two occasions. J. W. Shands also represented 
R. E. Crummer & Co. in connection with that company’s opposition to — proposed bank 
ruptcy plan of Panama City. 
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reflected and shown by copy thereof hereto attached and made a part hereof 
(S. Rept. 159, 79th Cong., 1st sess. ). 

“Your committee feels that it has performed invaluable services to the State 
of Florida, and further, it is the sense of your committee that the investigation 
of the Judiciary Committee of the United States Senate should be continued 
to a final termination so that the necessary enactment of Federal legislation may 
be made to save Florida, as well as other States, from pernicious interference 
which results in the undermining of the credit of the political units, as well as 
confidence in Federal courts.” 

It can thus be seen that the Senate of Florida through its investigation by 
Shands and Beacham was apparently to an extent instrumental in causing or 
continuing the investigation by McCarran. It now appears from an examina- 
tion of a certain draft of a letter which I personally found in the files of R. E 
Crummer & Co. during our investigation of his activities in the Citrus County 
and Panama City refunding operations, that Crummer to an extent was prob- 
ably instrumental in causing the investigation by the Senate of Florida which 
also, to an extent, resulted in the investigation of the SEC and Post Office Depart- 
ment by Senator McCarran. The draft of the letter to which I refer in long- 
hand at the top bears the following: 

“Sen. John RK. Beacham: 
Ch. Sub. Committ. (Shands)” 

The draft appears to have been written other than for the signature of R. EB. 
Crummer & Co. and contains the following language: 

“* * * Since refunding of the County debt had so conclusively proven of such 
grenut benefit to the taxpayers of the County, the City recognized that refunding 
of its indebtedness was probably the only solution of its problem. Accordingly, 
it authorized refunding through the same firm (R. BE. Crummer & Company) 
which has rendered the County such satisfactory service. * * * 

“* * * In the meantime, it appears that various holders of Citrus County 
bonds throughout the country which had voluntarily cooperated with the County 
during the period of distress by agreeing to a temporary compromise when the 
1934 refunding program was undertaken, and who under the 1940 agreemen‘ 
were then enabled to decide whether they would prefer to liquidate their holdings 
at 100 cents on the dollar or reinvest in the new permanent bonds of the 
County, have been solicited by various agents to apparently express some dis- 
satisfaction or complaint at the treatment they may have received as bond- 
holders of the County, with the very apparent view of encouraging such bond- 
holders to take some action to right a suggested or implied wrong. * * * 

“* * * Such activities can have only as their final objection the disruption of 
the fine relationship now existing between the taxing units and the creditors with 
an ultimate result of creating such suspicion that a renewal of the chaotic con- 
ditions which have existed in the past might conceivably be promoted. We there- 
fore urgently appeal to your Committee that a broad and thorough investigation 
of all such activities should be made at as early a date as your facilities may per- 
mit and with the intention of making public such findings, together with recom- 
mendations which we sincerely hope may bring into the open those responsible 
for all interfering tactics and undermining efforts by individuals or outside agen- 
cies who cannot sincerely have any rightful connection with or interest in sub- 
jects which have apparently been settled to the entire satisfaction of our citizens 
and the bondholders,” 

This letter, as I have previously testified, was found in the Crummer files and 
it appears that it was prepared to be sent to John R. Beacham, chairman of 
the subcommittee, of which committee W. A. Shands of the Florida Senate was 
chairman, not by R. BE. Crummer & Co. but by some official of a county, probably 
Citrus County, although this is not certain as to Citrus County. In other words, 
it appears that the draft of the letter urging Senator Beacham to make the inves- 
tigation, was prepared in the R. E. Crummer & Co. offices for the signature of 
someone else.” 

In connection with this same matter, attention of this subcommittee is invited 
to the section of my statement entitled “IV. Okeechobee Couny and the Ethel G. 
Turner Claim,” for the specific purpose of refuting the statement made in the 
Florida Senate “Report of Committee” relating to Okeechobee County and the 


1% A photocopy of the draft of this Beacham letter is attached as exhibit N. As a part 
of that exhibit, I am also attaching photocopy of letter sent by R. BE. Crummer to H. A 
Taylor, of R. EB. Crummer & Co.’s Chicago ofiice, dated July 10, 1941. A comparison of 
what appears to be R. E. Crummer’s handwriting on the letter to Taylor with handwritten 
corrections on pages 3 and 4 of the draft which bears Senator Beacham’s name is invited 
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allegation that the Federal agencies caused suspicion to be cast upon refunding 
programs in that municipality and “caused the taxpayers and bondholders alike 
to fear that something wrong had occurred.” A reading of that section of my 
statement will conclusively show that something wrong had occurred but that 
the wrong was not caused by the SEC and the Post Office Department but by the 
operations of R. BE. Crummer & Co., the fiscal agent of that municipality. 

B. Crummer was invited to assist tiie McCarren Committee investigation of 
the SEC and Post Office Department.—Senator McCarran sent Crummer a letter 
dated October 1, 1945, which reads in part as follows: 

“Through our preliminary investigation we have ascertained the active asso- 
ciation which you and your companies have had in the matter of refinancing 
various Florida taxing units. We also understand that you and certain of your 
associates are now under indictment in the United States District Court in Kan- 
sas, and we fully recognize your privilege not to testify. * * * 

“We have also had brought to our attention the fact that there are numerous 
responsible and well-informed creditors and financial institutions having inti- 
mate knowledge of such matters; and we request that you obtain from them such 
additional or corroborative statements as might aid the Committee in arriving at 
its conclusions.” [Italics mine.] 

A copy of this letter was submitted by Messrs. Fly and Whitehair to the De- 
partment of Justice in the portfolio of letters previously discussed. The letter 
and the Senate resolutions concerning the investigation of the Post Office De- 
partment and the SEC by Senator McCarran were included in part 1 of the table 
of conents of that portfolio. 

C. William A. Paisley of the Department of Justice testified before the McCar- 
ran committee.—Again, in view of Caudle’s statement to the Attorney General 
relative to the outcome of the McCarran committee investigation, the following 
testimony of William A. Paisley before the Senate committee should be examined 
(pp. 874, 875, volume 2 of Green Book) : 

“The CHaIRMAN (McCarran). That report was made by the Securities and 
Exchange Commission? 

“Mr. PAISLEY. Yes. 

“I have carried the thing home ct night and studied it at length to find out 
what the facts are all about. It is full of conclusions, insinuations and innuen- 
does. It is difficult to secure the facts. 

“The Department wrote out to the United States Attorney and told him that 
it appeared from this report that there were violations of the Securities and 
Exc! ange Commission Act, and he was authorized to present the matter to the 
grand jury. As to who the defendants would be, it would be left up to him as 
the Department will not go into it far enough to make a recommendation. 

“That was clearance on the matter and apparently they went on out to Kansas 
and my information is that they went in and bowled the United States attorney 
over and got an indictment from the grand jury. 

“It was presented to the grand jury and an indictment returned. 

“The CHAIRMAN. Was it presented by the Securities and Exchange Commis- 
sion? 

“Mr. Parsiey. It was presented by the assistant district attorney. The 
Securities and Exchange Commisison lawyers were there though. It is my rec- 
ollection that they were there in the capacity of witnesses at a grand jury hear- 
ing. 

“My experience is that they more or less dominate the scene on an occasion of 
that kind. 

“Two indictments were returned. Later on, the Commission came in and asked 
that their men be appointed as special assistants to the United States attorney. 

“The CHAIRMAN. Do you mean the Securities and Exchange Commission came 
in? 

+ . * . * * o 

It is difficult to understand how Paisley could so testify, especially that we 
“went in and bowled the United States attorney over and got an indictment 
from the grand jury.” Paisley well knew or he should have known that ap- 
proximately 72 witnesses had appeared before the grand jury. He knew or should 
have known that 8 assistant United States attorneys in Kansas had assisted 
in presenting the matter to the grand jury and that the United States district 
attorney, and not the SEC, on 3 separate occasions had requested that Com- 
mission employees be appointed as special assistants to the United States 
attorney, although he testified to the contrary before Senator McCarran. He 
further knew, or should have known, that the Department of Justice had even 
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prepared a 7-page brief to be used in arguments to sustain the indictments 
against demurrers which had been filed against them. Furthermore, Paisley 
at that time had access to the 4 volumes of grand jury transcript consisting 
of over 2,100 pages of sworn testimony taken from the 72 grand jury witnesses in 
these cases. He also had access to the voluminous grand jury exhibits. It is 
significant to note that he did not testify that the grand jury testimony was full 
of conclusions, insinuations, and innuendoes. At no time during the conferences 
at the Department in February and March 1946, did Paisley question the ade- 
quacy of the report or ask that any portion of it be clarified or expanded. 
Paisley was not questioned by Senator McCarran concerning what conclusions, 
insinuations, and innuendoes Paisley thought were in the report of investigation 
and in what respect it was difficult to secure the facts. Also Paisley did not tell 
Senator McCarran that while the report was voluminous, the facts in the Citrus 
and Panama cases consumed only 200 pages of that report and would not have 
consumed that many except for the fact that many of the documents were set 
out in full within those pages. 

Senator McCarran, in attacking the investigation conducted by the SEC and 
Post Office Department, made good use of Paisley’s testimony in his proposed 
report, which at McCarran’s request was printed in the Congressional Record 
as a part of his remarks (p. 10192, Congressional Record, Senate, July 24, 1947). 
A portion of the report relating to Paisley’s testimony reads as follows: 

“* * * The special assistant to the Attorney General, Mr. Paisley, in com- 
menting upon the criminal reference report prepared by the Securities and Ex- 
change Commission as a basis for the criminal indictments against Crummer 
and others (beginning at p. 874 of the record) had this, among other things, 
to say: 

“*T have carried the thing home (meaning the SEC report) at night and studied 
it at length to find out what the facts are all about. It is full of conclusions, 
insinuations, and innuendoes. It is difficult to secure the facts.’ [Parentheses 
ours. | 

“Further, in commenting upon the lack of justification for the criminal indict- 
ments, Mr. Paisley testified that five members of the Fraud Unit, Criminal Divi- 
sion of the Department of Justice, reviewed the entire record of the criminal 
proceedings ‘very thoroughly’ and unanimously agreed that ‘the cases never 
should have been brought and should not be prosecuted.’ 

“The above-quoted testimony clearly establishes the injustices and frauds which 
may be perpetrated upon courts and citizens by administrative agents when theu 
exceed or abuse the authority delegated to them by Congress. * * *” [Italics 
mine. ] 

It is obvious that Paisley’s testimony assisted Senator McCarran in his attack 
upon the SEC and Post Office Department investigation of Crummer, all of which 
is reflected in the McCarran proposed report. With regard to this attack upon 
the Commission and Post Office Department, attention is directed to a statement 
made by Senator Alexander Wiley of Wisconsin on July 26, 1947, which reads as 
follows: ™ 

“Mr. Witey. Mr. President, on Thursday, July 24, the senior Senator from 
Nevada addressed the Senate at some length regarding an investigation which 
is, and has been for some time, in progress by a subcommittee of the Senate 
Committee on the Judiciary. In the course of his address the senior Senator 
from Nevada inserted in the Record a proposed report on the matter which he, as 
chairman of the subcommittee, had prepared. As the senior Senator from Nevada 
stated in his remarks, ‘Not one member of the subcommittee, aside from myself, 
has seen fit to take the position which this proposed report advocates.’ 

“In view of the fact that the matter under investigation is still pending in the 
Senate Committee on the Judiciary, and in view of the fact that it is contem- 
plated that extensive further hearings will be necessary befare the conclusion of 
the investigation, I direct the attention of the Senate to the fact that after the 
preparation and submission of the proposed report by the senior Senator from 
Nevada to the Senate Committee on the Judiciary, a memorandum was prepared, 
at my direction, in which very definite issue was taken, not only with reference 
to the conclusions in the proposed report by the senior Senator from Nevada, 
but also with reference to certain facts developed thus far in the hearings which 
are at variance with the facts as recited in such proposed report. Without at 
this time attempting to anticipate the final judgment of the subcommittee or the 
Committee on the Judiciary, I think that it is only fair and proper, in view of 


17 See p. 10472, Congressional Record, Senate, July 26, 1947. 
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the action of the senior Senator from Nevada, that the memorandum to which I 
have previously alluded be at this time inserted in the Record, and I therefore 
ask unanimous consent that the memorandum which I now hold in my hand, 
relating to a proposed report, being the proposed report of the senior Senator 
from Nevada, be inserted in the Record. I call attention of the Senate to the 
fact that the proposed report of the senior Senator from Nevada was inserted 
in the Record last Thursday by unanimous consent, and I feel that I have a right 
to expect that the document which I am now submitting shall likewise be inserted 
without objection. I ask that the memorandum be printed following my 
remarks.” 

The memorandum which Senator Wiley asked to have inserted in the Record 
and printed following his remarks contains a considerable amount of information 
which refutes many of the statements made by Senator McCarran. 

D. The McCarran preliminary report was in certain respects misleading.— 
Certain alleged committee findings of McCarran pursuant to Senate Resolution 35 
were misleading. 

On page 4, volume 1 of the Green Books, Committee Findings of the Mc- 
Carran Committee are set forth. These findings are in part as follows: 

“However, this preliminary and hurried investigation has definitely established 
the necessity for continued investigation and hearings. Evidence uncovered 
curing the investigation reveals the following: * * * 

“(2) Many Florida bondholders who were contacted by Securities and 
Exchange Commission and Post Office investigators and attorneys, complain 
of the prejudiced, coercive, and threatening attitude and ‘third degree’ 
methods of those government employees. 
som * + 7 * * * 

“(4) By inquiring into refunding or refinancing contracts, established 
under decree of federal bankruptcy courts, the Securities and Exchange 
Commission and Post Office Department appear to have gone beyond their 
statutory authority by exercising in effect appellate jurisdiction over fed- 
eral courts. 
ce * * * * ea * 

“(7) The Securities and Exchange Commission and Post Office Department 
refused to furnish the committee with information and facts necessary for 
a full and complete investigation and the postal inspector involved was ex- 
tremely uncooperative.” 

Senator McCarran’s investigators well knew that the Commission and the 
Post Office Department did not go beyond their statutory authority by “exercising 
in effect appellate jurisdiction over Federal courts,” and that allegation has no 
basis in fact whatsoever. Furthermore, their allegation that prejudiced, coercive, 
threatening and third degree methods were used is wholly at variance with the 
facts and cannot be supported. Finally, the charge that the SEC refused to 
furnish the committee with information and facts necessary for a full and com- 
plete investigation should be considered in the light of the fact that George 
Moore, the Senate investigator, was fully informed of the existence of the in- 
diectments and the reluctance of the Commission and Post Office Department to 
disclose the evidence in these cases until trial. This preliminary report of Sen- 
ator McCarran is in other respects also misleading, but time does not permit a 
more detailed analysis. 

E, The Crummer organization appeared to be well informed concerning cer- 
tain activities of Senator McCarran’s investigators.—In connection with the 
above, reference is again made to Senator McCarran’s letter to Crummer inviting 
him to assist in the investigation of the Post Office Department and the SEC. 
Reference is also made to my memorandum concerning the conferences in the 
Department of Justice prior to the dismissal of these cases and the statement of 
Whitehair concerning remarks made to one of the Senate investigators by Mr. 
Mansfield, which indicated to me that Whitehair directly or indirectly was in 
contact with the McCarran investigators. Reference is also made to a telephone 
call which I received while either in Wichita or Topeka, Kans., wherein the 
operator stated that it was either the office of R. E. Crummer & Co. or the Crum- 
mer Co., Orlando, Fla., calling, after which a male voice answered the phone 
stating that it was George Moore, one of Senator McCarran’s investigators, phon- 
ing me. I believe I testified that it was the office of R. BE. Crummer & Co. but it 
could have been the Crummer Co. 

F. Senator McCarran’s questioning of Post Office Inspector Mansfield to develop 
if Mansficld was veering from a practice when he took the word of the SEO 
as to Crummer without verifying it—In questioning Mr. Mansfield concerning 
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whether he had interrogated Crummer or not, McCarran asked Mr. Mansfield 
the following questions (p. 67, vol. 1 of the Green Books). The questions and 


answers, in part, are as follows: 
a Oo 


ee + * * * 


“Mr. MANSFIELD. I did reach such a conclusion as that, but in connection also 
with the fact that I know he had already been interviewed by SEC people, and 
I had information—— 

“The CHAIRMAN, Just at that point. You did not complete your answer. Go 
ahead. 

“Mr. MANSFIELD, I had this inforination from these SEC representatives, as 
to what their interviews had disclosed and the attitude which Mr. Crummer 
assumed. 

“The CHAIRMAN. Let me ask, to clear the matter in my mind. Your investi- 
gation was for the Post Office Department. You were investigating as an in- 
spector of the Post Office Department ; is that right? 

“Mr. MANSFIELD. Yes, 

“The CHAIRMAN, All right. Now, you did not rely on anyone else for the 
information that would guide you in making a report to your Department, did 
you? In other words, you told me a little while ago that you always, when 
a statement was made to you, you checked up on it to see whether it was adverse 
or not, before you made up your own mind? 

“Mr. MANSFIELD. Yes, 

“The CHAIRMAN. So that you veered from that rule in this instance when you 
took the word of the SEC people as to Crummer? [Italics mine.] 

“Mr. MANSFIELD. No. 1 thought they knew conclusively, and the statements 
of the SEC people were fully sustained by the documentary evidence which they 
had obtained, and to which I had access. 

“The CHAIRMAN. Then, you didn’t go to Crummer at all? 

“Mr. MANSFIELD. No, sir. 

* * ak * ak * *? 


Additional questions and answers in part are as follows (pp. 80 and 81, vol. 1 
of the green books) : 

“The CHAIRMAN. What I am doing—I may have an entirely wrong view—I 
am trying to gather it as it comes to me, here, from your statement. Why I make 
that statement is that I notice that you go to Mr. Ball, and you deal wih Mr. 
Fuller, but at no point did you go to the other concern, the Crummer Co., or what- 
ever their name is. You avoid them, but you deal with the others. I should not 
use the term ‘deal’ but you had conferences with the others. I just wondered 
why that was? 

“Mr. MANsFrieLtp. The only reason I didn’t attempt to interview Mr. Crummer 
was that I knew he had been interviewed by the SEC operatives and I had infor- 
mation from them as to his attitude and what information he had given. 

“The CHAIRMAN. Now, the SEC, through its investigations, had gone into this 
matter very thoroughly in the past? 

“Mr. MANSFIELD. I think so. 

“The CHAIRMAN. And you were in contact and cooperated with the SEC in- 
vestigators all the time? 

“Mr. MANSFIELD. Yes. More or less. 

“The CHAIRMAN, All right. Now, how did you take the SEC’s word in prefer- 
ence to Mr. Crummer and yet didn’t take their investigation? In other words, I 
am trying to give you my view, so I can get the real view from you. It seems 
to me that fairness would have demanded that if you went to one side in this 
question, you should have gone to the other side. And fairness would have 
demanded that you had gone to the Crummer outfit and seen what their answer 
to the situation was, rather than put these circulars out, as I view it—and I 
speak of it for myself—naturally intended to impair the credit of the community. 
Why didn’t you go to Crummer, if you know of other excuses than you have 
given us—or other explanations?” 

Here Senator McCarran apparently completely ignored the fact that this was a 
joint investigation conducted by the Post Office Department and the SEC. Fur- 
thermore, McCarran not only invited R. E. Crummer to submit a statement to his 
committee but also requested him to assist in his investigation of the Post Office 
Department and the SEC while denying SEC personnel an opportunity to testify 
in their own behalf before his subcommittee before the issuance of his report. 

G. Senator McCarran was immediately informed concerning the dismissal of 
those cases.—Previous testimony in this case shows that the Panama City and 
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Citrus cases were dismissed by the court at the request of the Department of 
Justice on June 10, 1946. On June 11, 1946, Senator McCarran, who had at- 
tempted to obtain the Commission’s files while the cases were still pending, wrote 
the following letter to Ganson Purcell, Chairman of the SEC at that time. 


JUNE 11, 1946. 
Hon. GANSON PURCELL, 
Chairman, Securities and Exchange Commission, 
18th and Locust Streets, Philadelphia 8, Pa. 

My Dear Mr. Purcett: On October 1 I wrote you requesting that certain doc- 
uments in the files of the Securities and Exchange Commission be furnished to 
this Committee. 

You replied, under date of October 25, pointing out that certain of the docu- 
ments requested had to do with a matter then before a Federal court in Kansas. 
You said that: 

“The direct relationship between these documents and the criminal proceedings 
now awaiting disposition by the courts seems to raise a serious question as to 
the propriety of our disclosing them while the criminal cases are pending.” 

You then cited from an opinion of Attorney General Robert H. Jackson, ren- 
dered on April 30, 1941, and referred to an earlier opinion rendered by Attorney 
General Wickersham to President Taft in 1912. You concluded: 

“* * * the Commission would appreciate it if the Committee would give 
further consideration to its request in the light of the policy of the Department of 
Justice disclosed by the opinion of the Attorneys General cited above and in view 
of the fact that disclosure of such material while the cases are pending wouid, 
we believe, be detrimental to their effective prosecution.” 

In view of the circumstances, I acquiesced in your decision with respect to my 
request, even though it meant that activities of my subcommitee under S. Res. 112 
had to be suspended. 

I am now advised that the court cases in Topeka to which you referred have 
been disposed of. Therefore, I now renew the request which I made on Octo- 
ber Ist. 

I am anxious to proceed under S. Res. 112 as rapidly as possible so as to con- 
c.ude my responsibilities thereunder before the adjournment of the Congress. 
Accordingly, I shall appreciate it very much if you can make the documents and 
files requested by the Committee available to us in the near future. 

Kindest personal regards. 

Sincerely, 
/S/ Pat McCarran. 


Senator McCarran was anxious to obtain these records and, not having received 
them promptly, sent the following telegram to Mr. Purcell on June 19, 1946: 

“T have not yet received your reply to my letter of June 11 requesting certain 
files, ete. Greatly appreciate prompt advice respecting your position in this 
matter and whether you intend to comply with this request. Kindest regards. 

Pat McCarran.” 


H. Senator McCarran’s treatment of information concerning the Ethel G. 
Turner claim and the Okeechobee County refunding.—In the section of this state- 
ment entitled “IV. Okeechobee County and the Bthel G. Turner Claim” infor- 
mation is set forth concerning a large number of bonds and interest claims which 
were involved in the Okeechobee refunding under the Municipal Bankruptcy Act. 
These bonds and interest claims were included in a proof of claim filed in the 
name of one Ethel G. Turner as owner. Actually, they for the most part were, 
in fact, the property of R. E. Crummer & Co., the fiscal agent. Senator McCarran 
knew of the existence of a statement given by Ethel G. Turner to Securities 
Investigator Reutell, of the SEC, and Post Office Inspector Mansfield concerning 
this matter, and on August 21, 1946, requested of the Commission a copy of this 
statement, which was sent to him by the Commission on September 9, 1946. 

I. Sentor McCarran did not afford commission representatives an opportunity 
to defend themselves prior to the issuance of his proposed report.—Although the 
SEC investigators and attorneys were promised an opportunity to appear before 
the McCarran committee and testify in their own defense concerning the alleged 
charges made against us, we were never given that opportunity prior to the 
publication of the McCarran report. 

J. Senator McCarran recommended that the Attorney General investigate the 
SEC and Post Office Department, the United States attorneys and their assistants, 
in relation to the criminal proceedings brought against R. FE. Crummer.—Under the 
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heading “Recommendations” (p. 10202, Congressional Record, Senate, July 24, 
1947) of the McCarran Report, it is stated, among other things, as follows: 

“In view of the many irregular, unauthorized, and often iniquitous acts, admin- 
istrative abuses, legal violations, and questionable economic practices apparent 
in the record, the committee recommends as follows: ™ 

“ye ** * 

“II. That the United States Attorney General investigate : 

''(a) The activities of the agents of the Securities and Exchange Commission, 
the Post Office Department, the United States attorneys and their assistants, in 
relation to any and all criminal proceedings against R. BH. Crummer, et al., here- 
tofore had in the States of Florida, Ohio, and Kansas, as a result of the Securities 
and Hxechange Commission’s and Post Office Department’s examination of the 
business affairs of R. FE. Crummer & Co. et al., with a view to determine, inter 
alia: “* + 9” 

[Italics mine. ] 

Enumerated under this section are several purported points which Senator 
McCarran recommended that the Attorney General investigate in connection 
with our investigation of Crummer and his subsequent indictment.” 

This recommendation of McCarran amounts to a direct attack upon the pro- 
priety of the Commission and Post Office investigation of the Crummer group 
and questions even the good faith of the SEC and Post Office Department in 
making the investigation and of the United States attorney and his assistants 
in relation to this aborted prosecution. 

To reach the conclusion leading up to the above recommendation it would ap- 
pear advisable, if not essential, to obtain a complete knowledge of the facts in 
the cases and the indictments. 

With that thought in mind reference is made to certain questions asked of 
Post Office Inspector Mansfield by Senator McCarran and Sourwine.” Mansfield 
at the time was reading from a prepared statement as follows: 

“Mr. MANSFIELD. I will. And that the sale of the bonds under these refunding 
operations had also been made prior to these letters and the investigation. 
[Reading :] 

“*To say that the investigation, so made, undermined the credit of the taxing 
units; or crippled, hampered, or rendered ineffective the Municipal Bankruptcy 
Act is like saying that because police officers investigated an automobile wreck 
by a drunken driver they, the police, caused the wreck. The fact that market 
quotations for said bonds had shown large increases further negatives any such 
contentions. 

“Tf desired, I have a copy of the decision of the Tenth Circuit Court of 
Appeals on the Panama City indictment, reversing the dismissal of the indict- 
ment by the District Court. 

“*Do you care for it? 

“Mr. SOURWINE. We have not asked any questions concerning the indictment. 
There is no foundation for it. 

“The CHAIRMAN. I doubt very much, Mr. Mansfield, if the decision would 
throw any light on the matter of the Florida committee. 

“Mr. MANSFIELD. Well, I merely offered this. 

“The CHAIRMAN. We are not going into the indictment. 
ste ak * * * * + 


The extent to which George Moore and Kenneth Sourwine, Senator McCarran’s 
Investigators, accumulated erroneous and misleading information is shown in 
part in the following paragraphs of my statement. 

On pages 1017 to 1025 of volume 2 of the Green Brooks there appears an undated 
letter bearing the printed signature of R. E. Crummer.” It is long and rambling 


18 Although, as above shown, the McCarran report stated that recommendations were 
made by the committee, actually none were made. McCarran admitted that his report had 
not been adopted and further admitted that not one member of the Senate committee, 
aside from himself, had seen fit to take the position which his report advocated (p. 
10191—-Congressional Record, Senate, July 24, 1947). Nevertheless, McCarran requested 
that his report be printed in the Record (p. 10192), although it contained the erroneous 
information that the committee was making recommendations such as above quoted. 

%As I have previously shown, Caudle recommended that the Attorney General await 
the outcome of the McCarran investigation of the SEC and Post Office before proceeding 
with the trial of the Crummer cases. However, the cases were dismissed on June 10, 1946, 
or several months before the McCarran report was issued. 

2 P. 158, vol. 1, Green Books. 

1 Lest it be forgotten, R. E. Crummer was also requested to assist in the investigation 
of the SEC and Post Office Department at the request of Senator McCarran. 
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and would take a great deal of time to cover in a reply. I do desire, however, to 
reply to certain portions of that letter containing statements presumably by 
R. E. Crummer which are not in line with the facts. 
Referring to the Panama City program Crummer wrote as follows: 
‘* * * * * * » 


“The Brown-Crummer Company and substantially all of its clients sold their 
past due interest coupons to R. E. Crummer & Company on the offered basis, and 
agreed to the arrangement suggested for the servicing of the principal and future 
interest on their bonds. The interest coupons so purchased by R. E, Crummer & 
Company made up a portion of the claim on which the above judgment had been 
rendered, and to the extent of R. E. Crummer & Company’s purchase of such 
coupons, it became one of the owners of the judgment. However, in view of the 
unsettled condition of the entire Panama City situation it is considered advisable 
to withhold decision as to the final disposition of such collections until later. 

me cs * * a * *” 

The Commission’s investigation disclosed, as set forth elsewhere in this state- 
ment, that in February 1937 Crummer solicited bondholders to accept a settle- 
ment for the past due coupons and the accrued interest on their matured bonds 
from the date of default to July 1, 1937, at the rate of 2 percent in lieu of the 
coupon rate of 5 percent and 6 percent. This solicitation was in the form of a 
letter dated February 27, 1937, and an attached agreement for the signature of 
bondholders—temporary representation agreement. This agreement contained 
other provisions but the important result was to mislead bondholders into 
accepting this 2 percent settlement, which the bondholders generally believed 
from a reading of the agreement and representations by Crummer’s salesmen, 
was being paid by the city of Panama City in full and complete discharge of the 
obligations for which the 2 percent was being accepted by bondholders. A large 
portion of the bonds and coupons involved in this operation had already been 
merged in judgment, case 160, by Crummer associates. These bonds and coupons, 
therefore, were no longer in existence as such but were represented as an wn- 
divided interest in the judgment. Crummer has not explained how his customers 
could sell bonds and coupons which did not exist. Furthermore, Crummer had 
made substantial collections on these bonds and coupons merged in judgment, 
which under the powers of attorney he was obligated to distribute to the bond- 
holders. This, he wholly failed to do. These facts can be supported by competent 
documentary proof obtained from bondholders, the Crummer offices, and the 
United States District Court at Marianna, Fla., where the suit was filed. There 
is no question about it whatsoever, Crummer knows it and further knows that 
the statement quoted above from his letter, which is printed in the Senate trans- 
script on pages 1017 to 1025, is not in line with the facts. Moore and Sourwine 
should also have known it. 

In addition to the foregoing, there was submitted to the McCarran committee 
copies of many of the letters from bondholders submitted by Whitehair and 
Fly to Caudle of the Department of Justice. These letters have been analyzed 
in this statement and can be found under section III (e) (1) and (8). Their 
misleading nature and evidence to support their misleading nature are set forth. 
Among such letters are the following to-whom-it-may-concern letters sent by 
W. W. Hetherington, president of the Exchange National Bank, Atchison, Kans. ; 
Howard Gordon, vice president of the First National Bank, Leavenworth, Kans. ; 
Herbert F. Laing, bond supervisor, the Security Benefit Association, Topeka, 
Kans.; and Irving B. Parmelee, president, the Leavenworth National Bank, 
Leavenworth, Kans. All of these letters are discussed in my statement and the 
facts concerning the transactions of these individuals and institutions are also 
set forth 

In addition, Frank L. Carson, chairman of the board of the First National 
Bank in Wichita, made a statement which appears on pages 1059 to 1069 of 
volume 2 of the Green Books, and I have given the facts in my statement con- 
cerning the transactions of Carson and the First National Bank in Wichita with 
Crummer, as well as the transactions of Carrie May Carson and Frances Coss- 
man, for whom he acted in the Citrus County program. In addition, a letter 
from J. H. Stewart, treasurer, the Farmers & Bankers Life Insurance Co., is also 
set forth in volume 2 of the Green Books on page 1030, and I have analyzed 
this letter and the transactions of this insurance company in my statement. 

In addition, on pages 1033 and 1034 of volume 2 of the Green Books, there is 


2 For further details see exhibit A to this statement. 
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set forth a copy of a letter directed to R. E. Crummer by Miles Scheaffer, secre- 
tary of the United Benefit Life Insurance Co. The subcommittee will recall that 
in my previous testimony I gave in some detail the transactions of Scheaffer and 
the United Benefit Life Insurance Co. which he represented, and also pointed 
out how Schaeffer wrote to the United States attorney at Topeka, Kans., and 
indicated that Commission representatives attemped to use false or manufac- 
tured evidence; and I further pointe. out and submitted to the subcommittee 
a document taken from the files of Scheaffer’s insurance company which clearly 
proved the allegation made by Commission employees and clearly showed that 
Scheaffer was making a deliberate attempt to discredit the Commission's inves- 
tigation even though there was information to the contrary available in his files 
and bearing his signature. 

It is not my desire to labor the point, but I wish to point out here that 
Sourwine and Moore had at their disposal the SEC and Post Office report of 
investigation of the Crummer cases and supporting documents which clearly 
established the falsity and inaccuracy of many of the statements made in the 
letters to which I have referred. 


IV. OKEECHOBEE COUNTY AND THE ETHEL G. TURNER CLAIM 


Reference is made to the Ethel G. Turner claim filed in the Okeechobee County 
plan of composition under the Municipal Bankruptcy Act for the following rea- 
sons: (1) R. E. Crummer & Co. was the fiscal agent and some of the defendants 
in the Panama and Citrus cases were active in the operation; (2) Robert J. 
Pleus, the Crummer attorney who prepared the Citrus County contract, also 
appeared as counsel in the Avon Park case and in the Okeechobee County com- 
position plan under the Municipal Bankruptcy Act; (3) Caudle had recommended 
to the Attorney General that the trials of the Citrus and Panama cases be held 
up pending completion of the McCarran investigation of the Post Office Depart 
ment and SEC, and T. W. Conely, Jr., county attorney of Okeechobee County and 
also an attorney of record in the bankruptcy proceedings, had testified in effect 
before Senate Investigator Moore that all was well in the Okeechobee County 
refunding matter and that the manner in which the SEC and Post Office Depart 
ment had conducted its investigation tended to cause some of the bondholders to 
think that a fraud had been perpetrated; and (4) the Floria State Senate report 
which was introduced in the record of the Senate Judiciary hearing indicated 
that in Okeechobee County, among others, investigation by the Federal agencies 
caused suspicion to be cast upon said refunding programs and caused the tax 
payers and bondholders alike to fear that something wrong had occurred and this, 
it is assumed, influenced McCarran in writing an adverse report concerning the 
Commission and Post Office Department and, therefore, would have a bearing on 
whether the Panama and Citrus cases would be tried in view of Caudle’s recom 
mendation to the Attorney General that nothing be done on them until the 
Judiciary Committee of Senator McCarran made its report. 

I have previously referred to the Avon Park case in which Crummer was criti- 
cized for its activities in a plan of composition. That case preceded the Okeecho- 
bee County case. In the Okeechobee County case, Okeechobee County was repre- 
sented by Robert J. Pleus, an attorney for Crummer, and T. W. Conely, Jr., 
attorney for the Board of County Commissioners of Okeechobee County, Fla., who 
also testified before George M. Moore in the McCarran subcommittee hearings. 
The Commission had made some investigation of the books and records of R. E. 
Crummer & Co. involving the Okeechobee County case, but due to the press of 
other matters this investigation was not completed. However, it was noted 
during the course of investigation that a claim in the municipal bankruptcy pro- 
ceedings had been filed by one Ethel G. Turner which was sworn to on October 2, 
1910, setting forth that she was the owner and holder of bonds of Okeechobee 
County totaling $117,000 par value and accrued interest to June 1, 1940, of $145,- 
121.07. It was found during the investigation that Ethel G. Turner is the sister of 
Courtney Turner, an official of R. E. Crummer & Co., and a defendant in at least 
one of the Crummer cases. 

Ethel Turner was interviewed by Securities Investigator George W. Reutell of 
the SEC and Post Office Inspector E. J. Mansfield on August 18, 1943. The state- 
ent which she gave to them reads as follows: 

“Personally appeared Miss Ethel G. Turner who under oath says: ‘I am the 
sister of Courtney S. Turner, who was for several years connected with the 
Brown Crummer Co. and R. E. Crummer Co. with offices in Wichita, Kans., Kan- 
sas City, and other places. 
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“*With reference to a proof of claim for $117,000 par bonds and $145,121.07 par 
coupons and accrued interest claims of bonds of the County of Okeechobee, Fla., 
I sizned this proof of claim under oath on October 2, 1940, before T. J. Schmitt, 
notary public at Atchison, Kans. 

‘In connection with the signing of the proof of claim my brother, Courtney §. 
Turner, stated to me that under an agreement with R. E. Crummer, he was 
giving me these bonds and interest claims and it was desired that I sign the proof 
of claim as the owner. 

“It is my recollection that at the time I signed the proof of claim, which was 
in the office of Mr. Schmitt, my brother had shown me the bonds and coupons in 
our home, just prior to the signing of the proof of claim. So far as I can recall 
I never again saw the bonds or coupons, never made any disposition of them 
myself and do not know how they were subsequently disposed of, if any disposi- 
tion has been made. I do not now have possession of the bonds and coupons.’ ” 

Miss Turner, according to Messrs. Mansfield and Reutell, read the above state- 
ment twice but refused to sign it, which fact they noted on the statement as 
follows: 

“The above statement by Miss Ethel Turner was made verbally and reduced to 
writing. It was presented to and read by her on August 18, 1943. She said it 
was a correct statement but she did not care to sign it. She again read it and 
said it was correct at a later hour on the same date. All this was in our presence. 

“(Signed) E. J. MANSFIELD, 
P. O. Inspector 

“(Signed) Gro. W. REUTELL, 
Securities Investigator, SEC.” 

Keeping in mind the criticism of Crummer by the Supreme Court of the United 
States in the Avon Park case (311 U. S. 138), further examination of the Ethel 
Turner claim was made, among other things, to determine if R. E. Crummer & Co. 
had attempted to perpetrate a fraud upon the Federal court in Florida by doing 
indirectly that which it had been prohibited from doing directly in the Avon Park 
case. In that case the court stated that there the fiscal agent (Crummer) was 
acting in a dual capacity, as agent for the city and as agent for the bondholders. 
The court further said that the very minimum requirement for fair dealing was 
the elementary obligation of full disclosure (by Crummer) of all of its interests, 
that equity and good conscience obviously would not permit a finding that an 
acceptance of a plan by a person acting in a representative capacity is “in good 
faith” when that person (Crummer) is obtaining an undisclosed benefit from the 
plan. With that background, the following is of interest. During our investi- 
gation we examined a transcript of record of proceedings in the United States 
District Court in and for the Southern District of Florida, Fort Pierce Division, 
In Re Okeechobee County, Florida, Debtor, Petition for the Approval and Con- 
firmation of a Plan for the Composition of Debts. As previously shown, Robert 
J. Pleus, a Crummer attorney, and T. W. Conely, Jr., county attorney, represented 
the county in the proceeding. R. E. Crummer & Co. was the fiscal agent for 
Okeechobee County, Fla. 

On page 86 of the transcript referred to, the following questions and answers 
appear in a hearing before Master Kanner relative to the composition plan: 


“By the Master (Kanner) : 


“Question. Mr. Lasseter,” you did testify that the only compensation or benefit 
to be derived by R. BH. Crummer and Company is that which is stated in the Plan of 
Composition? 

“Answer. Yes, sir. 

“Question. And there is no interest or indirect interest in any manner by the 
R. BE. Crummer Company in any of the securities involved insofar as you know? 

“Answer. Mr. Kanner, since the Supreme Court rewrote what we thought was 
the law in the Avon Park Case, we have scrupulously tried to be sure there was 
no way in the world we could ever even remotely pick one word out of this trans- 
action as specifically stated in the Plan of Composition; and if such ever proves 
to be true, it is going to be by accident and not by intent. [Italics ours.] 

“The Master. That is all. 

“(Witness excused. )” 

On page 16 of the transcript appears the name of Ethel G. Turner, 1135 Com- 
mercial, Atchison, Kans., as one of the persons, “So far as known, of creditors, 
who have accepted the Plan of Composition” of Okeechobee County, Pla. Ethel 


= A Crummer employee and a defendant in the Panama and Citrus cases. 
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G. Turner appears as a creditor owning Okeechobee County bonds in the amount 
of $117,000 and accrued interest on bonds in the amount of $145,121.07, a total 
of $262,121.07. Miss Turner filed a consent to the Okeechobee County Refund ng 
Plan as “the undersigned creditor of Okeechobee County, Fla., who is the owner 
and holder of the bonds and/or interest accruals of said county listed and described 
below.” The statement taken from Ethel G. Turner has been set forth previously. 

On page 68 of the transcript referred to the following questions and answers 
appear, which apparently were also asked during a hearing before Master Kanner 
relative to the composition plan: 

“se * * 

“Question (by Robert J. Pleus). Are any of these consents filed by #.. EB. Crum- 
mer & Company? 

“Answer (by Hewen A. Lasseter). No, sir. ; 

“Question (by Pleus). Does R. 2. Crummer & Company own any of the securities 
upon which consents have been filed? 

“Answer (by Lasseter). No. [Italics ours.] 

On page 69 of the transcript referred to the following questions and answers 
appear : 

“se * & 

“Question (by Pleus). How is R. E. Crummer & Company to be reimbursed for 
these expenditures? 

“Answer (by Lasseter). The Plan of Composition sets forth the only method 
of composition which is by way of a uniform charge to be assessed against and 
paid by the holders of its original securities, the charge to be expressed in a per- 
centage on the par amount of the original securities surrendered in exchange for 
the refunding securities. And the Plan of Composition sets forth that R. B. 
Crummer and Company will request the Court to allow a charge of three percent 
on such par value, and the consents filed in this action by the several accepting 
bondholders affirmatively state that said consenting bondholders are of the opinion 
that as to their separate, individual holdings, such charge is reasonable. [Italics 
ours. ] 

* * *” 

On page 77 of the transcript referred to the following questions and answers 
appear: 

“es * * 

“Question (by Giles Patterson). Do you know anything about these judgments 
owned by Ethel G. Turner? 

“Answer (by Hewen A. Lasseter). Only as they show on the proof of claim. 

“Question (by Giles Patterson). That is all you know about them? 

“Answer (by Hewen A. Lasseter). I know that the original purchase of them 
was more or less supervised by someone in our office. 

“Question (by Giles Patterson). Yes. You are not personally familiar with it? 

“Answer (by Hewen A. Lasseter). No, sir. 

“Question (by Giles Patterson). You testified that R. E. Crummer & Company 
owned none of these bonds or coupons, I believe, did you not? 

“Answer (by Hewen A. Lasseter). Yes, sir. 

“Question (by Giles Patterson). Do you know that of your own knowledge? 

“Answer (by Hewen A. Lasseter). / have done everything I could to be sure 
that I was correct init. [Italic ours.] 

* + + * * a * 

On page 78 of the transcript referred to, on cross-examination the following 

question and answer appear: 
som * * * * * * 

“Question (by Giles Patterson). Yes. Can you answer questions as to whether 
or not R. E. Crummer has any interest or will receive any benefit from the carry- 
ing out of the refunding other than the fee that you are talking about? 

“Answer (by Hewen A. Lasseter). I know of no—absolutely no way in which 
R. BE. Crummer & Company can make any money out of the Plan of Composition 
except in the manner specified in the Plan; bearing in mind that the Company is 
still in the bond business and if the debt is readjusted, if there are bonds to be 
bought, the company will certainly be in the business to buy them and sell them 
if it has the opportunity to do so, and that opportunity will exist, Mr. Patterson, 
whether the Plan goes through or not. [Italics ours.] 

* * * + * * 
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Lasseter was cross-examined by attorney Giles Patterson relative to the claim 
of Kthel G. Turner, which appears on page 75 of the transcript of record as 
follows: 

“Question (by Giles Patterson). Now, who is Ethel G. Turner? 

“Answer (by Hewen A. Lasseter). I don’t know the person specifically. 

“Question (by Giles Patterson). Do you know anything about her? 

“Answer (by Hewen A. Lasseter). I think that Ethel G. Turner, if I had the 
name correctly, is a party living in Atcheson, Kansas. 

“Question (by Giles Patterson). Yes: that is right. 

“Answer (by Hewen A. Lasseter). Is that what the address shows? I just 
know the name is all. 

“Question (by Giles Patterson). Is she any relation to Mr. Crummer? 

“Answer (by Hewen A. Lasseter). | am sure she isn’t. I have never heard him 
mention her name. 

“Question (by Giles Patterson). She is the owner of $117,000 worth of bonds, 
$145,000 accrued interest, she is shown to be the owner. Do you know when she 
acquired these? 

“Answer (by Hewen A. Lasseter). No, sir. 

“Question (by Giles Patterson). Did she have these when you made your 
contract with the county in 1938, I believe? 

“Answer (by Hewen A, Lasseter). I don’t know. 

“Question (by Giles Patterson). You were soliciting consents then, weren’t 
you: 

“Answer (by Hewen A. Lasseter). Yes; that is all done through the Chicago 
office, Mr. Patterson, I never know anything about these accounts until those 
names come in to me, 

“Question (by Giles Patterson). You don’t know anything about it? You 
have never had any transaction with Mrs. Turner with reference to these par- 
ticular bonds and coupons? 

“Answer (by Hewen A. Lasseter). Not personally, I don’t, with any of the 
accounts.” 

Mr. R. BE. Crummer in direct examination by Giles Patterson at the same 
hearing, which appears on page 91 of the transcript, testified as follows: 

“Question (by Giles Patterson). Who is Mrs. Ethel G. Turner? 

“Answer (by Crummer). J don’t recall Mrs. Turner. I can’t place Ethel G. 
Turner. 

“Question (by Giles Patterson). Of Atcheson, Kansas? 

“Answer (by Crummer). J can’t remember Mrs. Turner. 

“Question (by Giles Patterson). You don’t know who she is? 

“Answer (by Crummer). No, J don’t.”™ [Italics ours.] 

In addition to the statements made by Ethel G. Turner relative to these bonds 
and coupons, further inquiry was made into the actual ownership of the bonds 
and coupons which were set forth in the Ethel G. Turner claim. In this con- 
nection the following is of interest. A Crummer confirmation indicates that 
under date of April 3, 1939, R. E. Crummer & Co., purchased from Ed C. Wright 
& Co. of St. Petersburg, Fla., $137,000 par value of Okeechobee County Road 
Bonds; $59,000 par value of the bonds listed on this confirmation were included 
in the Ethel G. Turner claim as being owned by her. In addition, purchase ticket 
of R. B. Crummer & Co. is also attached which indicates that R. E. Crummer & 
Co. bought of Thomas W. Cook & Co., West Palm Beach, Fla., on October 20, 1939, 
as of October 4, 1989, a total of $46,0%0 par value Road Time Warrants and Flor- 
ida Road Bonds, all of which are also listed in the claim of Ethel G. Turner as 
being owned by her. 

Furthermore, there is also attached a photocopy of letter of R. E. Crummer & 
Co. directed to its Chicago office from its Orlando office, dated April 6, 1941, 
which states that under cover of registered mail the Orlando office is enclosing 
certain Okeechobee securities to the Chicago office. The letter describes a total 
of $41,000 par value Okeechobee bonds. The letter further states: “These bonds 
are forwarded to you to be handled under the refunding program. Our records 
indicate that they are all company owned.” [Italics ours.] Our investigation 
disclosed that all bonds listed in this letter are included in the claim of Ethel G. 
Turner as being owned by her. Copy of the Ethel G. Turner statement, proof of 


* It should be remembered that Ethel G. Turner said that, under an agreement between 
R. E. Crummer and her brother, Courtney Turner, she was being given the $262,000 par 
value of Okeechobee bonds and coupons included in the claim (p. 109 this statement). 
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claim, and documents showing ownership of these bonds and coupons by R. E. 
Crummer & Co. are contained in exhibit No. O. 

In passing I desire to comment on certain testimony taken in connection with 
the McCarran investigation. George Moore, the Senate investigator, questioned 
Conely, the County Attorney of Okeechobee County and an attorney of record 
n the bankruptey proceedings, concerning the investigation of the SEC and Post 
Office Department on or about March 14, 1945. This testimony commences at 
page 22, volume 1 of the Green Books, under the heading: “Testimony of Thomas 
W. Conely, Jr., an attorney at law and attorney for the Board of County Com- 
missioners of Okeechobee County, Florida, and chairman of the State Democratie 
Executive Committee.” This testimony reads in part as follows (p. 25, vol. 1, 
Green Books) : 

“Mr. Moore, If you had been a bondholder of Okeechobee County bonds and 
had been asked similar questions which these men have told you were asked 
them, would a reasonable doubt arise in your mind as to the credit of Okee- 
chobee County ? 

“Mr. CONELY. Yes. 

“Mr. Moore. Is it your impression that the investigation of these two agencies 
has in any way hampered the effectiveness of the Bankruptcy Act? 

“Mr. Coney. I think so. I think that the manner in which they have made 
their investigation has tended to cause some of the bondholders to think that a 
fraud had been perpetrated. 

“Mr. Moore. Even through the court proceedings and decree of bankruptcy? 

“Mr. Coney. Yes, Sir.” 

It seems evident from the leading questions asked by Moore that he was 
affirmatively attempting to elicit answers from Conely which would tend to dis- 
credit the investigation conducted by the SEC and Post Office Department. 
Actually the facts developed in this section of the report would seem clearly to 
justify the conclusion that a fraud had in fact been committed and that the 
Federal court in Florida had been imposed upon by the Crummer group in this 
proceeding under the Municipal Bankruptcy Act. 

If Conely had been as familiar with the facts as his position of county attorney 
and as attorney of record in the bankruptcy proceeding reasonably required, he 
clearly would have questioned the facts developed regarding the Ethel Turner 
claim and the real ownership of the bonds and coupons set forth in that claim. 
Furthermore, if Conely had been fully informed concerning the Ethel Turner 
claim he could hardly have testified as he did before Moore that the manner in 
which the SEC and Post Office Department had made its investigation had 
“tended to cause some of the bondholders to think that a fraud had been per- 
petrated.” 

As I have previously set forth in this statement (p. 102), on August 21, 1946, 
Senator McCarran requested a copy of the Ethel Turner statement from the Com 
mission, which was sent to him by the Commission on September 9, 1946. There- 
after, on July 24, 1947, Senator McCarran made the following statement in his 
proposed report (p. 10202 Congressional Record, Senate, July 24, 1947) : 

“* * * TIT. The investigation of the activities and operations of the Brown- 
Crummer Investment Co., R. E. Crummer & Co., the Crummer Co., their officers, 
directors, associates, employees, and R. E. Crummer, individually, by the 
Securities and Exchange Commission and the Post Office Department was or 
dered, instituted, and prosecuted by such agencies without sufficient probable 
cause, justification, or reason to believe that such companies and individuals 
had violated the postal laws and regulations or the Securities Exchange Act of 
1934, as amended, or the Securities Act of 1933. * * *” [Italics mine. | 

I submit that on the basis of the facts set forth concerning the Ethel Turner 
claim alone there was more than ample evidence of probable cause for the inves 
tigation which was conducted by the SEC and Post Office Department. Senator 
McCarran would appear obviously to have had some knowledge of the Ethel 
Turner claim because, as shown above, he requested of the Commission a copy of 
the Ethel Turner statement, which was sent to him over 10 months prior to the 
issuance of his proposed report cn July 24, 1947. 

Aside from the Ethel Turner matter, Senator McCarran and his investigators 
were fully informed by the SEC and Post Office Department of the procedural 
steps which had been taken in these cases and on the existence of probable cause 
for the investigations which were conducted. 

In this regard, attention is directed to portions of a letter written to Senator 
McCarran by James J. Caffrey, Chairman of the Securities and Exchange Com 
mission, on December 23, 1946, or almost 7 months prior to the issuance of Senator 
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McCarran’s proposed report on July 24,1947. This letter to Senator McCarran by 
Chairman Caffrey reads, in part, as follows: 

“* * * The Commission’s investigation had its inception in a routine inspec- 
tion of the books and records of R. E. Crummer & Company, which was registered 
with this Commission as a broker-dealer under Section 15 of the Securities Ex- 
change Act of 1934. This inspection was conducted by the Atlanta Regional 
Office of the Commission at the end of 1941. The inspection made of this com- 
pany’s books and records was no different from the inspections made periodically 
of the books and records of other broker-dealers registered with the Comraission. 
Cur routine program of inspection in such cases is authorized by Section 17 (a) of 
the Securities Exchange Act of 1934, and is designed to detect and prevent 
fraudulent practices and, in general, to aid brokers and dealers in complying with 
the federal securities laws and to educate them as to the legal requirements of 
those laws and the Commission’s rules promulgated pursuant thereto. 

“Some time prior to this inspection, the Commission had been informed by 
the Post Office Department that they were conducting an investigation of the 
subject company to determine whether it had violated the postal fraud statutes. 
The letter from the Post Office Department, dated June 10, 1941, so informing 
us, is contained in Commission file designated B10—2 (Atlanta Regional Office) 
which was sent to you on July 2, 1946. 

“The Atlanta Regional Office, having completed its broker-dealer inspection, 
prepared and submitted a report, dated January 6, 1942. A copy of that report 
will be found in Commission File No. B10-2 (Atlanta Regional Office). Since 
the books and records of this company were in the main located in the area 
of our Chicago Regional Office, the matter then was referred to that. office 
for further inspection of the company’s books and records. After the Chicago 
Office had completed its inspection, an additional broker-dealer inspection report 
Was submitted by that office and received at our Philadelphia Office on Septem- 
ber 3, 1942. A copy of the Chicago report of inspection will be found in Com- 
mission File No. 8-2 sent to you on June 26, 1946. 

“These reports of inspection contained information which, if true, tended to 
show that R. E. Crummer & Company and Brown-Crummer Investment Company 
had violated the anti-fraud provisions of Section 15 (c) (1) of the Securities 
Exchange Act of 1934 and Section 17 (a) of the Securities Act of 1933. Accord- 
ingly, the Commission, pursuant to its statutory duty under Section 20 (a) of the 
Securities Act of 1933 and Section 21 (a) of the Securities Exchange Act of 1934, 
authorized an investigation in order to determine whether those companies had 
in fact engaged in fraudulent activities in connection with the sale of securities 
in violation of the statutory provisions cited above. The formal order of 
investigation was authorized on October 28, 1942, and was issued on December 
4, 1942. Copies of the order will be found in the file designated R. E. Crummer 
and Company, Correspondence File No. C—1112, Chicago Regional Office, Volume I, 
which was sent to you on June 24. 1946. 

“Thereafter, on April 7, 1943, a supplemental order of investigation was issued 
designating an additional officer of the Commission to conduct the investigatioz. 
All of the staff members designated in these orders were empowered to admin- 
ister oaths, subpoena witnesses and documents, and take evidence in the case. 
The subpoena power in connection with such formal investigation, as distin- 
guished from preliminary investigations or inspections, is authorized by Section 
21 (b) of the Securities Exchange Act of 1934 and Section 19 (b) of the Securities 
Act of 1933. Copies of all Commission minutes reflecting our discussions of this 
case both prior to and after the entry of the formal order of investigation were 
sent to you on July 30, 1946. 

“It should be noted that the Commission’s investigation was conducted in 
accordance with the Commission’s established practice in all cases where a 
routine inspection discloses evidence of possible fraud, in order to determine 
whether in fact registered securities dealers had defrauded their customers in 
connection with transactions in securities in violation of the applicable provisions 
of the Acts administered by the Commission. The transactions happened to 
involve municipal bonds, which are securities as defined in those Acts. The 
Commission did not conduct an investigation into the refunding operations of the 
issuers of said bonds. However, for the purpose of determining whether or not 
the dealings of these securities dealers with their customers were fraudulent, it 
Was necessary to ascertain some of the facts in respect of the refunding of these 
bonds. No inquiries were made which were not clearly incidental and necessary 
to carrying out our statutory duty to investigate evidence tending to show the 
existence of fraudulent transactions in securities of any type. 
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“A complete investigation of the matter was conducted by members of our staff. 
During the course of the investigation, representatives of the Crummer organiza- 
tion were informed on several occasions of the nature and general purpose of the 
investigation. When our investigation was completed, a full report of investiga- 
tion Was prepared and submitted to the Commission by the Chicago Regional 
Office. The report was accompanied by exhaustive documentary evidence. After 
a thorough consideration of the evidence thus obtained, the report was trans- 
mitted to the Department of Justice on June 26, 1944, with a recommendation for 
prosecution in accordance with our statutory duty under Sections 20 (b) and 
21 (e) of the Securities Act of 1233 and the Securities Exchange Act of 1934, 
respectively. * * *” 


Vv. EXCERPTS FROM “HEARINGS BEFORE THE SPECIAL SUBCOMMITTEE ON BANKRUPTCY 
AND REORGANIZATION OF THE COMMITTEE ON THE JUDICIARY, HOUSE OF REPRESENTA- 
TIVES, 76TH CONGRESS, 3D SESS., ON H. RB. 8016,” HELD ON FEBRUARY 14, 15, AND 
16, 1940 


In view of the statements made by Fly and Whitehair to Caudle, Paisley, et al., 
that no complaints had been made against Crummer since the company had been 
in operation, the following excerpts from the above hearings are of interest 
(commencing at p. 87 of the hearings transcript). This information appears 
under the title “Statement of F. G. Janes, Jr., Attorney for F. L. Revell, Wauchula, 
Fla.” and relates to the operations of R. E. Crummer & Co. 

“Mr. JANES, * * * 

“Mr. Revell, another client of mine, has dealt rather extensively in bonds in 
that section. 

“Now his securities have been reduced by sale and otherwise to $10,000. This 
is in a Federal-court judgment, or remaining is in two Federal-court judgments, 
say approximately $10,000. That is what it is 

“He has tried on numerous occasions to get this judgment refunded, and the 
only report that he could get from the refunding agent was that, “I will refund 
it in compliance with the contract,’ which means that there is $10,000 and 
interest on a judgment obtained in the District Court of Florida, and Crummer 
offers to him $3,333.3314, or one-third of it. And in the next breath the county 
under this agreement and under the original agreement with Crummer is required 
to issue $10,000 worth of refunding bonds and turn them over to Crummer, and, 
therefore, the fiscal agent has made $6,666 out of this man’s $10,000 securities, and 
he has received therefor $3,332 

Mr. MIcHENER. That is a most important and startling assertion under the 
circumstances. And are you sure that it is accurate? [Italics ours.] 

“Mr. JANES. I am convinced that it is accurate. 

“IT will say this, that it is so fantastic that my client had a hard time convincing 
me it was true. It is absolutely fantastic. 

“Mr. MicHENER. He certainly ought to be before the Securities and Exchange 
Commission. That is what they are there for. [Italics ours. | 

“Mr. Janes. Before I get through here and before Mr. Revell finishes you men 
are going to hear things that are so fantastic that it does not sound like it could 
happen within the realm of our country. 

“The gentleman that preceded me had a good deal to say about the fee of 
$20 a bond, a refunding fee to the fiscal agent, whether it is Crummer, or whether 
it is Ewing & Co., or whether it is Rittenoure and his outfit, who is here today, 
regardless of who it is, the refunding agent under this program and programs 
later does not receive $20 in bonds and stock, but I say that the refunding agent, 
and I make this statement unqualifiedly, because I am completely of the belief 
that it is so after having checked into it, and the refunding agent under the 
contracts of this kind, and they exist all over the place in 26 counties, in 10 
boards of public construction rebuilding program, in 7 special districts in 22 
counties, and that was back in 1939, and even more now, but they continue to 
exist under these contracts of this nature, and I want to tell you men that they, 
the fiscal agents and the refunding agents, do not make $20 on a bond, but I want 
to tell you gentlemen that they make better than $300 a bond, the most fantastic 
thing that I have ever heard. It sounds unbelievable. 

“Mr. McLAuGHLIN. Upon a bond of what amount? 

“Mr. JANEs. $1,000; a bond of $1,000. 

“And then to say by an act of Congress to the small minority that are not in- 
formed and cannot interpret what that means, to say to them that you have got 
to come in under the Bankruptcy Act and take it on the chin. I do not see how 
anybody could ask the Congress of this land to pass such an act. 


30738—53—t. 1 58 
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“Mr. McLAvGHLIn. Your statements are most interesting to every member of 
this committee, and we want the facts. We want the full and complete facts. 

“Now, let us just take a specific case. Let us take a holder of a bond in the 
amount of $1,000. He receives a letter from the refunding agency or company, 
whatever company it might be. 

“Mr. Janes. Yes; regardless of who it is. 

“Mr. McLAUGHLIN. Yes; and in that letter, as we have understood, and I 
think I speak for the committee up to date, we have understood that that letter 
presents to the holder of the bond a proposal that the holder of the bond agree 
to a refunding of his bond. Now that refunding arrangement might provide 
for a reduction of the principal, or it might provide for a reduction of the 
interest, or it might provide for an extension of the maturity date. In most 
instances it had been represented to us, I believe, that the proposal contained a 
suggestion that the interest be reduced and the maturity date be extended, and 
that the principal amount of the bond remain as it was originally. 

“The letter takes that instance as a typical case. Let us assume that the 
interest on the bond was 6 percent, and a good many of these bonds were issued 
at boom time when interest rates were high. 

“Mr. JANES. Yes, sir. 

“Mr. McLauGHLin, And let us assume that is proposed in the agreement or pro- 
posal that the interest rate be reduced to, let us say, 2 percent, in line with 
modern interest rates current at this time. 

“Mr. JANES. Yes, sir. 

“Mr. McLAUGHLIN. Now, let me inquire, does that proposal contemplate that 
the holder of the bond shall be entitled to interest on all his defaulted coupons, 
which are attached to his bond, at the rate of 2 percent, instead of being entitled 
to interest on those defaulted coupons at the rate of 6 percent? Does it mean 
that the holder of the bond who agreed to this plan merely changes his situation 
so that he shall receive 2 percent on the coupons, which carried 6 percent 
originally, instead of receiving 6 percent on the coupons originally carried? 

“Mr. JANES. It means this, Mr. Chairman—— 

“Mr. McLAUGHLIN (interposing). I would like to have you answer that ques- 
tion. I think maybe we can clarify this matter. 

“Mr. Janes. It means if his bond is to be refunded the interest coupons that are 
attached to the bottom of the bond, which represents the interest on the bond—— 

“Mr. McLauGHun (interposing). In default. 

“Mr. Janes (continuing). In default; yes. It means that those coupons have 
to be sold to the fiscal agent at 33% cents on the dollar of their face value, which 
represents interest on the original bond. 

“Mr. McLAvuGcHiin. At the new and agreed lower rate, is that correct? 

“Mr. JANES. No. That is done before the bond is refunded, and then a new bond 
is issued for the old bond, and 334% percent of the interest is already agreed to 
and in default. 

“Mr. McLauenun, Well, in other words, up to this point the holder of the 
bond has accepted interest at one-third the amount which his original contract 
entitled him to. 

“Mr. JANes. Up to this point he has received 6 percent. 

“Mr. McLAUGHLIN. I understand that. But if he agrees to this contract and 
sends in his coupons he received for his coupons, we will say, an amount repre- 
senting 2 percent, rather than an amount representing 6 percent which the 
coupons called for, is that correct? 

“Mr. JANges. That is correct, sir. 

“Mr. McCLAueHLin, All right. Now, then, under the plan are you represent- 
ing to the committee that the refunding agency which purchases these coupons 
can realize the full face value of those coupons? [Italic ours.] 

“Mr. Janes. That is my idea, and that is my belief, after a thorough study 
of it, that that is correct. 

“Mr. McLaueniin, Would not the amount that the refunding agent would 
receive on the bond coupons be determined by the proposition entered into by the 
county under the Bankruptcy Act? 

“Mr. Micuener. It has not reached the county yet. 

“Mr. Janes. No: it has not gotten there. 

“Mr. McLavuGHiry. I am interested to know that. 

“Mr. JANES. I am going to try to give it to you the best I can. 

“Mr. McLauGuiin. Do you get my question? Do you understand me? 

“Mr. Janes. I do not believe that I did. 
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‘Mr. McLAuGHLIN, When the refunding agent takes over these coupons which 
all for 6 percent interest, is it your contention that the refunding agent then 
enforces that contract and is in a position to enforce that contract represented 
iy that coupon, and that the refunding agent is in a position to and actually does 
collect the full 6 percent? 

“Mr. JANES. That is exactly what I intend to represent to this committee, sir. 
{Italies ours. ] 

“Mr. LAsseTer. Mr. Chairman, may I inquire as to whether I may later have 
an opportunity to reply? 

“Mr. McLaveHuin. I think it would be well for someone, inasmuch as this is a 
new matter which has arisen, who is familiar with this to present his views on 
it. 

“Mr. LAsserer. Mr. Chairman, I would be delighted to do it. 

“Mr. Gipson. Mr. Chairman, I would like to request this: That any rebuttal, 
or cross-examination if we determine it is advisable, should wait until we have 
finished our entire side, because I want to dwell on this subject myself. 

“Mr. McLAUGHLIN. We are not going to interrupt you in the presentation of 
your entire matter, but I believe I speak for this committee when I say we are 
interested in this question, and we want it fully explored. 

“Mr. MICHENER. It is not only a fantastic thing, but it is astounding, and it 
approaches subterfuge and illegality, and things of that sort.” [Italic ours.] 

From the above, it appears that the Members of the House of Representatives 
who heard the above testimony were concerned at Crummer’s method of operation 
in refunding programs and Congressman Michener even stated that “the matter 
should be before the Securities and Exchange Commission.” 

Although the Panama City refunding operation was not handled under the 
Municipal Bankruptcy Act, there are certain features in that case as alleged in 
the scheme count of the indictment which bear a striking similarity to the state- 
ments made in the foregoing testimony, particularly to the method Crummer used 
in handling interest on the bonds in question and his total profit per $1,000 bond 
in the operation. 

In the Panama City case it is to be recalled that Crummer misrepresented to 
the bondholders that the city of Panama City was making a 2-percent and 3-percent 
settlement, whereas this in fact was not the case and Crummer thereafter realized 
the full coupon rate of 6 percent or more while the hondholders generally believed 
that they had sacrificed to Panama City the difference between the 2 percent and 
3 percent which they actually received and the original coupon rate.” 

In addition to the similarity in the manner of handling interest, I desire to 
call attention to the statement made in the above testimony to the effect that 
hetter than $300 a bond was realized by refunding agents, including Crummer. 
In the Panama City case, Crummer realized profits which substantially exceeded 
$300 per $1,000 bond. For example, on pages 17 and 18 of exhibit A to this 
statement, which is the synopsis of the Panama City case, there is a schedule 
setting forth the profits realized by Crummer in the Panama City case which, 
among others, include the following: 


The first customer mentioned on page 17 of exhibit A owned $10,000 per 
value of Panama City bonds plus interest thereon. The total recovery from 
Panama City was $19,008.15. Of this amount the customer received $13,- 
033.30, and Crummer realized total profits of $5,974.85, or a profit of $597.48 
per each $1,000 bond. 

Another customer mentioned on page 17 owned a $1,000 Panama City bond 
plus interest thereon. The total recovery from Panama City was $1,751.26. 
Of this amount the customer received $1,273.33 and Crummer realized total 
profits of $477.93 on this $1,000 bond. 

Another customer shown on page 17 of exhibit A owned $5,000 par value 
Panama City bonds plus interest thereof. The total recovery from Panama 
City was $8,996.44. Of this amount the customer received $6,516.65 and 
Crummer realized total profits of $2,479.79, or a profit of $495.80 per each 
$1,000 bond. 

Another customer mentioned on page 17 of exhibit A owned $10,000 par 
value Panama City bonds plus interest thereon. The total recovery from 
the city, including principal and interest, on those bonds was $18,627.57. Of 


*For further and more specific details of the scheme and artifice as alleged in the 
Panama Citv indictment, attention is invited to exhibit A to this statement, which is a 
Synopsis of the Panama City case. 
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this amount the customer received $13,033.30 and Crummer realized total 
profits on these 10 bonds of $5,594.27, or a profit of $559.42 per each $1,000 
bond. 

A customer mentioned on page 18 of exhibit A owned $5,000 par value 
Panama City bonds plus interest thereon. The total recovery from Panama 
City, including principal and interest, amounted to $9,469.09. Of this amount 
the customer received $6,525, whereas Crummer realized total profits of 
$2,944.09, or a profit of $588.80 per each $1,000 bond. 


The schedule referred to contains details of the amount of profit realized by 
Crummer and the amount realized by 16 customers in the Panama City case. 
The profits in all these cases substantially exceeded the amount of $300 per 
$1,000 bond which witness Janes characterized as “fantastic” and which 
apparently astounded Congressman Michener. 


VI. RESULTS OF INTERVIEW OF CITRUS COUNTY COMMISSIONER JAMES ROOKS, OF 
PLEASANT GROVE, FLA. 


During my previous testimony either Congressman Willis or Congressman 
Rogers questioned me concerning information regarding the Citrus County con- 
tract which was obtained from Mr. James Rooks, a member of the Board of 
County Commissioners of Citrus County, Fla. I stated at the time that we had 
not obtained a signed statement from Mr. Rooks, but further said that I be 
lieved that a memorandum of interview had been prepared. I have located that 
memorandum, which is dated April 15, 1944. It indicates that Securities Inves 
tigator F. Joseph Butler, of the Commission’s Chicago office, and I interviewed 
Mr. Rooks on March 31 and April 1, 1944. The memorandum reads in full, 
as follows: 


“MEMORANDUM 
“Aprit 15, 1944. 


“Re: Interview With James Rooks, Pleasant Grove, Fla., Member Board of County 


Commissioners. 
“To: The Files. 
“From: Alex J. Brown, Jr., attorney. 
“Subject: R. E. Crummer & Co., C-1112. 


“CITRUS COUNTY 


“On March 31 and April 1, 1944, F. Joseph Butler, of this office, and the writer 
interviewed James Rooks concerning the Citrus County, Pla., refunding program. 
Rooks is about 55 to 65 years of age, has a very poor recollection, is cooperative, 
seems honest, and should make an excellent witness not because of his knowl- 
edge of the contents of the contract in question but because of his total lack of 
understanding of it. He is a cattleman and while he has been on the board of 
county commissioners for about 9 years he is totally at sea in a matter as com- 
plicated as this refunding program, and was obviously misled. Some of the 
provisions of the contract were gone over with him, and he was unable to ex- 
press any views concerning them other than to state that he guessed they meant 
what they said. 

“He stated that Attorney George Scofield represented the county board and 
that he generally depended on him to explain the legal side of such matters and 
that Scofield has been pretty active in working out the refunding. He stated 
that he remembers Jack Crummer of the Crummer Co. talking to him and the 
other members of the board about the contract but does not remember any of 
the details. He also said that he was in favor of the contract because he wanted 
to reduce the taxes of the county. He said that he did not remember anything 
about the exchange provision of the contract.” 


VII. REVERSE SIDE OF CERTAIN OF CRUMMER’S COLLECTION RECEIPTS 


During the course of my testimony, Congressman Rogers questioned me con- 
cerning the reverse side of certain of the R,. E. Crummer & Co. colkection receipts 
which were given to bondholders of the series 1933 bonds. In compliance with 
his request, a photocopy of both sides of one of such receipts has been obtained 
which was issued to the First National Bank, Leavenworth, Kans. This photo- 
copy is included in the exhibits which are a part of this statement and has been 


marked “Exhibit No. P.” 
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In this connection, attention is called to paragraph 2 (c) of the reverse side 
of the receipt, which states as follows: 

“The company is to have the right at its option (which may be exercised with- 
out advance notice or subsequent advice at any time before withdrawal of the 
securities) to remit to the holder the face amount of all or a part thereof, and 
thereafter the securities covered by the remittance shall become its prop- 
erty. * * *” 

With reference to this particular section of the receipt, it is to be recalled that 
ihe defendants in the Citrus County case did not remit payment to the bond- 
holders for the most part until after they had exchanged the customers’ series 
1933 bonds for the series 1940 bonds, and furthermore such customers were not 
informed of the exchange provision of the contract and were told that their 
bonds had been, would be, or were being called for payment. For example, in 
the case of the First National Bank of Leavenworth, Kans., which received a 
receipt, Howard Gordon, executive vice president of the bank, stated that on 
July 25, 1941, he turned over the ten $1,000 Citrus County bonds dated November 
1, 1983, to R. E. Crummer & Co. because he had been informed that they were 
called for payment. The commission’s report of investigation (p. 673 thereof) 
disclosed the following concerning this transaction: 


“ACCOUNTING SUMMARY 


“First NATIONAL BANK or LEAVENWORTH, KANS., LEAVENWORTH, KANS. 


2d Refunding of Citrus County, Florida Bonds dated 11/1/33 
$10,000 par bonds Nos, 113/14—155/7-178/82 
Loss to Customer, $247.00. 


“This customer on July 25, 1941, deposited the above-described $10,000 par value 
bonds with R. E. Crummer & Co. for which bonds R. E. Crummer & Co. issued 
collection receipt No. KC-—5336 dated July 25, 1941, and inter-Chicago receipt 
No, 2099 dated 7/28/41 covering these bonds. 

“According to the records of the First National Bank of Chicago, exchange 
agent, R. E. Crummer & Co. on August 14, 1941, exchanged the block of $10,000 
par value above-described bonds owned by this customer for new Citrus bonds 
dated 11/1/40, included in a block totaling $348,000 par exchanged 8/14/41 
through the First National Bank of Chicago. 

“On August 31, 1941, R. E. Crummer & Co. set up on their books and records this 
block of $10,000 Citrus bonds owned by this bank as firm owned by means of a 
journal entry debiting firm owned securities account with $10,000 (Citrus bonds 
dated 11/1/33) and crediting a like amount to 207A account—Customers Pay- 
able. A journal entry also appears on R. E. Crummer & Co.’s books and records 
on 9/11/41 eliminating the old bonds from the inventory by means of debiting 
the firm owned securities (new Citrus bonds dated 11/1/40) and crediting the 
firm owned securities account (old Citrus bonds dated 11/1/33). 

“The records of R. E. Crummer & Co. disclose that the $10,000 Citrus bonds 
dated 11/1/33 were acquired by trade ticket No. 3291 dated September 3, 1941, con- 
firming purchase of $10,000 Citrus bonds dated 11/1/33 at $10,000 par plus 
accrued interest to 11/1/41 in the amount of $225 and also confirming the sale 
of $10,000 new Citrus bonds dated 11/1/40 at a price of $102.47 or $10,247.00, 
leaving a balance of the trade to R. E. Crummer & Co. in the amount of &°2 
which was paid by the bank. 


“Profit of R. BE. Crummer & Co. on this transaction 


“The $10,000 new Citrus bonds dated 11/1/40 received by R. E. Crummer & 
Co. in exchange for a like amount of old Citrus bonds were sold to this customer 
at a price of $102.47 resulting in a profit to R. E. Crummer & Co. of $247 in 
addition to the fee received from the county of $250.00, or a total of $497.00.” 


Vill. THE SEO AT ALL TIMES URGED THAT THESE CASES AGAINST CRUMMER SHOUTD 
BE TRIED 


While Caudle and Paisley attempted to show that there was some weakening 
in the Commission’s position relative to the trial of these cases, correspondence 
found in the files of the Commission wholly disproves this contention. 
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On April 4, 1946, SEC Chairman Ganson Purcell wrote a letter to Attorney 
General Clark in response to a letter written to Clark by D. A. W. Bangs, who is 
referred to elsewhere in this statement. The letter to Clark reads as follows: 


PHILADELPHIA 3, Apr. 4, 1946. 
Re R. E. Crummer, et al. 
Honorable Tom C, CLARK, 
The Attorney General, Washington, D. C. 

Deak Tom: Thank you very much for your letter of March 15, 1946 in regard 
to the above matter. 

I have asked the staff to give me the background of this case, and in view of the 
facts I find Mr. Bang’s letter rather difficult to understanc. The indictment to 
which he refers was returned by a grand jury at Topeka, Kansus on August 3, 
1944, and charges R. E. Crummer and his associates with violations of the mail 
fraud statute and the Securities Act of 1933; the scheme to defraud is related 
to refunding operations in connection with the debt of Citrus County, Florida. 
The case was investigated by this Commission and the Post Office Department. 

About June 25, 1944 this case was referred to the Department of Justice for 
review. On July 7, 1944 the Department, after considering the matter, wrote 
to the United States Atttorney, at Topeka, Kansas, expressing the opinion that 
the report showed “definite violations” of the Securities Act and the mail fraud 
statute. Thereafter the case was presented to the grand jury and the indictment 
in question was returned on August 3, 1944. Some time after the indictment, 
I am informed, the case was discussed with representatives of your Department 
and with the present United States Attorney and, it having been agreed that the 
case should be tried, M. B. Russell Kelly of our staff, upon the recommendation 
of the Criminal Division of your Department and the United States Attorney, 
was specially appointed by the Attorney General to try it. 

It would seem that in view of the foregoing, Mr. Bangs’ personal feelings as 
to the merits of the case would not seem very consequential. Incidentally, his 
company in the case of American United Mutual Life Insurance Company v. City 
of Avon Park, Florida (311 U. 8S. 139 (1940) ) successfully opposed the confirma- 
tion of a composition of the debts of the city of Avon Park, Florida, devised in 
large part by the Crummer people, on the ground that Crummer’s company had 
been guilty of bad faith. The Supreme Court in that case said: “The very mini- 
mum requirement for fair dealing was the elementary obligation of full dis- 
closure (by the Crummer Company) of all its interests. And the burden was on 
it to show at least that such disclosure was made. Equity and good conscience 
obviously will not permit a finding that an acceptance of a plan by a person 
(Crummer) acting in a representative capacity is in ‘good faith’ where that 
person is obtaining an undisclosed benefit from the plan.” 

The conference, to which Mr. Bangs refers in his letter, occurred in February 
of this year at the Department of Justice and was between members of your 
staff, representatives of this Commission, and attorneys representing Crummer. 
I understand that it was stated that Mr. Bangs “happened” to be in Washing- 
ton at the time: he joined the conference primarily for the purpose of expressing 
his confidence in Crummer and to complain of the failure of the persons investi- 
gating the case to interview him. His position in the matter may be exrplain- 
able, I am advised, by the fact that as the trust officer of his company his re- 
sponsibilities include the function of avoiding just such overreaching as was prac- 
ticed in this case by the Crummer people on the American United Mutual Life 
Insurance Company, as well as on other investors. 

Members of the staff will, of course, call on Mr. Bangs and examine the 
records of his company. As you know, in large fraud cases it is seldom practi- 
“able, or in some instances even possible, to interview all of the witnesses where, 
as here, they are very numerous and scattered throughout the United States. 
In this case it was determined that if prosecution should be undertaken the 
venue ought to be in Kansas since most of the individuals defrauded resided in 
that state. As Mr. Bangs’ company is not located within the jurisdiction of 
that court, and since there was so much other work to be done in developing the 
case before the running of the statute of limitations, the staff did not feel it 
to be urgent that Bangs be interviewed heretofore. 

The defendants, IT am told, appear to be using every means at their disposal 
to frustrate the prosecution of this matter, and Mr. Bangs’ letter may well be 
but a continuation of Crummer’s campaign along that line. Similar letters have 
been written previously which bear the earmarks of “special pleadings” along 
those lines. 
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I greatly appreciate your courtesy in affording me an opportunity to give you 

my views in regard to this matter. [Italic mine.] 
Sincerely yours, 
GANSON PURCELL, Chairman. 

H. 8S. French/jf. 

(See Exhibit Q.) 

Again on May 15, 1946, or only 26 days prior to the dismissal of these cases 
by the Department of Justice, Chairman Purcell wrote to Attorney General 
Clark urging the prosecution of these cases. His letter reads as follows: 


May 15, 1946. 
Re R. E. Crummer, et al. 
Honorable Tom C. CLARK, 
The Attorney General, 
Washington, D.C. 

Dear Tom: When I talked with you the other day you mentioned that some 
of the men in the Department of Justice (or the United States Attorney) felt 
that these cases did not merit prosecution. At that time I indicated to you, as I 
had in my letter of April 4, 1946, that I thought the cases should be tried. Since 
then I have had an opportunity to discuss them with the men here and with the 
other Commissioners, and my opinion that the cases should be pressed has been 
confirmed. We feel that they should be prosecuted as promptly as possible. 
(Underscoring mine. ) 

If there is anything further that I can do in these matters, please call on me. 

Sincerely yours, 
GANSON PURCELL, Chairman. 

HSFrench/jf 

(See Exhibit R.) 


In connection with the letter of April 4, 1946, I wish to point out, with reference 
to Mr. Bangs’ letter, that Attorney General Clark was put on notice by Chairman 
Purcell that “The defendants, I am told, appear to be using every means at their 
disposal to frustrate the prosecution of this matter, and Mr. Bangs’ letter may 
well be but a continuation of Crummer’s campaign along that line. Similar let- 
ters have been written previously which bear the earmarks of ‘special pleadings’ 
along those lines.” 

It is to be noted Ngo these letters were written for the signature of Chairman 
Purcell by Mr. H. French, who attended the final conference with the Depart- 
ment of Justice offic ils, and they therefore demonstrate quite clearly that 
French was of the same opinion as Chairman Purcell, namely, that these cases 
should be tried. 


Ix. INFORMATION CONCERNING THE DATE WHEN THE DOCUMENTS SUBMITTED BY 
FLY AND WHITEHAIR TO THE DEPARTMENT OF JUSTICE WERE TURNED OVER TO THE 
COM MISSION 


Hither Caudle or Paisley stated during their testimony in effect that the 
documents submitted to the Department of Justice by Fly and Whitehair were 
at all times available to Commission personnel. I wish to call attention to my 
testimony relative to this matter wherein I stated that these documents had 
not been made available to us at any time prior to the conferences at the Depart- 
ment of Justice in February and March 1946 and even at that time we had not 
been given an opportunity to make a careful examination of them. I further 
testified that upon my return to Chicago I suggested to Mr. Hart and, in fact, 
prepared for his signature a letter to our Commission in Philadelphia asking that 
they obtain these documents. This was subsequently done but we did not receive 
the documents from the Department of Justice until sometime after April 29, 
1946. The letter of the transmittal of those documents to the Chicago Regional 
Office reads as follows: 

Apri. 29, 1946. 
Registered Mail 
Re R. E. Crummer & Company. 
THOMAS B. Hart, Esquire, 
Regional Administrator, Securities and Erchange Commission, 
Room 630, Bankers Buildings, 105 West Adams Street, Chicago 8, 
Illinois. 
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Dear Mr. Hart: Pursuant to your request we have obtained from the Depart- 
ment of Justice the documents submitted by Messrs. Fly and Whitehair in regard 
to the above matter and are forwarding them to you herewith. 

In view of the fact that we have agreed to return these papers in the near 
future, it is requested that you return them to us at the earliest possible moment 
with your comments. 

Very truly yours, 
/S/ HSF 
Hereert 8S. FRENCH, Special Counsel. 

Enclosure 

HSFrench/jf 

(See Exhibit No. 8.) 


This letter, you will note, was sent to Mr. Hart by Mr. French of the Com- 
mission’s staff in Philadelphia. Kindly note that Mr. French also stated in 
the first line that the documents are being sent to us “Pursuant to your request.” 
There is no evidence here that the Department of Justice had submitted any of 
this material to us previously, as was attempted to be indicated in Caudle’s 
testimony. 

As will appear from an examination of other sections of this statement, most, 
if not all, of the answers to the questions raised in the documents submitted 
by Fly and Whitehair were already in the hands of the Department of Justice 
in the form of the Report of Investigation, the grand jury testimony, and the 
voluminous documents and exhibits which we had already submitted. In any 
event, before any careful study could be made of this material the cases were 
dismissed by the Department of Justice. 


X. CRUMMER EMPLOYED J. C. GAINER, FORMER CHAIRMAN, BOARD OF COUNTY 
COMMISSIONERS, BAY COUNTY, FI.A., AND PAID HIM WITH CASHIER'S CHECKS 


I do not know for what period of time Mr. J. C. Gainer of Panama City, Fla., 
was a member of the Board of County Commissioners of Bay County or its 
chairman, and merely submit the following information for critical analysis in 
connection with Crummer’s refunding operations since a portion of the money 
paid was charged to Panama City litigation. Indication of Gainer’s position is 
founded in a letter dated Friday, August 27, 1937, directed as folows: “Honorable 
J.C. Gainer, Chairman, Board of County Commissioners, Panama City, Florida.” 
It is signed “R. E. Crummer & Company, Administrative Agent for Bay County 
Refunding Agency, By -.--_------.” For photocopy of this and other letters 
which will be referred to in this section of my statement, see exhibit No. I. 
Another letter found in the files of Crummer is dated July 24, 1941, and reads 
in part as follows: 

R. E. CRUMMER & COMPANY, 
Bor 1638, Orlando, Florida, 
Thursday, July 24, 1941. 
Mr. J. C. GAINER, 
Panama City, Fla. 

Dear Cart: Thanks very kindly for your telegram advising that the County 
has awarded contract to Sullivan, Nelson & Goss covering the optional bonds, 
which leaves a status quo position for the outstanding original indebtedness, 

It should now be very evident that your activities which interfered with the 
Commissioners accepting the Pierce proposal over a month ago have resulted in 
a tremendous saving for the County which will be realized through the actual 
interest reduction from the rate formerly proposed by Pierce, which amount may 
be augmented very considerably by further savings which will result in the 
event the bankruptcy proceedings prevail. * * * 

We will greatly appreciate the courtesy if you will kindly keep very closely in 
touch with all the negotiations and discussions which may take place between 
the County and Sullivan, Nelson & Goss pertaining to this subject, and report te 
us any indications of an effort on the part of either to vary from the written 
terms of the contract, a copy of which we would appreciate your having pre- 
pared and mailed to us at your convenience. 

Please feel free to give this matter such attention and time as you believe is 
necessary to keep very closely informed regarding any and all developments, in 
order that we may be promptly advised of any attempts to charge any of the 
terms applying to the contract, it being understood that you will be reimbursed 
for all incidental expenses plus $100 per month until the refunding bonds may 
be delivered under the contract. 
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You will also keep closely in touch with any discussions or actions which 
might have any effect on the bankruptcy proceedings involving the original 
bonds. 

With sincere regards, beg to remain, 

Yours very truly, 
President. 

REC 

RB 

The letters “REC” are believed to refer to R. E. Crummer. Also in the files of 
Crummer was found the following memorandum to “Cashier’s Office, Orlando,” 
which reads as follows: 

R. E. CrumMer & CoMPANY, 
Bog 1633, Orlando, Florida, 
Friday, July 25, 1941. 
CASHIER’s OFFICE, Orlando: 

Please make note of the fact that we are obligated to pay J. C. Gainer of 
-anama City $100.00 per month and incidental expenses for such attention as 
he may be giving matters in Bay County for the next several months; con- 
sequently, you will call my attention to this matter around the 25th of each 
month beginning August 25. 

Yours very truly, 


REC 

RB 

File Note: Letter to Mr. Gainer confirming this arrangement dated 7—24—41 is 
filed P. City J-VI and Bay Co. J—VI. 

This memorandum, you will note, also bears the initials “REC” as the dictator 
of the memorandum. 


On August 25, 1941, the following letter was written to Mr. Gainer: 


MIAMI OrFice, Dupont Building August 25th, 1941. 
Mr. J. C. GAINER, 
Panama City, Florida. 

Dear Cari: Herewith inclosed you will find two cashier’s checks of $50.00 each, 
aggregating $100.00, in payment of such time and services as you may have 
devoted to the Bay County refinancing operations during the past month. 

While we have had no direct information on the subject, we are of the opinion 
that certain efforts have or will be put forth to the end that the county may 
sacrifice or waive a substantial portion of the benefits which would be assured 
to it if all the present outstanding original bonds were compelled to accept the 
same terms of settlement as the holders who voluntarily participated in the 1932 
refunding program. I hope that you will keep very closely in touch with the 
situation and advise us of any and all steps which may be taken from time to 
time by the county, the parties signing the new refunding contract, or the holders 
of the original bonds who are contesting the present bankruptcy proceedings. 
Any and all information which you may give us regarding any developments 
will be greatly appreciated. 

With kindest regards, I am, 

Very truly yours, 


R. E. CrumMer & CoMPANy, 


By 
REC.h 
Inc. 


w? 


This letter also bears the initials “RBC”. 

On September 25, 1941, R. E. Crummer was reminded of the arrangement with 
Gainer by memorandum sent to him by one of his employees, which reads as 
follows: 

R. E. CruMMER & CoMPANY, 
Bor 1638, Orlando, Florida, 
Thursday, September 25, 1941. 
Mr. R. BE. CRUMMER, 
Office: 

In accordance with request contained in your memorandum of July 25th to 

the Orlando Cashier, your attention is called to the fact that “we are obligated 
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to pay J. C. Gainer, of Panama City, $100.00 per month and incidental expenses 
for such attention as he may be giving matters in Bay County for the next 
several months.” 
We await your instructions. 
Very truly yours, 
/8/ C.J. RB. 
CIR 
EK 
On September 30, 1941, another letter was written to Mr. Gainer, which reads 
as follows: 
R. BE. CRuMMER & COMPANY, 
Bor 1633, Orlando, Florida, 
Tuesday, September 30, 1941. 
Mr. J. C. GAINER, 
Panama City, Florida. 


Dear Car: Hereto attached you will find our draft for $100.00 to cover expenses 
for various matters as heretofore agreed upon. 
In the event there have been any discussions or proceedings relative to the 
tay County refinancing operations during the past month, we shall appreciate 
receiving a detailed report of the same. 
With best regards, beg to remain, 
Yours very truly, 


President. 


REC 
MS 
Enclosure 


And on November 28, 1941, another letter was written to him which reads as 

follows: 
R, BE. CkuMMER & COMPANY, 
Orlando, Florida, Friday, November 28, 1941. 
Mr. J. C. GAINER, 
Panama City, Florida. 

Dear Mr. Garner: Herewith enclosed you will find two Cashier’s checks for 
#50.00 each, aggregating $100.00, in payment of such time and services as you 
may have devoted to the Bay County refinancing operations during the past month. 

Verty truly yours, 
R. FE. CrumMer & CoMPANY, 
By /S/ ER. 
E. Richardson. 
ER: LB 


Encls. 2. 


Attached to that letter was a memorandum showing that half of the amount 
paid to Gainer on that date was chargeable to the Panama City litigation and half 
to the Bay County refunding and that memorandum reads as follows: 


“R, E. CruMMER & CoMPANY, 
Orlando, Florida, November 28, 1941. 
100. 30 
THe First NATIONAL BANK AT ORLANDO 
11-28-41 Check #9382 
In payment of two Cashier’s Checks in amount of $50.00 
each, payable to the order of J. C. Gainer .. 100.00 
#16 A 30 =Plus cost of checks, 2 @ 15¢ each . 30 
#21 D = 50.00 emittance 
#35 50.00 Ch. Bay Co. Rfdg__-_- 50.00 $100. 03 
Panama City Litn 


All of the foregoing documents, as previously stated, are attached to this state- 
ment marked “Exhibit No. T.” These items are self-explanatory. 


XI. WHITEHEAD TESTIFIED ERRONEOUSLY THAT THE COMMISSION HAD NO 
JURISDICTION IN THESE CASES 


At a hearing before this subcommittee on May 7, 1953 (Tr. 5201), Francis P. 
Whitehair, attorney for Crummer, made the following statement: 

“Moreover, in my opinion, the Securities and Exchange Commission, under 
the law as initially enacted and amended, had no jurisdiction over municipal 
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bonds, and it was only through the facet of the Post Office Department, that they 
went through your files all over the United States.” 

The falsity of Whitehair’s position is readily established. The indictments in 
the Citrus County case were in part predicated upon section 15 (c) (1) of the 
Securities Exchange Act of 1934 (15 U. S. C., see 780 (c) (1)) which so far as 
here pertinent states: 

“(e) (1) No broker or dealer shall make use of the mails or of any means or 
instrumentality of interstate commerce to effect any transaction in, or to induce 
the purchase or sale of, any security (other than commercial paper, bankers’ 
acceptances, or commercial bills) otherwise tha. on a national securities exchange, 
by means of any manipulative, deceptive, or other fraudulent device or con- 
trivance.” 

The section clearly includes within its purview all securities “other than” 
specifically exempted of “commercial paper, bankers’ acceptances, or commercial 
bills. 

Whitehair may have made his erroneous statement through a misunderstand- 
ing of section 3 (a) (12) of the Securities Exchange Act of 1934 (15 U.S. C. 
sec. 78ec (a) (12), which provides that “The term ‘exempted security’ or ‘ex- 
empted securities’ shall include” among other things direct obligations of or 
obligations guaranteed as to principal or interest by the United States or a 
State “or any political subdivision thereof, or any municipal corporate instru- 
mentality of one or more States.” The legislative purpose in section 3 (a) (12) 
(15 U. S. C. see. T8e (a) (12)) was clearly not to exempt certain classes of 
securities from the operation of the Securities Exchange Act by virtue of that 
section alone, but simply to define the term “exempted security” or “exempted 
securities,” to enumerate the items included within that term and to give the 
term precise meaning wherever it is used in that act, as in sections 15 (a) (15 
U. 8. C. sec. T8 o (a)) and 15 (c) (3) (15 U. 8S. C. see. 78 o (c) (8)). The 
important point is that the term “exempted security” or “exempted securities” 
does not appear in section 15 (c) (1) (15 U.S. C. see. T8 o (ec) (1)) and con- 
sequently has no possible application thereto. 

In further answer to Whitehair’s statement it should also be cogently noted 
that jurisdiction over municipal bonds exists under section 17 (a) of the 
Securities Act of 1983 (15 U. 8. C. see. 77q (a)) which provides as follows: 

“Sec. 17. (a) It shall be unlawful for any person in the sale of any securities 
by the use of any means or instruments of transportation or communication in 
interstate commerce or by the use of the mails, directly or indirectly— 

“(1) to employ any device, scheme, or artifice to defraud, or 
“(2) to obtain money or property by means of any untrue statement of 
a material fact or any omission to state a material fact necessary in order 
to make the statements made, in the light of the circumstances under which 
they were made, not misleading, or 
“(3) to engage in any transaction, practice, or course of business which 
operates or would operate as a fraud or deceit upon the purchaser.” 
Again in this instance confusion could arise in the mind of one who superficially 
read the Securities Act of 1933 because of section 3 (a) (15 U. S. C. see. 77e 
(a)) which relates to “exempted securities” and which in pertinent part states: 

“xcept as hereinafter expressly provided, the provisions of this title shall not 
apply to any of the following classes of securities * * * (2) Any security 
issued or guaranteed by the United States * * * or by any State of the 
United States, or by any political subdivision of a State * * * or by any 
public instrumentality of one or more States * * *” 

However, subdivision (c) of section 17 (15 U. S. ©. see. 77q (¢c)) specifically 
states: “The exemptions provided in section 3 shall not apply to the pro- 
visions of this section.” 

In short, it is submitted that Whitehair’s broad denial of all jurisdiction in 
the Commission under the Federal Securities Act for prosecution of the Citrus 
County case results from lack of analysis of these laws and cannot be legally 
supported. Copy of the Securities Exchange Act of 1934 is attached and is 
marked “Exhibit No. U.” Copy of the Securities Act of 1933 is also attached and 
is marked “Exhibit No. V.” 


XII. ON THE QUESTION OF WHETHER CRUMMER RELEASED A _ NOTICE 
BONDHOLDERS GENERALLY THAT THE BONDS WERE CALLED FOR PAYMENT 


During my testimony Congressman Willis asked if Crummer had issued any 
letter or notice generally to bondholders stating that the Series 1933 bonds had 
been called for payment. 
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I thereafter caused to be prepared and thereafter submitted to the subcommitte¢ 
an exhibit containing a large number of photostats of letters, confirmations, 
trade tickets, memoranda, and other documents from the Crummer files and 
from the files of its customers containing statements to the bondholders that their 
Series 1933 bonds had been, were being, or would be called for payment. Many 
of these documents were sent to the bondholdes before the publication of the 
call notice which appeared in the Daily Bond Buyer of September 5, 1941. How- 
ever, the Commission’s investigation disclosed that even after the publication 
of the call notice on September 5, 1941, Crummer obtained bonds from the bond- 
holders on the representation that they had been, would be, or were being called 
and thereafter exchanged them through the First National Bank of Chicago, 
the exchange bank, on a par for par basis, An example of such letter is as 
follows: 

R. E. CruMMER & COMPANY 


(Incorporated ) 
INVESTMENT SECURITIES 
First National Bank Bldg. 


Cuicaeo, ILtinois, September 12, 1941. 
P. H. STANDISH, 
Walter, Woody Heimerdinger, 
Cincinnati, Ohio 


Dear Sir: Hereto attached you will note copy of official call of Crrrus Counry, 
FLoripA BOND AND BRIDGE REFUNDING BoNpbs dated November 1, 1933, which 
is self-explanatory. 

According to our records you are the owner of $2,000 par value of such bonds 
and we would suggest that if you care to tender such bonds at this time to the 
First National Bank of Chicago, with instructions to accept payment from us 
at par plus the coupon maturing November 1, 1941, we shall be very glad to make 
payment accordingly. 

We would also appreciate the courtesy if you would kindly advise whether 
or not you might be interested in an offering of the new Refunding Bonds 
which it is anticipated will be formally released within the next sixty days, in 
which event we will be very glad to hold, subject to your refusal, a par value 
equal to the optional bonds which may now be surrendered. 

We will greatly appreciate the courtesy if you will promptly advise us whether 
you are now willing to release your holdings in accordance with the proposal 
submitted herein, and if so, please indicate your probable interest in the offering 
of the new refunding issue when it is released. 

Thanking you for past favors, we are 

Yours very truly, 
R. E. CruMMER & CoMPANY, 
/S/ C. S. Turner, Vice President. 
CST: EJR 


The call notice which was attached to this letter is as follows: 
[Reprinted from the Daily Bond Buyer of September 5, 1941] 
“Norice OF REDEMPTION—NOVEMBER 1, 1941 
“Covering Outstanding Callable Road and Bridge Refunding Bonds of 
“Crrrus CouNTy, FLORIDA 
“Dated November 1, 1933 


“Notice is hereby given that, pursuant to a resolution adopted by the Board 
of County Commissioners of Citrus County, Florida, all Road and Bridge Refund- 
ing Bonds dated November 1, 1933, of said County, which may be still outstanding 
on November 1, 1941, have been called for redemption and payment on that date, 
to wit, on November 1, 1941. 

“Said bonds will be redeemed on November 1, 1941, at par plus that accrued 
interest evidenced by coupons due on that date upon presentation with all sub- 
sequent unmatured coupons thereto attached at the Guaranty Trust Company 
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f New York, in the City of New York, N. Y., and interest on said bonds shall 
ease on said date and all coupons maturing thereafter will be void. 


“Boarp or County COMMISSIONERS OF 
Cirrus County, FLoripa.” 


For photocopy of the letter and call notice, see exhibit W. 

In considering how Crummer could exchange bonds after publicatior of the 
call notice on September 5, 1941, it is only necessary to read the language of the 
call notice, which, incidentally, was prepared by Crummer agents. By this I 
mean that the bonds which were called were those “which may be still outstand- 
ng on November 1, 1941, * * *.” In other words, no bonds were called unless 
they were outstanding on November 1, 1941, and Crummer, whose agents pre- 
pared this notice, was thus able to induce the holders of the bonds to send them 
to R. E. Crummer & Co. or the bank and thereafter exchange them for the more 
valuable series 1940 bonds. 

Additional documents evidencing this practice are in the files of this case, all 
of which were available to the Department of Justice. 


XIII, CONCLUSION 


If any additional information is required by any member of the subcommittee 
or its counsel, I shall be happy to submit it on request.” 

I want to take this opportunity to again thank all of the members of the sub- 
committee, its counsel, and investigators for the courteous and fair manner in 
which I was interrogated during the subcommittee’s investigation and hearing. 

I have read the above and foregoing statement, and it is true and correct to the 
best of my knowledge, information, and belief. 


ALEXANDER J. BROWN, Jr. 
Subscribed and sworn to before me this 22d day of June 1953. 
[SEAL] TARLETON L. WILLIAMS, 
Notary Public. 
SXHIBITS 
OUTLINE OF INDEX 


exhibit A—Synopsis of the Panama City case, 
Oxhibit B—Synopsis of the Citrus County case. 
exhibit C— Photocopy of Caudle’s memorandum, dated March 27, 1946 ; analysis of Caudle’s 
memorandum, dated March 27, 1946. 
oxhibit D—-Photocopy of Caudle’s memorandum, dated March 7, 1946. 
exhibit B—Sluse vy. Brown-Crummer Investment Company (55 Pac. 2d 900). 
mit pn aanlzale of letters submitted to Department of Justice by Messrs. Fly anc 
yhitehair. 
Exhibit G—Photocopy of letter, dated September 5, 1940, from R. E. Crummer., 
Exhibit H—Citrus County Kefunding Contract, dated October 7, 1940. 
Exhibit I—-Resolution of Board of County Commissioners of Citrus County, dated Novem- 
her 18, 1940. 
Exhibit J—Resolution of Board of County Commissioners of Citrus County, dated May 19, 
141. 
Exhibit K—Photocopy of letter, dated June 20, 1941. 
Exhibit L—Various provisions of chapter 15772 of the Laws of Florida, Acts of 1931. 
Exhibit M—Conpv of text of Russel Kelly’s argument. 
Exhibit N—Photocopy of draft of the Beacham letter; photocopy of letter, dated July 10, 
1941, by R. BE. Crummer. 
Exhibit O—-Photocopy of statement of Ethel G. Turner; photocopy of proof of claim and 
document showing ownership of these bonds and coupons by R. FE. Crummer & Co. 
Exhibit P—Photocony of R. E. Crummer & Co. receipt No. 2090, dated July 28, 1941, issued 
to First National Bank, Leavenworth, Kans. 
Exhibit Q—Photocopy of letter, dated April 4, 1946, addressed to the Honorable Tom C 
Clark, from Ganson Purcell, Chairman, Securities and Exchange Commission. 
Exhibit R—Photocopy of letter, dated May 15, 1946, addressed to the Honorable Tom C 
Clark, from Ganson Purcell, Chairman, Securities and Exchange Commission. 
Exhibit S—-Photocopy of letter, dated April 29, 1946, addressed to Thomas B. Hart, from 
Herbert S. French, special counsel. 
Exhibit T—Photocopies of correspondence relating to J. C. Gainer and R. BE. Crummer & Co 
consisting of — 
Letter, dated July 24, 1941. 
Memo, dated July 25, 1941. 
Letter, dated August 25, 1941. 
Letter, dated September 25, 1941. 
Letter, dated September 30, 1941. 
Letter, dated November 28, 1941, with memo, dated November 28, 1941, attached. 


*In this connection I wish to state that I have not yet had an opportunity to examine 
my sworn testimony before this subcommittee and it is possible that there may be some 
instances wherein I have stated I would furnish information which is not contained in 
this statement 
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Exhibit U—Copy of Securities Exchange Act of 1934. 

Exhibit V-——Copy of Securities Act of 1933. 

Exhibit W-——Photocopy of letter, dated September 12, 1941, addressed to P. H. Standish 
Walter, Woody Heimerdinger, Cincinnati, Ohio, from R. E. Crummer & Co., with copy 
of call attached thereto. 


Exuipeir A—SYNOPSIS OF THE PANAMA CITY CASE 


Although I have given testimony concerning the Panama City case, I invite the 
subcommittee’s consideration of this statement concerning it, which gives in 
some detail the Commission’s position with respect to the violations of the mail 
fraud statute alleged in the Panama City indictment. 

The Brown-Crummer Investment Co., during the late 1920’s, had sold to many 
of its customers at par or above par a large number of bonds of the city of Panama 
City, Fla. These bonds for the most part began to default in the payment of 
interest sometime during the year 1930. The subject company began on or about 
that time to take steps, first of all to enforce collection of the defaulted items 
and secondly to negotiate with the city for a refunding program. Negotiations 
with the city continued from the date of default up to and including November 
1942, at which time most of the old debt had been exchanged for new refunding 
bonds. The total principal debt of Panama City, Fla., in 19384 amounted to 
approximately $1,500,000. 

The report of investigation prepared by this office concerned itself primarily) 
with that portion of the debt which came under the control of the Brown-Crummer 
Investment Co. and R. E. Crummer & Co. By control is meant the position 
attained by these companies and R. E. Crummer personally as to bonds and 
coupons owned by them and a certain group of investors, principally from the 
State of Kansas, who deposited their securities with the Crummer companies to 
be handled by them in such manner as would result in the collection of the 
defaulted items or the ultimate refunding into new bonds. 

In 1934 and 1935 the subjects solicited the deposit of past due bonds and 
coupons under powers of attorney. They obtained these powers of attorney from 
a number of bondholders who owned approximately $347,200 par value of Panama 
City bonds. For the most part they deposited only their past due items; that is, 
bonds or coupons which had matured prior to 1935. Approximately $400,000 or 
$500,000 of future maturing items not deposited under the original powers of 
attorney were subsequently placed under the control of the subjects, for bond- 
holders were encouraged to deposit their coupons and bonds as they matured 
under powers of attorney, temporary representation agreements, and extensions 
thereof. 

On May 1, 1931, the principals of the Brown-Crummer Co. took notice of the 
wholesale default in many of the Florida issues which they had distributed to 
their customers and on that day formed a bomdholders’ protective committee con- 
sisting of J. W. Gillespie, L. F. Rodgers, and James G. Martin. Martin was a 
member of the law firm of Eleock & Martin, which firm was the attorneys for 
the Brown-Crummer Investment Co. and became counsel for the bondholders’ 
committee. W. J. Meredith, a Crummer employee, was secretary of the bond- 
holders’ protective committee. 

The bondholders mentioned above, whose bonds totaled approximately $374,000 
signed powers of attorney with the Brown-Crummer Investment Co., which powers 
of attorney authorized the Brown-Crummer Investment Co. to do almost any and 
all things which they saw fit to do to effect collection on these past due items. 
Almost 3 years prior to obtaining these powers of attorney, the Brown-Crummer 
Investment Co. on or about May 1, 1931, had entered into an agreement with the 
above-mentioned bondholders’ protective committee, which as indicated above, 
was controlled and dominated by the Brown-Crummer Investment Co. and 
which provided, among other things, as follows: 

“Sporion 3. The deposited securities and coupons of each of the issues of se- 
curities eligible for deposit hereunder shall be kept in a separate account and 
the particular rights incident to any particular issue shall not be considered as 
being merged with the rights of any nature incident to the other issues. The 
committee or (if the committee on its sole and uncontrolled discretion shall so 
decide) the Depositary shall keep accounts fo reach issue of the securities show- 
ing the total amount of securities and coupons deposited in such accounts and 
any other properties or moneys which may be collected and held in said ac- 
counts for the benefiit of each issue, and the accounts pertinent to each issue 
shall be handled so as to show accurately the receipts and disbursements made 
for or on account of the deposited securities and coupons of the issue to whicb 
such amounts are pertinent.” 
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The agreement is quite lengthy and gives the committee broad powers. Of 
particular interest is the provision in the agreement pertaining to the distribu- 
tion of collections on securities merged in judgment and the handling of items 
merged in judgment if a depositor under the agreement elects to withdraw his 
securities. This particular section reads as follows: 

“In case any of the deposited securities or coupons shall have been merged in 
judgment and surrendered, any payments thereafter received on account of 
such judgment shall be distributed pro rata amongst the depositors whose claims 
have been so merged in such judgment according to the respective amounts 
thereof, as determined and fixed by such judgment; and the right of aay deposi- 
tor withdrawing thereafter (after paying to the depositary the amount charged 
to him for the expenses and liabilities of the committee as provided in sec. 6 of 
this article) shall be limited to a right to receive such certificate, or other token 
in such form and with such provisions as the committee shall prescribe, evi- 
dencing his undivided interest in such judgment.” 

This last section is quoted because the investigation disclosed a complete dis 
regard for the rights of the bondholders who tendered their bonds and coupons 
under the power of attorney. 

While the Bondholders’ Protective Committee referred to above was entered 
into on May 1, 1981, the subject companies apparently did not commence activi- 
ties on the Panama City program until the summer of 1984. On July 19, 1934, 
the Brown-Crummer Investment Co. addressed a letter to the holders of the 
Panama City bonds, soliciting them to deposit their defaulted bonds and coupons 
with the company under a power of attorney, which power of attorney was en- 
closed with this letter and authorized the Brown-Crummer Investment Co. to, 
among other things, institute legal proceedings and with reference to the sub- 
ject’s compensation provided : 

“If funds are secured, we propose to retain as and when collected by us, a 
sum equal to 5 percent of the entire amount collected on principal and a sum 
equal to 10 percent of the total amount collected on interest, which we hope will 
reasonably cover the costs of this effort.” 

On August 3, 1985, a declaration was filed in the United States District Court 
in and for the Northern District of Florida, entitled W. J. Meredith, L. F. Rodgers, 
and James G. Martin vy. City of Panama City. This declaration alleged that 
plaintiffs were the bearers and owners of certain defaulted bonds and coupons 
of Panama City, Fla., and prayed for damages in the amount of $300,000 against 
the city. The securities which were the subject of this suit included for the most 
part bonds and coupons deposited under the powers of attorney mentioned above, 
which bonds and coupons belonged to customers of Crummer, as well as certain 
coupons owned by Crummer. 

On September 12, 1935, a final judgment by default was entered in the above 
case by United States District Judge A. V. Long in the amount of $247,480.94. 

Thereafter Crummer instituted mandamus actions between the date of the 
judgment and the date of the refunding in 1942, during which period they col- 
lected $75,643.20 on this judgment, the balance of the judgment of course being 
paid in the form of new refunding bonds. By reason of interest accruals on this 
judgment, an additional sum of $241,605.55 was received in the form of new 
refunding bonds. 

As was pointed out above, in the early stages of negotiations and operations 
in the Panama City case, Crummer obtained the defaulted bonds and coupons 
of customers under powers of attorney, which provided that Crummer was to 
receive 5 percent on principal and 10 percent on interest and to remit the balance 
of what had been collected to the owners of the securities. 

The next important step in connection with the activities of the Crummer 
organizations in refunding the debt of Panama City occurred in February of 
1937, at which time the subjects of the Commission’s investigation wrote the 
bondholders a letter suggesting that in lieu of the power of attorney which 
they had theretofore entered into with Crummer during 1934 and 1935 that they 
now enter into a temporary representation agreement, which agreement, among 
other things, called for the liquidation at 2 percent of past due coupons in lieu of 
the coupon rate of 5, 6, or 7 percent. 

The language of the agreement, as well as the covering letter (see pp. 64, 65, 66, 
and 67 of the criminal reference report) would indicate that Crummer would 
obtain the 2 percent from the city. The temporary representation agreement, 
among other things, provides as follows: 

“You are hereby authorized to advise the governing authorities of Panama 
City, Florida, that the above described bonds are favorably inclined to a perma- 
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nent settlement of the entire Panama City funded debt problem, subject to the 
terms and conditions as follows: 

“1. All coupons attached thereto maturing on or before January 1, 1937, which 
have not heretofore been paid by the city through it regularly designed Fiscal 
Agent, will be delivered to you and full payment therefor acknowledged on a 
basis which contemplates the transfer of our entire interest therein, and fully 
discharges to you all expenses heretofore or hereinafter incurred in behalf of 
such bonds in connection with all litigation and refunding negotiations, payment 
of said coupons to be made within sixty days from the date of this agreement at 
the rate of 2% per anuum, less a deduction of $10.00 for each $1,000.00 par value 
of bonds from which said coupons are detached. 

“2. The undersigned will deliver to you the coupons maturing on said bonds 
through July 1, 1937, and accept in full payment therefor the equivalent of 2 
percent per annum, providing payment therefor is made within thirty days after 
maturity and delivery of said coupons to you.” 

We also wish to point out that at this time (February 1937) when the holders 
of the defaulted bonds and coupons were solicited to sign the temporary repre- 
sentation agreement, many of whom had previously signed the power of attornev 
in 1934 and 1935 and whose bonds and coupons had been placed in judgment, were 
not told that their bonds were then mutilated and judgment obtained. We wish 
to point to this fact for the reason that once these bonds and coupons had been 
placed in judgment it would be no longer possible for Crummer to deal with these 
bonds and coupons as such for the reason that they had been merged in judg- 
ment, were mutilated, were no longer in existence and were not represented by 
an undivided interest in the judgment. Furthermore, subjects were not author- 
ized to make any 2-percent settlement by the city of Panama City, and no funds 
were provided by the city for that purpose. It is also to be noted that this time 
Crummer had collected several thousand dollars on the judgment, which fact 
was also concealed from the people who were now asked to sign this temporary 
representation agreement. 

Subsequently, the bondholders were asked to sign extensions of this temporary 
representation agreement. The first extension agreement was dated May 1939 
and called for the liquidation of defaulted coupons at 3 percent until July 1, 
1939. The second extension of the temporary representation agreement, dated 
November 1940, called for liquidation at 3 percent until January 1941, The 
third extension of temporary representation agreement, dated January 1942, 
called for liquidation at par. 

As stated above, a judgment was obtained on September 12, 1935, in the sum 
of $247,480.94. Cash collections on the judgment prior to the 1942 refunding 
totaled $75,643.20. Thereafter Crummer received $241,605.55 in the form of 
new refunding bonds making a total realization on the judgment of $317,248.75. 
An accounting analysis of the books and records of the Crummer companies 
indicates that this judgment was obtained at a total cost of $196,646.20, subjects 
realizing $120,602.55 on the items which were merged in this judgment alone. 

We wish to point out that out of the total sum of $75,643.20 collected by Crum- 
mer on the Panama City judgment, substantially all of this money was used by 
the subjects to acquire the defaulted coupons and accrued interest on matured 
bonds from the holders thereof under the representations as set forth in the 
temporary representation agreements and the extensions thereof. 

As evidence of the fact that the moneys collected on this judgment were not 
disbursed in accordance with their early agreements with the individuals whose 
securities had been merged in this judgment, we call attention to a letter, dated 
April 21, 1939, addressed to Mr. Hewen A. Lasseter of the Orlando office of sub- 
jects and signed by Mr. C. J, Reichert, another employee of the Crummer organ- 
ization, and call attention to the concluding paragraph of Reichert’s letter, in 
which he states as follows: 

“On August 27, 1937 we purchased $135,342.00 par value of Panama City cou- 
pons from Brown-Crummer Company and used proceeds of $22,740.00 of above 
suit to help pay for the coupons, which latter amount represented collections 
made from the City at that date.” 

This complete letter was available at all times to the Department of Justice. 
We would also direct attention at this time to another bit of evidence with 
reference to the manner of disbursing the funds obtained under this judgment, 
being a document entitled, ‘Notes on Panama City Case No. 160 Collections and 
Application of Such Funds:” which note was obtained from the files of subjects 
and bears date November 4, 1942. This memorandum not only refers to the 
item mentioned in Reichert’s letter of April 1939, but sets forth the overall pic- 
ture. 
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Inasmuch as subjects were dealing with the bondholders who had signed the 
powers of attorney and whose securities were merged in judgment as though the 
ponds and coupons still existed and inasmuch as subjects were dealing with the 
city on a different basis, that is, the judgment, Case 160, which had been ob- 
tained and on which they were making collections by means of mandamus ac- 
tions, which collections they did not at any time distribute to the bondholders, 
it is deemed advisable here for the purpose of Clarification of subjects’ method 
of operation to show how a customer who had signed a power of attorney fared 
and how subjects fared with respect to the bonds and coupons of the customer 
which subjects merged in judgment, Case 160. 

Mr. Frank C. Grubel, Kansas City, Kans., signed a statement for representa- 
tives of the Commission on December 5, 1943, among other things, he stated as 
follows: 

“On or about January 11, 1928, I purchased for my sister, Mrs. John Hey from 
the Brown-Crummer Co. 10 $1,000 Panama City, Fla., street improvement 6 per- 
cent bonds dated August 1, 1927, numbers 161 to 164, inclusive, due August 1, 
1934, 197 and 211 and 233 to 236, inclusive, due August 1, 1935 for which I paid 
a total of $10,144.20. These bonds were purchased from Mr. Knox the Kansas 
City office manager of the company. They were purchased in the name of Mrs. 
John Hey, 410 East 59th Street, Kansas City, Mo., my sister, who is ill. I am 
the financial adviser to my sister and handle the details of my father’s and 
mother’s estate, who died sometime ago. 

“Before I purchased these bonds Knox told me that they were a safe and sound 
nvestment, that the city was in good financial condition, everybody was paying 
their taxes and that the bonds would return me 6 percent on the money invested. 
I relied on these statements of Mr. Knox and made the purchase on behalf of 
my sister, Mrs. Hey. The account showing the purchase of these bonds is shown 
on the attached ledger sheet which I received from the Brown-Crummer Co. 

“From time to time after the purchase I would phone the Kansas City office 
and tell Knox or some other representative of the company to call at my office 
for the coupons which were due and Knox would come over with a Brown- 
Crummer check for the amount of interest due and I would surrender the 
coupons; on other occasions they (Knox) would pick up the coupons and mail 
me a check later. 

“According to attached record the August 1, 1930, and subsequent coupons on 
these bonds defaulted but I continued to deposit them with Brown-Crummer & 
Co. as they become due. I did this because Knox told me to. He said that the 
company was trying to work out a deal whereby they could collect some money 
for me on these defaulted coupons. 

“On or about July 30, 1934, I signed a power of attorney authorizing the Brown- 
Crummer Co. to do anything and everything necessary to effect collection of my 
past due coupons and certain of the bonds which had matured. This provided 
that I would pay the company a small fee for this service. I signed this power 
of attorney at the request of C. S. Turner, a salesman for the company who told 
me that I had to sign it if I wanted to get my bonds and coupons paid up. When 
I signed this power of attorney because Turner said his company would take 
care of everything for me and represent my interests in the matter, I signed it 
because of his statements and because I always relied on them for information 
and advice in connection with my municipal bonds. 

“Turner told me that under the power of attorney the company would go into 
court to get the coupons paid off but never told me the outcome of the suit or 
if it had ever been filed or if any collections had ever been made on any suit in- 
volving these securities. 

“On or about March 16, 1937, Turner came to my office and asked me to sign a 
temporary representation agreement authorizing the company to advise the city 
of Panama City that I would be agreeable to a refunding program for my bonds. 
I also agreed under this agreement to accept 2 percent for my past due interest 
from August 1, 1930, to July 1, 1937. I did not understand that I was selling 
these coupons to Brown-Crummer Co., but that Crummer was collecting 2 per- 
cent from the city on those coupons for which I was paying the company a fee. 
I signed this agreement because Turner told me that was the best deal I could 
cet and that other bondholders were doing the same thing. 

“As a result of this agreement I received from the company on or about Sep- 
tember 25, 1938, a check in the amount of $1.383.30 in payment of my interest 
from August 1, 1930, to July 1, 1937, at 2 percent, after deducting a fee of $100 
which they charged me for this service. This payment is shown in my attached 
ledger sheet. 


80738—53—pt. 1 
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“On or about May 24, 1939, I signed the attached representation agreement 
extension which was brought to me by Turner. Under this agreement I agreed 
to accept 3 percent for the interest on the Hey bonds from July 1, 1937, forward, 
und to extend the expiration date of the temporary representation agreement to 
July 1, 1940. I have also attached a letter from the company dated May 8, 1939, 
which Turner gave me at the time I signed this agreement. 

“On or about August 1, 1940. I signed another extension of the temporary 
representation agreement extending the terms to December 31, 1941, and also 
giving them power of attorney to act in behalf of the Hey bonds at the request 
of either Turner or Lloyd Muir, another salesman for the company who began 
to do business with me at that time. 

“Under these two agreements I received the following interest checks: 

“One from the company about June 29, 1939, in the amount of $600 being at the 
rate of 3 percent from July 1937 to July 1, 1939, and another on December 3, 
1940, in the amount of $450, being at the rate of 3 percent from July 1, 1939 t 
January 1, 1941. 

“On or about December 3, 1940, I received through the United States mails a 
letter from the company dated November 26, 1940, which is attached hereto. 

“On or about the month of January 1942 I signed another extension of the 
temporary representation agreement to not later than December 31, 1943. This 
agreement also provided that I would receive 6-percent interest on the Hey 
bonds from January 1, 1941. This agreement and a letter accompanying it from 
R. Ek. Coummer & Co. explaining it is attached hereto. This was signed at the 
request of Lloyd Muir, the company salesman who signed my copy of this agree- 
ment. I later received a check from the company for $600 for interest from 
January 1, 1941 to January 1, 1942, which I deposited on August 25, 1942. 

“On or about June 22, 1942, Lloyd Muir came to my office and told me the whole 
refunding matter had been settled. He had with him the attached letter of con 
sent to the refunding which he asked me to sign and also gave me a 4-page letter 
from R. E. Crummer & Co., dated June 12, 1942, which is attached and which I do 
not recall reading because it was my practice during all the years I dealt with 
them to accept their word for everything in connection with these bonds. I do 
not recall any conversation with Muir wherein he told me that I could repurchase 
my interest from the company at the same price they had paid me for it and gei 
new refunding bonds for the interest. 

“On or about November 13, 1942, Muir brought me my new Panama City bonds 
as shown on the attached invoice. 

“In connection with the change of name from Brown-Crummer Co. to R. E. 
Crummer & Co. the only thing I know about it is that the Mr. Brown of the com- 
pany was no longer associated with it and that it had been taken over by Mr. 
Crummer. 

“I have received numerous letters from the company but seldom if ever rea‘ 
them because it was my pracfice to listen to the salesmen of the company and 
do and sign anything they told me to do. I did this because I had econfidence in 
the company and felt they were working for my best interests. Turner, Knox, 
and Muir always told me to leave the matter in their hands and that their com- 
pany would protect my interests. 

“T have attached several documents pertaining to these transactions all of 
which I bave initialed. 

“I went along and signed the various documents referred to because Muir, 
Turner, and Knox told me there wasn’t anything else to do, and the other bond- 
holde s were doing the same thing. 

“I have read the above statement and it is true and correct to the best of my 
knowledge, information and belief. 

s/ F. C. GRusBet 

“Witnessed by 

“/s/ Alexander J. Brown, Jr.” 


For the purposes of this illustration I shall refer only to the bonds and coupons 
of Grub>l which were merged in judgment, Case 160. 

Subjects under the power of attorney included $4,000 par Panama City bonds 
and $2,850 par coupons, a total of $6,880 in judgment, Case 169. On September 12, 
1935, the date of the judgment, the undivided interest of Grubel in the judgment 
represented by this $6,880 par value was $7,65906. Interim cash collections on 
this judgment from Panama City made by Crummer which should have been dis 
tributed to Grubel on the basis of his undivided interest in the judgment and 
which distribution was not made by Crummer, amounted to $2,341.01. The re 
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maining undivided interest in this judgment on January 1, 1942, was $7,477.22, 
for which subjects received new refunding bonds. Therefore, on the $4,000 par 
bonds and $2,880 par coupons, a total of $6,880 owned by Grubel and merged by 
subjects in judgment under the power of attorney signed by Grubel, Crumune 
realized in the form of cash and refunding bonds a total of $9,818.23. 

As shown by Grubel’s signed statement previously set forth, he was not 
informed by subjects on any of the details above set forth. He especially was 
not informed that any collections had beer. made on the judgment. Tl urther 
more, in dealing with him, subjects by reason of the payments alleged’y made 
by the city through Crummer and by dealing with Grubel as though no judgment 
had ever been obtained, made the following payments to Grubel in allegedly 
acquiring the above coupons and accrued interest. 


Sept. 24, 1937, for $2,880 coupons and $700 accrued interest $1, 193. 30 
June 27, 1939, for $480 accrued on bonds Nos. 161/164_- , 240. 00 
Nov. 23, 1940, for $360 accrued on bonds Nos. 161/164 4 180. 00 
Jan, 23, 1942, for $240 accrued on bonds Nos. 161/164__ 240. 00 
Nov. 24, 1942, for $4,000 old bonds—paid in new bonds__--- 4, 000. 00 


5, 853. 30 


In this operation it can be seen by subtracting the $5,853.30 paid to Grubel 
from the $9,818.23 realized by Crummer in cash and new refunding bonds that 
Crummer made a profit of $3,964.98. As pointed out previously in this opera- 
tion when Crummer was acquiring these coupons and accrued interest from 
Grubel, Grubel was under the impression that he was surrendering them to the 
city and that Crummer was representing him in collecting these amounts from 
the city, which of course is wholly false. Furthermore, it is to be pointed out 
that in these payments to Grubel, Crummer dealt with him as though actual 
coupons were involved whereas, as a matter of fact, these coupons had been 
merged in judgment and Crummer realized a great deal more by reason of that 
fact due to the additional interest which the judgment earned. 

Finally, by deducting the $4,000 new bonds which Grubel received for the 
$4,000 par old bonds on November 24, 1942, from the cash he received for his 
interest claims from September 24, 1937, to January 23, 1942, it is determined 
that he actually receive in cash for these interest claims a total of $1,853.30 
from subjects, believing subjects had collected this amount from the city for 
him. Actually on these items Crummer had collected in cash approximately 

2,341.01 which, under the power of attorney, he was obligated to remit to 
Grubel less his fee and in addition collected Grubel’s equity in the judgment 
which Crummer received in the form of new refunding bonds as shown above. 

The Commission’s investigation disclosed that numerous misrepresentations 
were made to other bondholders of Panama City whose bonds and coupons were 
not merged in this judgment, which individuals were induced to surrender their 
defaulted coupons and accept a 2 percent and 3 percent rate on the representation 
that these lower rates represented the best efforts of the subjects in their nego 
tiation with the officials of Panama City and that the moneys paid to them on 
their defaulted coupons at the 2 percent and 3 percent rate were coming from 
anama City, whereas in truth and in fact the coupons allegedly were being 
purchased by subjects and all such coupons were ultimately refunded at par 
in the form of new refunding bonds. Proof of these facts was obtained by 
Jommission’s accountants and is set forth in detail in the accountants’ reports 
which were at all times available to the Department of Justice. 

While we will not attempt to summarize all of the acts of subjects in con 
nection with soliciting the holders of the defaulted bonds and coupons in the 
Panama City case, it is believed that a much clearer picture can be obtained 
by setting forth a summary of some of the transactions, and the following 
schedule indicates the ultimate recovery of certain individual bondholders who 
entrusted the collection and final refunding of their defaulted Panama City 
securities to Crummer. 
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A complete analysis of almost all of the bonds handled by subjects in the 
Panama City case is set forth in the criminal reference report and the accounting 
schedules prepared by Commission’s accountants. 

We deem it advisable at this point to call attention to certain documentary 
evidence to substantiate the Commission’s statement that holders of defaulted 
coupons surrendered the same to subjects and accepted less than the full coupon 
rate because they were led to believe that the city could only pay the lesser 
rates. On or about December 19, 1938, M. O. Madsen, a Panama City bondholder, 
wrote to the Brown-Crummer Investment Co., of Wichita, Kans., as follows: 

Corstn, KANS., Dec. 19-19. 
BROWN-CRUMMER INVESTMENT Co., 
Wichita, Kans.: 

I read with interest your continued story in the Eagle some time ago about the 
growing prosperity of Florida and recently your adv. encouraging investments of 
dividends Jany. 1st. Invest yes, and then be unable to handle it again when 
needed, no matter how sorely. I have in mind a widow who is trying to educate 
8 boys and make a living for them. She invested $1,000 in Florida bonds, no 
interest was paid for several years and then back interest was paid and she 
understood agreement was made with Panama City wherein 3-percent interest 
would be paid from July 1937, that is a year and almost 6 months ago. If 
Panama City has paid this money to Brown-Crummer I cannot understand why it 
should be withheld from the bondholders who have relinquished their bonds for 
this refunding program. One can mortgage their home or be at the mercy of 
finance companies awaiting payment of their own earnings. Oh, yes SURELY 
we will invest again. 

Yours truly, 
(Signed) M. O. MADsEN, 
A Bondholder. 

Three days later, on December 22, 1938, William J. Meredith, secretary and 
treasurer of the Brown-Crummer Co., replied to this letter as follows: 

DECEMBER 22, 1938. 
Mr. M. O. MADSEN, 
Corbin, Kans, 


DEAR Mr. MApseN: We have your memorandum of December 19 in regard to 
the PANAMA Ciry securities and will advise we feel quite confident the PANAMA 
City adjustment will be completed within the next six months and interest 
payments made on the PANAMA Ciry bonds at a reasonably acceptable basis. 
We can well appreciate the inconvenience and disappointment in these securities 
to date but at the same time still believe the bonds will eventually prove a satis- 
factory investment and will pay a fair interest return. 

You may feel sure that any and all funds that have been paid to the Brown- 
Crummer Company on Panama City bonds owned by clients of the company have 
been forwarded on to the accounts. At the time the payments were made hereto- 
fore on certain coupons at a 3-percent rate, funds were actually advanced by the 
company as an accommodation to its clients and before any collections had been 
made from the city of Panama City. 

We are also pleased to find that the majority of our clients continue to invest 
their funds through our facilities even though there have been some delays in 
meeting all the terms of their original purchases from us, but upon careful 
reflection, they seem inclined to believe that we are entitled to their continued 
good will and business. 

Yours truly, 
THE BROWN-CRUMMER COMPANY, 

WJIM:FO Secretary-Treasurer, 

We respectfully state that it is crystal clear that this bondholder definitely 
was led to believe that Panama City was paying 3-percent interest on defaulted 
coupons and stated so in so many words in the letter of December 19, and we 
say that it is equally clear that the fiction was continued in Mr. Meredith’s reply 
as set forth in the letter of December 22. 

We also call attention to a letter, dated June 29, 1939, on the letterhead of 
R. E. Crummer & Co. addressed to bondholder S. Ray Miller, which letter, among 
other things, stated : 

“In accordance with the terms of this power of attorney we are pleased to en- 
close our check No, 2099 in the amount of $350.00, which represents payment of 
3% on the following coupons heretofore deposited with us:—* * *” 
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The above-mentioned letter was signed by C. S. Turner, vice president of the 
company. In a signed statement given to Commission’s representatives, Mr 
Miller stated that at the time he received this letter there was attached to it a 
pencil notation which read as follows: 

“Re this check for $350.00 will pay int. up to 7-1-89 & city will pay balance 
of 9-1-39 coupons when next settlement is made. R. F. P.” 

Miller indicated that the above-mentioned note was received from Roy F. Pres- 
ton, an officer of R. E. Crummer & Co. 

To further establish that the Panama City bondholders were led to believe 
that the city of Panama City was paying and could only pay the lesser rates, 
there are set forth herinafter excerpts of signed statements as taken by securities 
investigators from these bondholders during the course of the Commission's 
investigation. 

EF. R. Eakins, of Wakefield, Kans., a Panama City bondholder, signed a long 
statement for Commission investigators which is set forth in full commencing on 
page 294 of the Commission’s Report of InveStigation. With reference to his 
understanding of the circumstances under which he had surrendered his interest 
claims to Crummer he made the following statement (p. 297, Commission’s 
report): 

“* * * T refused to consent to this proposition because in the first place I did 
not sell my interest to R. E. Crummer & Co. but merely received money through 
them at reduced rates which they had collected for me as my agent from the City 
of Panama City. This was confirmed by an agent of the company in the Topeka, 
Kansas office of the company on whom I called sometime in 1936 or 1937. This 
agent told me that the checks I received from R. E. Crummer & Co. represented 
money collected by the company from the City for the accounts of bondholders 
He also told me that the city had received this money in the form of taxes and 
that the amounts were so small that the City had to spread it around and give 
each bondholder a small amount. * * *” 

Thomas B. Smith, Jr., of Atchison, Kans., another Panama City bondholder 
who dealt with Crummer, signed a statement for Commission investigators which 
is set forth in full commencing on page 318 of the Commission’s report. With 
reference to this particular point, he made the following statement (p. 319 of 
Commission's report) : 

“On or about 2/27/37 I received from Brown Crummer Co. through the U. 8. 
mails a letter signed W. J. Meredith which solicited me to sign a temporary 
representation agreement which was enclosed. I signed the temporary repre- 
sentation agreement on 3/8/37 and mailed it to the company, a copy of it is at- 
tached hereto. I signed it because Earl Shell, a salesman of the company, wrote 
a note on the letter asking me to do so and I did because I had confidence in Shell. 
It was my understanding under the agreement that we would receive a 2% on 
our defaulted coupons and bonds in lieu of the full rate from default to 7/1/87. 
It was my understanding that this was all Brown Crummer had been able to 
collect from the city for us on these bonds and coupons and we were willing 
to take it because were were glad to get any kind of a settlement. I did not 
understand that I was selling my coupons to Brown Crummer Co.” 

G. P. Skaer, of August, Kans., another Panama City bondholder, signed a 
statement for Commission investigators which is set forth in full commencing 
on page 326 of the Commission’s report. With reference to this particular point 
he made the following statement to Commission representatives and a Post 
Office Inspector (p. 327, Commission’s report) : 

“T have no recollection of any offer to buy my interest coupons or claims hav- 

ing been made by Brown-Crummer Co. or R. E. Crummer & Co, at a discount and 
from statements made to me by Mr. Roy F. Preston I was led to understand and 
believe that the interest payments which I received at 2 and 3% were the results 
of a compromise arrangement with Panama City and that I was receiving the 
full amount collected from the city after deducting service and litigation ex- 
penses.” 
Charles L. Voight, of Atchison, Kan., who handled transactions with Crummer 
for his moter, a Panama City bondholder, signed a statement which is set forth 
in full commencing on page 337 of the Commission's report. With reference to 
this particular point he made the following statement (p. 338 of Commission’s 
report) : 

“On November 27, 1940 I received for my mother two checks, the stubs of which 
are hereto attached, in the amounts of $45.00 each. These checks were from 
R. E. Crummer & Co. and represented settlement of the interest on my mother’s 
bonds from 7/1/39 to 1/1/41 at 3%. It was my understanding at the time that 
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this was the interest being paid on the bonds by the city. I did not know at the 
time that the company was buying the interest. I also received two letters with 
these checks which are also attached hereto.” 

Mrs. Carrie A. Quiggin, of Sterling, Kans., another Panama City bondholder 
and customer of subjects, also signed a statement for Commission represen- 
tatives, which is set forth in full commencing on page 351 of the Commission's 
report, in which she. stated, among other items, as follows (p. 351-852 of Com- 
mission’s report) : 

“T have attached hereto various recipts for coupons deposited with the com- 
pany together with two letters from The Brown-Crummer Co. dated 6/20/33 and 
1/14/32 which refer to these coupons. On or about 2/27/37 I received through 
the United States mails a letter from The Brown-Crummer Company dated 
2/27/37 which letter solicited me to sign a ‘Temporary Representation Agree- 
ment’ which authorized the company to represent me in negotiations with the 
City of Panama City on a refunding program. The temporary representation 
agreement also authorized the company to represent to the city that I would be 
willing to accept 2% on my defaulted interest from 2/1/32 to 7/1/37. It was 
my understanding after reading these documents that I was surrendering my 
6% coupons to the City of Panama City for 2% and was paying Brown-Crum- 
mer Company a fee of $10 per bond for handling this matter for me. It was 
also my understanding that the 4% difference on the coupons was to be can- 
celled and that no one else could ever collect this 4% otherwise I would not 
have signed the’agreement. It was also my understanding after reading this 
agreement that I was not selling my coupons at 2% to The Brown-Crummer Co. 
Relying on the statements made in the letter and agreement and also because 
I had great confidence in Courtney Turner, an agent of the company who I had 
known for many years in Atchison, Kansas, and the company itself to an extent 
where I felt my best interests would be provided for by the company, I signed 
the Temporary Representation Agreement and mailed it to the company. The 
letter and a copy of the agreement referred to are attached hereto. 

“On or about 9/18/37 I received a letter from the company dated 9/17/37 
together with check for $108.33 in settlement of the coupons under the Temporary 
Representation Agreement as above outlined. The letter and check stub are 
attached hereto. 

“Thereafter I was solicited by R. E. Crummer & Co. which had succeeded 
Brown-Crummer Company to sign various agreements extending the time this 
company could represent my bond in the refunding operation. In these agree- 
ments I also agreed to accept money on my interest at reduced rates. ‘The various 
letters attached hereto were all received by me through the U. 8. mails. I did 
not at any time sell any of my coupons to the company and it was always my 
understanding that the company was collecting this money for me from Panama 
City and that the amounts 1 received were all they were able to obtain for me. 
While I read over the various letters and agreements received from the company 
I did not understand them and no agent of the company ever explained them to 
me. I signed them because of my confidence in Mr. Turner and the company and 
felt they were doing what was best for me.” 

Mrs. E. T. Shelly, of Pasadena, Calif., another Panama City bondholder and 
customer of Crummer, also signed a statement for Commission representatives, 
which reads in part as follows (p. 357-358, Commission’s report) : 

“These bonds subsequently defaulted and I retained Brown-Crummer Company 
to act as my agent in collecting the defaulted coupons from Panama City and 
to represent me in negotiations leading up to a refunding of these bonds. I did 
this because I, as an individual, did not feel I could do much with the city in 
this matter and I had great confidence in Mr. Turner and the company and felt 
that my interests would be protected at all times. 

“I signed various agreements from the company from time to time, at its 
request, which gave them the authority to represent me in the negotiations with 
the city. I also agreed under these agreements to accept less than the full 
amount on my interest coupons from time to time and it was my understanding 
at all times that the amounts I received from the company for this interest had 
been collected for me by Brown-Crummer Company, as my agent and for a 
fee, from the City of Panama City. It was my further understanding that the 
amounts received which sometimes amounted to only 2 and 3% instead of 
the full interest rates were all that the city could afford to pay and that the 
balance of the interest was cancelled by the city. I did not understand at any 
time that I was selling my coupons to Brown-Crummer Co. or R. BE. Crummer & 
Co., its successor.” 
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Miss Olivia Bischoff, of Topeka, Kans., another Crummer customer and Pan 
ama City bondholder, also signed a statexsent for Commission representatives 
which is set forth in full commencing on nage 369 of the Commission’s report 
Among other things, she stated as follows (p. 369-370 of Commission’s report) : 

“I did not at any time sell my interest to R. E. Crummer & Co. and Brown- 
Crummer Company and when they sent me a letter which said this I returned 
it to them with a letter stating that I did not want to sell to them but they did 
nothing about it. 1 also wrote that I wanted them to hold my coupons and wait 
until I could get my full interest. This was in June of 1939. The letter I sent 
back to them is dated 6/29/39 and is attached hereto. The company sent it back 
to me at my request. 

“The representatives of the company never explained the various papers I 
signed to me, but merely told me they would take care of everything. They never 
told me whether or not my securities were in a lawsuit or if any collections had 
ever been made on them.” 

Sallie J. Taylor, of Kansas City, Mo., another Panama City bondholder, signed 
a statement for Commission representatives which is set forth in full commencing 
on page 381 of the Commission's report, and stated among other things as follows 
(p. 382, Commission’s report) : 

“It was my impression in connection with the Temporary Representation 
Agreements and Power of Attorney and the letters I received from The Brown 
Crummer Company with them that the City of Panama City was willing to pay 
2% on the defaulted interest and that The Brown-Crummer Company was merely 
acting as my agent to collect this money for which they would charge a fee of 
$10.00 per $1,000.” 

Clarence BE. Taylor, of Augusta, Iil., another Panama City bondholder and a 
customer of Crummer, also signed a statement for Commission representatives 
which is set forth in full commencing on page 390 of the Commission’s report. 
He stated, among other things, as follows (p. 390, Commission’s report) : 

“On or about 1931 this bond defaulted in the payment of interest. After I 
purchased this bond I always took my coupons to The Brown-Crummer office and 
received cash immediately from the company. After the default I was told by 
Mr. Knox of the company that the interest would no longer be paid out by the 
company until the interest had been collected from the city. 

“After the default I turned the bond with defaulted coupons over to The 
Brown-Crummer Company. It was given to either Mr. Knox or Mr. C. 8S. Turner, 
another representative of this company. At the time I turned the bonds and 
coupons over to the company, I also signed a power of attorney authorizing the 
company to do anything and everything necessary to collect the bonds and 
coupons on my behal’. Either Mr. Knox or Turner told me the best thing I could 
do would be to sign the power of attorney because the company knew the best 
thing to do and would protect my interests as a bond owner. 

“On or about 9/25/37 I received a check from Brown-Crummer Company in the 
amount of $108.33. According to my personal record this check was for all back 
interest on the bond from the date of default to 7/1/37 at the rate of 2%. 

“T had a conversation with C. S. Turner concerning this interest and was told 
that R. E. Crummer was refunding the bonds and would get together with the 
city officials and decide how much the city could raise at that time and in the case 
of this interest at 2% that that was all the city could pay at that time. I had 
various conversations with Turner and other representatives and was always 
told that the company got together with the city officials who then decided what 
amount they would be able to raise from the taxpayers to pay the bondholders. 

“T never at any time sold any of my coupons to The Brown-Crummer Company.” 

Edna G. Rank, Atchison, Kans., another customer of Crummer and a Panama 
City bondholder, signed a statement for Commission representatives which is set 
forth in full commencing on page 418 of the Commission's report in which she 
stated, among other things, the following (p. 418-419, Commission’s report) : 

“On or about March 15, 1937 I signed a Temporary Representation Agreement, 
upon the solicitation of the Brown Crummer Co. representative, whom I do not 
recall for certain but believe was Mr. Shell. On Sept. 27, 1937 I received a check 
from the Brown Crummer Co. for interest at 2% from 8/1/30 to 2/1/37 less a fee 
for expenses of $10. The check amounted to $130.00. This payment I under- 
stand was the result of The Brown Crummer Co.’s efforts to collect my back 
interest for me.” 

During the course of the Commission’s investigation and in various conferences 
subsequent thereto, the point has been made that on or about June 12, 1942, the 


subjects wrote a 4-page letter to some 75 individuals who had entrusted subjects 
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with the handling of their defaulted Panama City bonds and coupons. It has 
been contended that, among other things, the subjects informed these people in 
this letter that upon the payment of $120 a bond and the return of all moneys 
theretofore paid by Crummer they could reacquire all of their interest claims in 
the defaulted bonds and coupons which they had theretofore surrendered. We, 
first of all, Wish to point out that this letter was not written to the bondholders 
until several months after the Commission had instituted its investigation. We 
also wish to point out what appears to us to be a complete lack of good faith on 
the part of the subjects in sending this letter, for the reason that shortly there- 
after, on or about July 15, 1942, one of the company’s Wichita salesmen addressed 
a letter to the Chicago office calling attention to the fact that there was no option 
form attached to the letter for the use of investors who desired to reacquire their 
interest claims from Crummer. This salesman went so far as to prepare an 
option form to be submitted to the bondholders in the event they desired to reac- 
quire their interest claims, and sent the option form, together with his letter to 
the Chicago office for approval. In replying to this letter, it is stated, among 
other things: 

“With reference to your letter of June 29 attaching Power of Attorney to be 
used in connection with accounts who may decide to repurchase their PANAMA 
City interest claims from us, the Orlando office does not believe it is a good 
policy for us to prepare and release such an authorization due to the fact that 
it merely encourages the holder to yive further consideration to repurchasing his 
interest claims and while this provision is covered in our letter, we are quite con- 
fident that if you present our letter of June 12, 1942, which covers the matter 
fully to the few holders represented in your territory who, according to our 
records, have not signed for the purchase of the new 4% Refunding Bonds, we 
believe you will have very few requests to repurchase their claims from us.” 
[Italie ours. ] 

From the investigation made by the Commission it is clear that the bondholders 
did not understand the benefits which might be derived by their repurchasing of 
their interests for the investigation disclosed that only about 2 of 75 individuals 
who had turned over their defaulted coupons and bonds to subjects availed them- 
selves of the opportunity of repurchase and further investigation disclosed that 
in these two instances detailed information was given to them and they readily 
accepted the repurchase offer, and even in one of these two instances, in the 
case of one James McNee, he was not given that which he was entitled to receive 
under the original power of attorney which he signed because there was a com- 
plete failure to account to him for his full pro rata share of the judgment ob- 
tained in the Panama City case. 

Without attempting to set forth what it would have meant to all of the bond- 
holders who had submitted their bonds or coupons to Crummer in the Panama 
City case, we have prepared a representative list of bondholders setting forth 
the amount they would have received had they accepted the offer as against the 
amount which they actually received which we submit clearly demonstrates that 
the Crummer customers could not have done otherwise but to have accepted the 
so-called “repurchase offer” if the subjects had made it in good faith and fairly 
and honestly explained the offer to their customers. 
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| Amount by which 
Amount in bonds | “™ount in bonds these bondhold- 
and cash actu- and cash custo- ers would have 
; dence is mers would been better off 
ustomer’s name eustomers in have received had they known 
Panama City by accepting so- of and arcepted 
pe ’ called repur- the so-called good 
’ chase offer” ! faith ‘‘repurchase 

offer”’ 


A. G. Haberlein $13, 033. 30 7, 456. ! $4, 423. 21 
Judith Ann Dixon 203. 33 , 695. 2 402. 05 
Mrs. John Hey. 033. 30 ; . 22 4, 074. 9% 
G. P. Skaer__. 5, 516. 65 , 261. 1, 744. 82 
Myra Harwi 200. 00 , 643. 2¢ 1, 443. 2 
Mrs. E. T. Shelly 819. 99 : fc 928. 
H. J. Grossman 200. 00 5, 2 1, 355. 23 
Olivia Bischoff 299. 17 , 595. 6 296. 
Sallie J. Taylor 273. 33 , 598. : 325. 
Union State Bank E verest , 690. 00 , 658, 73 968. 7: 
F. A. Barkow . 303. 33 , 658. 5 355. : 
C. R. Nuttle | 3, 387. 50 , 991. 7: 1, 604. 23 
Edna G. R ink ; 967. 50 he 


On DO 


on ce 





=> 
475. Te 


8. Ray Miller 5, 525. 00 "693. 9: 2, 168. 


Leavenworth National Bank —— , 426. 64 | 3, 604. 3, 178. 


Total __- i 9, 696. 04 104, 015. 6 24, 046. 





1 These are net figures after deduction of the fee of $120 per bond, which fee according to Crummer’s advice 
to the bondholders ‘“** * * may appear excessively high to those who have had no actual experience in or knowledge 
of the tremendous costs incident to the successful prosecution of creditors’ rights over a long period of time.”’ (Italic 


os F _— these figures do not include the 2 percent refunding profit which was paid to Crammer by 
anama City 


In considering the schedule set forth above, I wish to point out the statements 
made by some of the bondholders listed thereon with reference to whether or 
not they had knowledge of the so-called opportunity to reacquire the interest 
claims. 

Myra Harwi, Atchison, Kans., in her signed statement concerning this point, 
stated as follows (p. 331 of Commission's report) : 

“In about the month of June 1942 I received a letter from R. E. Crummer & 
Company dated June 12, 1942, a copy of which is attached hereto. While I read 
this letter I did not understand it and it was not explained to me by Mr. Muir, 
who brought it to me. I did not know I had sold my interest to Brown-Crummer 
Company or R. E. Crummer & Company or anything about repurchasing it and 
getting refunding bonds for it. These things were not explained to me.” 

Mrs. E. T. Shelly, who has previously been referred to concerning the so-called 
repurchase offer, stated the following in her signed statement (p. 358, Com- 
mission’s report) : 

“When my bonds were finally refunded, I received three new bonds for the 
three old ones. I also signed a consent to the refunding but did not know that 
I could have gotten new refunding bonds for my defaulted interest by returning 
the money I had received for it at reduced rates and paying R. E. Crummer & 
Company a fee of $120 per bond. I did not know I could do this. 

“It was my understanding that my coupons had been turned in to the City 
and I do not know if any of them had ever been merged in a judgment taken 
against Panama City, Florida or if any collections had been made on such a 
judgment by Brown-Crummer Company or R. E. Crummer & Co.” 

Sallie J. Taylor, who is mentioned elsewhere in this report and concerning 
the matter of the so-called repurchase offer, in her signed statement, stated as 
follows (p. 382, Commission's report) : 

“T was never given an opportunity to repurchase my interest at the same 
price which the company had paid me, at least verbally, and if the offer was 
made to me in writing I did not read it.” 

Olivia Bischoff, another Panama City bondholder who has previously been 
mentioned and with reference to the so-called repurchase offer, in her signed 
statement, said as follows (p. 370, Commission’s report) : 

“No representative of the company ever offered to sell my coupons back to me 
at the same price I had paid for them. Mundon, a representative of R. DB. 
Crummer & Co. delivered my new bond to me in July 1942 and did not say 
anything about this.” 

Mrs. Carrie Quiggin, who has also been previously mentioned but whose trans- 
actions are not shown on the schedule just referred to, but details of which are 
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contained in the Commission's report of investigation on page 351 and subsequent, 
with reference to this so-called repurchase offer, said as follows (p. 3538, Com 
mission’s report) : 

“On or about June 23, 1942 I received through the U. S. mails the attached 
letter from R. BE. Crummer & Co. dated 6/23/42 signed by Carl A. Morawitz. 
Attached to this letter was a 4 page letter from R. E. Crummer & Co. dated 
6/12/42 and a form of consent to be signed by me and returned to the company. 
The letter of 6/12/42 is also attached hereto. I signed the consent to the 
refunding and sent it to the company because I was asked to do it in the letter 
of 6/23/42 and in that letter Morawitz had stated that he had marked the place 
for me with an (x). I remember reading one paragraph of the letter of 6/12/42 
which Morawitz had called to my attention in his letter of 6/23/42 wherein he 
stated he had called this particular paragraph to my attention. This paragraph 
was also marked with a red check mark when I received it. I do not recall read 
ing the remainder of the letter of 6/12/42 but have just finished reading the last 
paragraph on the bottom of page 3 and first paragraph on the top of page 4, 
and do not understand what these paragraphs mean because of my lack of 
business experience. I did not know at any time that I could have gotten back 
my interest by returning the money I had received for it, and paying $120 to the 
company as a fee and then being able to receive new refunding bonds for the 
defaulted interest. These things were never explained to me and I consented 
to the refunding as requested because I faith in the company.” 

All of the foregoing information, including the exhibits in support thereof, 
was available at all times to Messrs. Caudle, Paisley, and the other Department 
of Justice officials had they desired to examine them in a genuine effort to 
obtain the facts. 


Exuipit B—SYNOPsIS OF THE CITRUS CoUNTY CASE 


Although I have testified in some detail concerning the Citrus County case, I 
deem it advisable to attach this separate statement concerning that case and 
in part the fraud therein as charged in the indictment. 

On October 7, 1940, Crummer entered into a refunding contract with Citrus 
County which provided that Crummer was to assemble these series 1933 bonds 
from bondholders and deliver in exchange and in lieu thereof an equal par 
amount of series 1940 Citrus County bonds. Under the terms of this refunding 
contract, Crummer was to receive from the county a fee of 2'4 points per bond 
for effecting these exchanges. 

We also wish to point out that at or about this time on, to wit, November 18, 
1940, the county commissioners of Citrus County passed a resolution authorizing 
the issuance of $1,243,000 in refunding bonds and in that resolution stated, 
among other things: 

“(e) Under date of October 7, 1940, this Board ratified and confirmed an 
agreement pursuant to which R. E. Crummer & Company was designated Fiscal 
Agent to work in cooperation with this Board in the refinancing of the bonded 
indebtedness of Citrus County, Florida, which agreement contemplates the 
refinancing of the indebtedness evidenced by the aforementioned outstanding 
bonds of said County as hereinafter provided.” 

This resolution further provided : 

“* * * (h) That the said Refunding Bonds, Series 1940, are hereby author 
ized to be executed as soon after the adoption of this resolution as may be, and, 
promptly upon the completion of the validation of the bonds are provided in 
Section 8 hereof, said executed Refunding Bonds, with the interest coupons 
thereto attached, shall be by the Clerk of said Board deposited with The First 
National Bank of Chicago, in the City of Chicago, Illinois, as escrow agent, with 
appropriate directions that as and when the bonds herein authorized to be 
refunded are surrendered, there shall be delivered in exchange therefor a like 
amount of said Refunding Bonds, all pursuant to and as contemplated by the 
agreement hereinbefore identified and pursuant to which R. BE. Crummer & 
Company was designated Fiscal Agent. Said escrow agent shall be authorized 
and directed to cancel the bonds so surrendered and return same to the Clerk 
of said Board with proper report indicating the particular Refunding Bonds 
delivered in exchange therefor.” [Italic ours.] 

“Section 6. That the said Refunding Bonds shall be exchanged on the basis 
of par for par for the bonds authorized to be refunded hereunder according to 
the following schedule, the indicated Refunding Bonds to be exchanged indis 
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criminately for any of the outstanding bonds listed on the corresponding line or 
lines under the title ‘Bonds to be Exchanged Therefor’.” [Italics ours.] 

The second refunding in the amount of $1,243,000 only will be referred to 
hereinafter. These bonds were refunded in the following manner : $779,000 par 
value were obtained from bondholders by representing that these bonds had 
been, were being, or would be called for payment, and thereafter exchanged 
by Crummer for his own account through the First National Bank of Chicago, 
exchange agent; $55,000 par value were retired by the county; $409,000 par 
valve were called for payment as of November 1, 1941, pursuant to a call notice 
which was first authorized by the county on or about September 5, 1941. 

Crumer assembled the $779,000 par value exchanged through the First National 
Bank, exchange agent, for an equal par amount of the series 1940 bonds by rep- 
resenting to the owners thereof that these bonds had been, would be, or were 
called for payment as of November 1, 1941. It appears that these representa- 
tions were entirely false because the bonds would be, and were exchanged. The 
distinction between bonds called and bonds exchanged is recognized by the Gen- 
eral Laws of Florida. Crummer had knowledge of this distinction as will appear 
from a reading of the refunding contract dated October 7, 1940, and resolutions 
passed by the Citrus County board providing for a call of the bonds which were 
not exchanged. These documents were prepared in the offices of Crummer for 
adoption by the county board. 

Crummer, instead of giving the holders of the series 1933 bonds an opportunity 
to exchange them on a par for par basis for series 1940 bonds, advised these 
bondholders that their series 1933 bonds had been, would be, or were called for 
payment and actually paid them par and interest to November 1, 1941, as though 
they had been called. Crummer exchanged these series 1933 bonds on a par 
basis for an equal par value of series 1940 bonds. Crummer then sold $552,000 
par value of the series 1940 bonds to the owners of an equal par value of series 
1933 bonds, who had surrendered them to Crummer on representation of call 
at an average premium of 7% points per bond. The indictment proceeded on 
the basis that Crummer sold to these bondholders, at a 74%4-point markup, bonds 
which they were entitled to receive on a part exchange basis under the terms of 
the refunding contract. 

The owners of the remaining $227,000 par value series 1933 bonds also re- 
ceived par and interest to November 1, 141, as though the bonds had been called. 
The $227,000 par value series 1940 bonds received in exchange were sold by 
Crummer on the open market at an average premium of 7% points per bond. 
This being so, it appears that the owners of these series 1933 bonds were thus 
deprived of the series 1940 bonds which they were entitled to receive on a par 
basis under the terms of the refunding contract of October 7, 1940. 


ILLUSTRATIVE EXAMPLES 


The complete details of the Citrus County program are contained in the 750- 
page criminal reference report prepared by this ofiice, which has been previously 
referred to and a copy of which was submitted to the Senate committee. Certain 
details of Crummer’s operations in the Citrus County program should be called 
to the attention of the subcommittee and there is hereinafter set forth certain 
information showing how Crummer represented to certain of the owners of ap- 
proximately $279,000 of the $779,000 par value of Citrus County bonds, dated 
November 1, 1933, mentioned above that said bonds had been called for payment. 
Crummer, in picking up these bonds from the bondholders, issued collection re- 
ceipts to said bondholders, representing that inasmuch as the bonds were called 
for payment, the com»any would collect the money for the bondholders and 
remit it to them. A large number of these bonds were picked up for collection 
on the representation that they were called for payment during the period 
July §, 1941, to August 14, 1941. 

With reference to the $279,000 par value series 1933 Citrus County bonds, a 
large number of which were picked up on collection receipts from the owners 
thereof, the company set them upon their books as bonds owned by the com- 
pany on August 31, 1941, and October 1, 1941. This company, on August 14, as 
to the $229,000 of the bonds set up as company owned on August 31, 1941, had 
exchanged them for an equal par amount of Citrus County bonds series 1940. 
They thus had set the bonds up as company owned a period of over 2 weeks after 
the bonds had been exchanged and canceled. The remaining $50,000 par value 
series 1933 bonds which were set up as company owned on October 1, 1941, were 
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exchanged through the First National Bank, exchange agent, on October 9 and 
10, 1941. 

A clearer understanding of how the rights of the owners of these bonds ap- 
parently were disregarded is had by contrasting what actually happened to 
them with the understanding given to bondholders by Crummer representa- 
tives as to their disposition. F. C. Grubel, who owned a block of $10,000 series 
1933 bonds which he had purchased in the name of George Baker, stated that 
Lloyd Muir, a salesman for R. E. Crummer & Co., on July 7, 1941, told him that 
these bonds were called for payment. He stated he did not want to surrender 
the bonds because they would not become due until November 1, 1946. He fur- 
ther said that having no alternative, however, he turned the bonds over to Muir 
on July 7, 1941, and received from Muir a receipt which reads as follows: 


R. BE. CruMMerR & CoMPANY 
Incorporated 


INVESTMENT SECURITIES No. 5034 KC 
Date 7-7-41 
Received of Geo. Baker 
The following described securities: 
Bonds Due Date Amount 
Citrus Co. Fla. R. & B. Rfd. 3%/6% Bonds 
dated 11—-1-33 168/177 incl. Due 11-1—46 (Opt) CK $10, 000. 00 
Coupons due 11-1-41 SCA CK 225. 00 


These bonds deposited as an option on 
new rfdg non-callable, when available 
We are accepting the above securities for collection 
R. E. CRuMMER & COMPANY, 
By Lioyp M. MuIB/s 
Agent. 


Attention is called to the fact that this receipt provides that the bonds are 
accepted by Crummer for collection. 

An intercompany receipt found in the Chicago office of R. E. Crummer & Co. 
indicates that on July 9, 1941, these bonds were forwarded by the Kansas City 
office to the Chicago office of Crummer. It further shows, as does the receipt 
given to Grubel, that the bonds were deposited with coupons due November 
1, 1941, and subsequent coupons attached. Grubel stated that about the middle 
of November 1941 he received from Crummer a check in the amount of $10,225 
in payment for these bonds. The stub of this check, which is in the Grubel en- 
velope in the files of this case, states “bonds called 11/1/41.” Accounting in- 
vestigation in this case disclosed that these bonds were exchanged by Crummer 
at the First National Bank of Chicago on August 14, 1941 (almost 3 months 
before Crummer remitted to Grubel par and accrued interest to November 1, 1941, 
us though the bonds had been called), and that Crummer received in lieu there- 
of an equal par amount of Citrus County bonds, series 1940, which it sold on 
the open market at a premium of approximately 10714, resulting in a profit to 
R. KE. Crummer & Co. of $750 in addition to the fee of $250 received from the 
county under the refunding contract of October 7, 1940. Grubel further stated 
that Muir did not advise him whether or not R. E. Crummer & Co. had a con- 
tract with Citrus County to exchange the November 1, 1933, bonds for new re- 
funding bonds dated November 1, 1940, on a par basis. It would seem obvious 
from this that Grubel was entitled to receive the 10 $1,000 series 1940 bonds in- 
stead of the $10,225 representing par and interest to November 1, 1941. In this 
connection it appears that R. E. Crummer & Co. deceived Grubel into believing 
that his bonds had actually been called, for as is shown on the receipt set forth 
above he surrendered his bonds with the November 1, 1941, coupons attached and 
was paid by R. E. Crummer & Co. for the 1941 coupons on these bonds. However, 
Rk. E. Crummer & Co., in exchanging the bonds, surrendered the November 1, 1941, 
coupons to be canceled and received the series 1940 bonds with the November 
1, 1941, coupons attached to be paid. 

T. D. Samuel, Jr., another investor whose bonds were handled in the block of 
$279,000 referred to above, owned 8 $1,000 series 1933 Citrus County bonds.’ He 
Stated that on or about July 2, 1941, at the request of C. S. Turner, a representa- 
tive of R. E. Crummer & Co., he took his bonds into the Kansas City office of 
R. E. Crummer & Co. because he had been advised by Turner that the bonds had 
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been called for refunding. He stated that Turner gave him a receipt which pro- 
vided that the above bonds were deposited as an option on new non-callable 
refunding bonds. The receipt also provides that R. E. Crummer & Co. was 
accepting these securities for collection. Accounting investigation shows that 
these bonds were sent to the Chicago office of R. E. Crummer & Co. on July 9, 1941, 
and exchanged for series 1940 bonds at the First National Bank of Chicago o1 
August 14, 1941, for an equal par amount of series 1940 bonds. Samuel stated 
that he called on C. 8. Turner in the R. E. Crummer & Co. office in connection with 
the proceeds of the $3,000 Citrus County series 1983 bonds and advised him that 
he would like to invest these proceeds in additional municipal bonds. He stated 
that as a result of this conference he purchased 3 $1,000 bonds of various issues 
including a $1,000 Citrus County, Fia., bond, series 1940, at a price of $108.07 
with the May 1, 1942, and subsequent coupons attached. He received from R. E 
Crummer & Co, a trade ticket, dated October 7, as of November 1, 1941, showing 
this transaction which trade ticket provides “We buy from you” as to the $3,000 
Series 1933 bonds which he had deposited for collection because Turner advised 
him that they were called for payment. Samuel not only was not given an oppor 
tunity to exchange his Citrus bonds on a par basis, but in this instance R. E 
Crummer & Co, actually sold him one of the new bonds at a premium of $108.07, 
which he was entitled to receive at par. In addition to this premium of $80.70, 
he would have been entitled to 2 additional Citrus County bonds worth the same 
price on a par basis for the 2 series 1933 bonds surrendered and which R. E. 
Crummer & Co. sold in the open market at 10714, resulting in a loss to this cus 
tomer of $230.70. Crummer received $210.70 in addition to a fee of $75 received 
from the county under his contract as fiscal agent. 

As in the case of IF’. C. Grubel, Samuel deposited his series 1933 bonds with the 
November 1, 1941, coupons attached and received payment for these coupons at 
the rate of 414 percent. Crummer, when exchanging the bonds, surrendered them 
with the November 1, 1941, coupons attached to be canceled and received in lieu 
thereof an equal par amount of series 1940 bonds with the November 1, 1941, 
coupons attached. It is to be noted from the trade ticket that on the series 1940 
bond purchased by Samuel that the November 1, 1941, coupon was missing. This 
coupon had been clipped from the bond by R. E. Crummer & Co. and sent to the 
Guaranty Trust Co., the paying agent, for collection. R. E. Crummer & Co, in 
this instance appears to bave paid a premium of one-half percent interest for 6 
months in order to make it appear to this bondholder that his bonds had actually 
been called for payment. 

John A. Wagner, of Atchison, Kans., was the owner of a $1,000 Citrus County 
bond, series 1933, which he turned over on collection receipt to Lloyd Muir of R. E. 
Crummer & Co. on July 29, 1941. This receipt reads as follows: 


R, E. CruMMER & COMPANY 
Incorporated 


INVESTMENT SECURITIES 
No. 5243 KC 
Date 7-29-41 
Received of John A. Wagner, 522 N. 4th Atchison, Kans. 
The following described securities: 
Bond Due Date Amount 
Citrus Co. Fla. R&B Rfdg 414%4/6% Bond, dated 11-1-33 


#1352 Due 11-1-68 (Opt.) Coupon due 11—1-41 subseq cpns. 
attd a. ees Sf dimeric De. Gls«2 GE, ORC) 


This bond deposited as an option on new refdg non callable bond, when 
available. 
We are accepting the above securities for collection. 
R. E. CruMMER & COMPANY, 
By Lioyp M. Murr, Agent. 


Accounting investigation has disclosed that R. E. Crummer & Co. exchanged 
this.customer’s bond at the First National Bank of Chicago, exchange agent, 
on August 14, 1941. On August 31, 1941, more than 2 weeks after the exchange 
date, when the bond was canceled and out of existence, it was set up on the books 
of the company as firm owned. R, E. Crummer & Co. later issued a trade ticket 
to this investor which reads as follows: 
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“R, E. CRUMMER & COMPANY 
(Incorporated ) 


INVESTMENT SECURITIES 


“CHIcaGco, ItLinors, Oct. 15, 1941. 
as of Nov. 1, 1941. 
“Mr. JoHN A. WAGNER, 
§22 N. 4th, Atchison, Kansas. 
“We sell to you: 
$1,000 Citrus County Fla 4% road & bridge Rfdg non-callable bond, 
dated Noy. 1, 1940, No. 135, Due November 1, 1947 on a 3% basis 
@ 5.45 “4 be _.. $1, 054. 50 


“We buy from you: 
$1,000 Citrus County Fla R. & B. rfdg 4144/6% bond, Dated 
Nov. 1, 1983, No. 1352, Due November 1, 19335 (optional), 
cate snail dhe Di tliemecte darek J ei $1, 000. 00 
Called for payment 11-1-41 
Aced int. coupon due 11—1-44_- 22.50 1, 022. 50 


IS MO i i, acai athena 32. 00 


“The company acts as principal in the above transaction, makes no repurchase 
agreement of any sort in connection therewith, and makes no guarantee except 
warranties implied by law. 

“The above transaction is confirmed and receipt is hereby acknowledged of the 
ubove described securities.” 

It is to be noted that this trade ticket provides that the company buys from 
the investor October 15, 1941, as of November 1, 1941, the bond which, as pre- 
viously shown, was exchanged and out of existence on August 14, 1941, and set 
up as company owned on the firm books as of August 31, 1941. It is to be 
recalled that the series 1933 bond was deposited with Crummer for collection 
on July 29, 1941. This particular transaction is of further interest because, as 
shown on the above trade ticket, it provides a sale to the customer of a series 
1940 bond at a price of 105.45. The customer, of course, was entitled under the 
refunding contract to receive one of these series 1940 on a par exchange basis 
for his series 1933 bond. 

Attention is further called to the fact that this customer surrendered his series 
1983 bond with the November 1, 1941, coupon attached. Crummer surrendered 
this bond with the November 1, 1941, coupon attached to be canceled. The cus- 
tomer, however, actually received payment of this coupon from Crummer. It is 
further to be noted that the series 1940 bond purchased by this customer had 
attached the May 1, 1942 and subsequent coupons but when R. E. Crummer & 
Co. received this bond in exchange from the First National Bank for an equal 
par amount of a series 1933 bond, the series 1940 bond had the November 1, 1941 
coupon attached. Crummer clipped this coupon from the series 1940 bond and 
collected on it through the Guaranty Trust Company of New York, the paying 
agent. By this device Crummer led the bondholder to believe that the series 
1933 bond was actually called for payment as shown on the trade ticket referred 
to above. Crummer in this transaction sacrificed a one-half percent interest for 
6 months, being the difference between the 4% percent interest rate on the old 
bond and the 4 percent rate on the new bond. 

R. W. Samuelson, president of the Planters State Bank, Salina, Kans., stated 
that the bank owned $4,000 par value Citrus County bonds, series 1933. He said 
that sometime prior to October 30, 1941, Carl Morawitz, Crummer salesman, 
advised him that these bonds had been called for payment. He further said 
that at that time it was the custom of the bank to send coupons and matured 
bonds to R, E. Crummer & Co. for collection instead of sending them to the regular 
paying agent. He said that this was a service that the Brown-Crummer Co. 
and R. E. Crummer & Co. had rendered the bank for many years and that those 
companies would collect these matured items for the bank and remit the pro- 
ceeds to it. He stated further that when Morawitz told him the bonds were 
called, he knew they had to be turned in and would pay no more interest, and that 
he, therefore, turned them over to Morawitz. Crummer set these bonds up as 
firm owned on October 1, 1941. 

These bonds were exchanged by R. E. Crummer & Co. through the First Na- 
tional Bank, exchange agent, on October 9, 1941, at which time the series 1933 

30788—53—-pt. 1—_—60 
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bonds were canceled and out of existence, and also at which time Crummer re- 
ceived an equal par amount of series 1940 bonds. 

On or about October 30, 1941, according to Samuelson, the bank received the 
following letter from the Wichita office of Crummer: 


Octoser 30, 1941. 
PLANTERS STATE BANK, 
Salina, Kans. 
(Att’n Mr. R. W. Samuelson.) 


GENTLEMEN : In accordance with instructions received from our Mr. Morawitz, 
we are pleased to enclose herewith our check #12750 in the amount of $4,090 
representing payment of $4,000 Citrus Co. Fla. R. & B. 4144/6% Bonds, dated 11-1- 
33, $3,000 due 11—1—54, $1,000 due 11-1—56, which bonds were called for payment 
aut par and accrued interest as of November 1, 1941. 

Assuring you we are glad to be of this additional service to you, we are 

Yours very truly, 
R. E. CRUMMER AND COMPANY, 
V. T. McComas, 

VTM: RH Sales Department. 

Enclosed with this letter was a check from Crummer in the amount of $4,090. 
The check stub attached to the check reads as follows: 

“OcToBEeR 80, 1941. 
“Dr. 215 
$4,000 Citrus Co. Fla. R. & B. Rfdg. 444/% Bonds 
Dated 11-1-33 
Nos. 539/541 due 11-11-54 
607 ” 56 
(called) @ par $4,000.00 
Accd. Int. 5-1-41 to 11-1-41 @ 44%% 90.00 
———— $4,090.00” 

It is to be noted that the letter states that the check represents payment 
of series 1933 bonds “which bonds were called for payment at par and accrued 
interest as of November 1, 1941.” In fact, however, the bonds were not called 
for payment but were exchanged on October 9, 1941. Attention is also called 
to the fact that the check stub states as to the series 1983 bonds that they were 
“called.” It seems plain that the maintenance of this fiction that the bonds 
were “called” resulted in the deception of bondholders. 

Samuelson further said that the bank purchased from Crummer $5,000 par 
value Citrus County bonds, series 1940. The invoice in the bank files showing 
this purchase reads as follows: 


“R E. CRUMMER & COMPANY 
(Incorporated ) 
INVESTMENT SECURITIES 


WicuHiTa, KANSAS, October 28, 1941 
(as of November 1, 1941). 
“PLANTERS STATE BANK, 
Salinas, Kansas. 
“$5,000 Citrus Co. Fla. R. & B. Rfdg. 4% Bonds, Dated Nov. 1, 1940: 
$3,000 Nos. 139/141 due 11-1-47 on a 3.00 Basis @ 105.4537 
2,000 “ 159/160 “ 11-1-—48 on a 38.10 Basis @ 105.6243 


$5, 276. 10 
With coupons due 5-1—43 & sca. 

“The company acts as principal in the above transactions, makes no repurchase 
agreement of any sort in connection therewith, and makes no guarantee except 
warranties implied by law. 

“The above transaction is confirmed and receipt is hereby acknowledged of the 
above described securities.” 

This bank, therefore, paid 105 and a fraction for these bonds, whereas, as 
to 4 of them, it was entitled under the refunding contract to receive them on 
a par exchange basis from Crummer. As in the case above referred to the series 
1933 bonds picked up from this customer were turned into the First National 
Bank, exchange agent, with November 1, 1941, coupons attached to be canceled 
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but R. E. Crummer & Co. remitted to the Planters State Bank payment for these 
coupons. This company received from the exchange bank the series 1940 bonds 
with the November 1, 1941, coupons attached but sold them to the Planters 
State Bank with only the May 1, 1942, and subsequent coupons attached. 
After clipping the November 1, 1941 coupons from the series 1940 bonds, the 
company itself collected these at 4 percent from the Guaranty Trust Co, of 
New York, paying agent, and thus sacrified a one-half percent |ond for 6 months 
on order, it appears, to carry through the fiction and deceive the Planters State 
Bank into believing that its series 19383 bonds had actually been called for 
payment. On this transaction Crummer realized $220.88 on the 4 bonds owned 
by this customer. In addition, Crummer received a fee of $100 on the 4 bonds 
exchanged as fiscal agent under the refunding contract of October 7, 1940. 

In addition ato the specific examples set forth above there are numerous 
others contained in the Commission’s report of investigation showing how 
subjects represented to the owners of the series 1933 bonds that they had been, 
would be, or were being called for payment, issuing collection receipts for the 
bonds and thereafter exchanging them and retaining the new bonds as their 
own or else selling them to the owners of the series 1933 bonds at a substantial 
premium. 

Most of these bonds were picked up by subjects’ salesmen in July 1941 and 
subsequent, and collection receipts issued to the customers. These bonds were 
not called for payment but were exchanged by subjects. That subjects were at 
a loss as to the method of handling these items on their books is evident from 
an examination of certain of the firm’s bookkeeping records which will be set 
forth a little later in this proposed statement. The reason for this is that 
subjects in issuing the collection receipts did not become the owners of the 
customers’ bonds and inasmuch as they intended to exchange them for them- 
selves, it was necessary for them to work out some device showing ownership 
of the bonds on their books. This was accomplished by the expedient of setting 
up an accounts payable for customers and even though Crummer’s regular 
business was carried on on a cash basis, for the purposes of the Citrus County 
program they considered that the customers’ bonds picked up on collection 
receipts became the property of the company. To demonstrate this more clearly, 
examination of the following copies of documents is invited: 


“TOURNAL VOUCHER 
“Number: 829. 
“Date: 8/31/41. 
“Debit : 229,000. 
“Credit : 229,000. 
“Account: 121 Citrus Co Fla RBRef 11-1-33, 207. 
“Explanation: Bonds Exchanged see Attached List.’ 

“Attached to the above Journal Voucher was the following: 


“Citrus County Florida Road & Bridge Refunding 
414/6% Bonds, Dated 11-1-33 
“With 11-1-41 & Sea 
sond Exchanges for Customers 


“2165 Henrietta W. Schott ie ate eae. S £2, O00. 
2140 Jennie Samuel... __ = : 7 , 000 
i ey A) Gees 2 at : 2, 000. 
2131 Farmers & Bankers Life Ins. Co wipe , 000 
21068 Jenn Av Washet 2.0. «sick<sinn — ae , 000. 
2108 <A.O.U.W. of Kansas_-_--_- are fe . e ie . 000. 
2090 First Nat’l Bank, Leavenworth rae rash , 000. 
2079 G. A. Hekelnkaemper-_-_-_-_-- ws ‘ = 5, 000. 
OED ae ae i ae hci meee ‘ ; 7 ae 25, 000. 
2074 F. A. Barkow_-__-__- ce ne ai 2, 000 
ZeGee” WH: anerews...... 2c. dita 3 : ei 4, 000 
2061 Mrs. Sophie Knowles a : ; , 0OO 
2060 Do Sere om , 3, 000 
2056 Mrs. M. 8S. Kisor__- u q 3, GOO. 
2054 Supreme Forest Woodmen Circle “ , OOO. 
2053 United Benefit Life Ins. Co k : jie bas , 000. 
2049 Miss Alice Earhart Z . 2, 000. 
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20839 Mrs. Elsie S. West ‘ : $3, 000. 00 
2036 R. P. Holland_ ssevtditel jena mnwtee 3, 000. 00 
2032 Mrs. Gail Allen “ bvsosthetdicds 3, 000. 00 
2027 Dr. J. E. Thompson_-_ Send . 2, 000. 00 
1998 George L. Wolf . state aa ; 1, 000. 00 
1997 A. L. Fisher a dale i aah ad 1, 000. 00 
1996 Meredith Dyer Riles ie aaa panei ; 1, 000. 00 
1995 Vera Landers i satensiilatie cal dais + 4, 000. 00 
1994 T. D. Samuel, Jr sb ati tii ‘ 3, 000. 00 
1993 Paul B. Sutoris = — ‘ od 1, 000. 00 
1992 E. N. Barth bnbihodebabaeiac — te 4, 000. 00 
1991 Mrs. Lucy T. Washbarn.............. 3, 000. 00 
1989 Mrs. A. J. Schilling__-_- ili - ; 4, 000. 00 
ee * NS TIN ok cei in — Haid edited etki 10, 000. 00 
? Guarantee Mutual Life Ins. Co. #426, 501/503, 534/536, 538, 
560/562, 603/605, 616/618, 756/758, 834/836, 778/780, 
811/813, 844/846, 910/912, 964/993, 1117/1119, 1178/1189_. 80, 000. 00 


229, 000. 00” 


The above documents demonstrate the method used by the Crummer Co. to 
convert the customers’ bonds to their own use, for the “121” account shown on the 
journal voucher was the firm-owned securities account and the “207” account was 
the customer’s accounts payable. Various of the bonds set forth above were 
cbtained from customers with the understanding that bonds had been, would be, 
or were being called for payment and collection receipts were issued to these cus- 
tomers by subjects. While these bonds, by the above journal entry, were set up 
as firm owned on August 31, 1941, Crummer had actually exchanged the bonds 
through the First National Bank of Chicago, exchange agent, on August 14, 1941, 
so that at the time of the above journal entry the bonds had already been canceled 
and were out of existence. It is to be noted that some of the customers referred 
to earlier in this proposed report are listed on the above journal voucher. 

Specific attention is directed to the last item on the attachment to the above 
journal voucher and the name Guarantee Mutual Life Insurance Co. listing va- 
rious bond numbers. Keeping in mind that by this entry Crummer has set up the 
bonds of the Guarantee Mutual Life Co. as company owned on August 31, 1941, 
the following will be of interest. 

Crummer had actually exchanged these bonds for an equal par amount of 
Citrus County bonds, series 1940, on August 14, 1941, as is shown by the exchange 
ticket of the First National Bank of Chicago, which reads as follows: 


THE First NATIONAL BANK OF CHICAGO 


Trust Department 
No. 3995 
Date, August 14, 1941 
Amount, $80,000.00 
Trust No. 22596 
First National Bank of Chicago 
Customers Securities Dept. 
a/c Guarante Mutual Life Insurance 
Co. of Omaha 
The securities described below have 
been deposited pursuant to Refund- 
ing Plan. 


Original Bonds Surrendered, Citrus County, Fla. 


Ist coupon 


Jesignatio tate ater aturity numbers 
Amount | Designation Rat Dated maturity number. attached 


} 
$80,000 R&B Rfig 3/6% | 1 33 Serially 426, 501/03, 534/3t, 538, 560/62, 603/05, 616/18, | 11/1/41 sea. 
756/58, 884/86, 778/80, 811/13, 844/46, 910/12, 964/93, 1117/19, 
1178/89 | 
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Refunding Bonds delivered in exchange: 


Amount Series) Rate| Dated | Maturity; Numbers | Ist & SCA 





Eee see bars 1940 J, 11/1/40 11/1/67 1041/1070 11/1/41 
$50,000. awake 1940 i 11/1/40 11/1/68 1089/1138 Li/l/4l 





Accrual @ Coupon Rate Cash Adjustment 


£5 Interest from to at. 

Posted on Register... 

Posted on Control. w 
Cancelled in exchange for new securities 

Postage Billed io 

Incl. in Cane. Ctf_._- Less fee @ $ per $1,000 bond 


Legal Opinion Sent__.. 4 | Net due depositor 


Less Ins. & Post._- 


Cash and Securities Received Aug. 15, 1941 Check No 


Permanent Record 


It is to be noted that the trust department of the First National Bank of 
Chicago received these bonds from the bank’s customers securities department, 
a/e Guarantee Mutual Life Insurance Co. of Omaha. Actually these securities 
were on deposit with the First National Bank of Chicago under a safekeeping 
arrangement so that subjects had no color of right whatsoever to enter these 
bonds on their books as company owned inasmuch as they did not own them and 
did not have possession of them. Another interesting point concerning these 80 
bonds is that on October 6, 1941, the Guarantee Mutual Life Insurance Co., the 
owner of these bonds, wrote to the First National Bank of Chicago, among other 
things, the following: 

“In accordance with the deposit arrangement we made with you under date 
of July 30, 1941 covering some $400,000 of Florida County Special Road and 
Bridge District Refunding Bonds, we wish to inform you that we now understand 
that the Chicago office of R. E. Crummer & Company are ready to exchange the 
following bonds: $80,000 Citrus County Florida 4144/6% Road and Bridge Re- 
funding Bonds. 

“(Bonds of other municipalities also listed but not pertinent here) 

“R. E, Crummer & Co. will take up these bonds for the $400,000 we have on 
deposit with you and deliver to you in exchange for them an equal par amount 
of the new refunding non optional 4% bonds of the same political sub- 
division. * * *” 

It is obvious from the above that the owner of these bonds, the Guarantee 
Mutual Life Co., had no knowledge by October 6, 1941, that the First National 
Bank customer’s securities department had delivered to its trust department 
these $80,000 par value series 1933 bonds to be exchanged on August 14, 1941, 
and it is further obvious that the insurance company did not know that on 
August 31, 1941, Crummer had set up on its books as company-owned securities 
these $80,000 par value bonds which, of course, had been canceled and out of 
existence without the consent of the owner on August 14, 1941. 

With reference to the issuance of collection receipts by subjects, it is obvious 
that they did not become the owners of the series 1933 Citrus County bonds 
thereby and it is further obvious that this fact must have been known to the 
Crummer officials. That it was known is evident from testimony given by 
Charles Ross Layne, an accountant in the Chicago office of the R. B. Crummer 
& Co., at a Securities and Exchange Commission investigative hearing, who 
was questioned at great length concerning the knowledge of other Crummer 
employees and himself of the fact that customers’ bonds were being exchanged 
and the bonds received in lieu thereof were being held by the company as com- 
pany owned. 

Layne testified with reference to the Citrus County refunding and others han- 
died at or about that time that it was a new operation as far as the accounting 
department was cohcerned and that he discussed the matter of handling the 
transactions on the company books with Courtney Turner and Harry Taylor, 
officials of the company, sometime in 1941. 
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He stated that the question arose in his mind because subjects were going to 
exchange the old bonds for the new bonds and because the old bonds would lose 
their identity as soon as they were exchanved and he wanted to know, “Whose 
property are the new bonds?” He said his principal object was to determine 
the ownership of the new bonds. He further said that the question arose when 
Herbert Moon, a Crummer employee, stated that he (Moon) intended to take 
some of the old Citrus County bonds to the exchange agent to exchange them 
for new Citrus County bonds, to which Layne stated he replied: 

“Now, wait a minute, where are you—ehat are you going to do with the new 
bonds? We have given the customer a receipt for a definite bond. Now, that 
bond passes out of Our possession and loses its identity. It is going to be can- 
celled and still the customer has our receipt. Now, how are we going to record 
this new bond? Is it his bond or is it the company’s bond?” [Italics ours.] 

Layne further stated that Courtney Turner and Harry Taylor informed him 
that the bonds became the firm’s property even though they had not been paid 
for and it was agreed that subjects, although their business was conducted gen- 
erally on a cash basis, would set up an account payable for the customer. He 
stated further that this account payable to the customer was set up as soon as 
the old bonds were exchanged for new bonds notwithstanding the fact that the 
customers held receipts for the old bonds issued by subjects. He further stated 
that it was decided at the conference that the old bonds became the property of 
the company as soon as they were exchanged for new bonds. 

He further testified that subjects sold large block of the new bonds handled 
under these refunding contracts to institutions and big customers that bad not 
owned any of them previously and that they, therefore, refrained from ex- 
changing old bonds until they had a sufficient block to obtain a large block of 
definite maturities of the new bonds ordered by the institutions and big cus- 
tomers. He testified further that, inasmuch as the company was paying out 
money to the owners of the old bonds and holding the old bonds unexchanged, 
it was necessary to borrow money from the bank using the old bonds as collateral 
and that the question then arose in his mind as to the propriety of hypothecating 
customers’ securities. He stated he mentioned this matter to Courtney Turner 
in about October or November 1941 and that the matter of the ownership of the 
old bonds again came up. Layne testified that he said to Turner, “Now, we 
cannot continue to pay for these old bonds and hold them unexchanged unless 
we can use them as collateral, * * *.” He further stated that Courtney Turner 
and Harry Taylor then decided that when the customers permitted subjects to 
pick up the bonds on receipt they immediately became the property of subjects. 
He further stated that as different situations arose relating to the bonds they 
decided they could not set any given point as to when they became the property 
of the subjects. 

As a result of his discussions with Turner, Taylor and other Crummer em- 
ployees with reference to the ownership of the Citrus County bonds picked up 
on receipt from the customers, he stated he became convinced that if subjects 
were selling the new bonds, they were the property of subjects, and if they were 
the property of subjects, then the receipts they had given to the customers for 
the old bonds were no good. 

The further testimony of Layne is enlightening and should be read in toto to 
fully understand the brazenness of Crummer and his associates in using bonds 
of their customers which were picked up from the customers for the purpose 
of collection, to receive new bonds on a par for par basis which they sold either 
to these very same customers or other customers at a substantial premium. 


In RE REFUNDING CONTRACT OF OcToRER 7, 1940 BETWEEN CiTRUsS COUNTY 
AND R. E. CRUMMER & Co. 


In view of the fact that Mr. Layne in his testimony referred to the refunding 
eontract as giving Crummer & Co. the exclusive right to exchange customers 
series 1983 bonds for the series 1940 bonds and that the customers could not 
exchange their bonds and were not entitled to the series 1940 bonds on a par 
basis, it is well at this point to show that under the refunding contract the bond- 
holders should all have been given this opportunity to exchange on a par for 
par basis by Crummer who received a fee of $25 a bond for this service he was 
supposed to have performed. The Commission's report of investigation and 
documentary evidence obtained in support thereof discloses that the refunding 
contract of October 7, 1940, was prepared in Crummer’s office by Crummer’s at- 
torneys. It is also disclosed in the report that George Scofield, attornev for 
Citrus County, who was supposed to be representing the county, actually re- 
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ceived a fee of $5,000 from Crummer in connection with the adoption of this 
contract by the Citrus County board. It is further disclosed that several of 
the commissioners leaned quite heavily on Scofield for legal advice and counsel 
in connection with this contract and that Scofield recommended to the board that 
it be adopted. That Crummer had in mind the operation such as was finally 
carried through before the contract was even entered into and that he intended 
to deceive the county commissioners as to his real purpose is evidenced by his 
memorandum of September 5, 1940, to his employees in which he issued instruc- 
tions for the preparation of the Citrus County contract, which reads as follows: 


SEPTEMBER 5, 1940. 
Mr. H. J. Crummer. 
Mr. H. A. Lasseter. 
Mr. H. A. Taylor. 

Mr. Taylor advises that CITRUS COUNTY will have a meeting on the 16th 
at which time the Commissioners will give consideration to a perinanent refinan 
ing program ; therefore, suggest that Mr. Lasseter should prepare a contract whic! 
should contemplate the refunding of approximately $1,280,000.00 bonds, bearing 
1%, supported by an annual revenue pledge of $91,000.00, maturing | 
from two to thirty years, substantially according to the schedule attached 
to Mr. Lasseter’s copy of this letter, leaving an unappropriated surplus of 
$15,000.00 per annum. The refunding expense should be figured at the equivalent 
of 2%%, with the time of performance scheduled over a period of eighteen 
months from the time the refunding bonds are actually ready for delivery. 

The contract should permit the actual sale of the refunding bonds and probable 
purchase by us at a price which would give us the equivalent of a 244% refunding 
fee, without, of course, revealing the probable course of procedure in the agree- 
ment at the present time. Good faith deposit of $10,000. Citrus County bonds 
should be provided. 

H. A. Taylor and H. J. Crummer should agree on the personal attention which 
should be given these negotiations on the 16th. 

Yours very truly, 
[Italics ours.] 


SeTiaLty 


That it was Crummer’s idea to convert the bondholders’ bond to his own use 
is evidenced by another memorandum found in the files of the company, dated 
June 20, 1941, which reads as follows: 


FRIDAY, June 20, 1941. 
Re: Delivery schedule covering new refunding bonds of following taxing unit: 
Citrus County—countywide. 


Amount of bonds in issue ee ‘ —— in $1, 243, 000 
25% must be converted by August 17, 1941; this equals__ : . 311, 000 
50% must be converted by Feby. 17, 1942; this equals . E 622, 000 
100% must be converted by August 17, 1942; this equals senetidlipiccs ie ae ane 


Mr. Crummer has requested the writer to furnish the above schedule and 
advises the Chicago Office that the proper persons in Chicago shall take full 
responsibility for keeping up with the progress of deliveries against the percent- 
ages required. Our contract is subject to forfeiture and loss of good faith 
deposit of $10,000 if the schedules are violated. 

It is Mr. Crummer’s idea that we should assemble the original bonds in sufficient 
volume to meet the requirements and ourselves exchange the original bonds for 
Refunding Bonds. Mr. Crummer will discuss with the Chicago Office the method 
to be used in assembling the bonds. 

It would be the suggestion of the writer that at least 3 or 4 weeks notice be 
given Mr. Crummer and this office of any prospect of failure to meet any particular 
percentage. 

Your very truly, 
[Italics ours. ] 


That the R. E. Crummer & Co. had knowledge that the series 1940 bonds would 
sell at a premium and that, in fact, R. E. Crummer & Co, had set the price of the 
bonds at a premium on July 8, 1941, which was prior to the time any exchanges 
had been made, is evidenced from the following documents taken from the files 
of R. E. Crummer & Co. : 
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Juty 8, 1941. 
To: V. T. McCombs Wichita Office. 
Subject : 

Dear VERNON: We attach hereto schedule of suggested prices which we feel 
should apply to the CITRUS COUNTY BONDS which will probably be released 
shortly. 

It is our opinion that approximately the same schedule should be applied to 
other issues of similar character which we anticipate releasing in the near 
future. 

Your very truly, 
HAT. 

HAT’ejr 

“Citrus County price schedule 


| 
Approximate 


| Approximate 
price 


Maturity 
| price 


| 
| 

Maturity Basis 
| 
| 


1942 - er 5 102. 47 icniiweds | 3. | 107. 36 
1943 iesod ‘ 2. | 103. 90 4 ‘ : q 107. 
1944 2. 25 | 105. 05 59. f 3. 108. 
1945 2. 105. 68 aia 3. 106. 
1946 enn 2. 75 105. 80 aa nied 3. { 107 

d 105. 45 : * : 3. 5 107. 
1948 3 105. 62 iS o“ 3. 107. 
1949 ‘ 3. 20 | 105. 61 sidinds Sonat 3.5 107. 
1950. _. 3. 5 106. 21 ouneety ‘ 108. 
1951 3. 25 106. 36 ae Q 108, 
1952 3. 2! 106, 89 : 3. 106. 
1953 itil 3. : 105, 89 va citas 3.6 106. 
1954 . " 3. é 107. 35 " } 3. 107. 
1955 106. 64 | 3. 107. 16 
1956 3 107. 00 | 
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Having thus seen that Crummer intended that his real purpose be concealed 
from the county commissioners, it is interesting to note the understanding of the 
county commissioners and county clerk concerning the proposed refunding opera- 
tion as disclosed by the following statements taken during the course of the 
Commission and Post Office Department investigation. 

Mr. Connocr’s statement reads as follows: 


Mr. JAmMes FE. Connor, INVERNESS, FLoRIDA, CLERK OF THE CrrCcurT CourT, Crrrus 
County, FLA., AND Ex OFFICIO CLERK OF THE BOARD OF COUNTY COMMISSIONERS 


“My name is James E. Connor. I reside in Inverness, Florida. At the present 
time I am Clerk of the Cireuit Court of Citrus County, Florida, and ex oflicio clerk 
of the Board of County Commissioners of Citrus County, Florida, which positions 
I have held for the past 9 years. 

“I have custody of the books and records of the Circuit Court Clerk’s office 
and its records are kept under my supervision and direction. These records in- 
clude the minute books of the Board of County Commissioners. As part of my 
duties I attend meetings of the County Commissioners and keep a record of the 
proceedings which are later written up in the minutes of the Board by one of the 
clerks in my office. On occasions I delegate the duty of attending the board 
meetings to my deputy clerk Mrs. E. E. Barkow. 

“On October 7, 1940 the Board of County Commissioners passed a resolution 
authorizing the refunding of the 11/1/33 issue of Citrus County bonds. Copy of 
the resolution which includes a contract to retain R. E. Crummer & Co. a refund- 
ing agent as fiscal agent of the county to handle this refunding for the county for 
a fee is attached hereto. I attended the meeting at which this contract was 
entered into in my official capacity. The county wanted to refund this debt be- 
eause each of the bonds had a deferred interest coupon attached which would 
have to be paid unless the bonds were taken off the market by Nov. 1, 1941. To 
the best of my recollection I was advised by Mr. Geo. Scofield, attorney for the 
County Board, that these deferred interest coupons would shortly become due 
and he suggested that I look into the matter. He also said we would have to 
refund the bonds to get rid of the deferred interest coupons. He also told me in 
his opinion that the County could reduce the interest rate on the bonds by a re- 
funding. He asked me if I would oppose the refunding and I told him I would 
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not especially if the County could avoid the payment of the deferred interest and 
reduce interest rates, thus reducing the county debt and saving money for the 
county. 

“Mr. Scofield then took the matter up with the Board at a meeting at which 
I was present. He told the Board the same thing in effect that he had told me, 
that is, that there would have to be another refunding to lower the interest 
rate and get rid of the deferred interest coupons. I talked to many property 
owners about the matter and they all agreed that something would have to be 
done. The board then asked me about it and I told them that if we could get 
rid of the deferred interest and reduce the interest rates the county should go 
ahead with the refunding. 

“The County Commissioners then authorized Scofield to contact R. E. Crummer 
& Co. which had handled the first refunding and get the company to present a 
plan of refunding to the Board. 

“To the best of my recollection at a meeting of the Board in October 7, 1940 
Mr. Jack Crummer, Mr. H. Lasseter and one or two other representatives of 
R. E. Crummer & Co. appeared and presented a contract of refunding to the 
county. I read the contract to the board and there was a general discussion 
concerning it for about five hours. Lasseter did most of the talking and to the 
best of my recollection stated that his company would assume the expense of 
printing the bonds, validating the bonds and other expenses in connection there- 
with including the fee of attorney Scofield. He also said as I understand it 
that his company would contact bondholders of the old bonds and get them to 
exchange the bonds for the new bonds on a par for par exchange basis. These 
services Lasseter said would all be taken care of in the 244% fee provided to be 
paid under the contract. After having the contract explained the board voted 
to enter into the contract and as I recall it was signed at the board meeting 
that day. 

“Exchanges of the bonds did not begin at once because of the validation pro- 
ceedings which generally take about 90 days. The contract, resolutions and 
other documents pertaining to this refunding were all prepared in the office of 
R. E. Crummer & Co., Orlando, Fla. and were usually on mimeograph. I know 
this because they sometimes sent me resolutions to be passed by the board and 
on other occasions Attorney Scofield would bring me resolutions to be passed 
which were stillin R. E. Crummer & Co. envelopes. 

“It was my understanding from the discussions at the board meeting that 
R. E. Crummer & Co. was to get 24%4% on all bonds exchanged and that that was 
to be the total amount to be paid to that company. 

“Sometime prior to September 5, 1941, Jack Crummer, Hewen Lasseter and one 
or two other representatives of R. E. Crummer & Co. appeared before the board 
and as I recall Lasseter stated that the company would not be able to perform 
the balance of the contract by getting the balance of the bonds exchanged. He 
suggested that the only way the County could get the remaining bonds off the 
market on Noy. 1, 1941 would be to call them. Lasseter and Jack Crummer had 
a resolution providing for the call which the board passed. I believe Lasseter 
stated that if the outstanding bonds were called and the new bonds sold, the 
remaining new bonds could be sold at a premium which would be enough to 
pay for the entire refunding expense. The board then passed the resolution 
providing for the call and subsequently sold the new bonds at a premium of 
about 7 points to Welsh Davis Company, the highest bidder. The resolutions 
pertaining to the call and sale were also prepared by R. E. Crummer & Co. 

“In connection with this refunding it was my understanding from the state- 
ments made to the board by the representatives of R. E. Crummer & Co. that 
that company was being paid a fee under the contract to assemble the old bonds 
from the owners and give them in equal exchange the new bond. If I or the 
board knew that the new bonds were not going to be exchanged with bond- 
holders but were to be sold at a premium by R. E. Crummer & Co. I would not 
have recommended approval of the contract and I believe the board would not 
have approved it because he was being paid to effect exchanges on a par basis 
with bondholders. Also if I had known that the new bonds would have brought 
a premium I would not have recommended approval of the contract because 
the county could have called the bonds itself and sold the new bonds at a 
premium, thus saving the refunding fee and obtaining the benefit of the premium, 
but none of the R. E. Crummer & Co. representatives told us that these bonds 
might even bring a premium until after they had exchanged as many as they 
eould under their contract. 

“The day the new bonds were sold which was Nov. 1, 1941, W. J. Meredith, 
Jack Crummer and one or two other representatives of R. E. Crummer & Co. 
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appeared before the board as did several representatives of other bond com- 
panies who had submitted bids. Meredith did the talking for R. E. Crummer 
& Co. and insisted their bid was high and that they were entitled to purchase 
the new bonds. After a general discussion and objections by other bondholders 
present who opposed R. E. Crummer & Co. the County Commissioners awarded 
the bonds to Welsh Davis Company. Scofield argued that in his opinion R. E. 
Crummer’s bid was the best also but the board voted against that company. 
During the meeting Meredith wanted to know when his company would be paid. 
He insisted on getting 24%.% on the bonds exchanged and called and retired in 
the amount set forth in their bid. In insisted that they should not be paid for 
bonds which had been retired and the board finally agreed with me on this and 
the company was not paid a fee on these bonds. 

“I did not until after the bonds were called know that R. E. Crummer & Co. 
were to get a fee on the called bonds under the contract of 10/7/40 and to the 
best of my recollection this was not explained to the board until the question of 
the fee came up in November 1941. 

“IT have read the above statement and it is true and correct to the best of my 
knowledge and belief. 

“/s/ JAMEs E. CONNOR.” 

We also think it is most important that the statement of Fred E. Marlow, 
chairman, Board of County Commissioners, Citrus County, Florida, Holder, Fla, 
be examined. 

Mr. Marlow’s signed statement is set forth below: 


MarcH 30, 1944. 

“My name is Fred E. Marlow. I reside at Holder, Fla. I am a general 
contractor. In 1934 I was elected a member of the Board of County Commis- 
sioners of Citrus County, Fla., for a term of 2 years. 1 have been reelected 
to this office each 2 years since that time and in 1940 was elected chairman of 
the board which position I still hold. 

“In 1940 the other members of the board were as follows: Mr. Brown Dumas, 
Mr. W. R. Chalker, Mr. J. K. Kelley, and Mr. James E. Rooks. Mr. Rooks is 
still a member of the board. 

“Sometime in November 1939 a member of the R. E. Crummer & Co. appeared 
at a meeting of the board of county commissioners. I believe this representative 
was Jack Crummer. Crummer had with him a long resolution providing for the 
refunding of the 11/1/1933 issue of Citrus County bonds, and wanted the board 
to pass the resolution which authorized the county to retain R. E. Crummer & 
Co. to handle the refunding. At that time a new board of county commissioners 
had been relected and I asked the old board not to take any action on the resolu- 
tion which would obligate the new board. As a result of my request, action on 
the resolution was deferred. 

“The matter of the resolution again came up in a meeting of the board of 
county commissioners in October 1940. Mr. George W. Scofield, county attorney 
for Citrus County, presented the resolution to the board which had previously 
been discussed with the board by Jack Crummer. Scofield recommended to the 
board that the resolution authorizing the board to retain R. E. Crummer & Co. 
to handle the refunding of the 11/1/33 issue. Brown Dumas, one of the county 
commissioners, and I voted against the resolution. I voted against it because 
I was not convinced that it was a good thing for the county and felt the county 
was in good enough financial condition to keep the old debt in a current position. 
I also objected to the fees proposed to be paid to R. E. Crummer & Co. for ex- 
changing the bonds because I believed the county could handle its own financial 
matters without paying large fees to Crummer Co. In attempting to get the 
board to pass the resolution Scofield stated it would be to the best interests of 
the county to retain R. E. Crummer & Co. for the refunding and to refund the 
debt. He also stated that if any profit resulted in trading in the bonds of the 
county it would inure to the benefit of the county and not R. E. Crummer & Co. 
to which I replied that a big company like R. E. Crummer & Co. would not work 
for the county for nothing. 

“T know that R. BE. Crummer & Co. began to make exchanges under their con- 
tract late in 1941 but do not know why the exchanges started so long after 
the resolution had been passed. I knew the 11/1/33 bonds had a deferred 
interest coupon of $200 attached which would not have to be paid if the bonds 
were off the market by 11/1/41 and this is one of the points raised by Attorney 
Scofield in urging the board to pass the resolution providing for the refunding 
and employment of R. E. Crummer & Co. Scofield stated to the board that it 
would be advisable for the board to retain Crummer so that by exchanging and 
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calling the bonds a big saving to the county would result because it would not 
have to pay the deferred interest. To the best of my recollection Scofield never 
told the board as to whether or not those deferred interest coupons were legal 
and valid obligations of Citrus County. 

“In addition to Jack Crummer, another representative of this company also 
appeared before the board and urged the county to enter into the contract. I 
do not recall his name but believe I would know him if I saw him again. 

“In connection with matters acted on by the board, and including these resolu- 
tions, it was the custom and practice of the board to follow the legal advice of 
Attorney Scofield. He would always have the resolutions to be acted on pre- 
pared in advance and would present them to the board at the meeting. He would 
also explain the resolutions and recommend their passage. For about the past 
9 years the minutes of the board have been kept by Mrs. Edna Barkow, deputy 
County Clerk. On some occasions Mr. James Connors, Clerk of the Circuit 
Court and Ex Officio Clerk to the County ommissioners, has kept these minutes. 
1 sign the minutes of Board meetings as Chairman. 

“To the best of my recollection this board elected to come under the provisions 
of the Kanner Act in order to retire bonds with Gas Tax monies. It was the 
practice of the board while I have ben a member to advertise for tenders and to 
accept the lowest bid. We would then notify the State Board of Administration 
by resolution of our action and that board would arrange for the retirement of 
the bonds accepted under the tenders. I did not know whether or not any of the 
persons making the tenders were associated wtih R. E. Crummer & Co. unless the 
tenders were made in the name of that company. 

“In connection with these tenders I was in favor of accepting those concerning 
bonds of shorter maturities in order to keep the County in a current position. 

“T have read the above statement and it is true and correct to the best of my 
knowledge and belief. 

“*/3/ Wrep E. MARLow. 

“Witness: 

“B. J. Mansfield 
“Alex J. Brown, Jr.” 

“T have examined the refunding contract of 10/7/40 which bears my signature 
as Chairman and which I signed because directed by the board even though 
I voted against it. I have examined Sec. VIII (3) of said contract which provides 
for the assembling of the old bonds and issuance of the new bonds in lieu thereof. 
Mr. Scofield told me that under this provision of the contract R. E. Crummer & 
Co. would give the bondholders an opportunity to exchange their old bonds for 
the new bonds on a par basis and that that was one of the services for which 
R. E. Crummer & Co. was being paid. If I knew that these bonds were going to 
be sold by R. E. Crummer and not exchanged with the bondholders I would not 
have signed the contract even though directed by the board. 

“/3/ F. BE. Marrow.” 


Another member of the county board at that time was J. BE. Kelley. 

Mr. Kelley also furnished the Commission with a signed statement and in 
connection with the contract entered into between the county board and Crummer, 
Kelley stated that it was his understanding that Crummer was to exchange the 
old bonds for new bonds on a par for par basis. His statement in this respect 
is as follows: 

“From a reading of the contract and at the time I signed it and up to the present 
time it was and is my understanding under section VIIT (3) which provided for 
the assembling of the old bonds and issuance of the new bonds in lieu thereof by 
R. E. Crummer & Co. that R. EK. Crummer & Co. was to ofter to holders of the old 
bonds the new bonds on a par for par exchange basis for which he was to receive 
a fee from the county. I did not understand that R. KE. Crummer & Co. would 
have the right to sell the bonds exchanged at a premium and not offer the old 
bondholders an opportunity to exchange them otherwise I would not have voted 
in favor of the resolution.” 

It is significant to note that this commissioner went so far as to state that had 
he understood that subjects would sell the new bonds to the old bondholders at 
a premium that he would not have voted for the resolution. 


W. R. Chalker, Dunnellon, Fla.: 

W. R. Chalker, another county commissioner, also furnished Commission’s 
representatives with a signed statement, and in connection with section VIII (3) 
of the contract, which section refers to the assembling of the old bonds and the 
issuance of the new, stated as follows: 
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“With reference to section VIII (3) of this contract which provides that R. E 
Crummer & Co. was to assemble the original bonds and issue the new bonds in lieu 
thereof, it was my understanding that R. E. Crummer & Co. was to act as fiscal 
agent of the county for a fee and offer the holders of the original bonds an oppor 
tunity to exchange them for the new bonds on a par for par basis.” 

It would seem clear from the statements made by the various county commis- 
sioners that the contract between Citrus County and Crummer called for an 
exchange of these bonds on a par for par basis, and, on the other hand, it seems 
equally clear from the numerous statements obtained from the holders of the old 
bonds that they were definitely informed that their bonds had been called. 


EXHIBIT C 
MarcH 27, 1946. 
TLC: WAP: pb, FKM 
113-29-3 
To: The Attorney General. 
From: Theron L. Caudle, Assistant Attorney General, Criminal Division. 
Subject: R. E. Crummer and Company, et al., (Panama City Case) Mail Fraud 
Indictment. 


INTRODUCTORY 


On March 7, 1946, I recommended the dismissal of the companion indictment 
known as the Citrus County case. Since that time the Criminal Division has 
given serious consideration to the Panama City indictment. Mr. James Lawrence 
Fly and Mr. Francis Whitehair, attorneys for the defendants, have submitted the 
same type of memoranda which was filed with the Department in the Citrus 
County case. We have had a joint conference with these attorneys and with 
representatives of the Securities and Exchange Commission, at which time the 
facts in this Panama City case were freely and frankly discussed. After full 
consideration I am of the view that this Panama City indictment also should be 
dismissed, for the reasons which will hereafter appear. 


FACTS AS TO THE PANAMA CITY CASE 


The indictment in this case was returned under the same circumstances as are 
fully set forth in my memorandum to you of March 7, 1946, in the Citrus County 
case. Substantially, the same defendants are involved in both cases. The inves- 
tigations were conducted by the same officials. 

This is the case in which Judge Savage sustained a demurrer to the indictment. 
The Government took an appeal from his ruling to the Circuit Court of Appeals, 
where, by a two-to-one decision the lower court was reversed. The defendants 
unsuccessfully petitioned for certiorari and the case is now back in the District 
Court for trial. 

The indictment charges only the use of the mails in a scheme to defraud. The 
SEC did not recommend prosecution for violation of any of the provisions of the 
Securities Acts. 

The facts in the case may be summarized as follows: During the late 1920’s 
the Brown Crummer Investment Company of Kansas City, Missouri, sold to many 
of its customers a large number of bonds of Panama City, Florida. These bonds 
began to default in interest payments during 1930. On May 1, 1931, this company 
formed a Bondholders Protective Committee and later in 1934, obtained powers 
of attorney from bondholders which authorized the company or its transferees to 
do anything necessary to effect collection of the delinquent interest coupons. The 
company under the powers of attorney was to account to the owners of those 
bonds and interest coupons for collections made, less a fee of 5% of interest col- 
lections and 10% of any collections on the principal. The power of attorney was 
simply a collection agreement but authorized the company to institute legal action 
against Panama City, if necessary. These powers were obtained from 60 inves- 
tors representing a total par value ownership of $347,200 in Panama City de- 
faulted bonds and delinquent interest coupons. 

The company caused a suit to be instituted by the Bondholders Protective 
Committee and on September 5, 1935, a judgment was obtained on a portion 
of the defaulted obligations amounting to $247,480.94. In December 1935, the 
City began payment of interest on the judgment. These payments of interest 
on the judgment continued to April 1941, and total $75,643.20. 

In the meantime, however, the company in February 1936, in an effort to work 
out a refunding program to the best interest of the bondholders and of Panama 
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City, began soliciting investors to accept a settlement for their past-due coupons 
at the rate of 2% in lieu of the coupon rates of 5% and 6%. This was accom- 
plished by investors executing temporary representations agreements which 
were in lieu of and in substitution for the powers of attorney. The result was 
that many investors accepted the 2% rate of interest. The practice continued 
in 1989, 1940, 1942, and extensions of the temporary representations agreements 
vere obtained by the company from the investors. The rate of settlement was 
increased to 3% from 1939 until the end of 1940, The full rate of interest was 
paid for the calendar year 1941. 

A second judgment was obtained on other defaulted interest obligations on 
October 29, 1940, amounting to $229,991.36, but no interest was paid on this 
second judgment. 

Eventually the company entered into a refunding agreement with the city to 
effect a refunding of the balance due on two judgments. The actual refunding 
took place on November 10, 1942, and the new 4% issue of bonds was dated 
January 1, 1942. Under the agreements between the compan; and the bond- 
holders, absolute title to the defaulted interest coupons and a iew bonds which 
had matured as to principal had vested in the company. The company ex- 
changed the bonds and interest coupons which it had thus obtained for the new 
refunding bonds. 

The funds which the company used in settling the defaulted interest coupons 
at lowered rates were supplied partly by the company and partly by payments on 
the judgment made by Panama City. 

On June 12, 1942, the company in a letter to investors offered them an oppor- 
tunity to repurchase all of the obligations of the City of Panama City which had 
been acquired by the company from the bondholders at the exact price at which 
they were so acquired, provided the bondholders would assume and pay an 
expense charge of $120 per $1,000 of obligations to cover the expenses and the 
fee of the company for its services over the period of years during which the 
negotiations for the refunding had been taking place. The offer of the company 
is in a four-page letter, one paragraph of which I quote: 

“Tt can, therefore, be readily admitted that in acquiring a substantial volume 
of past-due coupons and interest claims at prices during a period of years which 
contemplated their conversion into refunding bonds at compromised terms that 
in view of unexpectedly favorable developments during the past few years we 
will realize a substantially higher recovery value than originally anticipated; 
consequently, any holder who has released coupons to us upon payment of the 
equivalent of from 2% per annum to the original rate, which has applied in 
recent years, May now repurchase such claims from us at the exact price at 
which they were acquired by us, provided they will assume and pay an expense 
charge per thousand equal to the charge which has accumulated against the 
bonds of this City represented by the Bondholders Protective Committee for 
such services as it has been able to render in its capacity as the representative 
of holders owning approximately $500,000.00 par value of such bonds. This 
charge, we are advised, now approximates $120.00 per $1,000.00 and may appear 
excessively high to those who have had no actual experience in or knowledge 
of the tremendous costs incident to the successful prosecution of creditors’ rights 
over a long period of time. The services which we have rendered clients in 
whom we are interested in this specific situation and the results which we feel 
are now assured are, we believe, fully equal to, if not superior to, any others 
with which we have knowledge in dealing with such tremendous and expensive 
operations,” 


REMARKS 


The theory of the indictment is that there was fraud on the part of the 
company in obtaining the extension agreements from the bondholders in that 
a judgment had been obtained against the City upon which judgment interest 
payments had been and were being collected. The indictment alleges that it 
was part of the scheme that defendants failed to inform the investors that a 
judgement had been obtained and that interest payments on the judgment were 
being collected. 

While the indictment charges that the scheme was devised as early as January 
1931, and continued down to and including the return of the indictment, the 
substance of the alleged fraudulent representations is that the defendants 
misled the investors into believing that the City of Panama City was making 
funds available to liquidate (that is, to make complete settlement) at reduced 
interest rates the past-due coupon obligations, whereas the company was utiliz- 





950 INVESTIGATION OF THE DEPARTMENT OF JUSTICE 


ing its own funds and the interest payments on the judgment for the purpose of 
making these settlements. 

Fraud also is alleged in that the defendants failed to disclose to the investors 
out in Kansas that the judgment had been obtained in Florida on the defaulted 
obligations. However, it appears that the judgment was a matter of public 
record and that the bondholders must have known, or could have learned, of th« 
legal proceedings in Florida. The very purpose of the power of attorney in the 
first place was to authorize the suit and any other steps necessary to effect 
collection. Moreover, the City was, by the payment of intere:t on the judgment, 
furnishing at le: part of the money which was used to acquire the interest 
coupons. 

It should be remembered that the power of attorney was superseded in 1937 
by the first temporary representstion agreement which was thereafter followed 
by additional representation agreements. Under these agreements there was no 
duty upon the company to make any accounting whatsoever, as a reading of 
the representation agreements clearly discloses that those who entered into these 
agreements agreed to transfer all tithe which they held in the various coupons 
to the company. 

It is quite evident that the Crummer companies were put to considerable 
expense over the period of approximately 10 years in attempting to work out 
a satisfactory refunding program, and it is equally clear that these companies 
were entitled to be paid reasonable compensation for their efforts. 

It does not appear that any bondholder has made any complaint or taken any 
steps against the company civilly. 

Like any similar case growing out of a refunding program, it is one in which 
evidence of a scheme to defraud is difficult to establish. In all programs of 
this nature the prime purpose is to help the taxing unit and the holders of its 
defaulted securities. This having been accomplished to the satisfaction of both 
parties, as appears to have been done in this case, there remains but little more 
than technical violations of which to complain. 

In view of the financial hazards of such an enterprise, a promoter always 
allows for himself a certain leeway of action or area of activity within which 
all that is done cannot possibly be made known to the bondholders. This should 
not be interpreted in every instance as a scheme to defraud, and this is true 
although the promoter’s profits may be large. 

Specifically, the case hinges on the powers of attorney, the temporary repre- 
sentations agreements, and subsequent extensions of the latter. The question 
involved is whether the bondholders were misled through false representation 
into executing the aforesaid powers, agreements, and extensions, and were 
thereby defrauded. 

The power of attorney is not difficult of interpretation. It gave the defendants 
full authority in effecting a collection of the delinquent interest. No time limit 
was involved and no periodic accounting for installments collected was speci- 
fied. The temporary agreements clearly set out that the investors were effecting ¢ 
settlement for their delinquent interest and the amount is definitely stated. It 
is difficult to understand how one could place any other interpretation upon these 
instruments. These agreements superseded the powers of attorney previously 
executed. 

It should be kept in mind that this refunding program involved in the Panama 
City case involved only the issuance of new 4% refunding bonds for the total 
amount of the two judgments and does not involve the type of refunding opera- 
tion such as was involved in the Citrus County case. It is difficult to say, 
therefore, how the government could reasonably expect a conviction under this 
indictment when the company in June 1942 offered to the investors everything 
which the company had obtained from the city in the ultimate settlement pro- 
vided the bondholders would pay what appears to be a reasonable sum for the 
expenses and the compensation of the company in carrying on the collection and 
refunding negotiation over a period of approximately 10 years. It should also 
be borne in mind that the final settlement which the company made with the 
city seemed to be satisfactory to all of the bondholders. 

In this case, as in the Citrus County case, we find that all the witnesses un- 
doubtedly will be hostile and are completely satisfied with the services of the 
Crummer companies. 


CONCLUSION 
I conclude that this, the companion case to that of Citrus County, should 


likewise be dismissed. A summary of the reasons which impel my conclusion 
follows: 
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1. I seriously doubt that the facts support the allegation in the indictment that 
his was a scheme which had its origin back in January, 1951. 

a. Impossibility to foretell in 1931 the market conditions of the bonds, or 
the financial condition of Panama City, 

b. Several changes in municipal officia 

29 Very grave question that facts support charge tha re was a scheme to 
defraud by use of the mails. 

a. Two judges have held indictment good—two judges have held it to 
be bad. 

b. Government does not charge that positive assertions of a fraudulent 
nature were made by defendants—rather the government charges that the 
defendants failed to give certain information to bondholders and that such 
omission constituted fraudulent misrepresentation as part of the scherae. 

x. The failure to disclose material facts is sometimes a violation o the 
SEC Act—but this is a mail fraud indictment. 

3. This case primarily is predicated on the failure of Crummer to notify the 
bondholders that the “Bondholders Protective Committee” had secured a judg 
ment against Panama City for over $247,000. The government claims this was 
mandatory on Crummer as per terms of “Power of Attorney” agreement. 

a. The judgment was of public record. Anyone could have ascertained 
its existence with little effort. 

b. No civil suits have been instituted because of this failure. 

ce. The “Power of Attorney” practically ceased to exist after March, 1937 

d. The power of attorney contains no such terms. 

4. Bondholders are satisfied and in nearly all cases feel fortunate that they 
came out of a bad situation with no loss as to principal of bond, and but slight 
loss as to interest. 

a. Financial condition of Florida Municipal Bonds tragic in 1931. 

b. x. Panama City bonds selling for 17 cents on the dollar. 

b. The interest received by Panama City holders was the best return of any 
Municipal Bond redemption of any city of Florida less than 50,000 population. 

e. Crummer in June, 1942, made offer to bondholders to turn over to them 
all he had received, less reasonable compensations and expenses. 

. Government witnesses will be hostile. 

a. The witnesses will be bondholders—they have not made complaint 
on the contrary many of them assert that they were accorded fair and honest 
treatment by Crummer. 

b. Difficult to succeed with hostile witnesses. 

ec. Shows weakness of government’s position. 

6. Strong possibility that the whole investigation was prompted by a rival 
clique known as the Ball-du Pont interests. 

a. See memorandum in re Citrus County case to you dated March 7, 19486, 
for background of this feud. 

7. If anything, this case is civil in nature, not criminal. 

8. Government does not charge fraud as to the principal of the bonds—only 
as to the interest payments. 


COMMENTS ON 8-PAGE MEMORANDUM, Daten Marcu 27, 1946, To THe ATTORNEY 
GENERAL, AND APPARENTLY From THERON L. CAUDLE, REGARDING R. EB. Crum- 
MER & Co. ET AL (PANAMA CiTy CASE) Mat. FRAvup INDICTMENT 


In the first paragraph titled “Introductory.” In substance it is stated that 
Messrs. James Lawrence Fly and Francis Whitehair, attorneys representing the 
defendants, had conferred with attorneys for the Department of Justice and 
attorneys for the Securities and Exchange Commission regarding the Panama 
City case and the Citrus County case and that after discussion between counsel 
representing the defendants, the Department of Justice and Securities and Ex- 
change Commission, it was the opinion of the author of this memorandum, 
allegedly Theron L. Caudle, that the indictment should be dismissed. 

The next heading on the first page of this memorandum is titled “Facts as to 
the Panama City Case.” 

Under this heading, on page 2, Mr. Caudle states: “The company under the 
powers of attorney was to account to the owners of those bonds and interest 
coupons for collections made, less a fee at 5 percent of interest collections and 
10 percent of any collections on the principal. The power of attorney was simply 
a collection agreement but authorized the company to institute legal action 
against Panama City, if necessary.” 
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In commenting on this statement in this memorandum it should be pointed 
out that these powers of attorney constitute the principal document under which 
all subsequent actions of the Crummer Co. are based. They also establish the 
position of trust and confidence under which the Crummer companies would 
continue to operate until the completion of the refunding program, in spite of 
the fact that subsequent agreements extended and altered the authority con- 
ferred in the original power of attorney. 

In the following paragraph on page 2, the writer of the memorandum refers 
to the judgment obtained by the bondholders protective committee in behalf of 
the bondholders in the amount of $247,480.94, and states that payments of in- 
terest on such judgment began in December of 1935 and that these payments of 
interest on the judgment continued to April of 1941, totaling $75,643.20. 

This is only a partial statement of the facts. Payments on the judgment 
actually continued until a final refunding was accomplished in January of 1942. 
The payments of $75,643.20 represented only the cash payments by the city to 
apply on the judgment, whereas the actual recovery beyond such cash payments 
amounted to $241,605.55 (p. 140 of Accounting Section of Securities and Exchange 
Commission Report of Investigation). 

In paragraph 3 on page 2 of the memorandum Caudle refers to the solicitation 
of investors by the company to accept a settlement for past due coupons at the 
rate of 2 percent in lieu of the coupon rate of 5 or 6 percent. He states that this 
was accomplished by obtaining the execution of a temporary representation 
agreement, which was in lieu and in substitution of the powers of attorney 
referred to above. He also states in paragraph 5 of page 2 that “Under the 
agreements between the company and the bondholders, absolute title to the 
defaulted interest coupons and a few bonds which matured as to principal had 
vested in the company.” 

At this time Crummer & Co. had obtained a judgment on a large number of 
these bonds and coupons and had actually collected cash on these bonds and 
coupons which, under the powers of attorney which the bondholders had there- 
tofore executed, should have been paid over to the bondholders. It is a fact, 
and the report of investigation discloses, that once these bonds and coupons had 
been placed in judgment they no longer existed as bonds and coupons. Never- 
theless the defendants in this case continued to solicit temporary representa- 
tion agreements from these bondholders under the guise that they were still 
negotiating with the officials of Panama City in an effort to effect a settlement 
of their past due interests, when in fact the past due interest coupons of these 
people no longer were in existence. At the time these bondholders were first 
asked to sign these temporary representation agreements, which was in 1937, 
they were led to believe, in an accompanying letter, that Crummer & Co. had 
worked out a compromise settlement whereby the city would pay 2 percent. No 
such compromise settlement had ever been worked out with the city. This was 
merely a device used by Crummer & Co. to induce the bondholders to agree to 
surrender to Crummer & Co, their past-due coupons at the lower rate of interest 
than they were entitled to, and Crummer & Co. thereafter went on to collect the 
full amount of the past-due interest on the coupons of these bondholders. In 
no instance did Crummer & Co. ever surrender any of the past-due obligations to 
Panama City fer a return of interest less than that which was called for 
originally. As a matter of fact his final realization was considerably in excess 
of the par value of the bonds and coupons by reason of the fact that the judg- 
ment itself bore interest at the rate of 6 percent. 

The overall effect of the above statement is merely to state that the Crummer 
Co. did not effect a compromise settlement of 2 percent or 3 percent on the past- 
due interest coupons with Panama City as they led the bondholders to believe in 
communications which were addressed to them at the time they were asked to 
sign temporary representation agreements. 

In paragraph 5 of page 2 Caudle states: “Under the agreements between the 
company and the bondholders, absolute title to the defaulted interest coupons 
and a few bonds which had matured as to principal had vested in the company.” 

This statement, of course, is challenged throughout the entire report of in- 
vestigation and is a complete contradiction of all of the facts and evidence 
gathered and submitted in this case and is also challenged in the indictment 
which was returned in this case. 

In the last paragraph on page 2 it is stated: “The funds which the company 
used in settling the defaulted interest coupons at lowered rates were supplied 
partly by the company and partly by payments on the judgment made by 
Panama City.” 
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While it is true that part of the funds to acquire the defaulted coupons and 
interest on bonds were advanced by the company, it is important to realize that 
of the total of $92,505.22 paid to bondholders, Caudle’s memorandum completely 
fails to state that $75,643.20 represented cash collections on the judgment, which 
sum should have been turned over to the bondholders whose securities had been 
merked in the judgment as early as 1935. By payment to the bondholders for 
defaulted coupons and interest on bonds of $92,505.22 the company acquired new 
bonds having a value in excess of $217,000. 

On page 3 of Caudle’s memorandum of March 27, 1946, he attaches particular 
significance to the letter written by the company on June 12, 1942, in which the 
company offered the bondholders an opportunity to repurchase their interest 
claims upon payment of a fee of $120 per $1,000. 

In the first place it should be pointed out that the bondholders, as is shown in 
the Commission’s report of investigation, were ignorant of the full value of 
their claims. It is also significant and it is not pointed out in Caudle’s memo- 
randum that this letter was written long after the investigation was under way. 
As evidence that the bondholders were ignorant of the full value of their claims, 
attention of the committee is called to the fact that the Crummer Co. was able 
by reason of the representations made to the bondholders to obtain by the pay- 
ment of approximately $92,000 bonds having a values in excess of $217,000. 

Attention is called to the second paragraph of page 4 of Caudle’s memorandum 
to the Attorney General, dated March 27, 1946, wherein it is stated: “Fraud also 
is alleged in that the defendants failed to disclose to the investors out in Kansas 
that the judgment had been obtained in Florida on the defaulted obligations. 
However, it appears that the judgment was a matter of public record and that 
the bondholders must have known, or could have learned, of the legal proceedings 
in Florida.” 

This is an amazing statement to be made by the Department on behalf of the 
defendants in this case in the light of the fact that the judgment was obtained 
on behalf of the bondholders under a power of attorney where it was not a case 
of “must have known, or could have learned” but where there was a definite 
fiduciary duty upon the part of the company to advise the bondholders of the 
status of the judgment proceedings and to give an accounting to them of the 
funds collected. This is the more amazing for the reason that on the heels of 
the power of attorney the bondholders subsequently were asked to sign a 
temporary representation agreement leading the bondholders, whose defaulted 
bonds and coupons had already been merged in a judgment, to believe their de- 
faulted bonds and coupons were still in existence and to believe that negotiations 
could be entered into with Panama City, looking toward payment of their de- 
faulted coupons at a lesser rate of interest. 

Paragraph 3 of page 4 of Caudle’s memorandum states as follows: “It should 
be remembered that the power of attorney was superseded in 1937 by the first 
temporary representation agreement which was thereafter followed by addi- 
tional representation agreements. Under these agreements there was no duty 
upon the company to make any accounting whatsoever, as a reading of the 
representation agreements clearly discloses that those who entered into these 
agreements agreed to transfer all title which they held in the various coupons to 
the company.” 

To reach such a conclusion one must completely ignore the facts and evidence 
set forth in the Commission's report of investigation. The substance of these 
pages is to the effect that the company, on or about February 27, 1937, released 
to the bondholders a letter and the first temporary representation agreement 
wherein they were told in substance that after a series of negotiations the Crum- 
mer Co. was now in a position to report to them that they had reached a-stage 
where they thought they could collect 2 percent on the defaulted interest coupons. 
It is significant to note that in the first temporary representation agreement it 
is stated not that they are selling their interest to Crummer but “You are hereby 
authorized to advise the governing authorities of Panama City, Fla., that the 
above-described are favorably inclined to a permanent settlement of the entire 
Panama City funded debt problem subject to the terms and conditions as follows :” 

Certainly no bondholder reading this statement, together with the letter of 
February 27, 1937, could be led to believe anything other than that Crummer, 
acting as their agent, was effecting a settlement of their defaulted interest 
claims at 2 percent. 

Paragraph 5 of page 4 states: “It does not appear that any bondholder has 
made any complaint or taken any steps against the company civilly.” 
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It is respectfully submitted that it is the duty of the Commission and the Post 
Office Department to take the affirmative step to protect the rights of the public 
when it appears that there are any possible violations of the acts administered 
by their respective agencies. It is respectfully submitted that the agency should 
be subject to severe criticism if, having knowledge of a violation of the acts 
administered, they did nothing until some complaint was registered. 

Attention is next called to the first paragraph on page 5, which states as fol 
lows: “In view of the financial hazards of such an enterprise, a promoter always 
allows for himself a certain leeway of action or area of activity within which all 
that is done cannot possibly be made known to the bondholders. This should not 
be interpreted in every instance as a scheme to defraud, and this is true al 
though the promoter’s profits may be large.” 

This paragraph is a gross misstatement of the factual situation which existed 
in this case and the relationship which existed between the bondholders and 
Crummer & Co. There was no financial hazard at any stage in the enterprise; 
Crummer & Co. was not acting as a promoter but acting as an agent with a 
highly fiduciary obligation to the people he represented. He had no leeway 
beyond that clearly set forth under the power of attorney and temporary rep- 
resentation agreements, which documents called for a complete disclosure and 
a strict accounting to his principals in this case, the bondholders. For Caudle to 
insert the idea that Crummer was entitled to any promoter’s profits is to com 
pletely ignore the fact in this case. 

‘aragraph 2, page 5, states: “Specifically, the case hinges on the powers of 
attorney, the temporary representations agreements, and subsequent extensions 
éf the latter. The question involved is whether the bondholders were misled 
through false representations into executing the aforesaid powers, agreements, 
and extensions, and were thereby defraunded.” 

Our comment with reference to this paragraph is to state that these are 
among the matters which should have been left for a court and jury to decide 
and not Mr. Caudle. 

Re conclusion, representatives of the Commission have repeatedly challenged 
the various points set forth in the conclusion to this memorandum, and the 
specific facts for challenging the various points represented in the conclusion 
have repeatedly been called to the attention of the Department of Justice. How- 
ever; in closing I wish to call the committee’s attention to paragraph No. 8 
on page 7 of the memorandum, which states: “Government does not charge 
fraud as te the principal of the bonds—only as to the interest payments.” 

The reasoning behind such a statement is bewildering, if not amazing. Are we 
to conclude from this statement that if the bondholders had been defrauded 
of their principal as well as their interest, the Department would have con- 
sidered that they might have had a case, or may we conclude from this statement 
that it was all right to defraud the bondholders of their interest but so long as 
they did not refraud them of their principal, then there is no crime. It appears 
from reading Caudle’s report that he has failed completely to acquaint himself 
with the real facts of the case. 


ExuHIpBit D 
Marcu 7, 1946. 
TLC: FKM: pb 
To: The Attorney General. 
From: Theron L. Caudle, Assistant Attorney General. 
Subject: United States v. Roy EB. Crummer, et al., Violations of Securities Act 
and the Mail Fraud Statute. 


INTRODUCTORY 


The purpose of this memorandum is to acquaint you with the facts surround- 
ing the indictments secured against the above defendants in the United States 
District Court of Kansas—-Second Division. Attorneys for the defendants have 
had several conferences with me and my assistants and have urged that the 
Department give serious consideration to these matters to the end that these 
eases against Crummer and his associates be dismissed. Later in this memo- 
randum I will refer to the contentions made by the defendants and will express 
my views concerning them. 
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BACKGROUND 


The indictments against Crummer et al. involve two stock transactions—one 
referred to as the Panama City (Florida) bond issue—the other the Citrus 
County (Florida) bond issue. The only case demanding our immediate atten- 
tion is the Citrus County matter and all information embodied herein relates 
solely to the so-called Citrus County indictment (No. 2518). 

A review of the Department's files reflects that on June 26, 1944, Robert S. 
Rubin, Special Counsel of the Securities and Exchange Commission, wrote the 
Department a letter referring the case to us, pursuant to Attorney General's 
Circular No. 3850, Supplement No. 2, and recommended prosecution of the Brown- 
Crummer Investment Company, R. E. Crummer Company, R. E. Crummer, and 
others, for violations of Section 17 (a) of the Securities Act, Section 15 (¢c) (1) 
of the Exchange Act and the Mail Fraud Statute. In this letter Mr. Rubin 
stated that the case would not be presented to the grand jury until after this 
Department had completed its study of the matter and advised the United States 
Attorney to go forward with the prosecution. The letter further states that a 
copy of the report of the investigation had been submitted by hand to Mr. Roy 
Frank (who was then connected with the Criminal Division). The letter ended 
with the hope expressed that the Department would conclude its review of the 
case by July 17. 

The files further contain copies of a telegram dated July 5, 1944, addressed 
to the United States Attorney, Topeka, Kansas, advising him that after review- 
ing the Securities and Exchange Commission’s report the Department had 
reached the conclusion that there were definite violations of Sections 17 (a), 
15 (ec) (1), and the Mail Fraud Statute, and advised the United States Attorney 
to present the cases to the grand jury “if you agree.” The telegram states that 
a letter follows, and is signed ‘“Tom ©. Clark.” 

The files contain a copy of a letter dated July 7, 1944, addressed to George H. 
West, United States Attorney, Topeka, Kansas, stating that with respect to the 
SEC’s report we are of “the opinion that the contents of said report show definite 
violations of these statutes and accordingly you are authorized to present the 
two cases contained in said report to a grand jury.” This letter further states 
that the Department has “not determined who all the defendants should be,” 
as a report of the SHC was “not sufficiently in detail to permit such a determina- 
tion without reference to the Exhibits which are in your hands. This question 
is therefore left to your discretion and determination.’ (The letter in the file 
is initialed by Roy Frank.) 

The files also contain a letter dated August 4, 1944, from Eugene W. Davis, 
Assistant United States Attorney, Topeka, Kansas, and addressed to Tom C. 
Clark, containing the following: “In harmony with your telegram of July 5, 
and the writer’s telephone conversation with Mr. Roy Frank, this office, in col- 
laboration with SEC officials, undertook presentation of the above matter to the 
Federal grand jury convening at Topeka on July 10, 1944.” The letter states 
that true bills were filed in court on August 3, 1944, and enclosed copies of each 
indictment. 

The Citrus County indictment (No. 2518) charges 10 defendants in five counts 
with violations of the Securities Act, and in four counts with violations of the 
Mail Fraud Statute in connection with the refund and exchange of Citrus County 
bonds. This case has been temporarily set down for trial at Topeka, Kansas, 
during the week of the 26th of this month. 


Facts concerning the refund of Citrus County bonds 

The Brown-Crummer Company refunded the bonds of Citrus County, Florida, 
on two occasions. ‘The first program involved a refunding of the County’s out- 
standing debt consisting of various issues which had been issued during the years 
from 1923 to 1926. This program was handled by the Crummers (securities 
dealers) under contract dated March 23, 1934, pursuant to which the issues of 
1923 and 1926 were called and exchanged for the new issues then dated Novem- 
ber 1, 1983. 

This 1983 issue is the same which was refunded under a contract between 
R. BE. Crummer and Company and Citrus County, and is the basis for the present 
indictment. The contract between R. E. Crummer and Company and the County 
dated October 7, 1940, provided that Crummer was to assemble the 1933 bond 
series from the holders thereof. It is the contention of the SEC that the con- 
tract. in essence provided that Crummer was to assemble the 1933 series and 
deliver in erchange an equal par amount of the 1940 series of Citrus bonds 
which were then to he issued. More will be said later concerning the respective 
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contentions of the SEC and of the defendants in reference to this phase of 
the contract. It is undisputed that under the terms of the 1940 contract the 
Crummer Company was to receive for its services from the County a fee of 2% 
points per bond for assembling the 1933 issue. The par amount to be exchanged 
was $1,248,000. The SEC contends that the so-called exchange was made in 
the following manner : $779,000 par value bonds were obtained from bondholders 
by falsely representing that these bonds had been “called” for payment, and 
thereafter “exchanged” by the Crummer Company for its own account through 
the First National Bank of Chicago, the exchange agent. $55,000 par value 
bonds were retired by the County. $409,000 par value bonds actually were 
called for payment as of November 1, 1941, 

The SEC further contends that in assembling the group of $779,000 worth of 
bonds, the bondholders were told by Crummer’s agents that the bonds had been 
called for payment as of November 1, 1941, when in truth and in fact no such 
call had been made. According to SEC the Crummer Company took these bonds 
and exchanged them for the new issue at the First National Bank of Chicago 
und sold them at a premium of 7% points per bond ($75 for each $1,000 bond) 
to the public generally, and on many occasions sold them to the old investors 
who were denied their right of an even exchange. It is the opinion of the SEC 
that the defendants’ activities in this respect were clearly in violation of Section 
17 (a) of the Securities Act, Section 15 (c¢) (1) of the Exchange Act and the 
Mail Fraud Statute. 


THE DEFENDANTS’ POSITION 


Mr. James Lawrence Fly, 31 Rockefeller Plaza, New York City. one of the 
attorneys representing the defendants, requested a conference with me and some 
of the members of my staff for the purpose of hearing their side of the question. 
At intervals, for the last two or three weeks I have met with Mr. Fly and Mr. 
Francis Whitehair of Orlando, Florida, who also represents the Crummers. 
Mr. Whitehair has prepared numerous contracts for R. E. Crummer involving 
bond issues with various counties and municipalities in the State of Florida. 
He was an unsuccessful candidate for Governor of Florida recently, and is a 
xentleman of the highest type. 

(Mr. Whitehair stated thut Mr. Crummer was employed by Citrus County for 
the sole purpose of assembling the outstanding 1933 bond issue. He asserts 
that there exists no fiduciary relationship between Crummer and the various 
bondholders; that the contract of October 7, 1940, is similar to other contracts 
used in like situations throughout the State of Florida not only by Crummer but 
by other dealers in municipal and county securities. His position is that in no 
part of the contract is there a provision that the bondholders are entitled to an 
exchange, par for par, of their 1935 bonds for the 1940 issue. Whitehair is 
positive in his assertion that the Crummers had a perfect and valid right to do 
the acts which the SEC declares to be contrary to law.) The defendants rely 
upon the following clause in the contract which, they assert, specifically allows 
Crummer to purchase the 1933 outstanding bond issue: 

“(B) (3) That any original bonds now, or hereinafter during the period of this 
contract, owned by First Party (Crummer) shall be considered as subject to 
conversion hereunder, and since this is a contract of limited and specifically 
defined employment, the full and complete duty of First Party being expressed 
herein, it is hereby specifically agreed that Second Party (Citrus County) shall 
have no control over said original bonds so held as said original bonds are, or 
will be, held by First Party in a capacity entirely divorced from the purpose for 
which Second Party has employed First Party and said ownership only assist in 
that purpose.” [Italic supplied.] 

(Mr. Whitehair further states that the SEC theory that the bondholders had 
a right under the contract to exchange the old bonds, par for par, for the new 
ones and that the failure of Crummer and his agents to advise the old bond- 
holders of this fact constitutes a violation, is untenable for the following reason : 
The new bond issue carried different maturity dates as well as different interest 
rates and to exchange old for new was not practical or feasible.) ; 

Mr. Fly in his letter memorandum dated February 27, 1946, which accompanies 
this memorandum, cites the case of W. J. Meredith, et al. v. Hillsborough County, 
127 Fed. (2d) 916 (CCA 5, 1942). This case was an appeal from the District 
Court of the United States for the Southern District of Florida. The contract 
was between the Board of County Commissioners of Hillsborough County. 
Florida, and Welsh, Davis and Company, and Sullivan, Nelson and Goss, Inc. 
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Welsh and others were employed by the County Commissioners as Fiscal Agents 
to represent the County in matters pertaining to the bonded indebtedness of 
Hillsborough County. Section 6 of the contract provides in part as follows: 
“As part of such assistance to the Board, the Fiscal Agent will contact all known 
holders of the present outstanding bonds and attempt to secure a voluntary 
exchange of such bonds.” Without detailing the facts of this case, it is sufficient, 
I believe, to quote the following from the court’s opinion: “The contract was, 
therefore, not one for the benefit of the other public holders of the outstanding 
obligations of said Districts and they acquire no rights thereunder to exchange 
such obligations for the proposed new 1941 Refunding Bonds of said Districts.” 
The court further stated “The contract in question contained no promise, either 
expressed or implied, on the part of the County of Hillsborough, to extend a 
right of exchange to holders of the outstanding indebtedness of said Districts 
which was to be refunded by the issuance of 1941 Refunding Bonds. The con- 
tract indicated instead an intention on the part of the County to sell all the 
1941 Refunding Bonds of said Districts, proposed to be issued, except as to the 
amount of such bonds as might be exchanged, either for those prior obligations 
which the Fiscal Agent might request to be exchanged or those which were held 
by the County.” The Circuit Court of Appeals for the Fifth Circuit affirmed the 
decision of the District Court. Mr. Whitehair and Mr. Fly insist that the con- 
tract in the Hillsborough County case uses the expressions “Fiscal Agent” and 
“Exchange”, whereas in the Crummer contract neither of these expressions are 
set forth in that agreement. 

The attorneys for the defendants state that Crummer purchased approximately 
$50,000,000 of Florida taxing units original bonds during the years 1920 through 
1928 snd sold such securities to the investing public. That subsequently, begin- 
ning about 1934, R. E. Crummer and Company refunded approximately $170,- 
000,000 of Florida taxing unit bonds. The clientele providing the original credit 
numbered in excess of 5,000 and during the period of 20 years the Crummers 
have dealt with not less than 15,000 individuals and concerns interested in 
securities of Florida taxing units having represented about 200 different taxing 
units of that State. They alleged that during the period of the company’s 
existence there has not been one single complaint filed with it by any of its 
clients or customers charging inequitous dealings, lack of good faith, failure 
to disclose facts, or questioning the representations of integrity of the company 
and further claim (a fact which we believe to be true) that not one person has 
lodged a complaint either with the Post Office Department or the SEC that they 
were defrauded in any manner whatsoever by the Crummers in regard to the 
call of the 1933 Citrus bond issue. 

It is forcefully advanced by the defendants that there exists in Florida a re- 
sourceful and powerful group of institutions generally known as the duPont- 
Ball interests. These interests, because of selfish motives, vigorously opposed 
the “Crummer plan’ which Crummer was successful in having the Florida legis- 
lature enact, which plan provided for the levy of a gasoline tax, the proceeds 
of which were to be used to pay off outstanding indebtedness of various counties 
and municipalities who could not meet their bonded indebtedness. The DuPont- 
Ball Interests opposed the enactment of the Federal Municipal Bankruptey Act 
which was sponsored by the Senators representing the State of Florida in order 
to alleviate municipal and county difficulties which were the outgrowth of the 
Florida depression. In this connection they feel confident that the SEC investi- 
gation which has lead to the two indictments heretofore mentioned has been the 
brainchild of the duPont-Ball Interests. (They refer to certain testimony given 
by Post Office Inspector Mansfield before the Senate Committee investigating 
the SEC and the Post Office Department.) I would like to say at this point 
that we do not have a transcript of the Senate Committee’s hearings, but have 
been advised by Mr. Whitehair and Mr. Robert J. Pleus of Florida, an attorney 
representing Crummer, that the testimony given the Committee during its hear- 
ings in Florida clearly shows that the DuPont-Ball Interests are out to smash 
Crummer, and strongly indicates that the DuPont-Ball Interests are behind 
the SEC and Post Office Department investigation of Crummer. 

Mr. Whitehair claims that Crummer has done more for the investors in Florida 
municipal and county bonds than any other person. Even in the 1933 Citrus 
County issue there was no loss to the bondholders as they were given par and 
interest to November 1, 1941. 
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CONFERENCES 


As previously stated, we have had several conferences in my office, attended by 
some of my associates as well as Mr. Whitehair, Mr. Fly, and others. During 
the first conference Mr. Whitehair brought Mr. D. A. W. Bangs with him. (Mr. 

fSangs is manager of the Municipal Investment Department of the American 
United Life Insurance Company, Indianapolis, Indiana.) Mr. Bangs is the largest 
purchaser of the 1940 Citrus County issue from Crummer, and surrendered to 
Crummer his holding of Citrus County 1933 bonds. Mr. Bangs stated that he 
had carefully read the contract between Mr. Crummer and the County had con- 
ferred with the attorney for their company; that there was no question in his 
mind but that by the terms of this conract the bondholders had no right whatso- 
ever to exchange the 1933 bonds for the 1940 issue par for par; that he turned 
over to Crummer the old bonds and purchased new bonds from Crummer at 
premium. (The average being about $75 per $1,000 bond.) Mr. Bangs, who is 
supposed to be an authority on municipal bond issues and contracts governing 
the same, was very positive that there had been no fraud practiced upon him 
or his company by the Crummers in reference to the matter under consideration. 

At another of our conferences the attorneys for the defendants brought with 
them Mr. Robert J. Pleus, who drew the particular contract in question. Mr. 
Pleus stated that he had prepared this contract from a master form which he 
used in matters of this kind. He left with us this master form and the language 
in the instant contract found under (B) (3) is identical with the language of 
the master form. He stated that he purposely left out the expression “Fiscal 
Agent” and the term “Exchange,” for he did not want anything to appear in 
the contract which would remotely indicate that there existed a fiduciary rela- 
tionship between Crummer and the bondholders. He further stated that there 
was no intention, expressed or implied, from the terms of the contract which 
would give rights to the bondholders to exchange their 1933 issue for the 1940 
refunding bonds. He said that this type of contract has been used numerous 
times in the State of Florida and that other concerns have done the very thing 
which the Crummers did in this particular case except the others had charged 
much larger premiums than Crummer did in the instant case. 

Randolph Carpenter, Esquire, United States Attorney, Topeka, Kansas, and 
his Assistant Eugene W. Davis, attended two of our conferences. Mr. Carpenter 
hesitates to express his opinion as to whether these indictments should be dis- 
missed, as he feels that the matter should be decided by the Department. How- 
ever, from our private conversations with him, I think it safe to say that he is 
of the opinion that the Government cannot win the case against Crummer. 
Mr. Davis stated that it is a very difficult case and that the Government is hard 
pressed to win it. Mr. Carpenter knows the Crummers intimately and attested 
to the fact that they enjoy an enviable reputation in the State of Kansas. He 
knows of no complaints which Wave been filed against the Crummers by any 
bondholder. He informed us that Sheridan Morgan, of the War Fraud Section, 
stationed in Kansas City, told him, prior to leaving for Washington, to inform 
us that in his opinion he did not believe the Government could win the case 
against the Crummers. 


CONCLUSION 


I have set forth quite extensively the more salient matters which I think 
should be brought to your attention. There are numerous details which T have 
purposely deleted such as the charge by Citrus County bondholders that the 
SEC investigators misquoted them and used high pressure methods in an effort 
to get them to make erroneous statements, as well as many other details too 
numerous to mention. 

Mr. Fly has submitted to us photostatic copies of numerous letters from 
investors in Citrus County bonds. These investors have been customers of the 
Crummer Company for many years, in some cases over 15 years. Under Part 
IV of Mr. Fly’s file he submits 25 letters from investors which represent 24 
who are named in the indictment as being among those defrauded. The purport 
of the letters is that all of them are satisfied with the treatment accorded them 
by the Crummer Company: believe that the Crummer Company dealt with them 
fairly and honestly; do not wish to lodge any complaint against the company 
and that the company in handling their accounts saved them from loss on their 
Florida investments. The SEC report states that these persons will make good 
Government witnesses. It is possible that others from whom letters have not 
been received may likewise prove hostile to the Government’s case. 
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1 have given much thought and attention to the present situation and after 
having conferred with attorneys for the defendants and with my own associates, 
| feel strongly that there is a grave possibility of a miscarriage of justice should 
the indictments be prosecuted against Crummer and others. As I view the 
situation it seems that the Government in relying on two factors in its hope 
of gaining a conviction (1) that the contract gave to the bondholders rights to 
exchange their old bonds for ne and that Crummer and his agents did not 
make this fact known to the holders of the 1933 issue. (2) That Crummer and 
his agents misrepresented to the bondholders that the 1933 bonds had been called 
whereas such was not the case. 

The first contention relied upon by the government to prove its case, namely, 
that the bondholders had rights of exchange is not clear from reasonable doubt 
Versonally, I feel that we cannot prove by the contract that this is so. The 
onus is wpon us. As to the second contention relied upon by the Government, 
i think there may be a grave question as to what the bondholders told the agents 
of the SEC. Two years or more had passed when the bondholders were inter- 
viewed by the agents of the Commission. It must be borne in mind that these 
bonds were subject to call but that during some of the negotiations between 
the Crummer agents and the bondholders that County had not issued a formal 
call. It may be that the bondholders in many instances believe that the Crummer 
agents did mention that the bonds were being called, whereas it is also probable 
and not inconsistent with the facts that the Crummer agents told them that 
they were holding callable bonds and could surrender them and receive par 
and accrued interest. This is borne out by the fact that many of the persons 
intervewed by the SEC have signed letters to the effect that they did not state 
to the SEC investigators that the Crummer agents had misrepresented a material 
fact by saying that Citrus County had called these bonds. 

As I see it, our whole case will stand or fall on the interpretation of the contract 
between the County and Crummer. This seems to be a weak thread upon which 
to hand a criminal prosecution. It has more of the characteristics of a civil suit 
than a criminal prosecution. Mr. Kelley of the SEC, who is scheduled to try this 
case, admitted that the success or failure of the prosecution rests greatly upon 
the terms and conditions of the contract. Further, and of more importance, is 
the fact that Judge Royce H. Savage, in hearing the defendants’ motion to dis- 
miss the indictment, at Wichita, Kansas, on June 27, 1945, agreed that the crux 
of the whole case rested on whether the contract gave the holders a right of 
exchange. 

I think it is safe to say that two-thirds or more of the Government witnesses 
will prove to be hostile. I have had four of my assistants assisting me in studying 
the voluminous records and files in this case and they are all of the opinion that 
this case should not be presented for trial. To try the Crummers on such evidence 
as we have would, in my opinion, be a grave miscarriage of justice. 

It should be borne in mind that the Senate Committee on the Judiciary is stil! 
investigating the conduct of the SEC and the Post Office Department. It appears 
that this investigation is the direct outgrowth of the SEC and the Post Office 
Department in investigating the Crummer matter. Under the circumstances 1 
think we should proceed cautiously in bringing this matter to trial, if such should 
be the final determination. I believe that we should await the conclusion of the 
Judiciary Committee investigation. 

As previously stated the “Citrus County indictment” is not down for trial during 
the week of the 26th of this month. The defendants have petitioned the Supreme 
Court for Certiorari in the Panama City case (the companion case). I believe 
that we should ask for the continuance of the Citrus County matter until the 
Panama City case is finally settled.’ 

My reasons for urging a dismissal of the Citrus County indictment are sum- 
marized as follows: 

1. The Government witnesses are hostile. 
2. No complaints have been made by the holders of the 1933 issue. 
3. Many Government witnesses are on record as stating contrary to what 
the SEC intends to prove by them. 
4. The whole case rests upon the interpretation of the contract. 
a. More of a civil suit than a criminal proceedings. 

1The District Court dismissed the indictment in the Panama City case, the Government 
appealed, the Circuit Court in a 2 to 1 opinion reversed the trial court Defendants have 
petitioned the Supreme Court for Certiorari. NOTE: two federal judges have said the 
indictment is bad——two have held it to be good. 
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b. Burden on Government to prove that the contract means what we 
declare it means. 
c. Small thread upon which to hang a criminal proceedings. 

5. No investor in 1983 issue lost money—bonds were redeemed for par 
and accrued interest 

6. Appears that investigation was prompted by dePont-Ball interest for 
personal motives. 

7. Senate Judiciary Committee is investigating the manner in which the 
investigation of Crummer was conducted. 

8. Most of the holders of the 1933 issue had been customers of Crummer 
for years—in many cases over 15 years—impossible that Crummer would 
“fleece” them for such a small premium—not good business and inconsistent 
with Crummer’s previous dealings. 

9. Grave possibility of miscarriage of justice. 

10. Facts do not warrant the prosecution. 

For the foregoing reasons and because of my associates, the United States At- 
torney, his assistant, and Sheridan Morgan, all are of one accord that the case 
is an extremely weak one—and for the further reason that I am strongly 
convinced, as these other gentlemen are, that there is grave danger of injustice 
being done to Crummer and others, I unhesitatingly recommend that the Citrus 
County indictment (No. 2518) be dismissed. 

Norre.—I am sending with memorandum Government files and the material 
sent to this Division by the defendants. 


EXHIBIT E 
SLuss v. BRowN-CRUMMER INV. Co.” 
No. 32308 


Supreme Court of Kansas 
Jan, 25, 19386 
, 

1. Municipal corporations C939 

Where buyer's action to rescind sale of municipal bonds covered several trans- 
actions extending over number of years and many misrepresentations were 
charged, all surrounding facts and circumstances would be considered in deter- 
mining whether misrepresentations made were actionable. 
2. Municipal corporations C939 

As respects buyer's right to rescind sale of municipal bonds on ground of 


fraud, controlling factor was not what technical meaning of term used in making 
representations might be, but what effect use thereof had on buyer’s mind. 


3. Fraud @=11(1) 

Seller’s alleged misrepresentations that municipal bonds were “gilt edge,” and 
were “safe and sound” and “as good for an investment as any Kansas municipal 
bond” were actionable. 


4, Municipal corporations @-=955(4) 


In action to rescind sale of municipal bonds, where buyer alleged false repre- 
sentations that bonds were gilt edge securities and were as safe and sound for 
investment purposes as any Kansas municipal bond, finding that false representa- 
tion was that bonds were high class held not inconsistent with general verdict 
for buyer, since exact language pleaded was not required to be proved, but it was 
sufficient if representations were proven substantially as alleged. 


5. Municipal corporations ¢-=939 


Buyer held entitled to rescind sale of municipal bonds where bonds were issued 
by bankrupt municipalities, in some cases poorly secured and in other cases in- 
ferior liens, seller knew or should have known such things, buyer had no means 
of obtaining such information, and seller misrepresented that bonds were high 
class and as good as any Kansas municipal bonds, though bonds were worth 
100 cents on the dollar when sold. 


> 


1 Rehearing denied March 13, 1936. 
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6. Trial €=>352(1) 

In action to rescind sale of municipal bonds on ground of fraud, special ques- 
tion requiring jury to give in detail respecting any transaction on which it 
allowed recovery what it found induced buyer to purchase securities, held prop- 
erly refused as attempt to cross-examine jury. 


7. Trial @-2350(2) 


Trial court has wide discretion as to special questions to be submitted to jury, 
and where it appears that question is not intended to bring out some ultimate 
fact, it is proper to refuse to submit it. 

8. Municipal corporations ©->955(3) 

In buyer’s action to rescind sale of municipal bonds, market value of bonds 
at time of trial held admissible as tending to throw light on question whether 
bonds were as represented. 

9, Trial €=>356(5) 

In buyer’s action to rescind sale of municipal bonds on ground of fraud, in 
volving question whether action was barred by election to require repurchase 
under sale contract, failure to require jury to answer when fraud was discovered 
us to each cause of action held not error, where jury found that fraud was dis 
covered after notice to repurchase was served, since exact date was of no 
consequence, 


10. Municipal corporations @=955(4) 

In buyer’s action to rescind sale of municipal bonds on ground of fraud, in- 
cluding misrepresentation that bonds were as good as any Kansas municipal 
bond, instruction that plaintiff must establish that he believed bonds to be as good 
as bonds of the state of Kansas, the city of Wichita, the city of Topeka, or other 
similar cities, held properly refused, absent evidence that plaintiff so believed. 


11. Municipal corporations ¢>955(4) 

In buyer’s action to rescind sale of municipal bonds on ground of fraud, in- 
cluding misrepresentation that bonds were as good as any Kansas municipal 
bond, instruction that testimony on value of Kansas municipal bonds should 
be taken by jury for what it was worth on question whether bonds were us rep 
resented held a sufficient instruction as to application of such testimony. 


12. Municipal corporations @>955(4) 


In buyer’s action to rescind sale of municipal bonds on ground of fraud, in 
struction that evidence of value of bonds when bought was of value only in so 
far as it tended to show whether they were as represented held proper. 


13. Municipal corporations @->955(4) 


In buyer’s action to rescind sale of municipal bonds on ground of fraud, in- 
cluding alleged misrepresentation that bonds were legal and valid, instruction 
that bond issues were involved in litigation and that jury should consider such 
situation in determining what kind of bonds they were, held justified. 


14, Fraud @=65(1) 


In buyer’s action to rescind sale of municipal bonds on ground of fraud, in- 
struction that damages caused by representation false in fact may be recovered 
if made to induce damaged person to part with his money, even when made with- 
out actual knowledge of its truth or falsity, if person to whom representations or 
statements were made believed and relied thereon, held proper. 


Syllabus by the Court 


1. In an action to rescind a contract for the purchase of municipal bonds and 
to recover the purchase price on account of fraud, the controlling factor is not 
what the technical meaning of a term used in making the representations may be, 
but what effect the use of it had on the mind of the purchaser. 

2. In a case like that described in the first paragraph of this syllabus, where the 
action covered several transactions extending over a number of years and many 
misrepresentations were charged, all the surrounding facts and circumstances will 
be considered in determining whether the misrepresentations made were action- 
able. ‘ 

3. In an action such as that described in the first paragraph of the syllabus, 
the exact language pleaded need not be proven. It is sufficient if the representa- 
tions be proven substantially as alleged. 
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such as that described in the first paragraph of this syllabus, 
vyhere the seller had an opportunity and the means of obtaining knowledge that 
the buyer was ignorant and the misrepresentations were made with the intent to 
did not have, and where the seller asserted an opinion upon a matter of which 
the buyer was ignorant and the misrepresentations were made with the intent to 
leceive and the buyer relied upon them, the seller was liable. 

5. The trial court has a wide discretion as to the special questions to be sub- 
mitted to the jury, and where it appears that a question is not intended to bring 
out some ultimate fact in the case, it is proper to refuse to submit it. 

6. In an action such as that described in the first paragraph of this syllabus, 
the price at which bonds were sold is some evidence as to whether they were the 
sort of bonds they were represented to be, and their market value at a time 
remote from the date of the sale is admissible as tending to throw some light on 
this question. 

Appeal from District Court, Butler County: A. T. Ayres and George J. Benson, 
Judges. 

Action by R. E. Sluss against the Brown-Crummer Investment Company. 
From a judgment, both parties appeal. 

Affirmed. 

Karl M. Geddes, of Eldorado, and Thomas E. Elcock, James G. Martin, J. H. 
Fugate, and A. B. Huguenin, all of Wichita, for Brown-Crummer Inv. Co. 

J. B. McKay, of Eldorado, and W. L. Cunningham, D. Arthur Walker, Fred 
G. Leach, and William E. Cunningham, all of Arkansas City, for Sluss. 

SmirH, Justice. 

This was an action to rescind the sale of certain municipal bonds and warrants 
and to recover the purchase price on account of false representations. The 
action involved nine transactions. As to some of the transactions, the jury found 
for plaintiff. On the others, the jury found for defendant. Judgment was 
rendered in accordance with the verdict of the jury. Both parties appeal. 

The transactions involved were the sale of the following bonds: Royal Oak 
drain district, Oakland county, Mich., $5,000; general fund refining warrants, 
Hildalgo county, Tex., $3,000; road bonds, road district No. 1, Hildalgo ¢ounty, 
Tex., $22,000; city of Ocoee, paving bonds, Florida, $13,000; drainage subdistrict 
No. 4, of Grassy Lake and Tyronza drainage district No. 9, Mississippi county, 
Ark., $3,000; water plant revenue bonds, series B, Corpus Christi, Tex., $3,000; 
and drainage district No. 7, Poinsett county, Ark., $6,000. 

These sales took place at different times, as will be hereinafter noticed. 
There were three separate sales of the Ocoee bonds. Each sale was treated by 
itself in the petition. 

The plaintiff was a farmer living in Butler county. The defendant made a 
business of dealing in municipal bonds and mortgages. The case was submitted 
to a jury. The jury found in favor of plaintiff on the causes of action based on 
the sale of the Royal Oak drain district bonds, the Hidalgo county refunding 
warrants, the seven $1,000 bond item of the city of Ocoee, Fla., the one $1,000 
bond item of the city of Ocoee, Fla., the five $1,000 bond items of the city of 
Ocoee, Fla., the Corpus Christi, Tex., water revenue bonds. 

The jury found for the defendant on the causes of action based on the sale of 
the Hidalgo county road district bonds, the Mississippi county drainage district, 
Ark., item and the Poinsett county, Ark., drainage district bonds. 

We will dispose first of the appeal of the defendant from the judgment against 
it. 

The defendant argues first that it was entitled to judgment on the special 
questions, notwithstanding the general verdict as to the sale of the Royal Oak 
bonds and the Corpus Christi bonds. Defendant points out in this connection 
the answer to special question No. 4. In that question the jury was asked what 
the false representation was that induced plaintiff to buy the bonds. As to 
these two issues, the answer was “legal and valid.” Defendant argues that 
no such a representation was alleged in the petition to have been made, and that 
such a finding acquits the defendant of any false representation. We will discuss 
the latter question first. We must notice the answer of the jury to question 
No. 7 in order to understand this argument. In that question the jury was 
asked what in substance the agent of defendant represented to plaintiff at the 
time the several sales were made. The answer as to the sale of the Royal Oak 
and the Corpus Christi bonds was “That this issue is legal and valid and a 
high class security as good as any Kansas bond.” It will be noted that this ques- 
tion asked for all representations, while question No. 4 asked for all false 
representations. The several answers to special questions should be construed 
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together so as to harmonize with the general verdict where possible. See Greiner 
v. Greiner, 129 Kan, 435, 283 P. 651. In this case the jury found in answer to one 
question that the false representation that was made was that these two issues 
were “legal and valid.” In answer to another question, it found that a repre 
sentation that was made was that these two issues were legal and valid and a 
high-class security as good as any Kansas bond. 

The jury would not have found that the representation as to these two being a 
high-class security and as good as any Kansas bond was not false if it believed 
that the statement that they were legal and valid was false. If the jury believed 
that the bonds were not legal and valid, then it could not have believed that 
they were a high-class securiy. This conclusion makes it unnecessary to con 
sider the argument of defendant that there was no allegation that defendant 
represented these two issues were legal and valid and no proof of the allegations 
had ever been made. 

Defendant next argues that the false representations alleged were not action 
able. The allegations of false representations as to each sale were substantially 
the same. They were as follows: 

“That said bonds were as safe and sound for investment purposes as any 
Kansas municipal bonds; that they were gilt edge securities; that the defendant 
had experts in its employ, investigate said bonds thoroughly and carefully and 
that defendant had been in close contact with and made a special study of all 
matters pertaining to the origination, issuance and distribution of municipal 
bonds, warrants and securities and was competent and qualified to determin 
and pass on the validity and legality of all municipal bonds, warrants and secu 
rities and that said bonds were legal, valid and subsisting obligations of the 
City of Ocoee, County of Orange and State of Florida, and that they constituted 
as safe an investment as plaintiff could make. * * * 

“In order to induce plaintiff to believe and rely thereon and to continue a cus- 
tomer of defendant and to purchase said bonds and to prevent any independent 
inquiry or investigation by plaintiff and with the fraudulent intent of breaking 
its promises and agreements if called on to make the same good, orally again 
promised and agreed that with respect to said bonds as well as with respect to 
any securities theretofore purchased by plaitniff from the defendant, the de 
fendant would repurchase the same on plaintiff’s demand for an amount equal 
to the original purchase price with accrued interest to date of such repur 
chase, * * *” 

[1-8] The argument of defendant is that the statements that the bonds were 
“gilt edge” and were “safe and sound” and “as good for an investment as any 
Kansas municipal bond” were not statements of an ascertainable fact but rather 
were matters of opinion,.and as such were not actionable. It should be stated 
here that the jury found for the defendant on the allegation that the agreement 
to repurchase was made with the intention of breaking it. We have here at this 
time only the question of whether the statements alleged, which have already 
been referred to, were actionable. 

The petition in this case and the evidence discloses a course of dealing ex- 
tending over several years and covering several transactions. Under such cir- 
cumstances, we must consider all the representations with the idea that the de- 
termining factor is the combined effect of all the statements on the plaintiff's 
mind. 

“‘Mraud is one of the broadest issues known to the law, for it can seldom he 
proved by direct evidence, but is dependent upon circumstances which, separately 
considered, may be quite immaterial, but when combined are not only material, 
but have great persuasive foree.’” First Nat. Bank v. Miller, 168 N. Y. 164 
167, 57 N. E. 808, 309. This was quoted and approved in Churehill v. St. George 
Development Co., 174 App. Div. 1, 160 N. Y. 8S. 357. To the same effect is the 
holding of the court in Crook v. Ford, 249 Mich. 500, 229 N. W. 587, 588. There 
the court said: “As a rule there are many factors which induce one to enter into 
a contract. A fraud results from a fraudulent statement, if the erroneous belief 
caused by the statement is a material contributing factor in deciding the other 
party to enter into the contract.” See, also, Stewart v. Wyoming Ranch Co., 128 
U. 8S. 383, 9 S. Ct. 101, 32 L. Ed. 439. 

We will not dwell at length upon the evidence offered by both parties as to the 
meaning of the phrase “gilt edge’? when used in speaking of bonds. The ques- 
tion with which we are concerned is, What was the effect produced upon the 
mind of plaintiff by its use under the circumstances we have here? When 
that test is applied, we conclude that the effect thus produced was to cause plain- 
tiff to believe that the bonds in question were much better bonds than they really 
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were. We hold that the representations charged to have been made were action- 
able. 

{4] The next argument of defendant is that the findings of the jury were in 
favor of defendent on all charges of fraud pleaded in the petition. The argu- 
ment is based on the fact that the trial court submitted the case to the jury on an 
instruction that the false representations charged in the petition were that bonds 
were gilt-edge securities, that they were as safe and sound for investment pur- 
poses as any Kansas municipal bond together with the allegation about the re- 
purchase agreement, as to which the jury acquitted defendant. Defendant points 
out that the jury found the false representation made was that the bonds were 
high class and as good as any Kansas bond. The argument is that the allegation 
“as good as any Kansas municipal bond” was not actionable, and since the jury 
did not find that the defendant represented that the bonds were “gilt-edge,” the 
finding amounted to an acquittal of the fraud pleaded. Such a rule would 
impose too great a burden on the jury. A jury is not composed of men skilled in 
the discernment of the fine distinctions between the meaning of words. The 
words “high class” and “gilt edge are so nearly synonymous that the jury might 
well have used them interchangeably. The special findings must be construed 
together with the general verdict so as to uphold the general verdict wherever 
possible. When this is done we have no trouble in holding that the answers to 
the special questions indicate the jury in answering them believed the facts ex- 
isted sufficient to support the general verdict. It is not necessary for the plain- 
tiff to prove nor for the jury to find that the exact language used in the plead- 
ings was in fact used by the defendant. See Maidment and Maidment v. Frazier, 
90 Vt. 520, 98 A. 987, 989. There the court said: “It is not necessary that the 
exact language of the representations as set out in the declaration should be 
proved. There is no material variance if the representations be proved substan- 
tially as alleged.” 

[5] What the plaintiff wished to buy was bonds as good as the Kansas bonds 
he was selling. This court is not impressed with the argument that the bonds 
sold were worth 100 cents on the dollar at the time they were sold. The plaintiff 
was looking for a safe investment for his funds. He was not interested in the 
technical difference in bonds as argued by defendant. If a bond had infirmities 
in it at the time it was sold which were bound to result in the bond eventually 
being worthless or at the most worth only a few cents on the dollar, the plaintiff 
did not want it. In this case there were bonds issued by bankrupt municipalities, 
in some cases poorly secured, in other cases inferior to other liens, so that the 
payment of them was made impossible or put at a time far in the future. The de- 
fendant knew or should have known these things. The plaintiff stated that he 
did not know and had no means of knowing the facts which he now says were 
misrepresented. On the other hand, the plaintiff did not have the means of 
obtaining this information. In some cases, indeed, the agent of defendant tes- 
tified that he had such information. Under such circumstances, frequently 
courts have held a statement which under other circumstances would be an 
opinion to be a misrepresentation of a fact. In Abmeyer v. Bank, 76 Kan. 877, 92 
P. 1109, 1110, this court said: “It is contended that the representations of Wright, 
if false, were mere matters of opinion which cannot be regarded as fraudulent. 
Ordinarily the expression of an opinion or belief by a vendor as to quantity 
or value, although false is not a basis of action or ground of relief. Where, 
however, the parties do not stand upon a basis of equality, where the vendor 
ussumes to have knowledge and asserts an opinion upon a matter of which the 
vendor is ignorant and the misrepresentations are made with intent to deceive, 
the vendee who relies upon and is injured by them is not without remedy.” See 
Stevens v. Allen, 51 Kan. 144, 32 P. 922. See, also, 1. Quindy on Bonds and Bond- 
holders, p. 96, § 61; Shriver v. National Bank et al. 117 Kan. 638, 232 P. 1062, and 
McDonald v. Smith, 139 Mich, 211, 102 N. W., 668. 

We hold that the argument of defendant that the jury’s findings acquitted ap- 
pellant of all fraud charged by plaintiff, that the representations found by the 
jury to have been made are not actionable, and that the representations found 
by the jury are not legally equivalent to the representations pleaded is not good. 

The defendant next argues that the plaintiff, as a matter of law, was not en- 
titled to maintain an equitable action in rescission. This argument is based upon 
the fact that plaintiff filed this action originally on March 12, 1982. He had 
served a demand for repurchase on defendant on February 20,1932. The petition 
in that case set up every ground of fraud which was submitted to the jury in this 
case as a ground for recission and joined with these allegations of fraud an action 
to recover on an asserted repurchase agreement. Defendant argues that plaintiff 
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thereafter resisted the efforts of defendant to force an election on the part of 
plaintiff from March 12, 1932, until the 22d day of August, 1983, when the amended 
petition no which this trial was had was filed. The facts are that the original 
petition in this case was filed on March 12, 1932. When that action was filed, 
defendant filed a motion to quash the summons, motions to strike, motions to re- 
quire plaintiff to separately state and number, and finally a demurrer to the peti 
tion, These were all overruled, and defendant appealed. This court reversed 
the trial court on the motion to separately state and number, on the motion to 
make definite and certain, and on the demurrer. These rulings were all on 
the same point, that is, this court held that it was not plain from the petition 
whether plaintiff was suing and relying on the contract for repurchase or suing 
for damages on account of fraud or suing for a rescission. It was held that an 
action must be based on some definite legal theory. See Sluss v. Brown-Crummer 
Inv. Co., 137 Kan. 847, 22 P. (2d) 965. After the decision in that ease the plain- 
tiff filed the amended petition upon which the trial was had which we are now 
discussing. In that amended petition the plaintiff alleged fraud and prayed for 
a rescission and for damages. We see in the record of the case of Sluss v. Brown- 
Crummer Inv. Co. nothing more than the ordinary case of two parties vigorously 
contesting every step in a lawsuit It is true that 17 months elapsed while the 
former action was reaching a decision in this court. We cannot see, however, 
where the delay could be fastened on plaintiff or where the defendant was dam- 
aged by it. 

So far we have discussed various arguments of defendant wherein it is claimed 
that the trail court committed errors which require a judgment for defendant. 

[6, 7] We will now discuss errors which defendant argues entitle it to a new 
trial. The first error of which defendant complains under this head is the refusa) 
of the court to submit the following special question requested by defendant : 

“6. With respect to any transaction on which you allow recovery give in detail 
with respect to each such transaction on which you allow recovery, what you find 
induced plaintiff to purchase the securities. Answer: Description of issue. 
Statement of what induced purchase.” 

The question was an attempt on the part of defendant to cross-examine the jury 
This is not permitted. In Doty v. Crystal Ice & Fuel Co., 122 Kan. 653, 253 P. 611 
this court held: “The trial court has discretionary supervision of the form and 
nature of special questions which may be submitted to a jury, and may proper! 
refuse to submit questions which are highly technical, or which are not foeused on 
the ultimate facts of the matter in issue, or which are designed merely to recapit- 
ulate the evidence rather than to determine the facts proven by the evidence.” 
See, also, Ladd v. Railway Co., 97 Kan. 5438, 155 P. 943. The court instructed the 
jury that the false representations must have induced the defendant to pur- 
chase the securities. In order for the jury to have found generally for the plain- 
tiff, it must have believed that the false representations induced the plaintiff to 
make the purchase. We conclude that the proffered question was an improper 
one, 

Defendant next argues that there was a failure of proof of the allegations of 
fraud. This argument is based on the fact that the allegation in the petition 
was that defendant represented that the bonds were “gift edge” and as “safe 
and sound as any Kansas bond” which the jury found the representation was 
made to be that the bonds were “high class” and “as good as any Kansas bond.’ 
This argument has already been diposed of in this opinion. 

[8] Defendant next argues that it was error for the trial court to admit evi- 
dence as to the value of the bonds at the time of the trial because it was tov 
remote from the time of the sales. The court instructed the jury that such 
evidence could only be considered by it in so far as it tended to prove that the 
bonds were or were not such bonds as they were represented to be at the time 
of sale. Plaintiff was buying bonds for a long-time investment. Defendant knew 
this. In Paul v. Cameron, 127 Neb. 510, 256 N. W. 11, 15, the court considered 
a similar question. There the court said: “Defendants also contend that subse 
quent events must not be taken into account in determining the value of the 
bonds in suit as of the date of the alleged fraudulent sale. And, on this ground, 
objections were originally made to the introduction of evidence relating to the 
default in payment of the rent and the forfejture of the 99-year lease, and the 
subsequent insolvency of the obligor of the bonds purchased, and the fact that 
at the time the present action was instituted such bonds were worthless. The 
evidence in the record is without dispute that the bonds were purchased by 
plaintiff for investment, and held as such until the bankruptcy of the Keystone 
Investment Company and likewise of the Peters Trust Company culminated 
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Under these circumstances, the approved rule appears to be that, in ascertaining 
the measure of damages, where bonds have been sold by fraudulent representa- 
tion for the purpose of investment, it is competent to take into consideration, in 
ascertaining the true and intrinsic value of such bonds, subsequent events such 
as the history of the company, the winding up of its affairs, and all other facts 
and circumstances throwing light upon the real and true value of the bonds at 
the time the same were sold.” 

The fact that the bonds in nine different cases turned out bad is a strong 
circumstance to prove that the bonds were not what they were represented 
to be. In Cramer v. Overfield, 115 Kan. 580, 223 P. 1100, this court said: “The 
court adheres to its prior decisions that where the sale of corporate stuck is 
effected by false pretenses the price paid is some evidence of what the value 
would have been if the representations had been true; and that, where the stock 
so sold was at the time worthless, the amount paid therefor may be recovered 
as damages for the fraud. And it is further held that the intrinsic and not 
the market value of the stock suld is what controls; that its value at the time of 
the sale may be arrived at by the aid of subsequent developments: and that in the 
present case there was evidence to support a finding that the stock was worthless 
when the contract of sale was made.” See, also, Watson v. Gardner, 183 Minn. 
233, 236 N, W. 213, also Davis v. Coshnear, 129 Me. 334, 151 A. 725. 

The amount for which these bonds could have been sold on the day after they 
were purchased is not the determining factor in this case. The plaintiff was 
not buying bonds for speculation. He was buying them for a long-time invest- 
ment, and the evidence admitted is of some value in this issue. 

{9} The next error of which defendant complains is the failure of the trial 
court to require the answers to question No. 5 to be made more definite and 
certain. That question and answer was as follows: 

“Question 5: With respect to each issue of securities on account of which you 
allow recovery, state the date or dates, as near as possible under the evidence, 
on which plaintiff discovered the fraud on account of which you allow such 
recovery. 

“Answer: Description of issue on all issues on which allowances were made. 

“Date or dates of discovery of fraud. After Feb. 20, 1932.” 

The defendant argues that the jury should have been required to answer 
when the fraud was discovered as to each cause of action. It is difficult to see 
how this would have been of any help to the defendant. Without entering into a 
discussion it may be said that the evidence was that the discovery of the fraud 
was progressive and continued from day to day. The exact date when the fraud 
was discovered was of no consequence. It was held by this court in the former 
appeal that “if the fraud were discovered after the notice to repurchase was 
served then the action might proceed for rescission.’ The jury found in its 
answer to question No. 5 that this was the case. There was substantial evidence 
to sustain the finding, and that ended the matter. 

{10] The next error of which defendant complains is the failure of the trial 
court to give a requested instruction defining the term “any Kansas Municipal 
bond.” The purport of the requested instruction was that plaintiff must estab- 
lish that he believed the bonds he bought to be as good as bonds of the state 
of Kansas, the city of Wichita, the city of Topeka, or other similar cities. There 
is no evidence that the plaintiff believed any such thing. Since the governing 
factor is the effect produced on the mind of the defendant, the instruction should 
not have been given. 

[11] The defendant next argues that the trial court failed to instruct the jury 
as to the application of testimony on the value of Kansas municipal bonds. The 
record discloses that the jury was instructed that this testimony should be taken 
by the jury for what it was worth on the question of whether the bonds bought 
were the kind of bonds they were represented to be. 

The next error of which defendant complains is that the trial court failed to 
instruct the jury that the plaintiff must prove that he relied on the representa- 
tions of the defendant before he purchased the bonds. An examination of the 
record discloses that while the court did refuse to give the instruction on this 
reyuest by defendant, the substance of it was given in another instruction. 

[12] The next error of which the defendant complains is an instruction given 
the jury by the trial court that the evidence of the value of the bonds at the 
time they were bought was of value only in so far as it tended to show whether 
or not the bonds were the kind of bonds which they were represented to be. That 
is, a bond wherein the interest would be paid and the principal paid when due. 
This instruction was a proper one. 
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[13] The next error of which defendant complains is an instruction given by 
the trial court as to the Royal Oak and the Corpus Christi bonds. Defendant 
argues that the court in this instruction told the jury that these two issues had 
been held illegal. The instruction did not go that far. What the instruction 
amounted to was a statement that both issues were involved in litigation. ‘The 
court instructed the jury that it should take this situation into consideration in 
determining what kind of bonds these were. Since the iwost the defendant con 
tends for now is that the plaintiff might one day get his money by being adjudged 
to be an innocent purchaser, it hardly seems that the instruction was not justified 

{14] The next error of which defendant complains is the giving of instruction 
No. 27. It was as follows: “Damages caused by a representation false in fact, 
may be recovered, if made to induce the damaged person to part with his money, 
even when such representation is made without actual knowledge of its truth 
or falsity, provided, of course, the person to whom such representations or 
statements are made believed the same and relied thereon.” This instruction 
is in accordance with the holding of this court in Pellette v. Mann Auto Co., 
116 Kan. 16, 225 P. 1067, and Koome y. Petroleum Co., 111 Kan. 633, 208 P. 255. 
We still adhere to what was said there. 

So far, we have examined the arguments wherein the defendant maintains that 
the judgment against it should be reversed. We will now examine the cross-ap- 
peal of the plaintff. 

The first error of which plaintiff complains is that the trial court unduly lim- 
ited the misrepresentations of fact that were submitted to the jury. What these 
questions were has been heretofore set out in this opinion. We have examined 
the record and conclude that the questions as to misrepresentations submitted 
were the only actionable ones pleaded. 

The other errors urged by plaintiff have to do with requested instructions 
and the admission and rejection of testimony. We have concluded that the 
issues were fully covered by the instructions given, and there were no errers 
in the admission of the evidence. 

The judgment of the trial court is affirmed. 


ExHisir F—ANALYSIS OF LETTERS SUBMITTED TO DEPARTMENT OF JUSTICE BY 
Messrs. Fry AND WHITEHAIR 


LETTERS SUBMITTED TO DEPARTMENT OF JUSTICE BY MESSRS. FLY AND WHITEHAIR 
(PT. IV OF THEIR PORTFOLIO OF DOCUMENTS) 


Letter dated February 20, 1944, to R. E. Crummer from Mrs. Helen G. Rodgers 
(a photostat of said letter is hereto attached) 


The writer appears to be the same person as Lena Rodgers who was a witness 
before the grand jury in the Crummer matter. However, this matter of identity 
cannot be stated with certainty. 

(a) Summary of letter 

The letter states that several weeks previously Mrs. Rodgers had been re 
quested by Mr. Alexander J. Brown, Jr., of the Securities & Exchange Commis 
sion to express an opinion regarding Crummer's firm. The letter adds that she 
informed Brown that she had been doing business with Brown-Crummer Co. and 
R. E. Crummer & Co. for more than 20 years and had always been fully satisfied 
with their services; that no false representations were made to her at any time; 
and that Crummer employed the finest representatives including J. O. Davis 
and Carl A. Morawitz. The letter continues to the effect that the writer thereof 
appreciated Crummer’s work in contacting customers and telling them what 
could be done to refund defaulted bonds; that the reason she appreciated his 
services was that her husband had been able to obtain no help from another 
investment house which had sold him a bond that later default) d: and that she 
never purchased securities from any other firm and would never think of doing 
so because her investments through Crummer’s organization all had been so 
very satisfactory. 

(b) Summary of customer's statement 


In a signed statement dated January 24, 1944, Mrs. Rodgers said that she 
had purchased municipal bonds from Brown-Crummer Co, and R. E. Crummer 
& Co. for about the past 20 years and had been completely satisfied with their 
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services; that she was the owner of a $1,000 Citrus County, Fla., bond which 
she purchased through Carl A. Morawitz, an agent of Brown-Crummer Co. and 
R. EK. Crummer & Co.; that she purchased the bond below par several years ago 
und later received full value through R. E. Crummer & Co.; that all of her 
records concerning her dealings with Brown-Crummer Co. or R. BE. Crummer 
& Co. relating to this bond had been destroyed about a year previously because 
Morawitz told her that these records were worthless and she might as well 
destroy them; and that it had been her custom for several years to forward 
matured bonds and coupons to Brown-Crummer ('o. and R. E. Crummer & Co. 
for collection from municipalities, this service having been rendered to her free 
of charge. (Said statements appears at p. 727 of the Report of Investigation.) 
ic) Details of the handling of the bond of this customer 

(he accounting summary shows that said $1,000 par Citrus bond was pur- 
chased by R. E. Crummer & Co. on August 28, 1941, at par plus interest to 
November 1, 1941. The records of the First National Bank of Chicago show 
that on October 10, 1941 R. E. Crummer & Co, exchanged this bond for a new 
Citrus bond dated November 1, 1940. (The accounting data appears at p. 729 
of the Report of Investigation. ) 
(d) Variances, if any 

Neither the statement by the witness nor the letter considers the question as 
to whether or not this customer was told by any member of the Crummer 
ganization that ber bond had been called. Obviously, therefore, no variance 
or contradiction exists. 





INVESTIGATION OF THE DEPARTMENT OF JUSTICE 969 


 % 


5 
ce fm abode peter Taf ir Fo 2 
+o ded Nan cdalh Diode ‘dah bv id 4 


ee Sea 5 Xe you uot? oe pees . 


S tentacanctey’ Lael Gal Coghlan e 


let FP Lad tion de ola pout", 


sf 2 
Lagew Fowt nt? ee nd t+ Oty 


a ae, heave | hen < 


dttwtitt- thiunkctesl 


the If . .- 


Pe tthe oy reas 
Z 


Ahrmise Je 


4 


t wey 


” 


a ° 
OP he 

wll js 

Le Cotes 


wit me, 


re cael 


30738 O—53—pt. 1——62 





DEPARTMENT OF JUSTICE 


coe a Ae fhe as Panes 1 fafa rata e Lager’ do apteae Sow 
Calbiin< hi Aétscudedact: mltitinnng Utes Lencum oe the ae ee 


ee Mende | eg Be pwr 


Mt ym nc lon etic tages Cand ee thu. tertittinn siswel 


w ‘ 
- x rr 
aki aa oie See a. pug Ged eg ww heenade te? he «th. 
” 7 PM a - 


Frnvtntecdopyle Joa ctewt Geaards Soom pe 
é f 


ew &e - 


KEP: See. Mipnersceey- L 


aks. (ent, habeas” Mian 
; 


bt Bhhcg mth 


af 
tle: benno 





INVESTIGATION OF THE DEPARTMENT OF JUSTICE 971 
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Letter dated January 4, 1944, to R. BE. Crummer from W. Rand Jones, Secretary 
to John J. Phelps 


An analysis of W. Rand Jones’ letter and prior statements to representatives 
of the SEC and Post Office Department cannot be made for the reason that Mr 
John J. Phelps was not interviewed 


JOHN J. PHELPS 
® ~aecwea ey rae~ 


HAC KENGACK. NS 
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Letter dated December 30, 1943, to R. E. Crummer from R. W. Samucilson, presi- 
dent of the Planters State Bank, Salina, Kans. (A photostat of said letter is 
attached hereto) 


Samuelson appears to have been a witness before the grand jury in the Crummer 
matter. 


(a) Summary of letter 


The letter acknowledges receipt of a communication from Crummer, adds that 
the writer was somewhat acquainted with the fine work Crummer had done with 
reference to Florida bonds, and continues to the effect that Samuelson had been 
connected with the bank since 1924 during which time his firm purchased a great 
many bonds from Brown-Crummer Co. and R, E. Crummer & Co. ; that the bank’s 
business relations with the Crummer group were always satisfactory, including 
their handling of defaulted bonds and refundings; and that the bank had never 
expressed any dissatisfaction to any representatives of R. E. Crammer & Co. 
relating to the purchase of bonds or services rendered. The letter adds that the 
persons at the bank had not been requested by any Government solicitor to express 
any dissatisfaction with any transactions had with the Crummer group. The 
letter further states that the Crummer companies should be complimented for fair 
and honorable dealings with their clients; that the advice of the Crummer 
representatives, especially Morawitz, had been sound and invaluable; and that 
Samuelson’s group had confidence in his judgment, advice, and integrity. 


(b) Summary of customer’s statement 


In a signed statement dated January 21, 1944, Samuelson says that he is 
president of the Planters State Bank, Salina, Kans.; that since prior to 1924 
the bank dealt with the Brown-Crummer Co. and R. E. Crummer & Co. ; that the 
bank had always been fairly treated by these companies and if it had not been for 
their services, it would have sustained losses on some investments; that according 
to the records of the bank on December 7, 1934, through a refunding it relin- 
quished four $1,000 Collier County, Fla., bonds for four $1,000 Citrus County, 
Fla., bonds dated November 1, 1933; that it received $330 cash difference plus 
accrued interest ; that shortly before October 30, 1241, Carl Morawitz, a salesman 
of R. E. Crummer & Co., told Samuelson that these four $1,000 Citrus bonds had 
been called for payment; that it was the custom of the bank to send coupons 
and matured bonds to R. E. Crummer & Co. for collection, which service was 
rendered without charge; that when Morawitz informed Samuelson the bonds 
were called, Samuelson knew they would pay no more interest and had to be 
turned in; that about October 30, 1941, the bank received a check from R. E. 
Crummer & Co. dated October 30, 1941, in payment for these called bonds; that 
according to an invoice from R. E. Crummer & Co. dated October 28, 1941, as of 
November 1, 1941, the bank purchased from R. E. Crummer & Co. five $1,000 
Citrus County, Fla., R. & B. refunding 4-percent bonds dated November 1, 1940, 
for $5,276.10; and that the bank draft in said amount with which it paid for the 
bonds was returned to it through the United States mails. (Said statement 
appears at page 663 of the report of investigation. ) 


(c) Details of the handling of the bonds of this customer 


The accounting summary shows that these $4,000 par bonds were deposited 
with R. E. Crummer & Co. by the bank about October 8, 1941. The books of the 
First National Bank of Chicago indicates that on October 9, 1941, R. E. Crummer 
& Co. exchanged the four $1,000 Citrus County bonds above mentioned for four 
new $1,000 Citrus bonds dated November 1, 1940. (The accounting data appears 
at page 665 of the report of investigation. ) 


(d) Variances, if any 


The statement by the customer says that he was informed that the bonds had 
been called. The letter does not contradict the fact that misrepresentation was 
made. 
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Letter dated December 31, 1943, to R. E. Crummer from M. D. Thatcher, president, 
the First National Bank, Pueblo, Colo. 


An analysis of Mr. M. D. Thatcher's letter and statements made to representa- 


tives of the SEC and Post Office Department cannot be made because Mr. Thatcher 
Was not interviewed. 





INVESTIGATION OF THE DEPARTMENT OF JUSTICE 


sad 


(Teo STATES .. - on 


ind aor hee eS 
SIU SAN meer Bes ge | i 


SENOS | : de c 
See e | oe 





TIGATION T OF JUSTICE 


John L. Geraghty « hegioemad 


F Cre of 





INVESTIGATION OF THE DEPARTMENT OF JUSTICE 98] 


ae atte 
ranemi t tal 


a 





QR2 INVESTIGATION OF THE DEPARTMENT OF JUSTICE 





INVESTIGATION OF THE DEPARTMENT OF JUSTICE OR? 





984 INVESTIGATION OF THE DEPARTMENT OF JUSTICE 





INVESTIGATION OF THE DEPARTMENT OF JUSTICE 985 


Letter dated January 5, 1944, to R. EB. Crummer from W. W. Hetherington, as 
president of the Exchange National Bank, Atchison, Kans. (A photostat of 
said letter is hereto attached) 


W. W. Hetherington would seem to be the same person as Wirt Hetherington, 
who was a witness before the grand jury in the Crummer case. 


(a) Summary of letter 


The letter states that the Exchange National Bank had been contacted by 
representatives of the Postal Department and the SEC; that the data collected 
in Atchison was on the whole advantageous to the Crummer group; and that all 
the people with whom the bank communicated expressed appreciation for the 
manner in which the investments had been looked after by the Crummer 
organization. 

(b) Summary of customers statements 

In a signed statement dated December 17, 1943, W. W. Hetherington. presi- 
dent of the Exchange National Bank, Atchison, Kans., stated that he has acted 
as adviser to certain of the bank's customers, including Mrs, Gail H. Allen, who 
is his sister, Peter Sweers, and Miss Fannie Webb; that each of them had pur- 
chased Citrus County bonds from either Brown-Crummer Co. or R. E. Crummer 
& Co.; and that Mrs. Allen owned 3 $1,000 Citrus bonds, Peter Sweers owned 
1, and Miss Fannie Webb owned 1. The statement adds that in 1941 Hethering 
ton was advised by Ear! Shell or Lloyd Muir of R. E. Crummer & Co. that the 
Citrus County bonds owned by those persons had been called for payment; that 
it would be necessary to turn in the bonds; that as a result of the call there was 
to be a refunding; and that if the said bondholders wished to purchase the new 
refunding bonds, it would be necessary for them to pay a premium. Hetherington 
continues to the effect that based on said statement he advised his said customers 
to accept the new bonds if they so wished; that Mrs. Allen purchased $3,000 in 
new bonds at a premium which necessitated an additional payment of $96 over 
and above her credit on the old bonds, and that to the best of Hetherington’s 
recollection Miss Webb and Mr. Sweers also purchased the new Citrus bonds on 
the same basis. (Said statement appears on p. 575 of the report of investigation.) 

In a second statement signed December 17, 1943, Hetherington stated that in 
1927 the bank purchased 10 $1,000 Panama City, Fla., bonds dated April 1, 1927, 
from Brown-Crummer Co,; that after default in the bonds, R. E. Crmmmer & Co 
undertook to represent said bonds for the bank; and that on January 22, 12, 
the bank sold the bonds to R. E. Crummer & Co. through C. 8S. Turner, a Crummer 
representative, at 100 flat. (See p. 434 of report of investigation.) 


(c) Details of the handling of the bonds of the irriter’s customers 

The books of R. E. Crummer & Co. disclose that the bond of Peter Sweers was 
deposited on September 3, 1941, and that it was set up as firm owned on October 
1, 1941. The books of the First National Bank of Chicago show that on October 
9, 1941, this bond was exchanged by R. E. Crummer & Co. for a $1,000 Citrus 
bond dated November 1, 1940. The books of R. E. Crummer & Co. disclose that 
the bonds of Mrs. Gail H. Allen were deposited by her on July 17, 1941, and that 
the bonds were set up as firm-owned securities on August 31, 1941. The records 
of the First National Bank indicate that R. E. Crummer & Co.. on August 14, 
1941, exchanged the 3 1,000 Citrus bonds for 3 new 1,000 Citrus bonds dated 
November 1, 1940. The records of R. E. Crummer & Co. disclose that the said 
bond of Fannie Webb was deposited with the company by the customer on 
September 15, 1941, and that it was set up as firm owned on October 1, 1941 
The records of the First National Bank of Chicago show that on October 9, 1941, 
R. E. Crummer & Co. exchanged this Citrus bond for a new Citrus bond dated 
November 1, 1940, this bond being included in a block of $37.000 par value ex 
changed on October 9, 1941. 


(d) Variances, if any 

The said statement of December 17, 1943,.by Hetherington relating to Citrus 
bonds says that in 1941 Hetherington was advised by Earl Shell or Lloyd Muir, 
of R. E. Crummer & Co., that the Citrus County bonds owned by Mrs. Gail H 
Allen, Peter Sweers, and Fannie Webb had been called for payment; that it 
would be necessary to turn in the bonds; and that as a result of the call there 
was to be a refunding. The aforesaid letter of January 5, 1944, by Hetherington 
to R. E. Crummer does not contradict the signed statement that he had been 
told the bonds had been called. 
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Letter dated January 7, 1944, to R. E. Crummer from Mrs. Carrie Quiggin. 
(A photostat of said letter is hereto attached) 


Mrs. Quiggin was not a witness before the grand jury in the Crummer matter. 
(a) Summary of letter 


The letter states that Mrs. Quiggin received a communication from the post- 
office inspector at Jacksonville, Fla., and that pursuant to advice which she 
sought and received, she complied with the inspector’s request for documents 
and letters concerning the Panama City bond that shé owned. The letter con- 
tinued to the effect that she has never made the slightest comment or criticism 
about the handling of bonds by Crummer’s organization, and that she has re- 
ceived all that was promised to her from her refunding bond. 


(b) Summary of customer's statement 


In a signed statement dated March 14, 1944, by Mrs. Carrie A. Quiggin, she 
states that prior to 1932 she purchased one $1,000 Panama City bond from her 
sister who had purchased it from the Brown-Crummer Co., and that she paid 
her sister par for this bond in 1928 or 1929. She adds that after the bond de- 
faulted in the payment of interest in the early thirties she continued to deposit 
the defaulted coupons with R. E. Crummer & Co. for collection; that she author- 
ized that company to represent her in negotiations with the city of Panama City 
on a refunding program ; and that she did not at any time sell any of her coupons 
to the company, it always being her understanding that the company was col- 
lecting the money for her from Panama City. The statement continues to the 
effect that she agreed to permit R. E. Crummer & Co. to represent her in a 
refunding operation and to accept money on her interest at reduced rates: that 
she did not at any time sell any of her coupons to the company: and that it 
was her understanding that the company was collecting the money for her from 
Panama City and that the amounts she received were all they were able to 
obtain for her. She states that she did not at any time know that she could have 
gotten back her interest by returning the money she had received for it and 
paying $120 to the company as a fee and then being able to receive new refunding 
bonds for the defaulted interest. She says that these things were never explained 
to her and she consented to the refunding as requested because she had faith 
in the company. Mrs. Quiggin states that so far as she knew her bond was 
always in the possession of the Crummer organization until it was turned over 
to the city for the new refunding bond. Mrs. Quiggin adds that on or about 
December 2, 1942, she received a new Panama City bond in exchange for the old 
bond. (Said statement appears at p. 351 of the report of investigation.) 


(c) Details of the handling of the bond of this customer 


The accounting summary shows that as a result of Mrs. Quiggin’s coupons 
and accrued interest, R. E. Crummer & Co. profited to the extent of $341.67 in 
bonds, having acquired $625 in new bonds therefor and having paid Mrs. Quiggin 
only $283.33 in cash. On December 2, 1942, Mrs. Quiggin received a new 4 per- 
cent refunding bond for her old bond. (The accounting data appears at pp. 
355-356 of the report of investigation. ) 


(d) Variances, if any 


The letter does not retract any prior statement. and in fact it says the writer 
never made the slightest comment or criticism about the handling of bonds by 
the Crummer organization. 





TARE Nit 























INVESTIGATION OF THE DEPARTMENT OF JUSTICE 989 





990 INVESTIGATION OF THE DEPARTMENT OF JUSTICE 


Letter dated January 3, 1944, to Mr. Crummer from Alice Freeman 
(a photostat of said letter is hereto attached) 


The writer of said letter was not a witness before the grand jury in the 
Crummer case. 


(a) Summary of letter 


The letter states that Messrs. Mansfield and Reutell visited Alice Freeman on 
August 30, 1944, and that they told her the people who had bought Citrus County 
bonds and had to trade them for Brownsville bonds at lower interest were com- 
plaining to the Government. The letter adds that she gave said men some old 


receipts which they said was all they wanted. 
(b) Summary of customer's statement 


Catherine Freeman (on behalf of her sister Alice Freeman, who is mentally 
incapacitated) stated that about August 11, 1941, she deposited with R. E. Crum- 
mer & Co. a $1,000 Citrus County, Fla. bond upon being informed by a Crummer 
representative the interest would be stopped and the bond should be exchanged 
for another bond. On September 1, 1941, she added that she received from R. E. 
Crummer & Co. a trade ticket and in addition a $1,000 Brownsville, Tex., bond 
which was purchased with the proceeds of the Citrus County bond that had 
been called for payment and for which she received $1,015, including par and 
accrued interest. Catherine Freeman stated that she also received from R. E. 
Crummer & Co. the difference of $45 between the amount allowed on the Citrus 
bond and the purchase price of the Brownsville bond. (Said statement appears 
at p. 647 of the report of investigation. ) 


(c) Details of the handling of the bond of this customer 


The accounting summary shows that R. E. Crummer & Co. purchased the 
$1,000 Citrus bond from Miss Freeman on August 11, 1941, for $1,015; that it 
confirmed the sale to this customer of a $1,000 Brownsville, Tex., bond for $970; 
and that the difference of $45 was paid the customer by check. According to 
the records of the First National Bank of Chicago, R. E. Crummer & Co. ex- 
changed the $1,000 Citrus bond dated November 1, 1933, for a new Citrus bond 
dated November ;1, 1940, included in a block of $314,000 par exchanged on 
October 10, 1941. (The accounting data appears at p. 649 of the report of 
investigation. ) 


(d) Variances, if any 


In the letter Catherine Freeman, either for herself or on behalf of her sister 
Alice Freeman, does not retract any prior statements, and says she simply gave 
the investigators some old receipts which was all they wanted. 
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Letter dated December 31, 1943, to R. E. Crummer from Miss Fannie Webb. 


An analysis of Miss Webb's letter and statements made to representatives of 
the SEC and Post Office Department cannot be presented because Miss Webb was 
not interviewed. 
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Letter dated January 8, 1944, to R. E. Crummer from Adolph Gehr. (A photo 
stat of said letter is hereto attached.) 


The writer of said letter was a witness before the grand jury in the Crummer 
matter. 


(a) Summary of letter 


The letter, which is a reply to Crummer’s letter of December 28, 1943, states 
that Gehr had been a customer of the Crummer organizations for about 20 years; 
that their representatives were satisfactory to him; and that the refinancing of 
Florida bonds which he had purchased had been to his entire satisfaction 
He closed with the statement that he had not been called on by any Government 
solicitors. 


(b) Summary of customer's statement 


In a statement dated January 21, 1944, by Adolph Gehr, he says that he pur 
chased two $1,000 Citrus County bonds below par about September 19, 1939, and 
that the bonds were called for payment at par on November 1, 1941. He adds that 
after he was informed by Morawitz that the bonds were called for payment on 
November 1, 1941, he instructed Morawitz to invest the proceeds of the called 
bonds in new Citrus County bonds dated November 1, 1940. The statement 
continues to the effect that Gehr had no alternative except to turn the bonds 
in in order to get his money or to invest in other securities. The new bonds 
were purchased at about 107 and were not callable. (Said statement appears 
at page 704 of the report of investigation. ) 

In an oral statement relating to a $1,000 Panama City, Fla., bond which Gehr 
acquired from Brown-Crummer Co. in the late 1920's, he said it paid full inter- 
est for a time and then defaulted after which he was asked to sign a power 
of attorney for Brown-Crummer to represent him in connection with this bond; 
that for some time he received money from Brown-Crummer for interest at 
reduced rates; and that in the latter part of January 1943 he received a new 
’anama City bond in exchange for the old one. He added that in a letter from 
R. E. Crummer concerning the SEC investigation, it was stated that collec- 
tions were made on judgments involving Panama City securities and that this 
was the first intimation he had of any such judgments or collections thereon. 
He continued to the effect that he was never given an opportunity by R. E. 
Crummer & Co. to repurchase his interest at the price he had paid for it and 
obtain refunding bonds for the interest, and that shortly prior to February 
28, 1943, he purchased one $1,000 Panama City refunding bond dated January 1, 
1942, from the Crummer Co. at 102. (Said statement appears at p. 402 of the 
report of investigation. ) 


(c) Details of the handling of the bonds of this customer 


The accounting summary shows that said Citrus bonds were deposited by Gehr 
with R. E. Crummer & Co. on August 22, 1941 (R. E. Crummer & Co.'s records), 
and that the customer's two $1,000 old Citrus bonds were set up as firm owned 
on October 1, 1941. According to the records of the First National Bank of 
Chicago, R. E. Crummer & Co. exchanged these two old $1,000 Citrus bonds dated 
November 1, 1933, for new Citrus bonds dated November 1, 1940, included in a 
block totaling $37,000 exchanged on October 9, 1941. The records of Brown- 
Crummer Co. show that on November 24, 1941, a trade ticket was issued to this 
customer confirming the purchase of the two $1,000 Citrus bonds dated November 
1, 1933, at par plus interest to November 1, 1941, and also confirming the sale 
to this customer of two $1,000 new Citrus bonds dated November 1, 1940, at a 
price of $107.33. (The accounting data appears at page 706 of the Report of 
Investigation. } 

The accounting summary shows that the coupons connected with said $1,000 
Panama City, Fla., bond owned by Gehr were merged in a judgment and thai 
R. E. Crummer & Co. realized a profit of $410.64 being the difference between 
$715.64 in cash and bonds received by the Crummer Co. for said interest and the 
amount of $305 paid to Gehr. (The accounting data appears at page 404 of the 
Report of Investigation.) ‘ 


(d) Variances, if any 

According to said written statement by Gehr dated January 21, 1944, he was 
informed by Morawitz that his Citrus County bonds were called for payment on 
November 1, 1941. The aforesaid letter by Gehr dated January 8, 1944, artedates 
his written statement of January 21, 1944, and in the letter he not only does not 
only contradict anything previously told to Government investigators but says 


he had not as yet been called upon by any Government men in relation to the 
Crummer matter. 
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Letter dated January 30, 1944, to R. BE. Crummer from Mrs. Ida M. Conrad, (A 
photostat of said letter is hereto attached) 


Mrs. Ida M. Conrad was not a witness before the Grand Jury in the Crummer 
matter. 


(a) Summary of letter 


The letter, which is a reply to Crummer’s letter of December 28, 1943, says that 
Alexander J. Brown, Jr., of the Securities and Exchange Commission discussed 
with her the fact that she had owned a Citrus County bond which she had ex- 
changed on July 25, 1941, for a Brownsville, Tex., bond, wrote out a statement 
for her to sign about the transaction, and assured her that it cast no reflection 
on the Crummer Co. The letter adds that Brown included in the statement an 
item to the effect that Mrs. Conrad had been advised by an agent of R. E. Crum- 
mer to turn in her Florida bond, and the letter states that she had Brown strike 
out that part of the statement. The letter adds that Brown couldn’t understand 
why she exchanged a 344-percent bond for one of a lower rate and that she told 
him she had never cared particularly for Florida bonds. The letter also says 
that Brown seemed to want her to say that she had'been advised to get rid of 
the Florida bond or that it had been called, but that she pointedly refused so to 
state. The letter also says that she told Brown she had no criticism of the Crum- 
mer Co. or its agent and had the utmost confidence in Morawitz. 


(b) Summary of customer’s statement 


In a signed statement dated January 24, 1944, Mrs. Conrad said that prior 
to July 25, 1941, she purchased one $1,000 Citrus County, Fla., bond from Carl 
A. Morawitz of R. E. Crummer & Co.; that on or about July 25, 1941, Morawitz 
told her that two $1,000 Brown County, Tex., bonds, which she had previously 
purchased from his company, had been called for payment; and that she turned 
in her said Citrus bond and her two Brown County bonds and replaced them with 
two $1,000 Brown County 3%-percent bonds and one $1,000 Brownsville, Tex., 
3-percent bond. She did not recall why she turned her Citrus County bond in on 
the above transaction. (Said statement appears at p. 720 of the Report of 
Investigation. ) 


(c) Details of the handling of the bonds of this customer 


The accounting summary shows that on July 25, 1941 Mrs. Conrad deposited 
said Citrus County bonds with R. E. Crummer & Co. The latter's records show 
that said bond was purchased from her on August 5, 1941 for par plus accrued 
interest as per trade ticket No. 3169 which was marked “Bonds called.” The First 
National Bank of Chicag.: in its records shows that on August 14, 1941 said Citrus 
County bond was exchanged for a new $1,000 Citrus County bond dated Noyem- 
ber 1, 1940. The $1,000 Citrus bond which was exchanged for a new bond was 
included in a block totalling $348,000 par exchanged on August 14, 1941. (The 
accounting data appears at page 722 of the Report of Investigation. ) 


(d) Variances, if any 


No inconsistency appears to exist between the statement signed by Mrs. Con- 
rad and her said letter. 
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Letter dated January 3, 1944 to R. E. Crummer from D. A. W. Bangs, 
American United Life Insurance Co. 


An analysis of Mr. Bangs’ letter and statements made to representatives of 
the SEC and Post Office Department cannot be presented for the reason that Mr. 
Bangs was not interviewed during the course of the investigation. Mr. Bangs 
was interviewed on April 26, 1946 after his appearance at the conferences held 
at the Department of Justice. A discussion of Mr. Bangs’ appearance is set 
forth in section III (b) of my statement. 
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Letter dated April 9, 1943, to Mr. E. J. Mansfield, post office inspector 
from Mr. D. A. W. Bangs 


An analysis of Mr. Bangs’ letter and statements made to representatives of 
the SEC and the Post Office Department cannot be presented for the reason that 
Mr. Bangs was not interviewed during the course of the investigation. Mr. 
Bangs was interviewed on April 25, 1946, after his appearance at the conference 
held at the Department of Justice. More, a discussion of D. A. W. Bangs appears 
in section III (b) of my statement to the subcommittee. 
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Letter dated January 4, 1944, to R. E. Crummer € Co. from J. H. Stewart, Jr., 
vice president and treasurer of the Farmers & Bankers Life Insurance Co., 
Wichita, Kans. (A photostat of said letter is hereto attached) 

The said J. H. Stewart, Jr. appears to be the same party as James H. Stewart, 

Jr., who was a witness before the grand jury in the Crummer matter. 


(a) Summary of letter 


The letter, which was in response to a letter from R. E. Crummer & Co. of 
December 28, 1948, states that no one from the SEC had called on the bank; 
that the writer of said letter had not made any complaint about the Crummer 
organization to any representatives of any bureau; and that while the writer 
of the letter had not been in entire harmony with some of the Crummer Co.’s 
activities in the past, he had confined his criticism to conversation with officers 
and employees of the Crummer Co. 


(b) Summary of customer’s statement 


In a signed statement dated January 26, 1944, James H. Stewart, Jr. states 
that he was vice president of the Farmers & Bankers Life Insurance Co., Wichita, 
Kans.; that some time prior to 1934 his company purchased 10 $1,000 Citrus 
County bonds which defaulted in interest on or about May 1, 1933. Stewart adds 
that on April 26, 1934, his company received a letter from Brown-Crummer Co. 
outlining a proposed refunding operation on Citrus County bonds; that by tele- 
gram dated November 1, 1934, the insurance company authorized Brown-Crummer 
to exchange its deposited Citrus County bonds; and that about November 26, 
1934, according to the files of the insurance company, said bonds were so 
exchanged, at which time the insurance company received 10 $1,000 Citrus County 
refunding bonds dated November 1, 1933. Stewart adds that the November 1, 
1933 Citrus bonds were delivered for collection to R. E. Crummer & Co. on August 
8, 1941, and the insurance company was advised that bonds were called for 
payment as of November 1, 1941. The statement continues to the effect that on 
November 21, 1941, the insurance company received a check from R. E. Crummer 
& Co. for $10,225 in payment for said November 1, 1983 Citrus bonds, the latter 
stating that the check represented proceeds of the bonds which were called for 
payment as of November 1, 1941. (Said statement appears at p. 675 of the 
Report of Investigation. ) 


(c) Details of the handling of the bonds of this customer 


The accounting summary shows that on August 8, 1941, the insurance company 
deposited said 10 $1,000 par bonds with R. E. Crummer & Co. The records of 
the First National Bank of Chicago indicated that on August 14, 1941, R. E. 
Crummer & Co. exchanged the 10 $1,000 par value bonds of this customer for new 
Citrus bonds dated November 1, 1940. The records of R. E. Crummer & Co. 
disclosed that on August 31, 1941, this block of 10 $1,000 Citrus bonds dated 
November 1, 1933, were set up on its records as firm-owned securities. (The 
accounting data appears at p. 680 of the Report of Investigation.) 


(d) Variances, if any 
No variance appears to exist between the letter and the statement. 
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Letter dated June 25, 1945, to Randolph Carpenter, United States district at- 
torney, Topeka, Kans., from H. B. Carson, president of the Mill-Owners 
Mutual Fire Insurance Co., Des Moines, Iowa. (A photostat of said letter 
is hereto attached) 


Carson was not a witness before the grand jury in the Crummer matter. 
(a) Summary of letter 


The letter states that Carson's attention had just been called to the bill of 
particulars in the case of U. 8. v. Crummer, et al., and that he was amazed to 
note in that section where certain oral misrepresentations are alleged that the 
following statement appears : 

“In the month of July 1941, an unidentified agent of the defendant R. E. 
Crummer & Co., stated to Mr. H. B. Carson, president of the Mill Owners Mutual 
Fire Insurance Co., Des Moines, Iowa, that Series 1983 Citrus County, Fla., bonds 
owned by said insurance company were ‘called.’ ” 

The letter adds that if the statement the writer signed seemed to justify the 
quoted language, it is incorrect. The letter adds that the agent of R. E. Crummer 
& Co. was not in fact an unidentified person but was a party named Walter 
Davis, Des Moines representative of R. E. Crummer & Co. ; that some time during 
July 1941 Davis called on Carson and advised that R. E. Crummer & Co. had 
entered itno a contract with Citrus County, Fla., to refinance the 1933 callable 
bonds; and that if successful in working out the refinancing the bonds held by 
Carson’s insurance company would probably be called within a few months, The 
letter continues to the effect that Davis solicited the insurance company to 
buy bonds of the new issue but that the insurance company declined to do so 
because it was following a practice of reducing its holding of Florida bonds, and 
in fact it voluntarily sold the bonds which it then had to R. E. Crummer & Co. 
at par and accrued interest. The letter states that in the light of what Carson 
then knew no misrepresentations were made to them and the insurance company 
had not been defrauded. The letter says that if the statement which Carson gave 
to the examiner of the SEC is not in entire accord with the letter, he would 
appreciate it if he could receive a copy of the statement so it could be cor- 
rected. 


(b) Summary of customer’s statement 


In a signed statement dated February 2, 1944, H. B. Carson, president of 
Mill-Owners Mutual Fire Insurance Co., Des Moines, lowa, stated that on or 
about March 25, 1937, his company acquired from Brown-Crummer Co. in a 
trade five $1,000 Citrus County bonds dated November 1, 1933; that the bonds 
remained current until 1941; that Walter Davis of R. E. Crummer & Co. advised 
the insurance company that the bonds were to be called; that it was the custom 
and practice to deposit with R.-E. Crummer & Co. on occasions called bonds 
for collection; and that therefore the insurance company delivered its said 
bonds to R. E. Crummer & Co. for payment in order to reinvest the funds. The 
statement adds that the proceeds of the bonds were received on or about July 25, 
1941. (Said statement appears on p. 717 of the Report of Investigation.) 

(c) Details of the handling of the bonds of this customer 

The accounting summary shows that on July 25, 1941, a check of $5,052.50 
was issued by R. E. Crummer & Co. payable to the insurance company for said 
bonds plus interest. According to the records of the First National Bank of 
Chicago, on August 14, 1941, R. E. Crummer & Co. exchanged its five said $1,000 
Citrus bonds for five new $1,000 Citrus bonds dated November 1, 1940, which new 
bonds were sold elsewhere at a price of $107.50. (The accounting data appears 
at p. 719 of the Report of Investigation. ) 
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(d) Variances, if any 


The letter and the statement both say that Walter Davis was the representative 
of R. E, Crummer & Co. who dealt with Mill-Owners Mutual. The reference to 
an unidentified agent” of R. E. Crummer & Co. appears in the bill of particulars, 
but obviously is not based upon said statement from Carson. The letter, speak 
ing of the representations by Davis, states that he said the bonds would probably 
be called within a few months, and the statement of Carson signed February 2, 
1944, says that Davis represented that the bonds were to be called. The vari 
ance, if any, would seem to rest in the fact that Carson's said letter says that 
Davis informed the insurance company that if a refinancing were worked out 
successfully, the bonds “would probably be called within a few months”; whereas, 
from Carson's statement of February 2, 1944, which says that Davis informed 
them that “these bonds were to be called” the implication would seem to be 
that the bonds would be called in the reasonably immediate future because the 
insurance company then proceeded to deposit the bonds with R. E. Crummer & 
Co. for collection. It is noted that apparently the bill of particulars alone says 
that the agent of R. E. Crummer & Co. represented that the bands “were ‘called. ”’ 
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Pege : : 
Mr. Randolph -arpenter 
Tame 25, 1945 
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today, OO wlerepresentations were mada to use. As ! told the examiner 
for the S.%.C., our relations and dealings with ®, 8. Cromer and 
Company have always been quite eatisfactory. Ye certaialy have aot 
been defranded to any extant whatecever ant | resent the attempt sate 
by the examiner of the S.EDC. to so twiet the actual trameaction te 
indicate that our ‘eslings were not wholly to our eatiefaction er ir- 
regoler in any respect. 


If the statement which I geve to the examisaer of the 5.8.C. ie not ia 
entire accord with thie mter, | will greatiy erpreciate it if you 


. send we a copy so that it can be corrected. 


To the beat of ay recollection, the statement thet I signed te is ac- 
ord with thie letter, except that it is not so wplete, 


Prestdent 


230788 O 
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Letter dated December 31, 1943, to R. E. Crummer from W. L. Read, assistant 
treasurer of Central Life Assurance Society, Des Moines, Iowa. (A photostat 
of said letter is hereto attached) 


Read was not a witness before the grand jury in the Crummer matter. 
(a) Summary of letter 


The letter simply states that to the best of Read's knowledge none of the offi- 
cers of his company ever expressed dissatisfaction in connection with its deal- 
ings with R. E. Crummer & Co. 


(b) Summary of customer's statement 


In a statement, dated February 2, 1944, W. L. Read, assistant treasurer of 
Central Life Assurance Society, Des Moines, lowa, states that about October 2, 
1928, the company purchased from Brown-Crummer Co. 100 $1,000 par value 
of Citrus County bonds at 105 plus, that in 1934 pursuant to a refunding the 
insurance company received in exchange for said bonds $100,000 in Citrus County 
bonds dated November 1, 1933: that the latter bonds remained current to Novem- 
her 1, 1941; that the insurance company purchased an additional $14,000 in 
Citrus County bonds dated November 1, 1933, at a price of 93, making a total 
inventory of $114,000; that on February 29, 1940, $23,000 par value of these 
bonds were sold and that thereafter the net position of the insurance company 
in these bonds amounted to $91,000. The statement adds that the $91,000 par 
value Citrus bonds were sold during the absence of Read by Fred P. Carr, chair- 
man of the board, and that according to the copy of a letter, dated August 8, 
1941, in the insurance company’s files, these bonds with others were sent at the 
request of Crummer, draft attached, to the First National Bank for the account 
of R. E. Crummer & Co. The statement says that according to the records of 
Central Life Assurance Society, “these bonds were sold with interest to next 
coupon date with anticipation of call." The statement continues to the effect 
that the files of the insurance company do not show that it had been advised 
of any arrangement with the county to exchange these bonds on a par-for-par 
basis. Read adds that according to the records of his company, on October 3, 
1941, it purchased from R. E. Crummer & Co. $91,000 par value Citrus County 
bonds, dated November 1, 1940, at prices from 108 to 109. (Said statement 
appears on p. 698 of the report of investigation. ) 


(c) Details of the handling of the bonds of this customer 


The accounting summary states that according to the records of the First 
National Bank of Chicago, on August 14, 1941, R. E. Crummer & Co. exchanged 
the $91,006 par value of old Citrus bonds for new Citrus bonds dated November 
1, 1940. On October 3, 1941, $91,000 new Citrus bonds, as disclosed by the 
records of R. E. Crummer & Co., were sold to this customer for $99,127.41 and 
aecrued interest of $1,536.89, or a total of $100,664.30. (The accounting data 
appears at p. 702 of the report of investigation. ) 


(d) Variances, if any 
The letter simply states that none of the officers of Central Life has ever 
expressed dissatisfaction in connection with its dealings with R. E. Crummer 


& Co. and does not purport specifically to deny any of the material contained 
in Read’s statement. 
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Letter, dated October 5, 1944, to R. E. Crummer from Fred P,. Carr. (A photo- 
stat of said letter is hereto attached) 


Carr was not a witness before the grand jury in the Crummer matter. 
(a) Summary of letter 


The letter states that Carr had been chairman of the board and of the invest- 
ment committee of Central Life Assurance Society during the period covered by 
transactions encompassed in the Crummer indictments; that Carr had retired 
on February 1, 1943, and had none of the records before him; that according to 
his memory, in August 1941 Walter Davis, a Crummer representative, advised 
Central that Citrus County was contemplating the refunding of all its callable 
bonds of which Central held approximately $90,000 into noncallable bonds; that 
a call for the payment of such outstanding bonds would probably be made for 
November 1; and that Central might have an option to replace its callable bonds 
with new Citrus County noncallabie bonds or that the Crummer Co. would then 
buy the callable bonds at par and interest to November 1, 1941. The letter adds 
that, for reasons which have nothing to do with the value or yield of the new 
bonds, Central declined the offer of exchange and accepted the offer of purchase 
with an agreement on the part of the Crummer Co. giving Central 60 days to 
purchase an equal amount of new bonds. The letter continues that some time 
in August 1941 Central’s callable bonds were delivered to and paid for by the 
Crummer Co. with interest in advance to November 1. The letter also points 
out that in connection with the so-called deferred coupons that were attached 
to the original Citrus bonds, Central was advised by Crummer and Davis that in 
accepting the exchange of such bonds, Central should give little or no considera- 
tion‘ to the fact that such deferred coupons were attached, as in their opinion 
such callable bonds would be called prior to the time that such deferred coupons 
became effective as a liability of Citrus County. The letter states that early 
in September Carr called at the Chicago office of the Crummer Co. regarding 
the possible purchase of the new refunding bonds and was shown and read the 
contract between the Crummer Co. and Citrus County for the refunding of the 
debt, and there was nothing in such agreement which gave the holders of the 
eallable bonds any right to have their bonds exchanged for Citrus County’s new 
4’s at par for par. The writer adds that shortly thereafter Central decided to 
purchase an amount equal to those it had sold. The writer states that prior to 
his retirement Central had not made any claim or suggestion to the Federal 
Government that it had been defrauded. He adds that Central’s dealings with 
Brown-Crummer Co. and its successors had covered a period of at least 20 years; 
that when the Florida boom broke it held between a million and a million and a 
half of Florida municipals purchased from the Crummer Co. and several other 
dealers, but that the only Florida dealer that made any serious attempt to help 
its customers when the bonds defaulted was the Crummer Co.; and that the 
Crummer Co. went to great expense in attempting to relieve the situation. 


(b) Summary of other pertinent material 

During the pertinent period of the investigation, Carr appears to have been 
living in California, having previously retired, and no statement was procured 
from him, Consideration, however, is indicated in relation to certain data which 
has a bearing upon the question as to whether or not any conflict exists between 
Carr's said letter and other material in the files: (1) The statement, dated 
February 2, 1944, by W. L. Reed, assistant treasurer of Central Life Assurance 
Society, among other things, says: “Our records further show ‘these bonds were 
sold with interest to next coupon date with anticipation of call’”; and (2) a 
letter, dated August 9, 1941, to Carr from R. E. Crummer, president of R. E. 
Crummer & Co., states, among other things, that “formal calls are to be issued 
in the near future covering” various bond issues including that of Citrus County. 


(c) Details of the handling of bonds of this customer 


The accounting data relating to the disposition of the bonds owned by Central 
Life Assurance Society appears in the section pertaining to Mr. W. L.. Read, the 
assistant treasurer of Central. 


(ad) Variances, if any 

The said letter, dated October 5, 1944, to R. E. Crummer from Fred P. Carr 
does not retract any statements written or oral previously made by the writer 
thereof or any one else associated with Central. In fact the letter is consistent 
with the other pertinent material in that it states tha the officials of Central 
understood from the Crummer Co. that the bonds were to be called but had not 
in fact as yet been called. 
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Letter dated July 12, 1945, to R. E. Crummer from Mrs. Florence Tullock Bolman. 
(A photostat of said letter is hereto attached.) 


Mrs. Bolman was not a witness before the grand jury in the Crummer matter. 
(a) Summary of letter 


The letter states that prior to December 14, 1943, 2 representatives of the 
SBiC—namely, A. Brown and George Reutell—called upon Mrs. Bolman relating 
to the sale by her in July 1941 of 2 Citrus County, Pla., bonds; that a statement 
was prepared and when arrangements were made to give her a copy she signed 
it; and that she had since heard that R. E. Crummer & Co., Crummer, Turner, 
and others, had been indicted and that she was named in the indictment as a 
defrauded client. The statement adds that her copy of her statement to the SEC 
representatives says that to the best of her recollection she had been advised 
by Mr. Turner of the Crummer organization that her bonds had been called and 
that she then turned the bonds over to Turner and that she was later given a 
check therefor. The letter continues to the effect that after her conversation 
with the SEC representatives she learned the Citrus County bonds had not been 
called in 1941 but were callable on November 1, 1941. The writer then says that 
at the time of writing her letter she was quite satisfied upon further review of 
the matter that Turner told her the bonds she owned were callable, and in his 
opinion that they probably would be called. She says that he was repeating the 
facts so that she could determine whether she wished to sell the bonds and invest 
the money in longer term investments. 


(b) Summary of customer's statement 


In a signed statement dated December 14, 1948, Mrs. Florence Tullock Bolman 
states that about March 1935 she inherited 2 $1,000 Citrus County bonds dated 
November 1, 1933, from her mother; and that the bonds were surrendered to R. 
E. Crummer & Co. on July 1, 1941, because they were called for payment as of 
November 1, 1941. The statement adds that to Mrs. Bolman’s best recollection 
she turned her bonds over to R. E. Crummer & Co. through Mr. Turner, who 
told her that the bonds were called for payment. Mrs. Bolman continues to the 
effect that it was customary for Turner to give her a receipt whenever he took 
bonds in this manner and to pick up the receipt when she received money or new 
bonds on the transaction. She adds that she received $2,045 for the bonds, this 
money representing payment from R. E. Crummer & Co. (Said statement ap- 
pears on p. 631 of the Report of Investigation. ) 


(c) Details of the handling of the bonds of this customer 


The accounting summary shows that these bonds were set up as firm owned on 
the books of R. E. Crummer & Co. on October 1, 1941. The records of the First 
National Bank of Chicago disclose that on October 9, 1941 R. E. Crummer & Co. 
exchanged Mrs. Bolman’s 2 $1,000 par Citrus bonds for new Citrus bonds dated 
November 1, 1940 and that the old bonds so exchanged were included in a block 
totaling $37,000 par exchanged on October 9, 1941. (The accounting data ap 
pears at p. 683 of the Report of Investigation.) 

(d) Variances, if any 

The signed statement states that Mrs. Bolman turned her old bonds over to 
R. E. Crummer & Co. through Mr. Turner, who told her that the bonds were 
“called for payment ;” whereas in her subsequent letter she says that she was 
quite satisfied upon further review of the matter that Turner said to her that the 
bonds she owned were callable and in his opinion they probably would be called. 
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etter dated February 8, 1944, to R. BE. Crummer from Miles Scheaffer, secretary 
United Benefit Life Insurance Co 


An analysis of Mr. Scheaffer’s letter and statements made to representatives of 
he SEC and Post Office Department has not been prepared for the reason that my 
previous testimony before the subcommittee contains a complete record of this 
phase of the Commission's investigation 


Pat APIA 


thet I hed « creat deal of 

ef theese Floride refundisg situations, 

your firm dn bringing ahoet fair ad5 

taxpayers of the verioue political sub 

deel to Ge with the rapid growth end . 

Ten years, pos 2 re tian ety otlcr ever 

combined. The coumties anf samitipealities tre 

wathout eny Coubt in my sigd, hae deen due princi pel 

cerrecting and hamiling a “eick” tite tion. 

Gur Cltres County purcheses whic! were investicured by Lire Reutcli have 

worked out to cur entire ratiefsetion ard we have no sempleinte of any 
or character to make. If the Securities and Sxphanee Sommberion re~ 

quests any further information from us, ~e shmll be only too cled 


VMITe® TO Steve Stucen 
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Letter dated February 17, 1944, to R. E. Crummer from Clara B. Cassidy, 
national secretary, Supreme Forest Woodmen Circle 


An analysis of Miss Cassidy’s letter and statements made to representatives of 
the SEC and Post Office Department cannot be presented because Miss Cassidy 
was not interviewed. 


OED oe 
> 7. 


Supaune, Forest Wooome ny Cincce: 
cusien © caeeat Gana Nese, 


seh ene. Ceraprany 


» K. £. Crummer 
- Be Crummer & Company, Inc. 
200 Schweiter Bullding 
ichite 2, Kanees 


Dear Mr. Crummer: 


On February 1, 1944, Mr. George *. 
ecurities Investigator, a representative 
securities and Exohange Comalssion,: calle 
Investment Bureau of the Supreme Forest soot 
nd requested pergission to examine the file 
society with respect to Citrus County, Fix 
Bridge Refunding Bonds. 


s 


The Investment Bureau files concerning this situation 
were turned over to him and he made copies of certain 
letters between the K. £. Crummer and Company and the 
Investment Bureau of the Supreme Porest Woodmen Circle. 

He did not definitely state his reasons for exagining the 
file except to say that it was no reflection on the R. E. 
Crammer and Company. During the course of the examination 
of our file, Mr. Reutell was informed that we hed been 
doing business with R. E. Crummer end Company over « long 
period of years and that we had no complaint to make both 
with respect to any securities sold to us and refunding 
bonds received in exchange for any of our bonds committed 
to a refunding supervised by K. Z. Crummer end Company. 


Yours truly, 


National Secretary 
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Letter dated February 2, 1944, from C. R. Nuttle to R. E. Crummer 
(A photostat of said letter is hereto attached) 


C. R. Nuttle appears to be the same party as Charles R. Nuttle who was a 
witness before the grand jury in the Crummer case. 


(a) Summary of letter 


The letter, which is a response to Crummer’s communication of December 28. 
1943, says that Nuttle did not complain to representatives of the SEC; that dur- 
ing the preceding summer a post office inspector called to see him during his 
absence and never returned. The letter continues to the effect that Nuttle 
appreciated the service of the Crummer companies in looking after his invest- 
ments during the depression years. 


(b) Summary of customer's statement 


On February 2, 1944, C. R. Nuttle, although refusing to sign a statement, gave 
certain information regarding his transactions with R. E. Crummer & Co. He 
said that some years ago he purchased $5,000 Panama City, Fla. bonds from the 
Brown-Crummer Co. and that after the bonds defaulted he turned them over to 
Brown-Crummer Co. for collection and refinancing. He added that during the 
following years he received certain checks for interest and that shortly after 
June 20, 1942, he received a letter from R. E. Crummer & Co. to which was 
attached a form for consent to the refunding plan. He said that the part con- 
cerning the repurchase of interest and the refunding of the same into new bonds 
may have been explained to him, but he does not recall any such explanation. 
He concluded by stating that as far as he knew he had never been advised 
whether his bonds or coupons were in judgment or whether any collection had 
been made on them. (Said statement appears on p. 412 of the Report of 
Investigation. ) 


(c) Details of the handling of the bonds of this customer 

The accounting summary shows that for the coupons and accrued interest in 
connection with said $5,000 in Panama City bonds, R. E. Crummer & Co. received 
new bonds and cash in the amount of $3.591.72 and it paid to Nuttle a total of 
$1,437.50, giving it a profit of $2,154.22. (The accounting data appears at p. 415 
of the Report of Investigation.) 


(d) Variances, if any 


The letter contains no retractions and in fact states that the writer did not see 
the post office inspector who called at his office during his absence. 
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Letter dated January 1, 1944, to R. BE. Crummer from Georgia B. Skaer. The 
letter states that it had been read and approved by Mr. Skaer, (A photostat 
of said letter is hereto attached.) 


Mrs. Skaer was not a witness before the grand jury in the Crummer matter. 
(a) Sunynary of letter 


The letter, which appears to be a response to a communication from Crummer 
says that Messrs. Reutell and Mansfield called on the writer and her husband and 
asked questions about their purchase of Panama City bonds. The letter contin 
nes to the effect that Mr. Skaer repeatedly told Mansfield and Reutell that the 
Skaers placed their confidence in the Crummer Co. and would continue to keep 
their account with the Crummer Co.; that they had bitter experiences with an 
other bond dealer but had no complaint about the manner in which the Crumme1 
Co. had handled a certain matter for them. The letter adds that Reutell and 
Mansfield mentioned that the Skaers should have had interest on interest and 
interest on the total amount of the judgment, and that the Skaers said if the 
money was due they should have had it but even so they felt that the amount 
received Was more than they could have collected through their individual efforts 
The letter adds that although some former salesmen of the Crummer organization 
may have had more zeal than knowledge, the Skaers made no formal complaint 


(b) Summary of statement 


In a signed statement dated August 14, 1943, by Mr. G. P. Skaer, he stated 
that about 1927 he purchased $5,000 par value bonds of Panama City, F'la.; that 
these bonds defaulted in interest and remained in default from 1930 to 1942; 
that a few years after default he turned his bonds over to the Brown-Crumme: 
Co, in accordance with a power of attorney which he gave the company; that 
thereafter he received interest at 2 percent to July 1, 1937; that he received 
nterest at 3 percent from July 1, 1937, to January 1, 1941; and that he there 
ifter received interest at 6 percent from January 1, 1941, to January 1, 1942 
He added that he was led to believe by Roy F. Preston that the interest which 
he received for 2 and 3 percent was the result of a compromise arrangement 
with Panama City and that he was receiving the full amount collected from 
the city after deducting service and litigation expenses. He added that on or 
about January 1, 1942, the original Panama City bonds were exchanged for new 
efunding bonds carrying 4-percent interest (Said statement appears on p. 326 
of the report of investigation. ) 


(¢ Details of the handlin the bonds of this customer 


The accounting summary shows that R. E. Crummer & Co. received a total 
of $8,861.47 in cash and new refunding bonds for the interest due on the said 
Panama City bonds; that it paid to the Skaers a total of $6,566.65; and that it 
realized a profit of $2,294.82 The accounting data appears on p. 328 of the 


report of investigation. ) 


d) Variances, if any 


The letter appears to contain no retractions of anything set forth in the 
statement 
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Letter dated November 16, 1945, addressed To Whom It May Concern from 
Howard Gordon, vice president, First National Bank, Leavenworth, Kans. 


An analysis of Mr. Gordon's letter and statements made to representatives of 
the SEC and Post Office Department is set forth in section III (e) (1) of my 
statement. 
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Letter dated November 15, 1945, addressed To Whom It May Concern from 


Herbert F. Laing, bond supervisor, The Security Benefit Association, Topeka, 
Kans. 


An analysis of Mr. Laing’s letter and statement made to representatives of 
he SEC and Post Office Department is set forth in section III (e) (1) of my 
statement, 
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Letter dated November 13, 1945, addressed To Whom It May Concern from 
Irving B. Parmelee, president, the Leavenworth National Bank 
An analysis of Mr. Parmelee’s letter and statements made to representatives 
of the SEC and Post Office Department is set forth in section III (e) (1) of my 
statement. 
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ExuHisit L 


CHAPTER 15772 oF THE LAWS oF FLORIDA, ACTs oF 1931 


Various provisions of the act are as follows: 

“Sec. 4. Any such unit may obligate itself to redeem any or all of the refunding 
bonds before maturity on such terms and conditions as the resolution authorizing 
such bonds may determine. Bonds subject to redemption shall state the manner 
of giving notice of intention to redeem (which may be by publication without 
actual notice), and when such notice has been given such bonds shall not bear 
interest after the date fixed in such notice of redemption, nor shall coupons 
maturing thereafter be valid, provided that adequate funds for their redemption 
shall have been provided and set aside by such unit. * * * 

Sec. 8. Bonds issued under this Act may be exchanged for not less than an 
equal principal amount and/or accrued interest of indebtedness to be retired 
thereby, including indebtedness not yet due, if the same be then redeemable 
or if the holders thereof be willing to :urrender the sime for retirement, but 
otherwise shall be sold and the proceeds thereof shall be applied to the payment 
of such indebtedness and/or accrued interest due or redeemable which may be so 
surrendered.” 

“Sec. 9. When sold, the refunding bonds (except as otherwise expressly pro- 
vided) shall be sold pursuant to the terms of a notice of sale which shall be 
published at least twice. The first publication to be not less than seven days 
before the date fixed for the sale and to be published in a newspaper published 
in the unit, or if no newspaper is published in the unit, then in a newspaper 
published in the county, or if no newspaper is published in the county, then in a 
newspaper published in Tallahassee, and in the discretion of the governing body 
of the unit may be published in a financial newspaper in the city of New York. 
Such notices shall state the time and place and when and where sealed bids will 
be received, shall state the amount of bonds, their dates, maturities, denomina- 
tions and interest rate or rates (which may be a mximum rate), interest pay- 
ment dates, an outline of the terms, if any, on which they are redeemable or 
become payable before maturity, the amount which must be deposited with the 
bid to secure its performance if accepted, and such other pertinent information 
as the governing body of the unit may determine. The notices of sale may require 
the bidders to fix the interest rate or rates that the bonds are to bear subject 
to the terms of the notice and the maximum rate permitted by this act. The 
award of the bonds shall be made by the governing body of the unit to the bidder 
making the most advantageous bid which shall be determined by the governing 
body in its absolute and uncontrolled discretion. The right to reject all bids 
shall be reserved to the governing body of the unit. If no bids are received at 
such public sale, or if all bids are rejected, the bonds may be sold without notice 
at private sale at any time within one year thereafter, but such bonds shall not 
be sold at private sale on terms less favorable to the unit than were contained 
in the best bid at the prior public sale. * * * 

“Sec. 11. In case of refunding bonds which are not exchanged for bonds out- 
standing but are sold, only such amount thereof shall be delivered as is necessary 
to provide for the payment of matured bonds and legally accrued interest and of 
such unmatured bonds as the holders thereof have agreed in writing to surrender 
upon payment of a sum not exceeding par and legally accrued interest.” 

“Sec. 12. In the case of refunding bonds which are exchanged for bonds out- 
standing and are not sold, such exchange may be made by the unit without the 
requirement of the publication of any notice thereof.” 
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Exuisir M—Copy or Text or E. Russet Ke_iy ARGUMENT 


IN THE District CourT OF THE UNITED STATES FOR THE DISTRICT OF KANSAS, 
SECOND DIVISION 


No. 2518 


United States of America, Plaintiff. vs. R. E. Crummer & Company et al., 
Defendants 


rRANSCRIPT OF PROCEEDINGS ON HEARING OF MOTION OF DEFENDANTS THAT BECAUSE 
OF THE INFORMATION CONTAINED IN SECTION III OF THE BILL OF PARTICULARS 
FILED RY THE PLAINTIFF PURSUANT TO ORDER OF COURT, DATED MARCH 13, 1945, 
THE INDICTMENT HEREIN BE DISMISSED 


Appearances: Hon. Royce H. Savace, Judge Assigned, Presiding. Rost. B. 
CALDWELL, T. M. LILLARD, FRANCIS X. Buscu, E. R. ‘SLoan, For Defendants R. E. 
Crummer & Company, Roy E. Crummer, Hewen A. Lasseter, C. 8. Turner, William 
J. Meredith ; W. F. LILLeston, Harry F. Castor, For Defendants Roy F. Preston, 
Vernon T. McCombs, Carl A. Morawitz, Harry A. Taylor, Herbert Moon; EUGENE 
W. Davis, E. Russet Kei_iy, ALeEx J. Brown, Jr., Assistant United States Attor- 
ney, Special Assistants te the United States Attorney, For Plaintiff. 

Mr. Davis. May I at this time introduce Mr. E. R. Kelly, Special Assistant to 
the United States Attorney’s office, whose oath of office is on file with the clerk 
und who is appearing with us as counsel in this case. And we would like to 
move his admission for appearance in this case. 

The Court. Be glad to have you appear. 

Mr. Davis. One other preliminary matter, Your Honor. We have had some 
discussion at former hearings as to the Government, as well as the defendants, 
being willing to waive a trial by jury. The Government is ready to announce 
it is willing to waive trial by jury and I have prepared stipulation waiving 
jury, to be delivered to the defendants. I have talked to several counsel for 
defendants and every one I talked to has indicated to me they are likewise 
willing to waive. I have the stipulation prepared for their signature. 

The Court. Are they in accepted form? 

Mr. Davis. It is regular printed form that is customarily used. I think it is 
satisfactory. It has been customarily used in this jurisdiction: “The parties to 
this action hereby waive the intervention of a jury, and agree that this action may 
be tried by the court.” Place for the respective litigants and also blank line for 
the defendants themselves to sign. I assume that form of waiver is in proper 
order. There are ten defendants and we have prepared and signed all ten of 
them. I might as well hand these to counsel for the defendants. 

Mr. Buscu. I have already made my statement to the Court in behalf of the 
defendants that I represent, that we have a number of defendants here, it will 
be necessary to check with individually. I dislike very much to suggest that 
there may be some question about this form of waiver, in spite of its antiquity 
or orthodoxy ; but I rather think the waiver should be signed by the defendants 
themselves. 

The Court. And that waiver does contemplate signature. 

Mr. Busc#. It contemplates individual signature. 

Mr. Davis. As well as by counsel. The form of the indictment. 

Mr. BuscH. I would be reluctant to waive a jury for a defendant, unless the 
defendant signed above mine or below mine. 

The Court. I suggest it is determined as soon as possible what they wish to do 
and sign the waiver that has been prepared and file it with the court. 

Mr. BuscH. Well, some of them are out of town; some in Florida and Chicago. 

The Court. I would like to know as soon as possible. Judge Helvering has 
already asked me about plans of trial of the case in the fall. Of course, you 
have a motion here that might dispose of it. 

Mr. BuscH. We think it will. 

The Court. It may be necessary to make some arrangement with Judge Helver- 
ing, since he will have the docket in September and have a jury here. I would like 
to have it at the earliest convenient date. 

I will hear you on this motion. 

Mr. Davis. May I ask if counsel for all of defendants are represented here this 
morning, so they can be distributed ; in other words, will you distribute? 
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Mr. Buscu. I think so. I think every defendant is represented here by counsel, 
and the local defendants are here in the court room. 

Mr. BuscH. May it please the Court: 

Your Honor has undoubtedly read this motion and I think it is self-explana- 
tory. This is a motion petitioning the Court to construe the contract of October 7, 
1950, which is set forth in full in the bill of particulars and which we claim is the 
base upon which the indictment in this case rests, and (1) to declare as a matter 
of law that it did not, as alleged in the indictment, give the bondholders the right 
to exchange their 1983 bonds for 1940 bonds, and (2) because it is the base of the 
indictment, to dismiss the indictment. 

This is not a demurrer to the indictment, or a re-argument of the demurrer 
heretofore filed. It is a proper motion, in that the bill of particulars filed by 
plaintiff presents a written instrument (the existence and terms of ‘which are 
undisputed) alleged in the indictment to have created valuable rights in certain 
persons, of which they were deprived by a scheme or artifice to defraud. 

This is not a case where a statement in a bill of particulars is made under a 
vedelicet, which would admit of slight variations in the statement. Here we have 
a written contract, set out in haec verba, which is stated by plaintiff, in its bill 
of particulars, to be: “a full, true and correct copy of the alleged agreement of 
October 7, 1940, between the Board of Commissioners of Citrus County and R. E. 
Crummer and Company.” 

It is our claim that the construction, interpretation and legal effect of that 
contract are questions of law for the Court. 

We believe, in the interest of justice to the defendants and as a matter of fair- 
ness to the Court in conservation of its time, that the motion is properly made 
now, rather than after a jury has been impanelled. 

There is ample precedent for such a motion. U.S. v. McKay (45 Fed. Supp. 
1001); U. 8. v. Adams Express Co. (119 Fed. 240). 

The Court. I think the motion is proper. I believe it is unnecessary to cite 
authorities. 

Mr. Buscu. Certainly the new rules which will govern us on and after Septem- 
ber Ist at least, when this case comes on, if it ever comes on for trial, certainly 
not only countenance this motion, but almost demand it under the rules. 

On the hearing of the demurrer, one of our points was that the indictment was 
duplicitous. 

Your Honor will recall that point was vigorously argued by Mr. Lillard. 
Mr. Lillard stressed the absurdity of the Government’s contention that way back 
in 1933, at the height of the depression, defendants induced the so-called persons 
to be defrauded to part with their old noncallable, defaulted six percent bonds 
in exchange for a callable four and one-half percent bond, with a scheme then in 
mind that many years later, in 1940 to be exact, they would induce the Citrus 
County Commissioners, whoever they might then be, to enter into a new contract 
with them by which Citrus County would agree to refund the 1933 callable bonds 
into 1940 noncallable bonds, bearing a lower fixed interest rate; that this con- 
templated 1940 contract would give 1933 bondholders the right to exchange their 
1933 bonds for the contemplated 1940 bonds on a par for par basis, and that the 
defendants at that later date would, by false representations and concealment, 
get possession of their 1933 bonds by paying par and accrued interest for them, 
exchange them for the 1940 bonds, and then sell the 1940 bonds at a premium 
profit to themselves rather than to the bondholders. This is what the Govern- 
ment charges the scheme to defraud was, and it was all conceived as of that early 
time. Mr. Lillard argued the impossibility of such divination or clairvoyance, 
and the absurdity of the contention. 

Your Honor asked Mr. Brown if he thought they could prove any such seven- 
year scheme to defraud, and that the 1940 refunding was the consummation of it. 
Mr. Brown answered “yes.” Your Honor, in overruling the demurrer, suggested 
that you could see where the Government might experience considerable difficulty 
in making that proof, but said, in view of the fact that they had alleged such an 
overall scheme in the indictment and stated they could prove it, you felt com- 
pelled to overrule the demurrer on the ground of alleged duplicity. 

Of course, if the indictment actually charged two or more separate and un- 
related schemes, it would be bad and Your Honor would necessarily have had to 
sustain the demurrer. 

I have stated this not to reargue the demurrer, but to establish the premise 
which counsel for the Government are bound by because they laid it themselves, 
that the indictment is now to be considered as charging a single, indivisible 
complete scheme, and the culmination and consummation of which was the con- 
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tract of October 7, 1940, which the Government claims gave the bondholders the 
right to exchange their 1933 bonds for 1940 bonds on a par for par basis, and 
their deprivation of that right by the defendants. 

Stated otherwise, my point is that it having been settled by the Court’s ruling 
on the demurrer, induced by the Government’s representation of its theory and 
expected proof, that the indictment charges a single, indivisible scheme, the 
essential part of which is the contract of October 7, 1940, which, it is alleged, 
gave the bondholders a right of exchange out of which they were defrauded—if 
the Court now properly construing that contract declares that it gives the bond 
holders no such right, then the alleged single, entire, indivisible, seven-year 
scheme to defraud fails for want of its more essential element, namely, the al- 
leged false pretense and representation and fraudulent concealment that the con- 
tract did contain such a provision. Obviously, if the contract of October 7, -1940, 
does not as a matter of law give the bondholders that right, it fails necessarily, 
as a matter of fact, that the bondholders acquired no such alleged right of ex- 
change, and no case can be maintained which is based upon allegations of repre- 
sentation or concealment of a non-existent fact. That, it seems to us, is too plain 
to require argument. 

It is but a restatement of the above to say that the allegations that the con- 
tract of October 7, 1940, contained within it the right of the bondholders to ex- 
change their 1933 bonds for the 1940 bonds on a par for par basis, and that the 
defendants misrepresented or concealed from the bondholders the facts in that 
regard, constitute the essential material allegations of the indictment. This, of 
course, must be established beyond a reasonable doubt before a conviction of any 
one could be sustained. 

If, as we contend and shall argue, the construction and effect of this October 
7, 1940, contract, the terms of which are not in dispute, and are plain, simple, 
definite and unambiguous, is a question of law for the Court, then the determina- 
tion by the Court that this contract does not give the bondholder the right of 
exchange alleged eliminates from the case this essential, material element, and 
there is nothing to submit to a jury. 

Without attempting to restate the indictment—unnecessary because of Your 
Honor’s exact knowledge of it, as has been shown on the argument of the de- 
murrer,—I do want to very briefly refer to it to emphasize that this alleged right 
of exchange under the October 7, 1940, contract, and the accompanying allega- 
tions that the defendants by misrepresentation and concealment defrauded the 
bondholders of the profits incident to that right, constitute the viscera of this 
assumed single, entire, indivisible scheme to defraud. 

The indictment nowhere charges that the defendants obtained or schemed 
to obtain any money or property from the alleged persons to be defrauded, except 
the premium profit which it is charged they obtained or intended to obtain, (1) 
from the selling of the 1940 bonds to the so-called persons to be defrauded at a 
premium of from one to nine points, and (2) from selling the 1940 bonds to 
others in the open market at the same premium. 

If the contract of October 7, 1940, did not give the bondholders the right of 
a par for par exchange, then there not only was no misrepresentation or con- 
cealment, but the bondholders had no right or interest in the premium received 
by defendants from the sale of the 1940 bonds, and there would, of course, be 
no scheme or intended scheme to defraud bondholders. The indictment shows on 
its face thaf these bondholders, some of whom are named as persons to be de- 
frauded, received par and full accrued interest for their 1933 bonds; indeed, 
some received payment in full of the interest coupon due November Ist, 1941, 
before it was due. If, as we contend, the contract of October 7, 1940, entitled 
them to no more than that, then the entire alleged scheme to defraud is non- 
existent. 

The essential materiality of these allegations that the contract of October 
7, 1940, gave the defendants this alleged right of exchange is clearly evidenced by 
the mailings alleged in the individual counts. Every mailing related either to 
the sale of 1940 bonds at a premium (Counts One to Five, inclusive), or to the 
procedures incident to carrying out of the October 7, 1940, contract (Counts Six 
to Nine, inclusive). 

I emphasize that when you come to what the courts have said is the essential 
in the charge of mail fraud cases, namely: the mailing, the use of the mails to 
defraud, the letters that are alleged, every one of them relate to this October 7 
contract either directly or indirectly as a part of the machinery by which that 
contract was carried out. 
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Now, I do not think it is necessary to waste very much time, and I shall not 
waste any more than Your Honor indicates is necessary, on the proposition, very 
fundamental proposition, that the construction and legal effect of all written 
instruments, whether civil or criminal case, is a question of law for the court 

There is an elemental principle of law expressed in 23 Corpus Juris Secundus 
thus: “The interpretation and construction of writings are exclusively for the 
court.” 

It is a principle of law that applies to both criminal! and civil cases. 

Of course, it is only in rare cases, comparatively, that the guilt or innocence 
of a person depends upon the construction of a legitimate written instrument 
Forgery and false pretense cases are essentially different. There the genuineness 
of the document is involved. 

I think I have in the preparation of this argument read a hundred and fifty or 
two hundred cases on this question and I have only selected a very few of them 
to just recall to Your Honor’s mind the rationale of the rule and the necessity 
for the rule. 

Levy v. Gadsby (7 U. S. (8 Cranch) 180). This was an action of assumpsit for 
the money lent, brought upon a promissory note. The defense to the action was 
usury. The court held that the contract was usurious and the court so instructed 
the jury. The opinion of the Supreme Court was written by Chief Justice Mar- 
shall, in which he said, at page 186: 

“The counsel for the plaintiff has also contended that although the paper writ- 
ing produced cannot, on the face of it, import a usurious contract, yet, as the jury 
might possibly have inferred from it certain extrinsic facts, which would have 
shown the contract not to have been within the act, the jury ought not to have 
been left at liberty to infer those facts. But in this case the question arises upon 
a written instrument, and no principle is more clearly settled than that the con- 
struction of a written evidence is exclusively with the court.” 

An early case that is cited in C. J. and in R. C. L. and American Decisions, and 
I think it is noted in L. R. A.—Cook’s Lessee vy. Carroll (6 Md. 104). I do not 
think it is necessary to read the facts. The statement of the court indicates the 
point. The court directed the jury there that it was up to them to determine 
what the contract meant, in view of all the surrounding circumstances, etc., and 
the Supreme Court said: 

“By this direction the jury were authorized to perform the functions of the 
court, and to decide on the materiality of the facts recited in the patent. It is 
exclusively the province of the court, to interpret all written instruments, and 
to determine the materiality and force of each and all the facts contained in 
them.” 

I direct the Court’s attention particularly to this language, which it seems to me 
explains the rationale of this principle: 

“Were a jury permitted to do this, there would be no certain legal significance 
assignable to any paper, for it would depend upon the peculiar notions of each 
particular jury, under whose supervision it might be brought; and thus a recital 
in a case like the one now before us might be deemed material by one jury, and 
by another as wholly immaterial and unimportant.” 

Another case much cited is the case of Brady v. Cassidy et al., 104 N. Y. 147. 
There the principle and reasoning is stated very much the same as in the Mary- 
land case: 

“The rule is well settled that when the terms and language of a contract are 
ascertained, in the absence of technical phrases”, 

None such here. 

“the meaning of which is obscure, or the existence of latent ambiguities”, 

None in this case. 

“rendering the subject-matter of the contract uncertain and doubtful, the office 
of interpreting its meaning belongs to the court alone.” (Citing cases.) “It 
would be a dangerous practice to establish, where parties have reduced their 
contracts to writing, and defined their meaning by plain and unequivocal lan- 
guage, to subject their interpretation to the arbitrary and capricious judgment 
of persons unfamiliar with legal principles and settled rules of construction.” 
The court stated that there was no such ambiguity in the language of the con- 
tract “as made it necessary or proper to refer its meaning to the jury.” 

The last civil case is Russell vy. Arthur (17 8. C. 477). The Supreme Court 
said, at page 479: 

“The request to interpret the contract in a particular manner was substan- 
tially a request that the court, and not the jury, should construe the contract. 
There was no evidence of the contract except the defendant’s letter of July 18, 
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1877, and we think it was error in the circuit court judge to refer the construc- 
tion of that letter to the jury, instead of construing it himself. The fact that 
it was obscure and inconsistent in its different parts, making it difficult to under- 
stand, could not alter the rule that the court and not the jury should construe 
a contract in writing.” 

And further, on page 480, said: 

“Where or not there was a contract might be a question for the jury, but when 
there was no doubt about the existence of a contract, and the only question was 
about the meaning of that contract, which was in writing, then the construc- 
tion was a question of law for the court. ‘The construction of a written con- 
tract is a question of law for the court, and it is error to submit such question 
to the jury. * * * The rule that the obligation is upon the court to expound a 
written contract exists in as full force when the contract rests in a number of 
letters and answers as when it is embodied in a single instrument. * * * The 
obligation of the court to expound the meaning of written instruments to the 
jury, and not to submit such questions to them, embraces every species of writ- 
ing, contracts, records, deeds, wills and all others’.”’ 

Now, I want to call the Court’s attention to a few pertinent criminal cases, 
which are very hard to find because, as I stated a little earlier, it is seldom that 
the guilt or innocence of a man depends upon a legitimate written instrument. 

State vy. Comer (176 Wash. 257) was an embezzlement case. A written instru- 
ment was involved which defendant claimed established a debtor-creditor rela- 
tionship. This the state denied. The possibility of a legal conviction was there- 
fore dependent upon the construction and effect of this written instrument. The 
court construed the instrument (in this case against the defendant) and 
instructed the jury as to its meaning and effect. Defendant claimed this was 
error. The Supreme Court of Washington said: 

“The interpretation to be given legal instruments, whether the procedure be 
civil or criminal, is a matter of law for the court and not a question of fact for 
the jury.” (Citing other Washington cases. ) 

The case of Oregon v. Moy Locke (7 Ore. 54) was a case where a Chinaman 
was convicted of kidnapping another Chinaman’s wife. (It seems to have been 
a crime in that state.) His defense was a written agreement executed by the 
parents of the kidnapped lady, under which he acted. The laws of China under 
which it was claimed the contract was drawn, and the effect of the laws of China 
as to the legality of such a contract were involved. The trial court left the 
entire question to the jury. Upon appeal the Supreme Court of Oregon, quoting 
largely from Story’s “Conflict of Laws”, said: 

“All matters of law are properly referable to the court, and the object of proof 
of foreign laws is to enable the court to instruct the jury what, in point of law, 
is the result of the foreign law to be applied to the matters in controversy before 
them. * * * When the evidence admitted consists entirely of a written docu- 
ment, statute or judicial opinion, the question of its construction and effect is 
for the court alone. * * * The construction and effect of the written agreement 
introduced in evidence was a question of law for the court, which should not 
have been left to the determination of the jury. And the last instruction of the 
court, which undertook to submit the construction and effect of that legal agree- 
ment to the jury was erroneous.” 

The judgment of conviction was reversed. 

The Court. I do not blame the trial judge. I think if I had to try a law of 
China I would leave it to the jury. 

Another case directly in point is State v. Patterson, (68 Me. 473). There the 
defendant was indicted and convicted of sending an extortion letter to the com- 
plaining witnesses. The prime question involved was whether it was the func- 
tion of the court or the jury to interpret the letter. The court, on review, said: 

“As a rule, in both in civil and criminal cases, cases of libel to some extent 
excepted, writings are to be expounded by the court. Whenever a paper can be 
understood from its own words, its interpretation is a question of law for the 
court.” (Citing other Maine cases.) “Wills, deeds and other contracts usually 
fall under this classification. In such cases the meaning of the instrument, the 
promises it makes, the duty or obligation it imposes, is a question of law for the 
court.” 

The last case I cite in this connection is State v. Brown (171 Mo. 477). It 
seems to me this case is pretty close to the facts in the case we have. 

This was an embezzlement case. The defense was that there had been no 
embezzlement in view of written correspondence between the parties, which estab- 
lished a principal-agent relationship. The court left the meaning of the cor- 
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respondence to the jury as a question of fact. The Supreme Court of Missouri 
held this erroneous and said: 

“The court evidently based this instruction upon the contract enclosed in the 
letter from Brewn to Hardwick. This was a misconception of the duty of the 
court; it was not for the jury, as before stated, to determine the legal effect of 
the contract. The telegram and the contract, which this court holds under the 
evidence was ratified by Hardwick, either established the relation of principal 
and agent between these parties, or it failed to do it, and it was the duty of the 
court to interpret this written evidence.” 

If this case is submitted to a jury and the jury should return a verdict of 
guilty as to any defendant, there would be inherent in that verdict a finding by 
the jury that the contract of October 7, 1940, gave the bondholders the right 
of exchange. By no other reasoning could a verdict be justified. This is the 
finding of a question of law which the jury has no right to make. 

Now, those are only a few of the many, many cases available on that subject. 
You cannot pick up an encyclopedia or digest under the head of written instru- 
ment and fail to run into pages and pages of that, and it applies equally in civil 
and criminal cases. 

Now, before taking up an analysis of this contract as bearing on the statement 
I have previously made, that the allegations with respect to this contract and 
the right of exchange it gives constitutes the very viscera of this indictment, 
I just want to recall to Your Honor’s mind some specific conditions of the in 
dictment with reference to this contract which the jury has no right to make. 

Paragraph 10. That defendants did not disclose to the alleged persons to be 
defrauded the “exchange feature of the refunding program on the par for par 
basis provided for” in the contract. 

Paragraph 12. That defendants did not disclose to the alleged persons to be 
defrauded the “exchange feature on the par for par basis of the refunding pro- 
gram provided for” in the contract, * * * and “did fail and refuse to account 
to such persons * * * for all or any part of the price in excess of the principal 
amount of said refunding bonds of 1940 realized by the defendants from the sale 
of said bonds.” 

Paragraph 14. That defendants did not disclose to the alleged persons to be 
defrauded “the exchange feature of the refunding program on the par for par 
basis provided for therein, or the fact that said refunding bonds of 1933 could 
and would be exchanged for an equivalent amount of the said refunding bonds 
of 1940 upon surrender tothe * * * exchange agent.” 

Paragraph 16. That defendants offered to sell and sold said 1940 bonds to the 
alleged persons to be defrauded, and failed “to disclose the exchange feature on 
the par-for-par basis of the refunding program provided for” in the contract, “and 
the fact that their said refunding bonds of 1933 would and could be exchanged for 
an equivalent amount of the said refunding bonds of 1940 * * * and failed and 
refused to account to such persons for all or any part of the price in excess of the 
principal amount of the 1940 refunding bonds which was realized by the defend- 
ants from their sale.” 

Paragraph 19 Band C. That defendants by the representations therein stated 
intended to and did defraud and deprive the alleged persons to be defrauded of 
their right to exchange their refunding bonds of 1933 for the new refunding 
bonds of 1940. 

Paragraph 19 F—which I want to emphasize. Defendants represented that 
they “would accord to said persons to be defrauded who had surrendered their 
said refunding bonds to * * * defendants * * * the privilege of purchasing 
the * * * refunding bonds of 1940 at prices above par to be thereafter fixed 
by * * * defendants * * * when in truth and in fact, as the * * * defendants 
well knew, they did not have the right to fix the price at which said persons to 
be defrauded might acquire said refunding bonds of 1940 from them, but on the 
contrary said persons to be defrauded had the right to receive said refunding 
bonds of 1940 in exchange for the said refunding bonds of 1933 on a par-for-par 
basis.” 

It will thus be seen that the indictment charges, and it is, we submit, the basic 
charge of the indictment, that the contract of October 7, 1940, by its terms, gave 
the alleged persons to be defrauded, that is, the holders of the 1933 bonds who 
had sold or contracted to sell them to R. E. Crummer and Company, for par 
and full accrued interest, the right to have exchanged their bonds individually 
for an equivalent amount of 1940 bonds, and that R. E. Crummer and Company 
by the contract acquired no rights whatever in said 1940 bonds. 

It is our earnest contention that the contract of October 7, 1940, grants to 1933 
bondholders no such rights, and no rights whatever. 
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Now, if the Court please, I want to take up an analysis and analyze the October 
7, 1940, contract. It is attached to the bill of particulars if Your Honor wants to 
follow it. Perhaps you are sufficienly familiar with it and it won't be necessary. 

First. This is a contract between Citrus County and R. E. Crummer and 
Company. The bondholders are not parties to it. Second. Your Honor will 
notice it is captioned and described as a “contract of employment.” Third. Your 
Honor may have noticed that the word “exchange” does not once appear in the 
contract. 

The fact that the contract is captioned “contract of employment” is inconsistent 
with the idea that it was a refunding contract for the benefit of 1933 bond- 
holders. The recital preceding Section One bears this out. It says: “In further 
consideration of the valuable specialized services which first party can render 
second party and without which second party cannot afford to risk undertaking 
to accomplish the desired objective, it is mutually understood and agreed”, etc. 

The “employment” is described in the following Section 1 (A) of the contract 
thus: “First party is hereby employed by second party to use its best efforts 
in an endeavor to accomplish a refinancing of the following described refundable 
indebtedness,” (the existing debt is then described, and is referred to afterwards 
throughout the contract as “original bonds,” that is, the 1933 bonds) “by the 
issuance in lieu thereof of refunding bonds to be authorized and issued under 
the direction of second party in accordance with the definite terms and condi- 
tions hereinafter set forth in detail.” 

Note that the refunding bonds were not to be issuéd at all events pursuant to 
a resolution so that anybody affected could claim its benefit, but only in accord- 
ance with the definite terms and conditions of this particular contract between 
Citrus County and R. E. Crummer and Company. 

In passing, we call attention to these words in this section: “In considera- 
tion of the valuable specialized services which first party can render second 
party * * * without which second party cannot afford the risk undertaken to 
accomplish the desired objective.” This risk which Citrus County could not 
afford to take but which R. E. Crummer and Company did take is referred to 
later in the contract, and I will discuss it in that connection. It is very sig- 
nificant, I think. 

Section 1 (B) 1 provides that “The original bonds considered subject to the 
prior portions of this section will be the exact amount of indebtedness of the 
identified classifications found to be outstanding and unpaid when the bond 
register of the identified issue has been carefully balanced.” The Government 
may try to argue from this that this contemplated a par-for-par exchange with 
the old bondholders. The section is subject to no such interpretation. Under 
the law of Florida, any refunding could only apply to the exact amount of the 
old debt, but this does not imply that a refunding contract must be for the sole 
benefit of the old bondholders and require that they get the new bonds on a par- 
for-par basis for their old bonds. Under the Florida law, the county could have 
provided for giving the old bondholders a lesser par amount of new bonds for 
their old bonds. The county could have provided for a par-for-par exchange. 
It could have provided for the issuance of new bonds in exact amount of the 
old debt, and provided that those bonds all be sold (if it thought they could be 
sold at a premium) and use enough of the proceeds to retire the old bonds, and 
put the balance in its treasury to be used to retire principal, or for any lawful 
purpose. It could not under the law provide for the issuance of new refunding 
bonds in a greater par amount than the old bonds—and the law of Florida is 
practically identical with every other law. That is the reason for the provision 
as to the exact amount. The balance of the section emphasizes this. It says: 
“If any of the original bonds are retired, refunding bonds to be issued in lieu 
thereof shall be cancelled,” indicating that they always want to keep the ratio 
between new bonds to be issued and old bonds to be taken on exactly parity, 
“and, if any of the original bonds are now in, or later come into, the possession 
or control of second party, but in such manner that they may not be retired, 
refunding bonds provided to be issued in lieu thereof shall be so issued, at the 
option of second party.” 

Another observation is pertinent in connection with the provision which I have 
just read. What were the circumstances under which the original 1933 bonds 
could be retired? The indictment, paragraph 3, furnishes the answer. In that 
paragraph the retirement or “call” feature of the 1933 bonds is quoted. “The right 
is hereby reserved to select by lot and call and redeem any of the bonds of this 
series on any interest payment date, according to the following schedule: On or 
prior to November 1, 1943, at par and accrued interest at the rate then pre- 
vailing as enforceable and collectible.” 
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Note that the county has the right up to November 1, 1943, to retire any of the 
1933 bonds (selected by lot) by payment of par and accrued interest, with no 
payment of any part of the deferred interest coupon. The significance of this 
provision in the October 7, 1940, contract is this: How can it be argued that that 
contract gave the right to the county to retire and cancel any 1983 bond that was 
in its possession or that might by call and selection come into its possession later 
by paying par and accrued interest on it, and at the same time contemplate that 
bonds not so called and retired could be exchanged by the individual 1933 bond- 
holder for a bond worth, according to the Government's contention, $20 to $90 
above par? 

It must also be kept in mind that by the terms of the 1933 bonds, which are 
fully set forth in paragraph 3 of the indictment, any of these bonds could be 
called and retired at any time by payment of their par and accrued interest 
The construction of the October 7, 1940, contract which the Government contends 
for, as shown by the indictment, in.plies that Citrus County was surrendering 
this right and voluntarily according to the bondholders the right to exchange 
their old 1933 bonds for a more valuable 1940 bond. If the county were actually 
giving up the right they had to call the 1983 bounds at par and interest, wouldn't 
you expect the contract of October 7, 1940, to say so in unmistakably clear lan- 
guage? Also, if, as charged, the 1940 bonds were “more valuable” than the 1933 
bonds (that is, worth more than par) why should the county, without any con- 
sideration, give this greater value away to the 1933 bondholders? Why wouldn't 
the county sell the new bonds at a premium, call and pay for the old bonds at par 
and interest, and keep the balance? 

Section 1 (B) (3). The first clause reads: “That any original bonds now, or 
hereafter during the period of this contract, owned by first party shall be con- 
sidered as subject to conversion hereunder, and, since this is a contract of 
limited and specifically defined employment, the full and complete duty of first 
party being expressed herein, it is hereby specifically agreed that second party 
shall have no control over said original bonds so held as said original bonds are, 
or will be, held by first party in a capacity entirely divorced from the purpose 
for which second party has employed first party’—and note this: “and said 
ownership only assists in that purpose.” That is, the ownership both present 
and future by R. E. Crummer and Company. 

From this it is apparent that a “conversion” was contemplated by the October 
7, 1940, contract. The contention that the conversion meant the right of a 1933 
bondholder to exchange his individual bond for a 1940 bond on a par for par 
basis must, however, find some other support in the contract than the mere use 
of the word “conversion.” 

When R. E. Crummer and Company had assembled—and that word is fre- 
quently used in the contract—assembled the 1933 bonds and presented them to 
the bank for exchange for 1940 bonds, the transaction was deemed a “conver- 
sion.” This would seem to have been in strict compliance with the terms of 
Section X (A) of the contract, which will be discussed later. Much more sig- 
nificant, however, is the double use in this clause of the future tense as dealing 
with bonds owned and to be owned by R. E. Crummer and Company. This em- 
phasized use of the future tense can only mean that it was intended by the con- 
tract that R. E. Crummer and Company should go out and acquire by purchase 
and contract 1933 bonds after the contract was signed, and R. E. Crummer and 
Company was expressly given that right. By the clause I have just read, defi- 
nitely given that right as applying to its present ownership and as applying to 
the bonds to be acquired by it in the future. 

The concluding words in this sentence now under construction are highly sig- 
nificant : “and such ownership” (by R. E. Crummer and Company, that is) “only 
assists in that purpose.” What purpose? Obviously, the refinancing of the 
county’s debt, which without R. E. Crummer and Company’s services, the county 
was unwilling to attempt. 

This, it seems to us, establishes that the contract definitely contemplated that 
R. E. Crummer and Company would invest its own money and lend its own credit 
in the purchase and assembling of the 1933 bonds for presentation to the Exchange 
bank, so that they could be cancelled, and new bonds issued and delivered in their 
place. 

And I want to interpolate there what Your Honor will remember in the indict- 
ment, not in one paragraph but a number of paragraphs. One of the things they 
charge R. E. Crummer and Company did was to solicit these various bondholders 
to send their bonds with draft attached to the First National Bank of Chicago, 
and they thereafter instructed the First National Bank of Chicago to honor the 
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drafts and pay them out of its account and out of its funds. And it is charged 
in the indictment that a substantial amount of the 1933 bonds were handled by 
Rk. E. Crummer and Company in that way, which I say is just exactly what the 
contract. contemplated. 

Section II (A). This section provides that the county should cause the refund- 
ing bonds to be issued and validation proceedings instituted ; that it shall do these 
things through its governing authority and/or proper officials, “including an 
attorney named by it’; that the refunding bonds shall be executed as required 
by law and deposited in escrow with a bank under instructions that said refund- 
ing bonds shall be delivered upon surrender of securities described in Section I 
hereof; and upon payment of the sale price of said refunding bonds if a sale is 
made. The language used nowhere refers to the original bondholder, or to an 
exchange with the individual old bondholder on a par for par basis. The 
language is general; that is, the refunding bonds shall be delivered upon sur- 
render of securities described in Section I hereof. The use in the section of the 
plurals “bonds” and “securities” indicates that the reference is to the 1933 issue 
asa whole. This is made more apparent in later sections. 

Section II (8) provides that upon delivery of the new 1980 bonds Citrus 
County shall cause all accrued interest on the original (1983) bonds to be paid 
to the date of the surrender thereof, or, in the parenthesis, ‘to the effective date 
of a call in the event of the exercise of the option to call said original bonds for 
payment before maturity.” I emphasize that because I think this clear provision 
has a great deal of significance in this contract befere us. This parenthesis is 
significant because, whether called under the terms of the 1933 bonds (already 
referred to) or Section X (D) of the contract of October 7, 1940, the holders of 
the original 1983 bonds would receive cash equal to their par amount, plus 
accrued imterest. 

We have already argued that it is inconceivable that the Citrus County Com- 
inissioners contemplated by this contract of October 7, 1940, a discrimination as 
between 1933 bondholders; that is, under some circumstances paying them cash 
equal to par and accrued interest, and in other instances giving some of them in 
exchange for their 1933 bond a new security worth, according to the Government’s 
contention, $20 to $90 above par. 

We will later call attention to and discuss the fact that under Section X (D) 
Citrus County obligated itself at any time R. E. Crummer and Company so 
requested, to offer the 1940 bonds for sale to provide funds with which to call said 
1933 bonds for payment in accordance with their terms, that is, at par and 
accrued interest. 

There is a proviso in this section as follows: “Provided, however, that if de- 
livery is made at any time except upon an interest payment date common to both 
original and refunding bonds, interest accrued on original bonds and refunding 
bonds may be offset against each other, and the net difference either paid to or 
received from the holder of the original bond.” 

The Government may argue that this language implies a contemplated exchange 
of individual bonds between the original bondholder and the bank. This is not a 
permissible implication. The words “holder of the original bond” would apply 
aptly to R. E. Crummer and Company, because after having assembled the 1933 
bonds as contemplated by the contract, it would be the “holder of the original 
bond.” The provision was necessary in the contract because, obviously, when the 
old bonds were surrendered and new bonds issued and delivered the interest 
as between the two would have to be adjusted. 

Sections III, IV, V, VI and VII concern the terms and provisions of the new 
bonds. As we read them, there is nothing in any of them in any way pertinent 
to the question we are now considering, namely: did the contract of October 7, 
1940, provide that every individual bondholder of a 1933 bond had a right to 
exchange it for a 1940 bond on a par for par basis? We do call attention, how- 
ever, to the fact that Section VII again characterizes the October 7, 1940, contract 
as a “refinancing contract.” This characterization is, to say the least of it, more 
consistent with our theory of the contract than the Government’s. “Financing” 
is generally defined and understood as meaning, “to conduct the finances of’ or 
“provide the finances for.” I took that from Webster’s New International Dic- 
tionary. R. E. Crummer and Company, according to the averments of the 
indictment, did both. The contract, by its terms, obviously contemplated that it 
should do both. 

Section VIII provides that R. E. Crummer and Company shall hold the county 
harmless for designated expenses and services incurred in connection with the 
refunding program. 
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Section IX is highly significant. It provides that “first party shall be com- 
pensated for services rendered, including risk taken in connection therewith.” 
That is the second time that risk clause occurs in the contract. You remember 
it occurred in Section I. The manner is then described. What was the risk 
taken? The risk was certainly not the risk of not being able to carry out the 
merely formal steps connected with the refunding, but must have contemplated 
the use by R. E. Crummer and Company of substantial capital, and the pledging 
= substantial credit. to quickly acquire the 1933 bonds for conversion into 1940 
yonds. 

Another element of risk was the market, namely: if R. E. Crummer and Com- 
pany paid par to take up the 1933 bonds, and then, because of any unforeseen 
market condition, the new bonds went down, there might have been a terrific loss 
to R. E. Crummer and Company. It cannot be argued that the proviso that 
$10,000 should be forfeited by R. E. Crummer and Company in the event of its 
noncompliance with the contract was the only risk taken. This provision was 
only by way of liquidated damages to the county and had nothing to do with 
the much more substantial risks which were involved, to R. BE. Crummer and 
Company. 

Section X (A) says: “The employment of first party hereunder shall be for 
the period beginning with the date hereof and ending at the expiration of the 
performance schedule hereinafter set forth, and shall be exclusive as to this par- 
ticular feature during that period.” This can only mean that if R. E. Crummer 
and Company met its obligations as scheduled the board could not deal with any 
one else, whether that some one else was the holder of a $1,000 bond or a dealer 
holding $100,000 worth of bonds. This was a risk the agreement sought to 
eliminate. What do the words “exclusive as to this particular purpose during 
this period” mean? What is the particular purpose? Obviously the “particular 
purpose” of the contract stated in Section I (A), namely; to accomplish a re- 
financing * * * by the issuance * * * of refunding bonds” to be authorized and 
issued under the direction of second party in accordance with the definite terms 
and conditions set forth in the contract. This is one of the definite terms and 
conditions of the contract and a most vital one. In no other way can the word 
“exclusive” be given any meaning. 

As indicating one of these definite terms and conditions, the first proviso under 
Section X (A) reads: (This, it seems to me, is very persuasive) “Provided, how- 
ever, that unless an extension hereof is granted, first party hereby guarantees 
(1) that on or before (a) March 1, 1941, or (b) ninety days after the deposit 
of executed refunding bonds with the designated escrow bank, which said de- 
posit shall be made as promptly as possible following the validation decree 
covering said refunding bonds becoming final (by lack of appeal or by final ad- 
judication of the Supreme Court of Florida in the event of an appeal) and/or 
(ec) ninety days following final adjudication of any other litigation which might 
prevent the issuance of refunding bonds, whichever date is the last, it will have 
to be converted—the “it” is Crummer—converted sufficient of the original bonds 
into refunding bonds that the total original bonds outstanding on said date will 
not exceed seventy-five per cent of the amount of such original bonds outstand- 
ing as of the date hereof; (2) that within six months after the expiration of the 
period set forth in (1) above, first party will have converted sufficient of the 
original bonds into refunding bonds that the total original bonds then outstand- 
ing will not exceed fifty per cent of the amount of such original bonds outstand- 
ing as of the date hereof; (3) that, within six months after the expiration of the 
period set forth in (2) above, first party will have converted the entire amount 
of the original bonds into refunding bonds. 

Note the language in each situation is not that R. E. Crummer and Company 
shall have caused the conversion of the designated percentage, but that first 
party, R. E. Crummer and Company, will have converted. This language cer- 
tainly contemplates that it is R. E. Crummer and Company, and not the indi- 
vidual bondholders, who are going to do the converting. 

This is reinforced by what follows, that is, the provision that R. E. Crummer 
and Company shall forfeit $10,000 deposit “if first party fails or refuses to make 
the volume of conversions hereinabove provided for.” This definitely con- 
templates the delivery by R. E. Crummer and Company to the bank of old bonds 
in volume in exchange for the new refunding bonds. The language is utterly 
inconsistent with the idea that an individual bondholder could present an old 
1933 bond to the bank and receive a new 1940 refunding bond therefor. 

There is likewise a significance in the provision with respect to the deposit of 
the $10,000. That was to be $10,000 par value of original bonds for which “re- 
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funding bonds may be substituted * * * when the same are ready for delivery.” 
This definitely contemplates an ownership by R. E. Crummer and Company of 
$10,000 original bonds and $10,000 of the 1940 bonds when the same were ready 
for delivery. 

In a third proviso it is stated: “Provided further, that first party shall have a 
fixed and continuous right to contemplate its employment undertakings under 
this contract if it meets the conversion schedule guaranteed in (1) or (A) of this 
section.” This, together with what has gone before, implies an “exclusive em- 
ployment” under a “refinancing contract” to “effect conversions” according to 
a guaranteed schedule. This likewise is utterly inconsistent with the idea that 
an individual bondholder had the right to present a 1933 bond to the bank and 
receive a 1940 bond in exchange therefor. 

Section X (D) under this section provides: “That at any time second party 
may be so requested by first party, such of said refunding bonds (any part or all) 
as may be sold under the law shall be offered for sale in the manner provided by 
law, such sale to be for the purpose of providing funds with which to call for 
payment any of the original bonds which may be callable, or with which to pay 
such of the original bonds as the owners thereof have agreed in writing to accept 
payment before maturity.” 

A lot of allegations here that R. E. Crummer and Company solicited holders of 
the 1933 bonds before their bonds had matured and said, “We will pay you par 
and interest up to November, 1941, although this is only August or September. 
You are getting the benefit of that additional interest.” They agreed to do it 
and did it. 

This would seem to indicate that Citrus County Commissioners, when requested 
so to do by R. E. Crummer and Company, had to offer for sale any part of the 1940 
bonds as might be sold under the law, for the purpose of providing funds with 
which to call for payment any of the original bonds, or with which to pay such 
of the original bonds as the owners thereof had agreed to accept payment of 
before maturity. That would be simply par and interest. 

This language justifies exactly what R. E. Crummer and Company is alleged 
to have done, that is, got the old bondholders to agree to accept payment of their 
1933 bonds before maturity (maturity being the call date). This not only 
destroys the Government’s implication by the averments of the indictment that 
there has been any irregularity in this respect, but provides an unanswerable 
argument that it was never contemplated that every individual holder of 1933 
bond should have a right to present it to the county or to an exchange bank and 
receive a 1940 bond in exchange for it on a par for par basis. Here we have a 
definite provision that at the request of R. E. Crummer and Company the Citrus 
County Commissioners were obliged to sell part of the 1940 bonds to provide the 
money with which to pay such of the original bonds as the owners thereof agreed 
to accept the payment of before maturity. This is the only place in the contract 
where the word “owner” of an original bond is referred to, and that reference is 
as to his having executed an agreement (with R. E. Crummer and Company) to 
receive a cash payment for his bond. 

This provision for sale, at R. E. Crummer and Company’s request, is utterly 
inconsistent with the theory that every individual bondholder had a right to a 
specific exchange. 

In this connection it is pertinent to refer to paragraph 13 of the indictment 
which charges that “pursuant to the terms of the * * * refunding contract of 
October 7, 1940, * * * defendants * * * did request the said board of 
commissioners of Citrus County to advertise, offer and sell such of said re- 
funding bonds of 1940 as would be necessary to provide funds with which to 
call for payment any of the refunding bonds of 1933 as would be outstanding on 
the date upon which said refunding bonds of 1933 were to be called for redemp- 
tion ;” that defendants caused the Board of Commissioners of Citrus County to 
call for payment the said refunding bonds of 1933 and to fix November 1, 1941, 
as the date upon which such refunding bonds of 1933 would be called and re- 
deemed—that is the language—and to publish a notice to that effect. 

In paragraph 17 of the indictment it is charged that R. E. Crummer and Com- 
pany received a fee of 2% per cent. On $490,000, being “the principal amount of 
the said refunding bonds of 1940 sold by the said board of commissioners of 
Citrus County for the purpose of providing funds with which to meet the call and 
redemption of $400,000 principal amount of the said refunding bonds of 1933 on 
November 1, 1941, pursuant to the notice of redemption aforesaid.” 

In other words, the indictment charges that R. E. Crummer and Company did 
request the board of Citrus County commissioners to sell, and they did sell, 
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$490,000 of 1940 bonds to raise the amount of cash necessary to redeem that 
same amount of the old 1933 bonds at par and accrued interest. 

If the Government's contention is correct, it was therefore in contemplation by 
this contract that $490,000 par amount of outstanding 1933 bonds should re 
ceive par and accrued interest, and that the remaining $800,000 should receive 
in exchange for each of the same kind of 1933 bonds interest to date of their 
surrender, and a new bond worth from $20 to $90 above par. No such result 
could have been contemplated. It won’t do to answer that under the e¢all al! 
of the 1933 bondholders could have received, had they wanted to, 1940 bonds in 
exchange for their 1933 bonds. If the contract gave the bondholders the right 
to par for par exchange, then, if the $409,000 bonds sold at a premium, the hold- 
ers of the old 1933 bonds, and not the county, would have been entitled, as a 
matter of right, to that premium. Of course, the contract never contemplated any 
such thing. 

Now, that, if the Court please, runs through the contract. I have scrupulously 
tried to refer to every clause in it and give the Court the benefit of my views in 
respect to it. I emphasize again that there isn’t the slightest suggestion of a 
definite right given to the bondholders. As such, they are not parties to the 
contract. 

I have just a little bit more. There are other very practical observations 
which could be made to indicate that the contract does not provide, and it was 
never intended, that the bondholder was given the right to exchange his in- 
dividual 1983 bond for a 1940 bond. The new bonds are serial bonds, maturing 
in certain amounts each year after the second year, for thirty years. That is set 
forth in the contract in the bill of particulars. The maturity dates would most 
certainly affect the value of the different series of bonds. There were. twenty- 
nine different series. If each individual holder had the right to exchange his 
1933 bond for a 1940 bond, who would determine what 1940 series a given bond- 
holder would be entitled to receive? Obviously, each bondholder, if he had this 
right of exchange and asserted it, would want bonds of the series which had 
the most value. It is equally obvious there would pot be enough of that most 
desirable maturity to take up all of the old bonds. The fact that the 1940 bonds 
were issued in that way would of itself indicate that it was not contemplated 
that they would be individually exchanged. And the fact that no machinery or 
schedule for such exchanges was set up in the contract would seem proof positive 
that no such individual exchanges were even thought of. 

The contract provisions, taken as they read, were intended to and did obviate 
all difficulty in this respect. It is provided in the contract specifically that the 
bonds are to be “assembled” in “volume” by R. E. Crummer and Company and 
surrendered by R. E. Crummer and Company to the bank to be cancelled, and 
that an equivalent amount of the 1940 bonds would then be issued and delivered 
by the bank to R. E. Crummer and Company. I say there is no difficulty in that 
serial situation if you read the contract as it is. 

It is pertinent in this connection to refer to the fact that the commissioners 
of Citrus County and R. E. Crummer and Company knew exactly what language 
to employ where it was designed by a contract to give bondholders the right to 
exchange old bonds for new bonds on a par for par basis. On March 23, 1934, it 
is alleged in paragraph 3 of the indictment, Citrus County made a refunding 
contract with Brown-Crummer Company, which was shortly thereafter assigned 
to R. E. Crummer and Company. It is there charged that the substance of that 
1934 contract was—this is what it provided, according to the allegations of the 
indictment: “for the refunding and readjustment of the debt of said Citrus 
County, as represented in its non-callable 6 percent bonds outstanding in the 
principal amount of $1,511,000, which on or about November 1, 1933, were and 
had been in default as to interest and a part of said principal, by means of issu- 
ing, validating and offering in exchange therefor to the holders of such bonds 
on a par for par basis new callable refunded extended maturity bonds dated 
November 1, 1933” etc., “which said bonds are hereinafter referred to as “re- 
fundings bonds of 1933.” 

There you have the indictment saying that in March of 1934 Citrus County 
and Brown-Crummer, later R. E. Crummer and Company, entered into a con- 
tract which was a contract for par for par exchange, and you have the language 
they used in that contract to effect that purpose, and there is no doubt about 
it, no obscurity in it, no necessity for construction ; it is so plain that he who runs 
may read. I will read that language again. 

The Court. You need not read it again. 

Mr. Buscn. Finally, to read the indictment as one is asked to read it by the 
Government, one is asked to believe that before the contract of October 7, 1940 
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was made any new noncallable bond would sell at a premium, or at least that 
the contract itself would have that effect. There is nothing in the indictment ex- 
cept the bald statement that the 1940 bonds were more valuable. When and how 
did they become more valuable? Obviously, it seems to us, as the result of a 
practical situation within the common knowledge of persons familiar with such 
matters, of which we think the Court certainly will take judicial notice—if not 
judicial, special notice, because of his own experience—that the buying up of 
$800,000 of the outstanding bonds of the county (two-thirds of the amount it 
had outstanding), at par and accrued interest by R. E. Crummer and Company 
boosted the credit of Citrus County to a point where its proposed new obliga- 
tions commanded a premium in the open market. 

But was there any assurance when the contract was signed that the new bonds 
would sell ata premium? There could not be. A “Pearl Harbor” on October 7, 
1941, instead of December 7, 1941, would have made it impossible to sell the new 
bonds even at par. A dozen other imaginable contingencies could have produced 
this same unfortunate result. 

It is very easy in retrospect to look back at this market and say this thing 
went up and up and up—if I had bought on a particular day, look where I would 
be now. But we all know that the market for stocks, and bonds as well, is a very 
uncertain thing. I heard Mr. Schram, of the New York Stock Exchange, once in 
an address liken it to an institution entirely controlled by a gossiping old woman ; 
that whatever she gossiped about affected what happened, and the gossip in 
this case, the old woman, represented all the combined rumors and gossips of 
the world, which had that effect upon the market. Certainly, any number of 
definite events do have the effect of switching the market one way or the other, 
both on stocks and bonds. 

R. E. Crummer and Company, in the face of the unknown, obligated itself, 
under penalty, to assemble the 1983 bonds in volume and take in lieu thereof the 
1940 bonds, whatever they might be worth when issued and delivered. This was 
the agreed refinancing of which the contract speaks. This was the “risk under- 
taken” of which the contract speaks. This is the reason for the continuous, 
exclusive rights of conversion given R. E. Crummer and Company by the terms 
of the contract. 

Now, just to recapitulate, and I am through. 

First. The scheme to defraud alleged in the indictment must be considered as 
a single, entire, indivisible scheme which culminated and was consummated 
by the contract of October 7, 1940, which is said to give the bondholders the right 
to exchange their 1933 bonds for 1940 bonds on a par for par basis. 

Second. These allegations are essential, material allegations forming part of 
this alleged single, entire, indivisible scheme. 

Third. If the contract of October 7, 1940, does not give the bondholders this 
alleged right of exchange, the integral scheme charged falls because of the elim- 
ination from it of these essential, material allegations. 

Fourth. The determination of whether the contract of October 7, 1940, gives 
the bondholder the alleged right of exchange. If the contract does not give 
Court. And I say under the spirit of our present practice to be determined by 
the Court at the very earliest moment, in the interest of the Court’s time and in 
justice to the defendants. 

Fifth. It is clear, from an examination of the contract, that it does not give 
the bondholder the alleged right of exchange. If the contract does no give 
that right of exchange to the bondholder, if the right of conversion was exclusive 
in R. E. Crummer and Company, then it follows as a matter of logic, law and 
fact that R. E. Crummer and Company had the right to receive the 1940 bonds and 
dispose of them as it saw fit; the bondholder had no interest or concern in 
those 1940 bonds, and that the basic allegations of the indictment are just non- 
existent as facts. 

I think for those reasons, if the Court please, that the motion should prevail 
and that Your Honor should on this motion dismiss this indictment. 

Thank you. 


By Mr. Kelly: 

May it please Your Honor: There is much that Mr. Busch has said with which 
the Government could agree, but we would still be forced to disagree with his 
ultimate conclusion. For instance, Mr. Busch begins his argument by stating 
that the contract is an essential part of the scheme to defraud. I will agree 
it is an important part, but it is not essential. If the contract was as Mr. Busch 
has attempted to say it is, and with that we disagree; but if it were that way, 
I say, if the Court please—with all due deference to the able argument Mr. 
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Busch has just made, there would be a scheme to defraud here, and there would 
be alleged within this indictment a single scheme to defraud. 

By that I mean this, if the Court please. I would like to address myself first 
on the theory that the bondholders had no rights under the so-called refunding 
contract, or contract of employment, or whatever they want to call it, of October 
7, 1940. This indictment alleges, if the Court please, with respect to that second 
refunding that, beginning around that time of October 1940, these defendants, 
through their representatives, themselves went out to the persons who held 
bonds—now I am assuming that the contract was not even existing—this indict- 
ment alleges they went to those persons and said—-I am talking of from October 7, 
1940, to September 1, 1941—and they told those people the bonds had been called 
and they could turn the bonds in and they would take care of handling the details 
for them. 

Now, that was false, when they made those representations; they made false 
representations to turn over those bonds. Forget the contract. That was their 
fraud, if the Court please. Further than that, we allege this, that as a result 
of those false misrepresentations many persons were induced to turn those bonds 
over, and once they came into the possession of the defendants they treated them 
as though they were their own property. Now, you cannot do that, if the Court 
please. You are perpetuating a scheme to defraud. 

Let us suppose they did not have a right to do anything under this contract. 
Let us suppose the people never heard of the contract and were not supposed to 
know of it. When the representatives of these defendants went to those people 
saying those bonds have been called, it was not so. “Turn them over to us and 
we will collect them for you.” Gave them a receipt stating on the fact these 
bonds were collected for collection purpose. That is fraud, if the Court please. 

The Court. Just a question. There was a call? 

Mr. KELLY. No, sir; not at the time I am talking about. 

The Court. There was a call on the bonds; I do not recall the date. 

Mr. Ketty. September 14, 1941. 

The Court. But it is in the allegation of the indictment that the defendants 
made the representation a call had been made some time prior to the call? 
They represented that bonds would be called? 

Mr. Ketxy. Both had been and would be. If Your Honor will permit me to 
proceed, I think I will cover what Your Honor has in mind. So that, for that 
period of time—forgetting for the moment the existence of the contract—for 
that period of time we say these representations were falsely made to the persons 
to be defrauded ; that the persons to be defrauded acted upon these representa- 
tions and turned over their bonds, and that thereafter—and this is more evi- 
dence of fraud—thereafter, the indictment says, that after having accepted 
these bonds for collection the defendants treated the bonds they had so received 
for collection as their own property. 

Now, I do not intend at this time to go into a discussion of what the govern- 
ment’s evidence will be at the trial. It probably would not be proper, but I do 
not know how I can really fairly present this case from the Government’s 
standpoint without going into such matter. But in all events, the indictment 
does allege that. The indictment alleges further that continuing from that 
time up to September 5th they collected these bonds in that way. The indict- 
ment further alleges that, having gone out to these persons and having repre- 
sented they would take those bonds and collect them for the persons, that the 
defendants then, with those particular bonds which they had accepted for spe- 
cific purposes, they took those bonds, turned them in and received new bonds 
for them. 

Now, if the Court please, 1 say this with all due respect to the argument of 
counsel, I do not care what the contract may have contained, if I go to Your Honor 
and represent to Your Honor and state facts which are not true, and on the basis 
of that you turn over to me a bond which is something of value, and I say I am 
going to do a specific thing with them, and then I took that bond without your 
permission and use it as my own property, which it is not, and then at a later time 
I take that bond of yours and I tell you I am going to turn it into.the county and 
collect the money coming to you, but I don’t do that; I take it to the county and I 
get something that is more valuable, and then I come to you at a later time—and 
this indictment in effect alleges—I come to you at a later time and say, “Look: 
I turned in your bond and got the money for you and you can have it, or if you 
want to buy a new bond at a premium, non-callable, and will pay me $1,075 for it, 
or $75 difference between what I owe you and what you will have to pay me,” 
I say to the Court that is fraud independent of any contract. 
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Further than that, to come up to Your Honor’s proposition about when the call 
was made, which I think was September 5, 1941, that was an unusual call, in 
the sense that it was not a call of any particular bonds which might be drawn 
hy lot; it was not a call of bonds which were then outstanding, but again, to 
refer to the use of future tense, which Mr. Busch says is contained in this con- 
tract, that was a call in September of bonds which would be outstanding on 
November 1, 1941. 

Now, the indictment alleges, and we expect to prove at the trial, that after that 
time circulation was given to that so-called call and persons were induced, on the 
basis of that call, to turn over their bonds to the defendants for collection. 
(Now, up to this point I have not referred anywhere to the contract.) And that 
is fraud; that, I submit, is the fraud fairly encompassed by the four corners of 
this indictment which it is alleged these defendants perpetrated or intended to 
perpetrate on the persons intended to be defrauded. 

Now, with respect to the contract itself. The contract is entitled a “contract 

of employment.” Forget all the terms of the contract. Forget the uncertainties 
or vagueness of the contract in some places, which we think was deliberate, and 
we expect at the proper time to prove was deliberate. Forget all that, if the 
Court please—what did the contract contemplate? Citrus County had an in- 
debtedness of $1,200,000 outstanding, which, whatever language may have been 
used in the contract, they desired to refund. Now, Citrus County wanted to 
refund new bonds for the bonds which were outstanding. Citrus County could 
not refund with itself, because Citrus County did not own the bonds; they were 
owned by the persons scattered throughout this section of the United States, to 
a creat extent, who held them. So, they enter into a contract with Crummer 
Company, but the Crummer Company did not own the bonds, either, if the Court 
please. 
So, what is contemplated by the contract—forgetting the terms of the con- 
tract—what is contemplated by the contract is that the holders of the bonds are 
going to be induced in some way—certainly there can be no question about this— 
that the holders of the bonds were going to be induced to take these bonds and 
surrender them to the county. And there cannot be any question that that was 
contemplated ; that they were going to be surrendered. 

That is not the same as saying, as Mr. Busch says, could any bondholder walk 
down to Citrus County and say, “Give me a bond.” This indictment does not 
say that. The Government does not intend that, any more than if the United 
States Steel Company was refunding its debt or paying off its debt, if it had any, 
and appointed Stanley Morgan, or some large company, to take care of the 
details of it. You would not walk into the office of the United States Steel Com- 
pany and say, “Give me my money.” That is merely the mechanics. But this 
contract contemplated that the indebtedness of the county would be extended, 
and, in order to do that, they had to go to the persons who held the bond. 

Now, the contract is called a “contract of employment.’ I think this is im- 
plicit in the argument Mr. Busch made; he must be trying to say to Your Honor 
that what this actually was was a contract of purchase between Citrus County 
and the R. E. Crummer Company, because I don’t know any other conclusion you 
can come to, from what he says. 

It is the position of the Government, of course, just as it was the position of 
Citrus County, that R. E. Crummer & Company was the fiscal agent for the pur- 
pose of refunding this debt. Further than that, at the trial we expect to show 
in printed documents, in at least five or six different places in one particular 
document, the county referred to the Crummer Company as the fiscal agent for 
the purpose of this refunding. Now, if they were not appointed as agent, will 
you explain to me, and will Mr. Busch explain, why the county was paying Crum- 
_ Company $25 a bond, or a total of approximately $80,000, to refund this 
debt? 

Now, the Crummer Company did not own the bonds. The bonds, as I say, were 
held generally. What did the contract contemplate? The contract contemplated 
that the Crummer Company would go out and get the bonds assembled—and they 
used such language—get the bonds into the First National Bank of Chicago, and 
the First National Bank of Chicago would issue bond for bond of all the bonds 
turned in for that purpose. There cannot be any question about that. 

And again, and I do not dispute the right of counsel to file such a motion; we 
entirely agree it is a proper matter to bring to the court’s attention at this time, 
but, in order to understand fully that contract, you have to hear testimony. You 
have to hear testimony, if the Court please, so you can understand the position 
in which the various parties were. 
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Now, let me say this to counsel. We have no dispute with any of the authorities 
he presented here this morning dealing with the right of the Court and duty of 
the Court to pass upon the terms of a written instrument, but nevertheless you 
have to have the whole picture before you, of the county on one side, or through 
its county commissioners, and the defendants on the other side. I think it is 
going to be interesting to the Court to know, and I think Your Honor would want 
to know, and I address this particularly to Your Honor, because it appears now, 
in the event there is to be a trial, that Your Honor will sit as a trier of both the 
law and the facts—I think Your Honor will want to know who prepared the 
contract; Your Honor will want to know was there any discussion prior to the 
time, and I am not talking about discussion between party of the first part and 
party of the second part, but I am talking about discussion within and among the 
group of defendants who may be said to make up the party of the first part, prior 
to the time the contract was drawn. You may want to know why certain provi- 
sions were put into the contract. You may want to know why certain language 
was used in place of other language. Certainly I would think Your Honor would 
want to know why the words “fiscal agent” were omitted from this contract, 
when, if they were not being appointed fiscal agent, it would seem to me Citrus 
County was giving away $25 a bond for the purpose of getting Crummer to 
assemble these bonds and get a new bond worth $75 more than the bond turned in. 

In that connection, may I refer to a statement made by Mr. Busch: If these 
bonds were worth a premium of $75 a bond, or whatever amount they may have 
been, why would the county want to give it to the bondholders? I will say the 
same thing back to Mr. Busch. Where the county was paying the Crummer 
Company $25 a bond for doing this, there would be more reason to give it to the 
bondholders than to their agent who is being paid for doing it. It is strange law 
if the agent is going to be paid a commission for doing something for his principal 
and at the same time benefit at the expense of his principal. I do not believe any 
court would justify such conduct as that. 

But now what does the contract itself provide? Within certain limits, I 
think Mr. Busch made a fairly fair analysis of the contract. However, there 
were one or two glaring things that he inadvertently passed over, and I want to 
refer to one of them. He went over most of the provisions, but to refer, for 
example, to Section Ten of the contract, under sub-paragraph B, which recites, 
among other things: 

“That, in order for first party to be able to” (first party was Crummer) “in 
order for first party to be able to supply necessary information to inquiring bond- 
holders, second party does hereby agree it will permit first party to have access 
to all information regarding its financial affairs.” 

Well now, if the bondholders had no interest in this contract; if they were not 
concerned with it, why then go to all the trouble of having the county make its 
books and records available, so the party of the first part may give information 
to inquiring bondholders? 

And, further than that, if the Court please, this certainly was a contract of 
agency, because they are being paid a fee of 2% per cent., or roughly $30,000, 
to act as agent. Agent to do what? Were they agent to go out and buy these 
bonds in the open market? I submit, if the Court please, they were not. I sub- 
mit that nowhere in there—and the terms are not as clear as they might be, 
and at the proper time we are going to show you why they are not. 

But I say about the contruction Mr. Busch in his able argument attempts to 
put on this contract,—I think certainly without hearing any evidence, is certainly 
stretching Your Honor’s right to pass on this contract. I do not question Your 
Honor’s right to pass on the contract, but I think it is going a little far to 
term this contract, which is a contract of employment, under which Crummer 
Company is paid a fee of $25 a bond, under which the county agrees to keep its 
books available to inquiring bondholders, to say in effect that what the county 
was doing was buying the bonds from Crummer and giving Crummer new bonds 
worth $75 more than the old bonds. I submit that construction does not make 
sense. 

The Court. Do you contend that the contract was ambiguous and-that the court 
should hear evidence? 

Mr. Ke.riy. I do not think there is any doubt about it. 

The Court. After evidence of the contract is passed upon it by the parties 
themselves? 

Mr. Key. I am perfectly aware of the parole evidence rule, but Your Honor 
cannot overlook this: it is a criminal case. This is not a suit by a bondholder 
against Crummer Company for any amount of money. This is a prosecution 
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brought in the name of the United States on a charge of mail fraud. And I say, 
if the Court please, the contract being but one element, albeit an important 
element, but not an essential element in this scheme to defraud; I think Your 
Honor, of necessity, sitting there as a trier of the facts or as a trier of the law 
with the jury sitting there, you would be forced, for Your Honor to interpret it, to 
hear all the surrounding testimony, and I do not think there can be any possible 
disagreement with that conclusion. You come to any conclusion you see fit. 

But in respect to this contract—early in the contract, in Section One, there 
is the provision which counsel read and on which I place a different™interpreta- 
tion. IL read from sub-paragraph B (3) of Section One, which refers to"the fact 
starting not at the beginning of a sentence: “that any original bond now or here- 
after during the period of this contract owned by first party shall be subject to 
conversion hereafter,”’—and I do not finish the sentence. I say that is put in 
there for a specific purpose. Bearing in mind the Crummer Company was in 
the securities business, any bonds which may come into their ownership are 
subject to conversion under this contract. 

I think all that provision means, up to that point, is this: for example, if 
any corporation is going to put out a new bond issue and it appoints a brokerage 
house engaged in the business to act as its agent for the purpose of making 
necessary exchanges, it realizes in the course of events, such brokerage firm being 
in the security business might come into possession of those particular securities, 
so it puts that clause in there. 

The Court. You assert that that clause Crummer may convert the bonds, just 
like any other owner, that is, that he is permitted to convert bonds? 

Mr. Ketriy. That is correct. Now, if the Court please, to refer to Section 8 
of the contract, which counsel did refer to, but I do not think he went into details 
of it. Section 8 provides that expenses are to be taken care of by the party of 
the first part. Among those expenses was the payment of fee to the county at- 
torney, and various other fees; also printing of the bonds and the approving 
legal opinion of, I believe, Chicago counsel. And then I quote: “Assembling said 
original bonds and delivering refunding bonds in lieu thereof.” In other words, 
party of the first part, the R. E. Crummer Company, is going to take care of the 
expense of assembling the original bonds and delivering refunding bonds in lieu 
thereof. The expense of delivering them to themselves? 

Now, Section 9 details that the first party shall be compensated for services 
rendered and risks taken. Well now, counsel, of course, lays all the stress upon 
the risks taken and he talks about those risks and the possibility that the market 
might fall. I do not want to go into that at this time, if the Court please; I 
do not think it would be proper, but at the proper time we desire or will—not on 
this argument on this motion—we will go into that question of risks which were 
put on some other persons as a result of the possibility that the market might 
fall. 

But I submit, if the Court please, without burdening Your Honor any further, 
on going into an analysis of the contract—I think Your Honor is pretty well 
familiar with that contract—it is called a contract of employment; it pays com- 
pensation to the party of the first part, the Crummer Company, for acting as 
agent. The contract contemplates the refunding of approximately $1,200,000 
worth of the county’s debt. The contract contemplates that in some way the 
agent of the county, who is the Crummer Company, is going to persuade the 
persons who hold those bonds to turn those bonds in, in order to enable the 
county to issue new refunding bonds in lieu of those bonds. 

And counsel brought in one other element, namely : he said the long-term bonds 
which were issued would sell at a greater premium than would the short-term 
bonds that were being issued, and he said how would you determine, how is it 
going to be determined—if these people are entitled to exchange bond for bond 
basis, how determine whether a ten-year maturity bond or a thirty-year ma- 
turity? In order to determine that, Your Honor has to hear evidence, and we 
will respectfully submit and be prepared to show at trial of the case, if the 
Court sees fit to let it come to trial, that the county gave specific directions to 
the bank that such exchanges were to be made regardless of the maturity; that 
they would issue the bonds indiscriminately out of all the bonds that were to be 
issued. So, I respectfully submit, there may be some other matters I intend 
to cover on the contract, but it is rather a warm day and Your Honor has been 
patiently sitting there all the morning—I submit, in order to determine whether 
a scheme to defraud was coupled in with sale of bonds here, it will require a 
trial. 
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Counsel keeps emphasizing one single, indivisible scheme. I realize that the 
indictment charges one single, indivisible scheme. I think I know what counse! 
is driving at and I think he is anticipating some position he may take at a later 
time in this trial after the evidence has been heard. We won’t agree to the posi- 
tion he will take then, any more than we agree with it now. I do want to say 
this to Your Honor: we stand on the position we took, that this is a single scheme. 

However, there was time, if the Court please, on the question of variance be- 
tween the allegation and the proof, when the courts here thought—if, for ex- 
ample, in a conspiracy charge, one conspiracy was charged and it was proved 
two conspiracies were proven on trial, that was fatal. That was not only a rule 
in the Tenth Circuit, but several other circuits, and continued to be the rule until) 
1935, when the case of Bender v. United States was decided. 

In that case four persons—we will call them A, B, C and D—were indicted on 
a charge of conspiracy to violate the counterfeiting laws of the United States. 
The proof showed at the trial that A, B and C were engaged in one conspiracy, 
and C and D in an entirely different conspiracy. All were convicted. B, who 
was only engaged in one conspiracy, appealed. The Circuit Court of Appeals 
confirmed the decision. Second Circuit, that was, from New York. Later the 
Supreme Court of the United States granted certiorari on two questions: one, 
on whether or not an indictment which charged a single conspiracy would 
support proof which proved not one but two conspiracies, and, second, dealt 
with misconduct of the United States attorney. On the first question the Su- 
preme Court said, it has been thought by some circuits that if one single con- 
spiracy were charged and two lesser conspiracies were proved, that this was 
fatal, and it said thus in the case of Tallman v. United States in this Circuit. 
The rule was laid down in substantially those words. The Supreme Court then 
said, we believe this rule should be modified, and the test should be not whether 
or not more than one scheme has been proved, but whether or not the defendant 
has been injured thereby. 

Following that case it has been decided at least three times in this Circuit, 
and I believe by every other Circuit, that it is the principle, the true rule. I 
merely call that to Your Honor’s attention, not changing any position we have 
taken, but I anticipate—in his motion in every paragraph he refers to this as 
one single scheme, and to such length, I thought that might be a contention they 
will make. 

With respect to this motion at this time, I respectfully submit that on the facts 
before you, Your Honor cannot determine the guilt or innocence of these 
defendants. 

The Court. I think you are not wise when you assume that is one contention 
they will make. It is already in. 

Mr. Ke.xy. Yes, I read the arguments and also the briefs. 

The Court. I recall a case from the Second Circuit which involved two 
transactions. 

Mr. KeLiy. That is the Cohen case, last year. I think he went so far as to say 
there were three. 

The Court. The statute of limitations had run on the first, as I recall. An 
effort was made to link them up as one conspiracy. The court held that was a 
fatal variance. 

Do you have anything further? 

Mr. CALDWELL. If Your Honor please: I want to reply very briefly to the com- 
ments made by Mr. Kelly. In the first place, he proceeds on the theory and 
discusses the situation if you assume the contract is not an essential element of 
the Government’s case, and under that he relies principally, if not wholly, on the 
allegations in the indictment. 

With respect to the calling of bonds, if Your Honor will read the indictment 
closely, you will see that the allegation with respect to that is that these bonds 
would be, were being, and had been called; no segregation of those words. It 
runs through in that verbiage in several different places. But always that alle- 
gation is coupled with the proposition that, by reason of those representations, 
the Crummer Company, that is R. E. Crummer & Company, deprived these bond- 
holders of the right of exchange. That is what this whole lawsuit, if Your Honor 
please, is about, is the question of whether or not they had the right of exchange, 
and by reason of what these defendants did, they lost that right. 

The Court. That is the crux of the case. 

Mr. CALDWELL. That is what the lawsuit is really about. Now, I say when 
you read this indictment, and you read every charge made in it, it finally comes 
down to that question: whether or not as a result of what these people did they 
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lost the right of exchange? Now, if our analysis of this contract is right, they 
did not have the right of exchange, to begin with, and consequently they 
could not have lost, and nothing the defendants did could deprive them of that 
right which did not exist. 

Now, that involves what this contract really means. 

The Court. I am going to hear the evidence in the case. I do not think the 
contract is clear and unambiguous, by any means. For instance, I do agree 
with Mr. Kelly that some emphasis may be placed on this provision in the con- 
tract which gives Crummer the right to convert any bonds which they own or 
may hereafter own. It suggests a possibility that it was intended to thereby 
make it clear that Crummer, the Crummer Company, notwithstanding this 
contract of employment, did own some bonds and might own some others, and 
that the Crummer Company, notwithstanding this contract of employment, 
would be permitted to convert just the same as any other owner. Now, the 
contract does not say that in so many words. I say that is one construction 
that may logically be contended for. 

In a number of instances the contract makes reference to the issuance of 
refunding bonds, in lieu of these refunding bonds in lieu of the original bonds, 
which suggests that parties contemplated an exchange, the issuing of the refund- 
ing bonds in lieu of, or a substitute, or exchange for the original bonds. 

Of course, as Mr. Busch points out, this is a contract between Citrus County 
and Crummer Company. I am not so sure it was intended to be a contract for 
the benefit of these bondholders, or ever intended to definitely fix the rights of 
the bondholders by this particular contract. 

Several things about the contract that are not clear to me, and I do agree 
with Mr. Kelly it is going to be necessary for the Court to hear the evidence. 
Particularly, I am interested in hearing the evidence to determine just what 
construction was placed on this contract by the parties themselves. And then 
there is the further question, it occurs to me, that even if this contract itself 
gave the right to the bondholders to change par for par—if it was otherwise 
contemplated in connection with this bond issue that the bondholders would 
have that right, which Crummer Company had not, the intention of Citrus 
County, that the indictment still might be good. 

I want to hear the evidence in the case. I do not think I can say that this 
contract was so clear and unambiguous that the case can be decided by .construc- 
tion of that contract alone. 

Mr. CALDWELL. Is Your Honor of that opinion to the point where you think it 
would be useless for us to present further argument? We do not want to bore 
you, but we do want to get our views before you. 

The Court. I am going to overrule this motion, but I would like to do this: 
Mr. Busch, I notice Mr. Busch had his argument, or most of it in writing, and 
I would be glad for you to submit to me your memorandum in support of this con- 
tention you make in reference to the proper construction of this contract. And 
if the Government cares to, I would be glad to have its memorandum by way of 
answer. And I would also be glad for you to cover this other point you refer to, 
about fatal variance. 

Mr. Ketiy. Does Your Honor think it is properly before you at this time? 

The Court. No; but it is going to be before me in the lawsuit and I would be 
glad to have that memorandum, so I may have that possibility in advance of the 
trial. 

Mr. KELLY. We will be very happy to do that. 

The Court. I will be glad to have a memorandum, not because I think I will take 
any action on this motion, but because it will finally be necessary for me to con- 
strue this contract, not only in the light of its terms, but the other evidence that 
may properly be presented at the time of trial of the case. 

Mr. CALDWELL. That is the question ultimately for the court to decide, that you 
will have to determine. 

The Court. There isn’t any question about that. Of course, if we were to try 
this case to a jury, the court would give instructions to the jury in regard to the 
contract. I do not think it would be necessary to resort to the language of the 
contract alone. If the Court found it was ambiguous and required explanation 
and heard evidence in explanation of it, such as construction of the contract by 
the parties, that that would be proper instruction to give to the jury on it. 
That is my viewpoint. 

Mr. Buscu. Of course, if the Court please.—going into that question I think 
that I will be very glad to do as the Court suggests, and I would also 
like to submit a few authorities along the line I am now going to speak of. 
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Of course, it is fundamental that you cannot introduce evidence to vary or 
alter the terms of a written instrument. That is fundamental, and that yields 
to very limited exceptions. If the contract contains technical terms, a resort 
may be had to extrinsic evidence to show what those trade terms or technica] 
terms mean. If the contract on its face is ambiguous and there is a latent 
ambiguity, not a patent but a latent ambiguity on the face of the contract, the 
court may hear evidence, and it is only when you have that peculiar term prop- 
osition or ambiguity that you can resort to outside evidence. 

And, further, that having heard that evidence, the matter is still before the 
court; it is not for the jury; it is still before the court, if the court says there 
is anything ambiguous, uncertain or indefinite in this contract, and it is only 
under those circumstances you could hear evidence as to the actual operation 
of the contract, or the construction placed upon the contract by the parties 
themselves, by its performance. When you get all through with that, that 
evidence must be heard by the court and that evidence must be taken to supple- 
ment the contract itself, and then the court must determine that question, and 
that is something entirely separate and apart from the jury’s consideration. 

Now, I am wondering, in this contingency—suppose some of the defendants 
are willing to waive a jury. Suppose we have a jury. I hope that won't 
be the case. But wouid it be a practical matter to submit evidence on this so- 
called ambiguous feature? I cannot see any ambiguity in the contract, myself. 
I think it is perfectly plain. 

The Court. It isn’t plain to me, the construction contemplated that Crummer 
would go out and acquire these bonds. 

Mr. Buscn. That is right ; assemble the bonds in volume. 

The Courr. And I do not see any language in the contract which clearly in- 
dicates that 

Mr. Buscu. There is one line certainly where it says they shall have the right 
to ask the county to call the bonds, not only to take up the bonds, but to pay 
those bondholders who had signified theretofore their willingness to accept, in 
writing, to accept par for their bonds. That contemplates an agreement with 
the bondholder. 

The Court. If that was what was contemplated, it certainly could have been 
set out more clearly. 

Mr. Buscu. I was never in a case where that observation was not an apparent 
observation, how it would have been easy for the parties to have stated those 
things so there would be no trouble. I think that is characteristic of bond house 
contracts. I have had something to do with a great many of them and I never 
could understand why language I could think of could not have been used. 
But I think that is true of every contract open for any construction at all. 

But, coming back to my point, if the Court adheres to that position that it is 
going to hear evidence in connection with this contract, all the evidence that it 
wants to hear in connection with determining what these ambiguities and un- 
certainties really meant, what the parties meant, etc., I am wondering, inasmuch 
as that is and I don’t think there is any question about it——that is abso- 
lutely this case; this case depends on that contract. There isn’t any charge 
here that every bondholder did not get par and interest in full. They were not 
deprived of anything, and only this right of exchange 

The Court. Got some interest in advance. The only thing alleged is a more 
valuable bond which they had a right to acquire. 

Mr. Buscu. And that depends on the contract, so we get back to the contract. 
What I had in mind—might we not have a preliminary hearing on that point? 

The Court. No; I don’t think so. I am really, of course, anticipating that the 
case will be tried without a jury. 

Mr. Busca. I am, too. 

Mr. Ketiy. Could I inquire the approximate time? 

The Court. Yes; I think I will give you some idea about that. Judge Helvering 
told me yesterday he would have a term here commencing September 11th and 
I assume he will have a jury at that time. It just occurred to me after I came 
into the court room this morning and you announced waiving a jury that it might 
be possible to commence the trial of the case, if without a jury, around Septem- 
ber 25th, and that might be true, even if the case is tried by a jury. If tried by 
a jury, I would want to work in with Judge Helvering’s program, so perhaps he 
could dispose of his jury work. 

Mr. LiLLarp. When is the September term of the Court of Appeals? 

The Court. Usually around the second week, I think, in September. 

Mr. Litiarp. I was thinking it was about the last part of September. The 
Panama case is up there. Same counsel will have to be out there on that. 
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The Court. We will avoid a conflict, of course. We will know when that case 
is set in Denver before I actually set this case. 

Mr. CALDWELL. We would like to have an exception allowed in favor of the 
defendants, in connection with Your Honor'’s ruling. 

Mr. BuscH. It will not be before the 25th of September? 

The Court. No. We might be able to start the week before. 

Mr. Lruiarp. In September it is awfully hot here. 

Mr. Busca. It is going to be hot and I am going to be here working and have 
to arrange to get some people out of Service. I was in hopes it would be some 
later than that date, but if Your Honor can say it will not be before Septem- 
ber 25th, it will be a distinct help. 

Mr. Litieston. On behalf of the defendants that I represent, and each of them, 
! desire to take exception to the ruling of the Court on this motion. 

Mr. Buscn. Shall we prepare an order, Your Honor? 

The Court. Yes; you may prepare an order. 

Mr. Davis. As I understand, we will not have a trial in either case before Sep- 
tember 25th. Is that correct? 

The Court. Yes. 

I don’t know that this motion has ever been filed; it was sent to me by mail. 

This concluded the hearing. 


REPORTER’S CERTIFICATE 
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At the tise of the most distressed conditions in Florida f>llowing tne 
general collapse in 1929, Citrus County and Inverness, the county seat, 
had @ total bonded debt of approximately & __. ogeinet which 





the annual interest end principe) charges amounted to anvroximately 

& “2 @ oo . Tt was practically impossible for property owners to pay 
taxes to seet such « tresendous charge under the conditions tnen existing 
and. @6 & consequence, every issue of bonds outstanding against every taxing 
unit within the County unavoidably defaulted. 

In 1954, the Board of County Commissioners authorized a temporary adjust- 
ment whereby the holders of the original @f bonds were delivered in exchance 
therefor = like par value of new refunding bonds bearing 344 for five years, 
with an increase during the next ten years when the original 6% rate again 
became effective, provided the temporary bonds thus delivered were not re- 
tired by the County within the firet ten yetrs either by payment in advance 
of maturity or by the re-iesuance of new bonds. This tezporary settlenent 
proved most beneficial to the tax-myers whose taxes for the supnrort of tiis 
particular class of bomis were substantially reduced wiile bondholders rere 
: likewise greatly benefited inasmuch ss they iemediately began receiving 
prompt interest paysents on the new bonis end @ repidly increasing merket 
value for principsl. 

Following the Geaonstreted benefits to both taxpayers and bondnolders 
which was generally recognized by 1940, the Board of County Commissioners 
suthorined « permenent refinancing progres which it was believed would orove 
bighly beneficial to both the taxpayers and bondholders, tie former by receivine 
ke - @ constant 44 interest charge throughout the life of the bonds and the latter 

being then afforded tne opportunity of Mquideting their holdings at per 
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(the market price of euch bonds being about SO¢ om the original refunding, 
orized in 1934) or reinvesting in the new non-celiable bonds which the Gounty 


then proposed to issue, 
In due time, the bonis authorized by the 1940 agreesent were issued and 


delivered exactly in accordance with the understaniing of the Commissioners and 
in #ll respects in accordance with the laws of the State of Florida. The then 
remaining problem for all the taxpayers of the Gounty who resided in or owned 
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so conclusively proven of such great benefit to the taxpayers of the County, 
the Oity recognised that refunding of 1t® indebtedness was probably the only 
solution of ite problem. Accordingly, it authorized refunding through the 
ease fire (R, BE. Orumeer # Company) which hed renfered the Oounty such sat- 
iefactory service, The Inverness refunding agreesent was specifically author- 
ised by an Act of the Legislature, the plan of settlement was approved by the 
Pederal Court under the provisions of the Municipal Bankruptey Act and, 
according to ay understanding, refunding bonds delivered thereunder in 
exchange for the original bonds without an objection fro any known bolder 
of euch original bonds. 

Following the approval of ali legal requirements by both State and 
Federal Courte which were necessary to the completion of the Inverness 
refinancing program, an attack was directed against the operation by outside 
officials who,for reesons only known to thesselves,were apparently determined 
to deny to the taxpayers of Inverness and the holders of the original in- 
devtednees tne right to edjeet their Aiffioultioe secording to torus 
satiafectory to thopshantgline chich had been approved ty both State and 
Federal Courts. All such attacks were, however, stricken down by the Supreme 
Court of the State of Florida as rapidly as brought to ite attention. 
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| meantine, it appears that verious boldere of Citrus County bonds throughout 
ten commtary whieh hed voluntarily coopersted with 


Ce 
to a tesporery comprosise 1934 pro- 


1 ‘who under the 1940 agreement were then unabbhe to decide 
they would prefer to liquidete their holdings at 100¢ on the dollar or 
tn the new permanent bonds of the County, have been solicited by 

to apparently express some dissatisfaction or complaint at the 
wt Which they my have reseived as bondmolders of the County, with the 
mt wiew of encouraging such bondholders to take some action to 

© suggested or inplied wrong. Since 1954, when the County authorized 
yefanding progres wp to the present tise, the County records do not 
i@ Single complaint fron the holder of © single boat, time intioating thet 
adh } are all quite well satisfied with the treateent which they have 
end any effort to now promote dissatisfaction with or distrust of 
Gounty or the fire through which the County was embled to regain 
stability, is quite apparently promoted for reasons other than 

yt desire to render any constructive service. It is likewise very 
st thet the simultaneous attack which has been directed toward the 


regerding the legelity of 411 proceedings but primarily for the 
a oP 
purpose of creating confusion the will/ooth the taxpayers and 


| SERS whieh were adverse to the interest of the 


Tt would, therefore, appear beyond reasomble question that with both 


_ State and Federel Courts approving the various refunding proceedings in which 
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Citrus County and the City of Inverness have encazed,and no public official 
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representing either the Coumty or the City expressing any objection to the 
proceedings in which they have participated, and not « single bondholder of either 
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tue County or tae City expreseing any objection to the position which they 

have or may now be occupying as creditors that the sotives of ell outside parties 
who gay be connected in any way with such attacks as have been directed,or 
suggested criticiams, are indeed subject to greve suspicion and it is therefore 
our sincere nope that your Committee will promptly conduct a thorough inves- 
tigation of the various refinancing operations in which the County and the 

City have engaged in the past and,so fer as we sre advised, completed to the 
entire satisfaction of all those who have @ proper interest in the gatter, as 
well as each and every party or agency which has taken any part in the pro- 
ceedings, which cast reflection on the good faith, authority end judgsent 

of mot only the loce) officials but the courte approving such proceedings, 
ae activities can have only as their final objection the disruption 

of the fine relationship now existing between tne taxing unite and the creditors 
with an ultiaete result of creating such suspicion thet a renewal of the 
chaotic conditions which have existed in the part might conceivably be 
promoted, We therefore urgently appeal to your Committee that a broad and 
thorough investigation of all such activities should be cade at as early a 

date ae your facilities gay permit and with the intention of aking public 

such findings, togetier with recommendations which we sincerely hope may 

bring inte tue open those responsible for al) interfering tactics and 


undermining efforts by individuale or outside agencies who cannot sincerely 


mve any ricntful connection with or interest in subjects which have arnrrentl 
On CKlaanns anh Tha werminnioes 
been settled to the entire eatts fection of ene emineddale. 
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RE: ATTACHED PHOTOCOPY OF TOCKET MO. 218 DATED 
4/2/39 CONFIRMING PURCHASE OF $137,000 PAR VALUE 
BONDS FROM ED C. WRIGHT & COMPANY, ST. PETERSEURG, 


Sa 
REESE Sa cts a aR 


The bonds listed on this confirmation, with the 


exception of those shown telow, were included in the 


Ether G. Turner claim. 


All bonds dated 6/ 


Of the bonis dated 
inclusive, toteling $5,000 


In other words, $59,000 par value bonds listed on 


onfirmetion were included in the Ethel G: Turner 
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a taceenay Oaneeel 
Washington, D. ¢. 
Res BR, B. Crammer, ot al. 
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Exuisit U—Copy or Securities ExcHANGE AcT oF 1934 


SECURITIES EXCHANGE ACT OF 1934’ 


AND AMENDMENTS 


[Pustio—No. 291—73p Concress] 
(H. R. 9823] 
AN ACT 
To provide for the regulation of securities exchanges and of over-the-counter 
murkets operating in interstate and foreign commerce and through the mails 


to prevent inequitable and unfair practices on such exchanges and markets, 
and for other purposes. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, 


Tirtte I—Recuxuation or Securities ExcHaNces 
SHORT TITLE 


Section 1. This act may be cited as the “Securities Exchange Act 
of 1934.” 


NECESSITY FOR REGULATION AS PROVIDED IN THIS TITLE 


Sec. 2. For the reasons hereinafter enumerated, transactions in 
securities as commonly conducted upon securities exchanges and 
over-the-counter markets are affected with a national public interest 
which makes it necessary to provide for regulation and control of 
such transactions and of practices and matters related thereto, 
including transactions by officers, directors, and principal security 
holders, to require appropriate reports, and to impose requirements 
necessary to make such regulation and control reasonably complete 
and effective, in order to protect interstate commerce, the national 
credit, the Federal taxing power, to prctect and make more effective 
the national banking system and Federal Reserve System, and to 
insure the maintenance of fair and honest markets in such 
transactions: 

(1) Such transactions (a) are carried on in large volume by the 
public re and in large part originate outside the States in 
which the exchanges and over-the-counter markets are located and/or 
are effected by means of the mails and instrumentalities of interstate 
commerce; (b) constitute an important part of the current of inter- 
state commerce; (c) involve in large part the securities of issuers 


1The matter appearing in bold-face type with footnote references represents sections, 
subsections, and subparagraphs as amended by Public, No. 621, 74th Cong., approved May 
27, 1936 

Tbe matter appeiring in italic type with footnote references represents sections, subsec 
tions, and subparagraphs as amended by Public, No. 719, 75th Cong., approved June 25 
1938. 

Footnotes contain the text prior to amendments. Bold-face type without footnote refer 
ences indicates provisions add: d by Public, No. 621, 74th Corg Italic type without foot- 
note references Sadlenees provisions added by Public, No. 719, 75th Cong. 


(1) 
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engaged in interstate commerce; (d) involve the use of credit, 
directly affect the financing of trade, industry, and transportation in 
interstate commerce, and directly affect and influence the volume 
of interstate commerce; and affect the nationa, credit. 

(2) The prices established and offered in such transactions are 

enerally disseminated and quoted throughout the United States and 
Cee countries and constitute a basis for determining and estab- 
lishing the prices at which securities are bought and sold, the 
amount of certain taxes owing to the United States and to the several 
States by owners, buyers, and sellers of securities, and the value of 
collateral for bank loans. 

(3) Frequently the prices of securities on such exchanges and 
markets are susceptible to manipulation and control, and the dis- 
semination of such prices gives rise to excessive speculation, result- 
ing in sudden and unreasonable fluctuations in the prices of securities 
which (a) cause alternately unreasonable expansion and unreason- 
able contraction of the volume of credit available for trade, trans- 
portation, and industry in interstate commerce, (b) hinder the 
proper appraisal of the value of securities and thus prevent a fair 
calculation of taxes owing to the United States and to the several 
States by owners, buyers, and sellers of securities, and (c) prevent 
the fair valuation of collateral for bank leans and/or obstruct the 
effective operation of the national banking system and Federal 
Reserve System. 

(4) National emergencies, which produce widespread unemploy- 
ment and the dislocation of trade, transportation, and industry, and 
which burden interstate commerce and adversely affect the general 
welfare, are precipitated, intensified, and prolonged by manipulation 
and sudden and unreasonable fluctuations of security prices and by 
excessive speculation on such exchanges and markets, and to meet 
such emergencies the Federal Government is put to such great 
expense as to burden the national credit. 


DEFINITIONS AND APPLICATION OF TITLE 


Sec. 3. (a) When used in this title, unless the context otherwise 
requires— 

1) The term “exchange” means any organization, association, 
or group of persons, whether incorporated or unincorporated, which 
constitutes, maintains, or provides a market place or facilities for 
bringing together purchasers and sellers of securities or for other- 
wise performing with respect to securities the functions commonly 
performed by a stock exchange as that term is generally understood, 
and includes the market place and the market facilities maintained 
by such exchange. 

(2) The term “facility” when used with respect to an exchange 
includes its premises, tangible or intangible property whether on 
the premises or not, any right to the use of such premises or prop- 
erty or any service thereof for the — of effecting or reporting 
a transaction on an exchange (including, among other things, any 


system of communication to or from the exchange, by ticker or 
otherwise, maintained by or with the consent of the exchange), and 
any right of the exchange to the use of any property or service. 
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(3) The term “member” when used with respect to an exchange 
means any person who is permitted either to effect transactions on 
the exchange without the services of another person acting as broker, 
or to make use of the facilities of an exchange for transactions 
thereon without payment of a commission or fee or with the payment 
of a commission or fee which is less than that charged the general 

ublic, and includes any firm transacting a business as broker or 
dealer of which a member is a partner, and any partner of any 
such firm. 

(4) The term “broker” means any person engaged in the business 
of effecting transactions in securities for the account of others, but 
does not include a bank. 

(5) The term “dealer” means any person engaged in the busi- 
ness of buying and selling securities for his own account, through 
a broker or otherwise, but does not include a bank, or any person 
insofar as he buys or sells securities for his own account, either indi- 
vidually or in some fiduciary capacity, but not as a part of a regular 
business. 

(6) The term “bank” means (A) a banking institution organized 
under the laws of the United States, (B) a member bank of the 
Federal Reserve System, (C) any other banking institution, wnether 
incorporated or not, doing business under the laws of any State or of 
the United States, a substantial portion of the business of which 
consists of receiving deposits or exercising fiduciary powers simi- 
lar to those permitted to national banks under section 11 (k) of the 
Federal Reserve Act, as amended, and which is supervised and ex- 
amined by State or Federal authority having supervision over banks, 
and which is not operated for the purpose of evading the pro- 
visions of this title, and (D) a receiver, conservator, or other liqui- 
dating agent of any institution or firm included in clauses (A), (B), 
or (C) of this paragraph. 

(7) The term “director” means any director of a corporation or 
any person performing similar functions with respect to any organi- 
zation, whether incorporated or unincorporated. 

(8) The term “issuer” means any person who issues or proposes 
to issue any security; except that with respect to certificates of 
deposit for securities, voting-trust certificates, or collateral-trust 
certificates, or with respect to certificates of interest or shares in an 
unincorporated investment trust not having a board of directors or 
of the fixed, restricted management, or unit type, the term “issuer” 
means the person or persons performing the acts and assuming the 
duties of depositor or manager pursuant to the provisions of the 
trust or other agreement or instrument under which such securities 
are issued; and except that with respect to equipment-trust certifi- 
cates or like securities, the term “issuer” means the person by whom 
the equipment or property is, or is to be, used. 

(9) The term “person” means an individual, a corporation, a 
partnership, an association, a joint-stock company, a business trust, 
or an unincorporated organization. 

(10) The term “security” means any note, stock, treasury stock, 
bond, debenture, certificate of interest or participation in any profit- 
sharing agreement or in any oil, gas, or other mineral royalty or 
lease, any collateral-trust certificate, preorganization certificate or 
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subscription, transferable share, investment contract, voting-trust 
certificate, certificate of deposit, for a security, or in general, any 
instrument commonly known as a “security”; or any certificate of 
interest or participation in, temporary or interim certificate for 
receipt for, or warrant or right to subscribe to or puchase, any of 
the foregoing; but shall not include currency or any note, draft, bill 
of exchange, or banker’s acceptance which has a maturity at the 
time of issuance of not exceeding nine months, exclusive of days of 
grace, or any renewal thereof the maturity of which is likewise 
limited. 

(11) The term “equity security” means any stock or similar secur- 
ity; or any security convertible, with or without consideration, into 
such a security, or carrying any warrant or right to subscribe to or 
purchase such a security; or any such warrant or right; or any other 
security which the Commission shall deem to be of similar nature 
and consider necessary or appropriate, by such rules and regulations 
as it may prescribe in the able interest or for the protection of 
investors, to treat as an equity security. 

(12) The term “exempted security” or “exempted securities” 
shall include securities which are direct obligations of or obligations 
guaranteed as to principal or interest by the United States; such 
securities issued or guaranteed by corporations in which the United 
States has a direct or indirect interest as shall be designated for 
exemption by the Secretary of the Treasury as necessary or appro- 
priate in the public interest or for the protection of investors; securi- 
ties which are direct obligations of or obligations guaranteed as to 
principal or interest by a State or any political subdivision thereof 
or any agency or instrumentality of a State or any political subdivi- 
sion thereof or any municipal corporate instrumentality of one or 
more States; and such other securities (which may include, among 
others, unregistered securities, the market in which is predominantly 
intrustate) as the Commission may, by such rules and regulations as 
it deems necessary or appropriate in the public interest or for the 
protection of investors, either unconditionally or upon specified terms 
and conditions or for stated periods, exempt from the operation of 
any one or more provisions of this title which by their terms do not 
apply to an “exempted security” or to “exempted securities.” 

(13) The terms “buy” and “purchase” each include any contract 
to buy, purchase, or otherwise acquire. 

(14) The terms “sale” and “sell” each include any c»ntract to 
sell or otherwise dispose of. 

(15) The term “Commission” means the Securities and Exchange 
Commission established by section 4 of this title. 

(16) The term “State” means any State of the United States, the 
District of Columbia, Alaska, Hawaii, Puerto Rico, the Philippine 
Islands, the Canal Zone, the Virgin Islands, or any other possession 
of the United States. 

(17) The term “interstate commerce” means trade, commerce, 
transportation, or communication among the several States, or 
between any foreign country and any State, or between any State 
and any place or ship outside thereof. 

(b) The Commission and the Federal Reserve Board, as to matters 
within their respective jurisdictions, shall have power by rules and 
regulations to define technical, trade, and accounting terms used 
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in this title insofar as such definitions are not inconsistent with the 
provisions of this title. 

(c) No provision of this title shall apply to, or be deemed to 
include, any executive department or independent establishment of 
the United States, or any lending agency which is wholly owned, 
directly or indirectly, by the United States, or any officer, agent, or 
employee of any such department, establishment, or agency, acting 
in the course of his official duty as such, unless such provision makes 


specific reference to such department, establishment, or agency. 


SECURITIES AND EXCHANGE COMMISSION 


Sec. 4. (a) There is hereby established a Securities and Exchange 
Commission (hereinafter referred to as the “Commission”) to . 
composed of five commissioners to be appointed by the President 
by and with the advice and consent of the Senate. Not more than 
three of such commissioners shall be members of the same political 
party, and in making appointments members of different political 
parties shall be appointed alternately as nearly as may be practi- 
cable. No commissioner shall engage in any other business, vocation, 
or employment than that of serving as comraissioner, nor shall any 
commissioner participate, directly or indirectly, in any stock-market 
operations or transactions of a character subject to regulation by 
the Commission pursuant to this title. Each commissioner shall 
receive a salary at the rate of $10,000 a year and shall hold office 
for a term of five years, except that (1) any commissioner appointed 
to fill a vacancy occurring prior to the expiration of the term for 
which his predecessor was appointed, shall be appointed for the 
remainder of such term, and (2) the terms of office of the commis- 
sioners first taking office after the date of enactment of this title 
shall expire, as designated by the President at the time of nomina- 
tion, one at the end of one year, one at the end of two years, one 
at the end of three years, one at the end of four years, and one at 
the end of five years, after the date of enactment of this title. 

(b) The Commission is authorized to appoint and fix the com- 
pensation of such officers, attorneys, examiners, and other experts 
as may be necessary for carrying out its functions under this Act, 
without regard to the provisions of other laws applicable to the 
employment and compensation of officers and employees of the 
United States, and the Commission may, subject to the civil-service 
laws, appoint such other officers and employees as are necessary in 
the execution of its functions and fix their salaries in accordance 
with the Classification Act of 1923, as amended. 


TRANSACTIONS ON UNREGISTERED EXCHANGES 


Seo. 5. It shall be unlawful for any broker, dealer, or exchange, 
directly or indirectly, to make use of the mails or any means or 
instrumentality of interstate commerce for the purpose of using any 
facility of an exchange within or subject to the jurisdiction of the 
United States to effect any transaction in a security, or to report 
any such transaction, unless such exchange (1) is registered as a 
national securities exchange under section 6 of this title, or (2) is 
exempted from such registration upon application by the exchange 
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because, in the opinion of the Commission, by reason of the limited 
volume of transactions effected on such exchange, it is not practicable 
and not necessary or appropriate in the public interest or for the 
protection of investors to require such registration. 


REGISTRATION OF NATIONAL SECURITIES EXCHANGES 


Sec. 6. (a) Any exchange may be registered with the Commission 
as a national securities exchange under the terms and conditions 
hereinafter provided in this section, by filing a registration state- 
ment in such form as the Commission may prescribe, containing the 
agreements, setting forth the information, and accompanied by the 
documents, below specified : 

(1) An agreement (which shall not be construed as a waiver of 
any constitutional right or any right to contest the validity of any 
vals or regulation) to comply, and to enforce so far as is within its 
powers compliance by its members, with the provisions of this title, 
and any amendment thereto and any rule or regulation made or to be 
made ediniite: 

(2) Such data as to its organization, rules of procedure, and mem- 
bership, and such other information as the Commission may by rules 
and regulations require as being necessary or appropriate in the 
public interest or for the protection of investors; 

(3) Copies of its constitution, articles of incorporation with all 
amendments thereto, and of its existing bylaws or rules or instru- 
ments corresponding thereto, whatever the name, which are herein- 


after collectively referred to as the “rules of the exchange”; and 
(4) An agreement to furnish to the Commission copies of any 
amendments to the rules of the exchange forthwith upon their 
adoption. 
(b) No registration shall be granted or remain in force unless the 
rules of the exchange include provision for the expulsion, suspension, 
or er ee | of a member for conduct or proceeding inconsistent 


with just and equitable principles of trade, and declare that the 
willful violation of any provisions of this title or any rule or regula- 
tion thereunder shall be considered conduct or proceeding incon- 
sistent with just and equitable principles of trade. 

(c) Nothing in this title shall be construed to prevent any exchange 
from adopting and enforcing any rule not inconsistent with this title 
and the rules and regulations thereunder and the applicable laws of 
the State in which it is located. 

(d) If it appears to the Commission that the exchange applying 
for registration is so organized as to be able to comply with the 
provisions of this title and the rules and regulations thereunder and 
that the rules of the exchange are just and adequate to insure fair 
dealing and to protect investors, the Commission shall cause such 
exchange to be registered as a national securities exchange. 

(e) Within thirty days after the filing of the application, the 
Commission shall enter an order either granting or, after appropri- 
ate notice and opportunity for hearing, denying registration as a 
national securities exchange, unless the exchange applying for regis- 
tration shall withdraw its application or consent to the Commission’s 
deferring action on its application for a stated longer period after 
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the date of filing. The filing with the Commission of an application 
for rezistration ‘by an exchange shall be deemed to have taken place 
upon the receipt thereof. Amendments to an application may be 
made upon such terms as the Commission may prescribe. 

(f) An exchange may, upon appropriate application in accordance 
with the rules and regulations of the Commission, and upon such 
terms as the Commission may deem necessary for the protection of 
investors, withdraw its registration. 


MARGIN REQUIREMENTS 


Seo. 7. (2) For the purpose of preventing the excessive use of 
credit for the purchase or carrying of securities, the Federal Reserve 
Board shall, prior to the effective date of this section and from time 
to time thereafter , prescribe rules and regulations with respect to the 
amount of credit that may be initially extended and subsequently 
maintained on any security (other than an exempted security) reg- 
istered on a national securities exchange. For the initial extension 
of credit, such rules and regulations shall be based upon the follow- 
ing standard: An amount not greater than whichever is the higher 
) 
(1) 55 per centum of the current market price of the security, 
or 
2) 100 per centum of the lowest market price of the security 
during the preceding thirty-six calendar months, but not more 
than 75 per centum of the current market price. 


Such rules and regulations may make appropriate provision with 
respect to the carrying of undermargined accounts for limited 
periods and under spec ified conditions; ‘the withdrawal of funds or 
securities; the substitution or additional purchases of securities; the 
transfer of accounts from one lender to another; special or different 
margin requirements*for delayed deliveries, short sales, arbitrage 
transactions, and securities to which paragraph (2) of this sub- 
section does not apply; the bases and the methods to be used in 
calculating loans, and margins and market prices; and similar 
administrative adjustments and details. For the purposes of para- 
graph (2) of this subsection, until July 1, 1936, the lowest price 
at. which a security has sold on or after July 1, 1933, shall be con- 
sidered as the lowest price at which such security has sold during 
the preceding thirty-six calendar months. 

(b) Notwithstanding the provisions of subsection (a) of this 
section, the Federal Reserve Board, may, from time to time, with 
respect to all or specified securities or transactions, or classes of 
securities, or classes of transactions, by such rules and regulations 
(1) prescribe such lower margin requirements for the initial exten- 
sion or maintenance of credit as it deems necessary or appropriate 
for the accommodation of commerce and industry, — due regard 
to the general credit situation of the country, and (2) prescribe 
such higher margin requirements for the initial extension or mainte- 
nance of credit as it m: 1y deem necessary or appropriate to prevent 
the excessive use of credit to finance transactions in securities. 
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(c) It shall be unlawful for any member of a national securities 
exchange or any broker or dealer who transacts a business in securi- 
ties through the medium of any such member, directly or indirectly 
to extend or maintain credit or arrange for the extension or mainte- 
nance of credit to or for any customer— 

(1) On any security (other than an exempted security) registered 
on a national securities exchange, in contravention of the rules and 
regulations which the Federal Reserve Board shall prescribe under 
subsections (a) and (b) of this section. 

(2) Without collateral or on any collateral other than exempted 
securities and/or securities registered upon a national securities ex- 
change, except in accordance with such rules and regulations as 
the Federal Reserve Board may prescribe (A) to permit under 
specified conditions and for a limited period any such member, 
broker, or dealer to maintain a credit initially extended in conform- 
ity with the rules and regulations of the Federal Reserve Board, 
and (B) to permit the extension or maintenance of credit in cases 
where the extension or maintenance of credit is not for the purpose 
of purchasing or carrying securities or of evading or circumventing 
the provisions of paragraph (1) of this subsection. 

(d) It shall be unlawful for any person not subject to subsection 
(c) to extend or maintain credit or to arrange for the extension or 
maintenance of credit for the purpose of purchasing or carrying 
any security registered on a national securities exchange, in contra- 
vention of such rules and regulations as the Federal Reserve Board 
shall prescribe to prevent the excessive use of credit for the pur- 
chasing or carrying of or trading in securities in circumvention of 
the other provisions of this section. Such rules and regulations may 
impose upon all loans made for the purpose of purchasing or carry- 
ing securities registered on national securities exchanges limitations 
similar to those imposed upon members, brokers, or dealers by sub- 
section (c) of this section and the rules and regulations thereunder. 
This subsection and the rules and regulations thereunder shall not 
apply (A) to a loan made by a person not in the ordinary course 
of his business, (B) to a loan on an exempted security, (C) to a loan 
to a dealer to aid in the financing of the distribution of securities 
to customers not through the medium of a national securities 
exchange, gg a loan by a bank on a security other than an equity 
security, or (E) to such other loans as the Federal Reserve Board 
shall, i such rules and regulations as it may deem necessary or 
appropriate in the public interest or for the protection of investors, 
exempt, either unconditionally or upon specified terms and condi- 
tions or for stated periods, from the operation of this subsection and 
the rules and regulations thereunder. 

(e) The provisions of this section or the rules and regulations 
thereunder shall not apply on or before July 1, 1937, to any loan or 
extension of credit . prior to the enactment of this title or to 
the maintenance, renewal, or extension of any such loan or credit, 
except to the extent that the Federal Reserve Board may by rules 
and regulations prescribe as necessary to prevent the circumvention 
of the provisions of this section or the rules and regulations there- 
under by means of withdrawals of funds or securities, substitutions 
of securities, or additional purchases or by any other device. 

80738 O—53—pt. 1——73 
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RESTRICTIONS ON BORROWING BY MEMBERS, BROKERS. AND DEALERS 


Sec. 8. It shall be unlawful for any member of a national securi- 
ties exchange, or any broker or dealer who transacts a business in 
securities through the medium of any such member, directly or 
indirectly— 

(a) To borrow in the ordinary course of business as a broker or 
dealer on any security (other than an exempted security) registered 
on a national securities exchange «xcept (1) from or through a 
member bank of the Federal Reserve System, (2) from any nonmem- 
ber bank which shall have filed with the Federal Reserve Board an 
agreement, which is still in force and which is in the form pre- 
scribed by the Board, undertaking to comply with all provisions of 
this Act, the Federal Reserve Act, as amended, and the Banking Act 
of 1933, which are applicable to member banks and which relate to 
the use of credit to finance transactions in securities, and with such 
rules and regulations as may be prescribed pursuant to such pro- 
visions of law or for the purpose of preventing evasions thereof, 
or (8) in accordance with such rules and regulations as the Federal 
Reserve Board may prescribe to permit loans between such mem- 
bers and/or brokers and/or dealers, or to permit loans to meet 
emergency needs. Any such agreement filed with the Federal 
Reserve Board shall be subject to termination at any time by order 
of the Board, after appropriate notice and opportunity for hearing, 
because of any failure by such bank to comply with the provisions 
thereof or with such provisions of law or rules or regulations; 
and, for any willful violation of such agreement, such bank shall 
be subject to the penalties provided for violations of rules and regu- 
lations prescribed under this title. The provisions of sections 21 
and 25 of this title shall apply in the case of any such proceedin 
or order of the Federal Reserve Board in the same manner as aah 

rovisions apply in the case of proceedings and orders of the 
Comrnialon, 

(b) To permit in the ordinary course of business as a broker his 
aggregate indebtedness to all other persons, including customers’ 
credit balances (but excluding indebtedness secured by exempted 
securities), to exceed such percentage of the net capital (exclusive 
of fixed assets and value of exchange membership) employed in the 
business, but not exceeding in any case 2,000 per centum, as the 
Commission may by rules and regulations prescribe as necessary or 
ap ee in the public interest or for the protection of investors. 

c) In contravention of such rules and regulations as the Commis- 
sion shall prescribe for the protection of investors to hypothecate 
or arrange for the hypothecation of any securities carried for the 
account of any customer under circumstances (1) that will permit 
the commingling of his securities without his written consent with 
the securities of any other customer, (2) that will permit such 
securities to be commingled with the securities of any person other 
than a bona fide customer, or (3) that will permit such securities to 
be hypothecated, or subjected to any lien or claim of the pledgee, 
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for a sum in excess of the aggregate indebtedness of such customers 
in respect of such securities. 

(d) To lend or arrange for the lending of any securities carried 
a the account of any customer without the written consent of such 
customer. 


PROHIBITION AGAINST MANIPULATION OF SEOURITY PRICES 


Sro. 9. (a) It shall be unlawful for any person, directly or indi- 
rectly, by the use of the mails or any means or instrumentality of 
interstate commerce, or of any facility of any national securities 
exchange, or for any member of a national securities exchange— 

(1) For the purpose of creating a false or misleading appearance 
of active trading in any security registered on a national securities 
exchange, or a false or misleading appearance with respect to the 
market for any such security, (A) to effect any transaction in such 
ee which involves no change in the beneficial ownership 
thereof, or (B) to enter an order or orders for the purchase of such 
security with the knowledge that an order or orders of substantially 
the same size, at substantially the same time, and at substantiall} 
the same price, for the sale of any such security, has been or will 
be entered by or for the same or different parties, or (C) to enter 
any order or orders for the sale of any such security with the know]l- 
edge that an order or orders of substantially the same size, at sub- 
stantially the same time, and at substantially the same price, for the 
purchase of such security, has been or will be entered s or for the 
same or different parties. 

(2) To effect, alone or with one or more other persons, a series 
of transactions in any security registered on a national securities 
exchange creating actual or apparent active trading in such security 
or raising or depressing the price of such security, for the purpose 
of inducing the purchase or sale of such security by others. 

(3) Ifa dealer or broker, or other person salfing or offering for 
sale or purchasing or offering to purchase the security, to induce the 
purchase or sale of any sec urity registered on a national securities 
exchange by the circulation or dissemination in the ordinary course 
of business of information to the effect that the price of any such 
security will or is likely to rise or fall because of market operations 
of any one or more persons conducted for the purpose of raising or 
depressing the prices of such security. 

(4) Ifa deuler or broker, or other person selling or offering for 
sale or purchasing or offering to purchase the security, to make, re- 
garding any security registered on a national securities exchange, 
for the purpose of inducing the purchase or sale of such security, 
any statement which was at “the time and in the light of the circum- 
stances under which it was made, false or misleading with respect 
to any material fact, and which he knew or had reasonable ground 
to believe was so false or misleading. 

(5) For a consideration, received directly or rere se | from a 
dealer or broker, or other person selling or offering for sale or pur- 
chasing or offering to purchase the security, to tateve the payelanne 
or sale of any security registered on a national securities calhidaene 
by the circulation or dissemination of information to the effect that 
the e price of any such security will or is likely to rise or fall because 
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of the market operations of any one or more persons conducted for 
the puree of raising or depressing the price of such security. 

(6) To effect either alone or with one or more other persons any 
series of transactions for the purchase and/or sale of any security 
registered on a national securities exchange for the purpose of peg- 
ging, xing, or stabilizing the price of such security in contraven- 
tion of such rules and regulations as the Commission may prescribe 
as necessary or appropriate in the public interest or for the pro- 
tection of investors. 

(b) It shall be unlawful for any person to effect, by use of an 
facility of a national securities exchange, in contravention of mock 
rules and regulations as the Commission may prescribe as necessary 
or appropriate in the public interest or for the protection of 
investors— 

(1) any transaction in connection with any security whereby any 
party to such transaction acquires any put, call, straddle, or other 
option or privilege of buying the security from or selling the secur- 
ity to another without being bound to do so; or 

(2) any transaction in connection with any security with relation 
to which he has, directly or indirectly, any interest in any such put, 
call, straddle, option, or privilege; or 

(3) any transaction in any security for the account of any person 
who he has reason to believe has, and who actually has, directly or 
indirectly, any interest in oe such put, call, straddle, option, or 
privilege with relation to such security. 

(c) It shall be unlawful for any member of a national securities 
exchange directly or indirectly to endorse or guarantee the perform- 
ance of any put, call, straddle, option, or privilege in relation to any 
security registered on a national securities exchange, in contravention 
of cok rules and regulations as the Commission may prescribe as 
necessary or appropriate in the public interest or for the protection 
of investors. 

(d) The terms “put”, “call”, “straddle”, “option”, or “priv- 
ilege” as used in this section shall not include any registered war- 
rant, right, or convertible security. 

(e) Any person who willfully participates in any act or trans.s- 
tion in violation of subsection (a), (b), or (c) of this section, shall 
be liable to any person who shall purchase or sell any security at a 
price which was affected by such act or transaction, and the person 
so injured may sue in law or in equity in any court of competent 
jurisdiction to recover the damages sustained as a result cf any such 
act or transaction. In any such suit the court may, in its discretion, 
require an undertaking for the payment of the costs of such suit, 
and assess reasonable costs, iaslation reasonable attorneys’ fees, 
against either party litigant. Every person who becomes liable to 
make any payment under this subsection may recover contribution 
as in cases of contract from any person who, i? joined in the original 
suit, would have been liable to make the same payment. No action 
shall be maintained to enforce any liability created under this section, 
unless brought within one year after the discovery of the facts con- 
stituting the violation and within three years after such violation. 

(f) The provisions of this section shall not apply to an exempted 
security. 
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REGULATION OF THE USE OF MANIPULATIV®S AND DECEPTIVE DEVICES 


Sec. 10. It shall be unlawful for any person, directly or indirectly, 
by the use of any means or instrumentality of interstate commerce or 
of the mails, or of any facility of any national securities exchange— 

(a) To effect a short sale, or to use or employ any stop-loss order 
in connection with the purchase or sale, of any security registered on 
a national securities exchange, in contravention of such rules and 
regulations as the Commission may pede as necessary or appro- 
priate in the public interest or for the protection of investors. 

(b) To use or employ, in connection with the purchase or sale of 
any security registered on a national securities exchange or any 
security not so registered, any yee Lytty or deceptive device or 
contrivance in contravention of such rules and regulations as the 
Commission may prescribe as necessary or appropriate in the public 
interest or for the protection of investors. 


SEGREGATION AND LIMITATION OF FUNCTIONS OF MEMBERS, BROKERS, 
AND DEALERS 


Seo. 11. (a) The Commission shall prescribe such rules and regu- 
lations as it deems necessary or appropriate in the public interest or 
for the protection of investors, (1) to regulate or prevent floor 
trading by members of national securities exchanges, directly or 
indirectly for their own account or for discretionary accounts, and 
(2) to prevent such excessive trading on the exchange but off the 
floor by members, directly or indirectly for their own account, as the 
Commission may deem detrimental to the maintenance of a fair and 
orderly market. It shall be unlawful for a member to effect any 
transaction in a security in contravention of such rules and regula- 
tions, but such rules and regulations may make such exemptions for 
arbitrage transactionc, for transactions in exempted securities, and, 
within the limitations of subsection (b) of this section, for trans- 
actions by odd-lot dealers and specialists, as the Commission may 
deem necessary or appropriate in the public interest or for the 
protection of investors. 

(b) When not in contravention of such rules and regulations as 
the Commission may prescribe as necessary or appropriate in the 
public interest or for the protection of investors, the rules of a 
national securities exchange may permit (1) a member to be regis- 
tered as an odd-lot dealer and as such to buy and sell for his own 
account so far as may be reasonably necessary to carry on such odd- 
lot transactions, and/or (2) a member to be registered as a specialist. 
If under the rules and regulations of the Commission a specialist is 
permitted to act as a dealer, or is limited to acting as a dealer, 
such rules and regulations shall restrict his dealings so far as practi- 
cable to those reasonably necessary to permit him to maintain a fair 
and orderly market, ce, Fes to those necessary to permit him to act 
as an odd-lot dealer if the rules of the exchange permit him to act 
as an odd-lot dealer. It shall be unlawful for a specialist or an 
official of the exchange to disclose information in regard to orders 
placed with such specialist which is not available to all members of 
the exchange, to any person other than an oflicial of the excharye, a 
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representative of the Commission, or a specialist who may be acting 
for such specialist; but the Commission shall have power to require 
disclosure to all members of the exchange of all orders placed with 
specialists, under such rules and regulations as the Commission may 
prescribe as necessary or appropriate in the public interest or for 
the protection of investors. It shall also be unlawful for a specialist 
acting as a broker to effect on the exchange any transaction except 
upon a market or limited price order. 

(c) If because of the limited volume of transactions effected on an 
exchange, it is in the opinion of the Commission impracticable and 
not necessary or appropriate in the public interest or for the protec- 
tion of investors to apply any of the foregoing provisions of this 
section or the rules and regulations thereunder, the Commission shal] 
have power, upon application of the exchange and on a showing that 
the rules of such exchange are otherwise adequate for the protection 
of investors, to exempt such exchange and its members from any such 
provision or rules and regulations. 

(d) It shall be unlawful for a member of a national securities 
exchange who is both a dealer and a broker, or for any person who 
both as a broker and a dealer transacts a business in securities 
through the medium of a member or otherwise, to effect through the 
use of any facility of a national securities exchange or of the mails 
or of any means or instrumentality of interstate commerce, or other- 
wise in the case of a member, (1) any transaction in connection 
with which, directly or indirectly, he extends or maintains or 
arranges for the extension or maintenance of credit to or for a 
customer on any security (other than an exempted security) which 
was a part of a new issue in the distribution of which he participated 
as a member of a selling syndicate or group within six months prior 
to such transaction: Provided, That credit shall not be deemed 
extended by reason of a bona fide delayed delivery of any such 
security against full payment of the entire purchase price thereof 
upon such delivery within thirty-five days after such purchase, or 
(2) any transaction with respect to any security (other than an 
exempted security) unless, if the transaction is with a customer, 
he discloses to such customer in writing at or before the completion 
of the transaction whether he is acting as a dealer for his own 
account, as a broker for such customer, or as a broker for some other 
person. 

(e) The Commission is directed to make a study of the feasibility 
and advisability of the complete segregation of the functions of 
dealer and broker, and to report the results of its study and its 
recommendations to the Congress on or before January 3, 1936. 


REGISTRATION REQUIREMENTS FOR SECURITIES 


Sec. 12. (a) It shall be unlawful for any member, broker, or dealer 
to effect any transaction in any security (other than an exempted 
security) on a national securities exchange unless a registration is 
effective as to such security for such exchange in accordance with 
the provisions of this title and the rules and regulations thereunder 

(b) A ro may be registered on a national securities exchange 


by the issuer filing an application with the exchange (and filing 
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with the Commission such duplicate originals thereof as the Com- 
mission may require), which application shall contain— 
(1) Such information, in such detail, as to the issuer and any 
— directly or indirectly a © controlled by, or under 
irect or indirect common control with, the issuer, and any guarantor 
of the security as to principal or interest or both, as the Commission 
may by rules and regulations require, as necessary or appropriate in 
the public interest or for the protection of investors, in respect of 
the following: 


(A) the organization, financial structure and nature of the 
business; 

(B) the terms, position, rights, and privileges of the different 
classes of securities outstanding; 

(C) the terms on which their securities are to be, and during 
the preceding three years have been, offered to the public or 
otherwise; 

(D) the directors, officers, and underwriters, and each secu- 
rity holder of record holding more than 10 per centum of any 
class of any equity security of the issuer (other than an 
exempted security), their remuneration and their interests in the 
securities of, and their material contracts with, the issuer and 
any person directly or indirectly controlling or controlled by, or 
under direct or indirect common control with, the issuer; 

(E) remuneration to others than directors and officers exceed- 
ing $20,000 per annum; 

F) bonus and profit-sharing arrangements; 

G) management and service contracts; 

H) options existing or to be created in respect of their 
securities; 

(I) balance sheets for not more than the three precedin 
fiscal years, certified if required by the rules and regulations o 
the Commission by independent public accountants; 

(J) profit and loss statements for not more than the three 
preceding fiscal years, certified if required by the rules and 
regulations of the Commission by independent public account- 
ants; and 

(IX) any further financial statements which the Commission 
may deem necessary or appropriate for the protection of 
investors. 


(2) Such copies of articles of incorporation, bylaws, trust inden- 
tures, or corresponding dccuments by whatever name known, under- 
writing arrangements, and other similar documents of, and voting 
trust agreements with respect to, the issuer and any person directly 
or indirectly a controlled by, or under direct or indirect 
common control with, the issuer as the Commission may require as 
necessary or appropriate for the proper protection of investors and 
to insure fair dealing in the security. 

(c) If in the judgment of the Commission any information 
required under subsection (b) is inapplicable to any specified class 
or classes of issuers, the Commission shall require in lieu thereof 
the submission of such other information of comparable character 
as it may deem applicable to such class of issuera, 





1152 INVESTIGATION OF THE DEPARTMENT OF JUSTICE 


(d) If the exchange authorities certify to the Commission that the 
security has been approved by the exchange for pen and registra- 
tion, the registration shall become effective thirty days after the 
receipt of such certification by the Commission or within such 
shorter period of time as the Commission may determine. A security 
registered with a national securities exchange may be withdrawn or 
stricken from listing and registration in accordance with the rules 
of the exchange and, upon such terms as the Commission may deem 
necessary to impose for the protection of investors, upon application 
by the issuer or the exchange to the Commission; whereupon the 
issuer shall be relieved from further compliance with the provisions 
of this section and section 13 of this title and any rules or regulations 
under such sections as to the securitfes so withdrawn or stricken. 
An unissued security may be registered only in accordance with 
such rules and regulations as the Commission may prescribe as 
necessary or appropriate in the public interest or for the protection 
of investors. Such rules and regulations shall limit the registration 
of an unissued security to cases where such securtty is a right or 
the subject of a right to subscribe or otherwise acquire such security 
granted to holders of a previously registered security and where the 
primary purpose of bade registration is to distribute such unissued 
security to such holders. 

(e) Notwithstanding the foregoing provisions of this section, the 
Commission may by such rules and regulations as it deems necessary 
or appropriate in the public interest or for the protection of investors 
permit securities listed on any exchange at the time the registration 
of such exchange as a national securities exchange becomes effective, 
to be registered for a period ending not later than July 1, 1935, 
without complying with the provisions of this section. 

(f) Notwithstanding the foregoing provisions of this section, any 
national securities exchange, upon application to and approval of such 
application by the Commission and subject to the terms and conditions 
hereinafter set forth, (1) may continue unlisted trading privileges to 
which a security had been admitted on such exchange prior to March 1, 
1934; or (2) may extend unlisted trading privileges to any security duly 
listed and registered on any other national securities exchange, but such 
unlisted trading privileges shall continue in effect only so long as such 
security shall remain listed and registered on any other national securities 
exchange ;* or (3) may extend unlisted trading privileges to any security 
in respect of which there is available from a registration statement and 
periodic reports or other data filed pursuant to rules or regulations pre- 
scribed by the Commission under this title or the Securities Act of 1933, 
as amended, information substantially equivalent to that available pur- 
suant to rules or regulations of the Commission in respect of a security 
duly listed and registered on a national securities exchange, but such 
unlisted trading privileges shall continue in effect only so long as such 
a registration statement remains effective and such periodic reports or 
other data continue to be so filed.* 

No application pursuant to this subsection shall be approvéd unless the 
Commission finds that the continuation or extension of unlisted trading 


* By sec. 12 of Public, No. 621, 74th Cong., the provisions of this clause do not become 
effec'ive until 90 days after May 27, 1936. 

* Ry sec. 12 of lublic, No, 621, 74th Cong., the provisions of this clause do net become 
effective until 6 mouths after May 27, 1936. 
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privileges pursuant to such application is necessary or appropriate in the 
public interest or for the protection of investors. No application to extend 
unlisted trading privileges to any security pursuant to clause (2) or (3) of 
this subsection shall be approved except after appropriate notice and oppor- 
tunity for hearing. No application to extend unlisted trading privileges to 
any security pursuant to clause (2) or (3) of this subsection shall be 
approved unless the applicant exchange shall establish to the satisfaction 
of the Commission that there exists in the vicinity of such exchange 
sufficiently widespread public distribution of such security and sufficient 
public trading activity therein to render the extension of unlisted trading 
privileges on such exchange thereto necessary or appropriate in the pub- 
lic interest or for the protection of investors. No application to extend 
unlisted trading privileges to any security pursuant to clause (3) of this 
subsection shall be approved except upon such terms and conditions as will 
subject the issuer thereof, the officers and directors of such issuer, and 
every beneficial owner of more than 10 per centum of such security to 
duties substantially equivalent to the duties which would arise pursuant 
to this title if such security were duly listed and registered on a national 
securities exchange; except that such terms and conditions need not be 
imposed in any case or class of cases in which it shall appear to the Com- 
mission that the public interest and the protection of investors would 
nevertheless best be served by such extension of unlisted trading privileges. 
In the publication or making available for publication by any national 
securities exchange, or by any person directly or indirectly controlled by 
such exchange, of quotations or transactions in securities made or effected 
upon such exchange, such exchange or controlled person shall clearly 
differentiate between quotations or transactions in listed securities, and 
quotations or transactions in securities for which unlisted trading 
privileges on such exchange have been continued or extended pursuant to 
this subsection. In the publication or making available for publication of 
such quotations or transactions otherwise than by ticker, such exchange 
or controlled person shall group under separate headings (A) quotations or 
transactions in listed securities, and (B) quotations or transactions in 
securities for which unlisted trading privileges on such exchange has 
been continued or extended pursuant to this subsection. 

The Commission shall by rules and regulations suspend unlisted trading 
privileges in whole or in part for any or all classes of securities for a period 
not exceeding twelve months, if it deems such suspension necessary or 
appropriate in the public interest or for the protection of investors or to 
prevent evasion of the purposes of this title. 

Unlisted trading privileges continued for any security pursuant to 
clause (1) of this subsection shall be terminated by order, after appropriate 
notice and opportunity for hearing, if it appears at any time that such 
security has been withdrawn from li.ting on any exchange by the issuer 
thereof, unless it shall be established to the satisfaction of the Commission 
that such delisting was not designed to evade the purposes of this title or 
unless it shall appear to the Commission that, notwithstanding any such 
purpose of evasion, the continuation of such unlisted trading privileges is 
nevertheless necessary or appropriate in the public interest or for the 
protection of investors. On the application of the issuer of any security for 
which unlisted trading privileges on any exchange have been continued or 
extended pursuant to this subsection, or of any broker or dealer who makes 
or creates a market for such security, or of any other person having a 
bona fide interest in the question of termination or suspension of such 
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unlisted trading privileges, or on its own motion, the Commission shall by 
order terminate, or suspend for a period not exceeding twelve months, 
such unlisted trading privileges for such security if the Commission find 

after appropriate notice and opportunity for hearing, that by reason o 
inadequate public distribution of such security in the vicinity of said 
exchange, or by reason of inadequate public trading activity or of the char- 
acter of trading therein on said exchange, such termination or suspension is 
necessary or appropriate in the public interest or for the protection of 
investors. 

In any proceeding under this subsection in which appropriate notice and 
opportunity for hearing are required, notice of not less than ten days ‘o 
the applicant in such proceeding, to the issuer of the security involved, 
to the exchange which is seeking to continue or extend or has continued or 
extended unlisted trading privileges for such security, and to the exchange, 
if any, on which such security is listed and zegistered, shall be deemed 
adequate notice, and any broker or dealer who makes or creates a market 
for such security, and any other person having a bona-fide interest in such 
proceeding, shall upon application be entitled to be heard. 

Any security for which unlisted trading privileges are continued or 
extended pursuant to this subsection shall be deemed to be registered on a 
national securities exchange within the meaning of this title. The powers 
and duties of the Commission under subsection (b) of section 19 of this title 
shall be applicable to the rules of an exchange in respect of any such 
security. The Commission may, by such rules and regulations as it deems 
necessary or appropriate in the public interest or for the protection of 
investors, either unconditionally or upon specified terms and conditions, or 
for stated periods, exempt such securities from the operation of any 
provision of section 13, 14, or 16 of this title.* 


PERIODICAL AND OTHER REPORTS 


Seo. 13. (a) Every issuer of a security menent on a national 


securities exchange shall file the information, documents, and reports 
below specified with the exchange (and shall file with the Commis- 
sion such duplicate originals thereof as the Commission may 


* Attention is directed to sec. 2 of Public, No. 621, 74th Cong., which reads: 


Src. 2. Any application to continue unlisted trading privileges for any security hereto- 
fore filed by any exchange and approved by the Commission yerecens to clause (1) of 
subsection tr) of section 12 of the Becurities Exchange Act of 1934 and rules and regula- 
tions thereunder shall be deemed to have been filed and approved pursuant to clause (1) ef 
said subsection (f) as amended by section 1 of this act. 


As originally enacted sec. 12 (f) read as follows: 


(f) The Commission is directed to make a study of trading in unlisted securities upon 
exchanges and to report the resrits of its study and its recommendations to Con on 
or before January 3, 1936. Notwithstanding the foregoing provisions of this section, the 
Commission may, by such rules and regulations as it deems necessary or appropriate for 
the protection of investors, pete terms and conditions under which, upon the applica- 
tion of any national securities exchange, such exchange (1) may continue until June Be 
1936, unlisted trading privileges to which a security had been admitted on such ex- 
change prior to March 1, 1934, and for such purpose exempt such security and the issuer 
thereof from the provisions of this section and sections 12 and 16, or (2) may extend 
until July 1, 1935, unlisted trading privilege to any security registered on any other 
national securities exchange which security was listed on such other exchange on March 1, 
1984. A security for which unlisted trading privileges are so continued shall be con- 
sidered a “security registered on a national securities exchange” within the meaning of 
this title. The rules and regulations of the Commission relating to such unlisted tradin 
privileges for securities sha! ante that quotations of transactions upon any nationa 
securities exchange shall a the difference between fully listed securities and 
securities admitted to unlisted ding privileges only. 
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require), in accordance with such rules and regulations as the 
Commission may prescribe as necessary or appropriate for the proper 
protection of investors and to insure fair dealing in the security— 

(1) Such information and documents as the Commission may 
require to keep reasonably current the information and documents 
filed pursuant to section 12. 

(2) Such annual reports, certified if required by the rules and 
regulations of the Commission by independent public accountants, 
and such quarterly reports, as the Commission may prescribe. 

(b) The Commission may prescribe, in regard to reports made 
pursuant to this title, the form or forms in which the required infor- 
mation shall be set forth, the items or details to be shown in the 
balance sheet and the earning statement, and the methods to be 
followed in the preparation of reports, in the appraisal or valuation 
of assets and tiabil ities, in the determination of depreciation and 
depletion, in the differentiation of recurring and nonrecurring in- 
come, in the differentiation of investment and operating income, and 
in the preparation, where the Commission deems it necessary or 
desirable, of separate and/or consolidated balance sheets or income 
accounts of any person directly or indirectly controlling or con- 
trolled by the issuer, or any person under direct or indirect common 
control with the issuer; but in the case of the reports of any person 
whose methods of accounting are prescribed under the provisions of 
any law of the United States, or any rule or regulation thereunder, 
the rules and regulations of the Commission with respect to reports 
shall not be inconsistent with the requirements imposed by such 
law or rule or regulation in respect of the same subject matter, and, 
in the case of carriers subject to the provisions of section 20 of the 
Interstate Commerce Act, as amended, or carriers required pur- 
suant to any other Act of Congress to make reports of the same 
general character as those required under such section 20, shall per- 
mit such carriers to file with the Commission and the exchange 
duplicate copies of the reports and other documents filed with the 
Interstate Commerce Commission, or with the governmental author- 
ity administering such other Act of Congress, in lieu of the reports, 
information and documents required under this section and section 
12 in respect of the same subject matter. 

(c) If in the judgment of the Commission any report required 
under subsection (a) is inapplicable to any specified one or classes 
of issuers, the Commission hall require in lieu thereof of the submis- 
sion of such reports of comparable character as it may deem applica- 
ble to such class or classes of issuers. 


PROXIES 


Sexo. 14. (a) It shall be unlawful for any person, by the use of the 
mails or by any means or instrumentality of interstate commerce or 
of any facility of any national securities exchange or otherwise to 
solicit or to permit the use of his name to solicit any proxy or consent 
or authorization in respect of any security (other than an exempted 
security) registered on any national securities exchange in contra- 
vention of such rules and regulations as the Commission may pre- 
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scribe as necessary or appropriate in the public interest or for the 
protection of investors. 

(b) It shall be unlawful for any member of a national securities 
exchange or any broker or dealer who transacts a business in secur- 
ities through the medium of any such member to give a proxy, con- 
sent, or authorization in respect of any security registered on a 
national securities exchange and carried for the account of a cus- 
tomer in contravention rants rules and regulations as the Com- 
mission may prescribe as necessary or appropriate in the public inter- 
est or for the protection of investors. 


OVER-THE-COUNTER MARKETS 


Sec. 15. (a) No broker or dealer (other than one whose business is 
exclusively intrastate) shall make use of the mails or of any means or 
instrumentality of interstate commerce to effect any transaction in, or to 
induce the purchase or sale of, any security (other than an exempted se- 
curity or commercial paper, bankers’ acceptances, or commercial bills) 
otherwise than on a national securities exchange, unless such broker or 
dealer is registered in accordance with subsection (b) of this section.® 

(b) A broker or dealer may be registered for the purposes of this section 
by filing with the Commission an application for registration, which shal! 
contain such information in such detail as to such broker or dealer and 
any person directly or indirectly controlling or controlled by, or under 
direct or indirect common control with, such broker or dealer, as the 
Commission may by rules and regulations require as necessary or appro- 
priate in the public interest or for the protection of investors. Except as 
hereinafter provided, such registration shall become effective thirty days 
after the receipt of such application by the Commission or within such 
shorter period of time as the Commission may determine. 

An application for registration of a broker or dealer to be formed or 
organized may be made by a broker or dealer to which the broker or 
dealer to be formed or organized is to be the successor. Such application 
shall contain such inforniation in such detail as to the applicant and as to 
the successor and any person directly or indirectly controlling or con- 
trolled by, or under direct or indirect common control with, the applicant 
or the successor, as the Commission may by rules and regulations require 
as necessary or appropriate in the public interest or for the protection of 
investors. Except as hereinafter provided, such registration shall become 
effective thirty days after the receipt of such application by the Commis- 
sion or within such shorter period of time as the Commission may determine. 
Such registration shall terminate on the forty-fifth day after the effective 
date thereof, unless prior thereto the successor shall, in accordance with 
such rules and regulations as the Commission may prescribe, adopt such 
application as its own. 

If any amendment to any application for registration pursuant to this 
subsection is filed prior to the effective date thereof, such amendment shal! 
be deemed to have been filed simultaneously with and as part of such appli- 
cation; except that the Commission may, if it appears necessary or appro- 
priate in the public interest or for the protection of investors, defer the 


*By sec. 12 of Public, No. 621, 74th Cong., the provisions of this subsection do not 
become effective until 90 days after May 27, 1936. 
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effective date of any such registration as thus amended until the thirtieth 
day after the filing of such amendment. 

The Commission shall, after appropriate notice and opportunity for 
hearing, by order deny registration to or revoke the registration of any 
broker or dealer if it finds that such denial or revocation is in the publio 
interest and that (1) such broker or dealer whether prior or subsequent to 
becoming such, or (2) any partner, officer, director, or branch manager of 
such broker or dealer (or any person occupying a similar status or per- 
forming similar functions), or any person directly or indirectly controlling 
or controlled by such broker or dealer, whether prior sor subsequent to 
becoming such, (A) has willfully made or caused to be made in any appli- 
cation for registration pursuant to this subsection or in any document 
supplemental thereto or in any proceeding before the Commission with 
respect to registration pursuant to this subsection any statement which 
was at the time and in the light of the circumstances under which it was 
made false or misleading with respect to any material fact; or (B) has been 
convicted within ten years preceding the filing of any such application 
or at any time thereafter of any felony or misdemeanor involving the 
purchase or sale of any security or arising out of the conduct of the business 
of a broker or dealer; or (C) is permanently or temporarily enjoined by 
order, judgment, or decree of any court of competent jurisdiction from 
engaging in or continuing any conduct or practice in connection with the 
purchase or sale of any security; or (D) has willfully violated any pro- 
vision of the Securities Act of 1933, as amended, or of this title, or of any 
rule or regulation thereunder. Pending final determination whether any 
such registration shall be denied, the Commission may by order postpone 
the effective date of such registration for a period not to exceed fifteen 
days, but if, after appropriate notice and opportunity for hearing; it shall 
appear to the Commission to be necessary or appropriate in the publio 
interest or for the protection of investors to postpone the effective date of 
such registration until final determination, the Commission shall so order. 
Pending final determination whether any such registration shall be re- 
voked, the Commission shall by order suspend such registration if, after 
appropriate notice and opportunity for hearing, such suspension shall 
appear to the Commission to be necessary or appropriate in the public 
interest or for the protection of investors. Any registered broker or 
dealer may, upon such terms and conditions as the Commission may deem 
necessary in the public interest or for the protection of investors, withdraw 
from registration by filing a written notice of withdrawal with the Com- 
mission. If the Commission finds that any registered broker or dealer, or 
any broker or dealer for whom an application for registration is pending, 
is no longer in existence or has ceased to do business as a broker or dealer, 
the Commission shall by order cancel the registration or application of such 
broker or dealer. 

(co) (1) No broker or dealer shall make use of the mails or of 
any means or instrumentality of interstate commerce to effect any 
transaction in, or to induce the purchase or sale of, any security 
(oo than commercial paper, bankers’ acceptances, or commercial 

ills) otherwise than on a national securities exchange, by means 

of any manipulative, deceptive, or other fraudulent device or con- 
trivance. The Commission shall, for the purposes of this subsection, 
by rules and regulations define such devices or contrivances as are 
manipulative, deceptive, or otherwise fraudulent, 
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(2) No broker or dealer shall make use of the mails or of any 
means or instrumentality of interstate commerce to effect any trans. 
action in, or to induce or attempt to induce the purchase or sale of, 
any security (other than an exempted security or commercial paper, 
bankers’ acceptances, or commercial bills) otherwise than on a 
national securities exchange, in connection with which such broker 
or dealer engages in any fraudulent, deceptive, or manipulative act 
or practice, or makes any fictitious quotation. The Commission 
ehall, for the purposes of this paragraph, by rules and regulations 
define, and prescribe means reasonably designed to prevent, such 
acts and practices as are fraudulent, deceptive, or manipulative and 
such quotations as are fictitious. 

(3) No broker or dealer shall make use of the mails or of any 
means or instrumentality of interstate commerce to effect any trans- 
action in, or to induce or attempt to induce the purchase or sale of, 
any security (other than an exempted security or commercial paper, 
bankers’ acceptances, or commercial bills) otherwise than on a na- 
tional securities exchange, in contravention of such rules and regu- 
lations as the Commission may prescribe as necessary or appropriate 
in the public interest or for the protection of investors to provide 
safeguards with respect to the financial responsibility of brokers 
and dealers.* 

(d) Each registration statement hereafter filed pursuant to the Securities 
Act of 1933, as amended, shall contain an undertaking by the issuer of the 
issue of securities to which the registration statement relates to file with 
the Commission, in accordance with such rules and regulations as the Com- 
mission may prescribe as necessary or appropriate in the public interest or 
for the protection of investors, such supplementary and periodic informa- 
tion, documents, and reports as may be required pursuant to section 13 of 
this title in respect of a security listed and registered on a national securi- 
ties exchange; but such undertaking shall become operative only if the 
aggregate offering price of such issue of securities, plus the aggregate value 
of all other securities of such issuer of the same class (as hereinafter de- 
fined) outstanding, computed upon the basis of such offering price, 
amounts to $2,000,000 or more. The issuer shall file such supplementary 
and periodic information, docuinents, and reports pursuant to such under- 
taking, except that the duty to file shall be automatically suspended if and 
so long as (1) such issue of securities is listed and registered on a national 
securities exchange, or (2) by reason of the listing and registration of any 
other security of such issuer on a national securities exchange, such issuer 
is required to file pursuant to section 13 of this title information, docu- 
ments, and reports substantially equivalent to such as would be required 
if such issue of securities were listed and registered on a national securities 
exchange, or (3) the aggregate value of all outstanding securities of the 


*Prior to amendment by Public, No. 719, 75th Cong., approved June 25, 1938, subsection 
(c) of sec. 15 read as follows: 

(c) No broker or dealer shall make use of the mails or of any means or jastrummens ality 
of interstate commerce to effect any transaction in, or to induce the purchase or sale of, 
any security (other than commercial paper, bankers’ acceptances, or-commercial bills) 
otherwise than on a national securities exchange, by means of any manipulative, deceptive 
or other fraudulent device or contrivance. The Commission shall, for the purposes of this 
subsection, by rules and regulations define such devices or contrivances as are manipula- 
tive, deceptive, or otherwise fraudulent. 
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class to which such issue belongs is reduced to less than $1,000,000 com- 
puted upon the basis of the offering price of the last issue of securities of 
said class offered to the public. Fcr the purposes of this subsection, the 
term “class” shall be construed to include all securities of an issuer which 
are of substantially similar character and the holders of which enjoy 
substantially similar rights and privileges. Nothing in this subsection 
shall apply to securities issued by a foreign government or political sub- 
division thereof or to any other security which the Commission may by 
rules and regulations exempt as not comprehended within the purposes of 
this subsection.’ 

Sec. 15A. (a) Any association of brokers or dealers may be reg- 
istered with the Commission as a national securities association pur- 
suant to subsection (b), or as an affiliated securities association pur- 
suant to subsection (d), under the terms and conditions hereinafter 
provided in this section, by filing with the Commission a registration 
statement in such form as the Commission may prescribe, setting 
forth the information, and accompanied by the documents, below 
specified : 

(1) Such data as to its organization, membership, and rules 
of procedure, and such other information as the Commission may 
by rules and regulations require as necessary or appropriate in 
the public interest or for the protection of investors; a 

(2) Copies of its constitution, charter, or articles of incor- 
poration or association, with all amendments thereto, and of its 
existing bylaws, and of any rules or instruments corresponding 
to the foregoing, whatever the name, hereinafter in this title 
collectively referred to as the “rules of the association”. 


Such registration shall not be construed as a waiwer by such asso- 
ciation or any member thereof of any constitutional right or of any 
right to contest the validity of any rule or regulation of the Commis- 
sion under this title. 


‘By sec. 12 of Public, No, 621, 74th Cong. the provisions of this subsection do not 
become effective until 90 days after May 27, 1936. 

Attention is directed to sections 10 and 11 of Public, No. 621, 74th Cong., which reads: 

Sec. 10. All brokers and dealers for whom registration is in effect on the date of enact- 
ment of this Act in accordance with rules and regulations of the Commission prescribed 
pursuant to section 15 of the Securities Exchange Act of 1934 shall be deemed to be 
registered pursuant to section 15 of such Act as amended by section 3 of this Act. 
“Bac. 11. Nothing in this Act shall be deemed to extinguish any liability which may have 
arisen prior to the effective date of this Act by reason of any violation of section 15 of 
the Securities Exchange Act of 1934 or of any rule or regulation thereunder. 


As originally enacted sec. 15 read as follows: 


Sec. 15. It shall be unlawful, in contravention of such rules and regulations as the 
Commission may prescribé as necessary or appropriate in the public interest and to insure 
to investors protection comparable to that provided by and under authority of this title 
in the case of national securities exchanges, (1) for any broker or dealer, singly or with 
any other person or persons, to make use of the mails or any means or instrumentality of 
interstate commerce for the purpose of making or ce. or enabling another to make 
or create, a market, otherwise than on a national securities exchange, for both the pur- 
chase and sale of any security (other than an exempted security or commercial paper, 
bankers’ acceptances, or commercial bills, or unregistered securities the market in which 
is predominantly intrastate and which have not previously been registered or listed), or 
(2) for any broker or dealer to use any facility of any such market. Such rules and 
regulations may provide for the regulation of all transactions by brokers and dealers on 
any, such market, for the registration with the Commission of dealers and/or brokers 
making or creating such a market, and for the registration of the securities for which 
they make or create a market and may make special provision with respect to securities 
or specified classes thereof listed, or entitled to unlisted trading privileges, upon any 
exchange on the date of the enactment of this title, which securities are not registered 
under the provisions of stction 12 of this title. 
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(b) An applicant association shall not be registered as a national 
securities association unless it appears to the Commission that— 


(1) by reason of the number of its members, the scope of 
their transactions, and the geographical distribution of its mem- 
bers such association will be able to comply with the provisions 
of this title and the rules and regulations thereunder and to 
carry out the purposes of this section; 

(2) such association is so organized and is of such a charac- 
ter as to be able to comply with the provisions of this title 
and the rules and regulations thereunder, and to carry out the 
purposes of this section; 

(3) the rules of the association provide that any broker or 
dealer who makes use of the mails or of any means or instrumen- 
tality of interstate commerce to effect any transaction in, or to 
induce the purchase or sale of, any security otherwise than on 
a national securities exchange, may become a member of such 
association, except such as are excluded pursuant to paragraph 
(4) of this subsection: Provided, That de rules of the associa- 
tion may restrict membership in such association on such speci- 
fied geographical basis, or on such specified basis relating to 
the type of business done by its members, or on such other 
specified and appropriate basis, as appears to the Commission 
to be necessary or appropriae in the public interest or for the 
protection of inwestors and to carry out the purpose of this 
section; 

(4) the rules of the association provide that, except with the 
approval or at the direction of the Commission in cases in 
which the Commission finds it appropriate in the public interest 
so to approve or direct, no broker or dealer shall be admitted 
to or continued in membership in such association, if (1) such 
broker or dealer, whether prior or subsequent to becoming such, 
or (2) any partner, officer, director, or branch manager of such 
broker or dealer (or any person occupying a similar status or 
performing similar functions), or any person directly or indi- 
rectly controlling or controlled by such broker or dealer, whether 
prior or subsequent to becoming such, (A) has been and is 
suspended or expelled from a registered securities association 
(whether national or affiliated) or from a national securities 
exchange, for violation of any rule of such association or 
exchange which prohibits any act or transaction constituting 
conduct inconsistent with just and equitable principles of trade, 
or requires any act the omission of which constitutes conduct 
inconsistent with just and equitable principles of trade, or (B) 
is subject to an order of the Commission denying or revoking 
his registration pursuant to section 15 of this title, or expelling 
or suspending him from membership in a registered securities 
association or a national securities exchange, or (C) by his con- 
duct while employed by, acting for, or directly or indirectly 
controlling or controlled by, a broker or dealer, was a cause of 
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any suspension, expulsion, or order of the character described in 
clause (A) or (B) which is in effect with respect to such broker 
or dealer; 

(5) the rules of the association assure a fair representation 
of its members in the adoption of any rule of the association 
or amendment thereto, the selection of its officers and directors, 
and in all other phases of the administration of its affairs; 

(6) the rules of the association provide for the equitable 
allocation of dues among its members, to defray reasonable 
expenses of administration; 

(7) the rules of the association are designed to prevent 
fraudulent and manipulative acts and practices, to promote just 
and equitable principles of trade, to provide safeguards against 
unreasonable profits or unreasonable rates of commissions or 
other charges, and, in general, to protect investors and the publie 
interest, and to remove impediments to and perfect the mecha- 
nism of a free and open market; and are not designed to permit 
unfair discrimination between customers or issuers, or brokers 
or dealers, to fix minimum profits, to impose any schedule of 
prices, or to impose any schedule or fiw minimum rates of com- 
missions, allowances, discounts, or other charges; 

(8) the rules of the association provide that its members 
shall be appropriately disciplined, by expulsion, suspension, fire, 
censure, or any other fitting penalty, for any violation of ite 
rules; 

(9) the rules of the association provide a fair and orderly 
procedure with respect to the disciplining of members and the 
denial of wouabecsiie to any broker or dealer seeking member- 
ship therein. In any proceeding to determine whether an 
member shall be disciplined, such rules shall require that diaoile 
charges be brought; that such member shall be notified of, and 
be given an opportunity to defend against, such charges; that 
a record shall be kept; and that the determination shall include 
(A) a statement setting forth any act or practice in which such 
member may be fownd to have engaged, or which such member 
may be found to have omitted, (B) a statement setting forth the 
specific rule or rules of the association of which any such act or 
practice, or omission to act, is deemed to be in violation, (C) a 
statement whether the acts or practices prohibited by such rule 
or rules, or the omission of any act required thereby, are deemed 
to constitute conduct inconsistent with just and equitable prin- 
ciples of trade, and (D) a statement setting forth the penalty 
imposed. In any proceeding to determine whether a broker or 
dealer shall be denied membership, such rules shall provide that 
the broker or dealer shall be notified of, and be given an opper- 
tunity to be heard upon, the specific grounds jor denial which 
are under consideration; that a record shall be kept; and that 
the determination shall set forth the specific grounds upon which 
the denial is based; and 


30738 O—53—pt. 1——_-74 
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(10) the requirements of subsection (c), insofar as these 
may be applicable, are satisfied. 


(c) The Commission may permit or require the rules of an 
association applying for registration pursuant to subsection (b), t 
provide for the admission of an association registered as an affiliated 
securities association, pursuant to subsection (d), to participation % 
said applicant association as an affiliate thereof, under terms per 
mitting such powers and responsibilities to such affiliate, and und: 
such other appropriate terms and conditions, as may be provided 
by the rules of said applicant association, if such rules appear to th 
Commission to be necessary or appropriate in the public interest on 
for the protection of investors and to carry out the purposes of this 
section. The duties and powers of the Commission with respect t 
any national securities association or any affiliated securities associa 
tion shall in no way be limited by reason of any such affiliation. 

(d) An applicant association shall not be registered as an 
affiliated securities association unless it appears to the Commission 
that— 


(1) such association, notwithstanding that it does not satisfy 
the requirements set forth in paragraph (1) of subsection (b), 
will, forthwith upon the registration thereof, be admitted to 
affiliation with an association registered as a national securitics 
association pursuant to said subsection (b), in the manner and 
under the terms and conditions provided by the rules of said 
national securities association in accordance with subsection 
(c); and 

(2) such association and its rules satisfy the requirements 
set forth in paragraphs (2) to (9), inclusive, of subsection 
(b); except that in the case of any such association any 
restrictions upon membership therein of the type authorized 
by paragraph (3) of subsection (b) shall not be less stringent 
than in the case of the national securities association with which 
such association is to be affiliated. 


(e) Upon the filing of an application for registration pursuant 
to subsection (b) or subsection (d), the Commission shall by order 
grant such registration if the reuirements of this section are satisfied. 
If, after appropriate notice and phporiunis for hearing, it appears 

t 


to the Commission that any requirement of this section is not satisfied, 
the Commission shall by order deny such registration. If any asso- 
ciation granted registration as an affiliated securities association 
pursuant to subsection (d) shall fail to be admitted promptly there 
after to affiliation with a registered national securities association, 
the Commission shall revoke the registration of such affiliated se- 
curities association. 

(f) A registered securities association (whether national or 
affiliated) may, upon such reasonable notice as the Commission may 
deem necessary in the public interest or for the protection of inves- 
tors, withdraw from registration by filing with the Commission a 
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written notice of withdrawal in such form as the Commission may 
by rules and regulations prescribe. Upon the withdrawal of a 
national securities association from registration, the registration 
of ae association affiliated therewith shall automatically terminate. 

g) If any registered securities association (whether national or 
afiliated) shall take any disciplinary action against any member 
the sreof, or shall deny admission to any broker or dealer seeking mem- 
bership therein, such action shall be subject to review by the Com- 
mission, on its own motion, or upon application by any person 
aggrieved thereby filed wi ‘thin sixty days after such action has been 
taken or within such longer period as the Commission may determine. 
Application to the Commission for review, or the institution of re- 
view by the Commission on its own motion, shall operate as a stay of 
such action until an order is issued upon such review pursuant to 
subsection (h). 

(h) (1) Ina proceeding to review disciplinary action taken by a 
registered securities association against a member thereof, if the 
Commission, after appropriate notice and op portunity for hearing, 
upon consideration of the record before the association and such 
other evidence as it may deem relevant, shall (A) find that such 
mamaer has engaged in such acts or practices, or has omitted such 

as the association has found him to have engaged in or omitted, 
aa (B) shall determine that such acts or practices, or omission to 
act, are in violation of such rules of the association as have been 
designated in the determination of the association, the Commission 
shall by order dismiss the proceeding, unless it appears to the Com- 
mission that such action should be modified in accordance with para- 
graph (2) of this subsection. The Commission shall likewise deter- 
mine whether the acts or practices prohibited, or the omission of 
any act required, by any such rule constitute conduct inconsistent 
with just and equitable principles of trade, and shall so declare. I} 
it appears to the Commission that the evidence does not warrant the 
fi nding required in clause (A) or if the Commission shall determine 
that such acts or practices as are found to have been engaged in are 
not prohibited by the designated rule or rules of the association, or 
that such act as is found to have been omitted is not required by such 
designated rule or rules, the Commission shall by order set aside the 
action of the association, 

(2) If, after appropriate notice and opportunity for hearing, the 
Commission finds that any penalty imposed upon a member is exces- 
sive or oppressive, having due regard to the public interest, the 
Commission shall by order cancel, reduce, or require the remission of 
such penalty. 

(3) In any proceeding to review the denial of membership in a 
reguste ered securities association, if the Commission, after appropriate 
notice and hearing, and upon consideration of the record before the 
association and such other evidence as it may deem relevant, shail 
determine that the ete grounds on which such denial is based 
ewist in fact and are valid under this section, the Commission shall by 
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order dismiss the proceeding; otherwise, the Commission shall b 
order set aside the action of the association and require it to admit 
the applicant broker or dealer to membership therein, 

(3) (1) The rules of a registered securities association may pro- 
vide that no member thereof shall deal with any nonmember broker 
or dealer (as defined in paragraph (2) of this subsection) except at 
the same prices, for the same commissions or fees, and on the same 
terms aad coudiaaas as are by such member accorded to the general 

lic. 

me) For the purposes of this subsection, the term “nonmember 
broker or dealer” shall include any broker or dealer who makes use of 
the mails or of any means or instrumentality of interstate commerce 
to effect any transaction in, or to induce the purchase or sale of, any 
security otherwise than on a national securities erchange, who is not 
a member of any registered securities association, except a broker or 
dealer who deals exclusively in commercial paper, bankers’ accept- 
ances, or commercial bills. 

(3) Nothing in this subsection shall be so construed or applied as 
to prevent any member of a registered securities association from 
granting to any other member of any registered securities association 
any dealer’s discount, allowance, commission, or special terms. 

(j) Every registered securities association shall file with the Com- 
mission in accordance with such rules and regulations as the Commis- 
sion may prescribe as necessary or appropriate in the public interest 
or for the protection of investors, copies of any changes in or addi- 
tions to the rules of the association, and such other information and 
documents as the Commission may require to keep current or to sup- 
plement the registration statement and documents filed pursuant to 
subsection (a). Any change in or addition to the tiles of a regis- 
tered securities association shall take effect upon the thirtieth day 
after the filing of a copy thereof with the Commission, or upon such 
earlier date as the Commission may determine, unless the Commission 
shall enter an order disapproving such change or addition; and the 
Commission shall enter such an order unless such change or addition 
oper. to the Commission to be consistent with the requirements of 
subsection (b) and subsection (d). 

(k) (1) The Commission is authorized by order to abrogate any 
rule of a registered securities association, if after appropriate notice 
and opportunity for hearing, it appears to the Commisswn that such 
abrogation is necessary or appropriate to assure fair dealing by the 
members of such association, to assure a fair representation of its 
members in the administration of its affairs or otherwise to protect 
investors or effectuate the purposes of this title. 

(2) The Commission may in writing request any registered securi- 
ties association to adopt any specified alteration of or supplement to 
its rules with respect to any of the matters hereinafter enumerated. 
If such association fails to adopt such alteration or supplement within 
a reasonable time, the Commission is authorized by order to alter 
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or supplement the rules of such association in the manner theretofore 
requested if, after appropriate notice and opportunity for hearing, 
it appears to the Commission that such alteration or supplement is 
necessary or appropriate in the public interest or for the protection 
of investors or to effectuate the purposes of this section, with respect 
to: (1) The basis for, and procedure in connection with, the denial of 
membership or the disciplining of members; (2) the method for adop- 
tion of any change in or addition to the rules of the association; 
(3) the method of choosing officers and directors; and (4) affiliation 
between registered securities associations. 

(1) The Commission is authorized, if such action appears to it to 
be necessary or appropriate in the public interest or for the protec- 
tion of investors or to carry out the purposes of this section— 


(1) after appropriate notice and opportunity for hearing, 
by order to suspend for a period not exceeding 12 months or to 
revoke the registration of a registered securities association, if 
the Commission finds that such association has violated any 
provision of this title or any rule or regulation thereunder, or has 
failed to enforce compliance with its own rules, or has engaged 
in any other activity tending to defeat the purposes of this 
section; 

(?) after appropriate notice and opportunity for hearing, by 
order to suspend for a period not exceeding 12 months or to 
expel from a registered securities association any member thereof 
who the Commission finds (A) has violated any provision of this 
title or any rule or regulation thereunder, or has effected any 
transaction for any other person who, he had reason to believe 
was violating with respect to such transaction any provision of 
this title or any rule or regulation thereunder, or (B) has will- 
fully violated any provision of the Securities Act of 1933, as 
amended, or of any rule or regulation thereunder, or has effected 
any transaction for any other person who, he had reason to 
believe, wax willfully violating with respect to such transaction 
any provision of such Act or rue or regulation; 

(3) after appropriate notice and opportunity for hearing, 
by order to remove from office any officer or director of a regis- 
tered securities association who, the Commission finds, has will- 
fully failed to enforce the rules of the association, or has will- 
fully abused his authority. 


(m) Nothing in this section shall be construed to apply with 
respect to any transaction by a broker or dealer in any exempted 
security. 

(n) Lf any provision of this section is in conflict with any provi- 
sion of any law of the United States in force on the date this section 
takes effect, the provision of this section shall prevail. 


DIRECTORS, OFFICERS, AND PRINCIPAL STOCKHOLDERS 


Seo. 16. (a) Every pete who is directly or indirectly the bene- 


ficial owner of more than 10 per centum of any class of any equity 
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security (other than an exempted sec urity) which is registered on 
a national securities exchange, or who is a director or an officer of 
the issuer of such security, shall file, at the time of the registration 
of such security or within ten days after he becomes such beneficial] 
owner, director, or officer, a statement with the exchange (and a du 
plicate original thereof with the Commission) of the amount of all 
equity securities of such issuer of which he is the beneficial owner, 
and within ten days after the close of each calendar month there 
after, if there has been any change in such ownership during suc! 
month, shall file with the exchange a statement (and a duplicate 
original thereof with the Commission) indicating his ownership at 
the close of the calendar month and such changes in his ownershiy 
as have occurred during such calendar month. 

(b) For the purpose of preventing the unfair use of information 
which may have been obtained by such beneficial owner, director 
or officer by reason of his relationship to the issuer, any profit real 
ized by him from any purchase and sale, or any sale ind purchase, 
of any equity security of such issuer (other than an exempted secur 
ity) within any period of less than six months, unless such security 
was acquired in good faith in connection with a debt previousl) 
contracted, shall inure to and be recoverable by the issuer, irrespec 
tive of any intention on the part of such beneficial owner, director, 
or officer in entering into such transaction of holding the security 
purchased or of not repurchasing the security sold “for a period 
exceeding six months. Suit to recover such profit may be institute: 
at law or in equity in any court of competent jurisdiction by th 
issuer, or by the owner of any security of the issuer in the nam: 
and in behalf of the issuer if the issuer shall fail or refuse to 
bring such suit within sixty days after request or shall fail dili 
gently to prosecute the same thereafter; but no such suit shall b 
brought more than two years after the date such profit was realized 
‘This subsection shall not be construed to cover any transaction where 
such beneficial owner was not such both at the time of the purchase 
and sale, or the sale and purchase, of the security involved, or an) 
transaction or transactions which the Commission by rules and regu 
lations may exempt as not comprehended within the purpose of this 
subsection. 

(c) It shall be unlawful for any such beneficial owner, director, 
or officer, directly or indirectly, to sell any equity security of such 
issuer (other than an ernenpted security), if the person selling the 
security or his principal (1) does not own the security sold, or (2) 
if owning the security, does not deliver it against such sale within 
twenty days thereafter, or does not within five days after such sal 
deposit it in the mails or other usual channels of transportation : 
but no person shall be deemed to have violated this subsection if he 
proves that notwithstanding the exercise of good faith he was unable 
to make such delivery or ‘de posit within such time, or that to d 
so would cause undue inconvenience or expense. 

(d) The provisions of this section shall not apply fo foreign or 
domestic arbitra uge transactions unless made in contravention of such 
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rules and regulations as the Commission may adopt in order to 
arry out the purposes of this section. 


ACCOUNTS AND RECORDS, REPORTS, EXAMINATIONS OF EXCHANGES, 
MEMBERS, AND OTHERS 


Seo. 17. (a) Every national securities exchange, every member 
thereof, every broker or dealer who transacts a business in securities 

hres the medium of any such member, every registered securities 

sociation, and every broker or dealer registered pursuant to section 15 

f this title,* shall make, keep, and preserve for such periods, such 
scotia. correspondence, memoranda, papers, books, and other ree- 
ords, and make such reports, as the Commission by its rules and regu- 
lations may prescribe as necessary or appropriate in the public 
nterest or for the protection of investors. Such accounts, corre- 
ee memoranda, papers, books, and other records shall be 

subject at any time or from time to time to such reasonable periodic, 
special, or other examinations by examiners or other representatives 
f the nap eon as the Commission may deem necessary or appro 
priate in the public interest or for the protection of investors. 

(b) Any broker, dealer, or other person extending credit who is 
uber to the rules and regulations prescribed by the Federal Reserve 
Board pursuant to this title shall make such reports to the Board 
as it may require as necessary or ap} yropriate to enable it to per- 
form the functions conferred upon it by this title. If any such 
broker, dealer, or other person shall fail to make any such report 
or fail to furnish full information therein, or, if in the judgment 
of the Board it is otherwise necessary, such broker, dealer, or other 
person shall permit such inspections to be made by the Board with 
respect to the business operations of such broker, dealer, or other 
person as the Board may deem necessary to enable it to obtain the 
required information. 


LIABILITY FOR MISLEADING STATEMENTS 


Sec. 18. (a) Any person who shall make or cause to be made any 
statement in any application, report, or document filed pursuant to 
this title or any rule or regulation thereunder or any undertaking con- 
tained in a registration statement as provided in subsection (d) of 
section 15 of this title, which statement was at the time and in the 
light of the circumstances under which it was made false or mislead- 
ing with respect to any material fact, shall be liable to any person 


(not knowing that such statement was false or misleading) who, in 
reliance upon such statement, shall have purchased or sold a security 
at a price which was affected by such statement, for damages caused 
by such reliance, unless the person sued shall prove that he acted 
in good faith and had no knowledge that such statement was false 


*Sec. 4 of Public, No. 621, 74th Cong., substituted the matter appearing in bold-face 
type for “every broker or dealer making or creating a market for both the purchase and 
sale of securities through the use of the mails or of any means or instrumentality of 
nterstate commerce”, which was deleted by that amendment 
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or misleading. A person seeking to enforce such liability may sue 
at law or in equity in any court of competent jurisdiction. In any 
such suit the court may, in its discretion, require an undertaking 
for the payment of the costs of such suit, and assess reasonable costs, 
including reasonable attorneys’ fees, against either party litigant. 

(b) Every person who becomes liable to make payment under 
this section may recover contribution as in cases of contract from any 
person who, if joined in the original suit, would have been liable to 
make the same payment. 

(c) No action shall be maintained to enforce any liability created 
under this section unless brought within one year after the discovery 
of the facts constituting the cause of action and within three years 
after such cause of action accrued. 


POWERS WITH RESPECT TO EXCHANGES AND SECURITIES 


Sec. 19. (a) The Commission is authorized, if in its opinion such 
action is necessary or appropriate for the protection of investors— 

(1) After appropriate notice and opportunity for hearing, by 
order to suspend for a period not exceeding twelve months or to 
withdraw the registration of a national securities exchange if the 
Commission finds that such exchange has violated any provision of 
this title or of the rules and regulations thereunder or has failed 
to enforce, so far as is within its power, compliance therewith by a 
member or by an issuer of a security registered thereon. 

(2) After appropriate notice and opportunity for hearing, by 
order to deny, to suspend the effective date of, to suspend for a period 
not exceeding twelve months, or to withdraw, the registration of a 
security if the Commission finds that the issuer of such security has 
failed to comply with any provision of this title or the rules and 
regulations thereunder. 

(3) After appropriate notice and opportunity for hearing, by 
order to suspend for a period not exceeding twelve months or to 
expel from a national securities exchange any member or officer 
thereof whom the Commission finds has violated any provision of 
this title or the rules and regulations thereunder, or has effected any 
transaction for any other person who, he has reason to believe, is 
violating in respect of such transaction any provision of this title or 
the rules and regulations thereunder. 

(4) And if in its opinion the public interest so requires, summarily 
to suspend trading in any registered security on any national securi- 
ties exchange for a period not exceeding ten days, or with the ap- 
proval of the President, summarily to suspend all trading on any 
national securities exchange for a period not exceeding ninety days. 

(b) The Commission is further authorized, if after making appro- 
priate request in writing to a national securities exchange that such 
exchange effect on its own behalf specified changes in its rules and 
practices, and after appropriate notice and opportunity for hearing, 
the Commission determines that such exchange has not made the 
changes so requested, and that such changes are necessary or appro- 
priate for the protection of investors or to insure fair dealing in 
securities traded in upon such exchange or to insure fair administra- 
tion of such exchange, by rules or regulations or by order to alter or 
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supplement the rules of such exchange (insofar as necessary or appro- 
priate to effect such changes) in respect of such matters as (1) 
safeguards in respect of the financial responsibility of members and 
idequate provision against the evasion of financial responsibility 
through the use of corporate forms or special partnerships; (2) the 
imitation or prohibition of the registration or trading in any secur- 
ty within a specified period after the issuance or primary distribu- 
tion thereof; (3) the listing or striking from listing of any security; 
4) hours of trading; (5) the manner, method, and place of soliciting 
business; (6) fictitious or numbered accounts; (7) the time and 
method of making settlements, payments, and deliveries and of 
closing accounts; (8) the reporting of transactions on the exchange 
and upon ti kers maintained by or with the consent of the exchange, 
neater the method of reporting short sales, stopped sales, sales of 
securities of issuers in default, bankruptcy or receivership, and sales 
involving other special circumstances; (9) the fixing of reasonable 
rates of commission, interest, listing, and other charges; (10) mini- 
mum units of trading; (11) odd-lot purchases and sales; (12) 
minimum deposits on margin accounts; and (13) similar matters. 

(c) The Commission is authorized and directed to make a study 
and investigation of the rules of national securities ex: hanges with 
respect to the classification of members, the methods of election of 
officers and committees to insure a fair representation of the mem- 
bership, and the suspension, expulsion, and disciplining of members 
»f such exchanges. The Commission shall report to the Congress on 
or before January 3, 1935, the results of its investigation, together 
with its recommendations, 


LIABILITIES OF CONTROLLING PERSONS 


Sec. 20. (a) Every person who, directly or indirectly, controls any 
person liable under any provision of this title or of any rule or regu- 
lation thereunder shall also be liable jointly and severally with and 
to the same extent as such controlled person to any person to whom 
such controlled person is liable, unless the controlling person acted 
in good faith and did not directly or indirectly induce the act or acts 
onstituting the violation or cause of action. 

(b) It shall be unlawful for any person, directly or indirectly, to 
do any act or thing which it would be unlawful for such person to do 
under the provisions of this title or any rule or regulation thereunder 
through or by means of any other person. 

(c) It shall be unlawful for any director or officer of, or any owner 
of any of the securities issued by, any issuer of any security reg- 
istered on a national securities exchange, without just cause to hinder, 
lelay, or obstruct the making or filing of any document, report, or 
information, required to be filed under this title or any rule or 
regulation thereunder or any undertaking contained in a registration 
statement us provided in subsection (d) of section 15 of this title. 


INVESTIGATIONS; INJUNCTIONS AND PROSECUTION OF OFFENSES 


Sec. 21. (a) The Commission may, in its discretion, make such 
investigations as it deems necessary to determine whether any person 
has violated or is about to violate any provision of this title or any 
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rule or regulation thereunder, and may require or permit any perso: 
to file with it a statement in writing, under oath or otherwise as the 
Commission shal] determine, as to all the facts and circumstances 
concerning the matter to be investigated. The Commission is author 
ized, in its discretion, to publish ‘information concerning any suc! 
violations, and to investigate any facts, conditions, practices, 01 
matters which it may deem necessary or proper to aid in the enforce. 
ment of the provisions of this title, in the prescribing of rules an 
regulations the sreunder, or in securing information to serve as a eid 8 
for recommending further legislation concerning the matters to 
which this title relates. 

(b) For the purpose of any such investigation, or any other pro 
ceeding under this title, any member of the Commission or any office: 
design: ated by it is empowered to administer oaths and affirmations, 
subpena witnesses, compel their attendance, take evidence, and 
require the production of any books, papers, correspondence, memo 

randa, or other records which the Commission deems relevant or ma 

terial to the inquiry. Such attendance of witnesses and the produc 
tion of any such records may be required from any place in th 
United States or any State at any designated place of Fearibe: 

(c) In case of contumacy by, or refusal to obey a subpena issued 
to, any person, the Commission may invoke the aid of any court of 
ay United States within the jurisdiction of which such investigation 

r proceeding is carried on, or where such person resides or carries 
on business, in requiring the attendance and testimony of witnesses 
and the aahdtaeion of books, papers, correspondence, memoranda, 
and other records. And such court may issue an order requiring 
such person to appear before the Commission or member or officer 
designated by the Commission, there to produce records, if so ordered, 
or to give testimony touching the matter under investigation or in 
question; and any failure to obey such order of the court may be 
punished by suc h court as a pootempt thereof. All process in any 
such case may be served in the judicial district whereof such perso: 
is an inhabitant or wherever he may be found. Any person who 
shall, without just cause, fail or refuse to attend and testify or t 
answer any lawful inguiry or to produce books, papers, correspond 
ence, memoranda, and other records, if in his power so to a in 
obedience to the subpena of the Commission, shall be guilty of a 
misdemeanor and, upon conviction, shall be subject to a fine of not 
more than $1.000 or to imprisonment for a term of not more than 
one year, or both. 

(d) No person shall be excused from attending and testifying or 
from producing books, papers, contracts, agreements, and other 
records and documents before the Commission, or in obedience to 
the subpena of the Commission or any member thereof or any officer 
designated by it, or in any cause or procee eding instituted by the 
Commission, on the ground that the testimony or evidence, docu 
mentary or otherwise required of him may tend to incfiminate hin 
or subject him to a penalty or forfeiture; but no individual shal! 
be prosecuted or subject to any penalty or forfeiture for or on 
account of any transaction, matter, or thing concerning which h« 
is compelled, after having claimed his privilege against self-incrimi- 
nation, to testify or produce evidence, documentary or otherwise 
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except that such individual so testifying shall not be exempt from 
prosecution and punishment for perjury committed in so testifying 

(e) Whenever it shall appear to the ‘Commission that any person 
is engaged or about to engage in any acts or practices which consti- 
tute or will constitute a violation of the provisions of this title, or 
of any rule or regulation thereunder, it may in its discretion bring 
an action in the proper district court of the United States, the 
Supreme Court of the District of Columbia, or the United States 
courts of any Territory or other place subject to the jurisdiction 
of the United States, to enjoin such acts or practices, and upon a 
proper showing a permanent or temporary injunction or restraining 
order shall be granted without bond. The Commission may trans- 
mit such evidence as may be available concerning such acts or prac- 
tices to the Attorney General, who may, in his discretion, institute 
the necessary criminal proceedings under this title. 

(f) Upon application of the Commission the district courts of the 
United States, the Supreme Court of the District of Columbia, and 
the United States courts of any Territory or other place subject to 
the jurisdiction of the United States, shall also have jurisdiction to 
issue writs of mandamus commanding any person to comply with the 
provisions of this title or any order of the Commission made in 
pursuance thereof or with any undertaking contained in a registration 
statement as provided in subsection (d) of section 15 of this title. 


HEARINGS BY COMMISSION 


. Hearings may be public and may be held before the Com 
oles “any member or members thereof, or any oflicer or officers 
of the Commission designated by it, and appropriate records thereof 
shall be kept. 


RULES AND REGULATIONS; ANNUAL REPORTS 


Sec. 23. (a) The Commission and the Board of Governors of the Federal 
Reserve System shall each have power to make such rules and regulations 
as may be necessary for the execution of the functions vested in them 
by this title, and may for such purpose classify issuers, securities, 
exchanges, and other persons or matters within their respective juris- 
dictions. No provision of this title imposing any liability shall apply to 
any act done or omitted in good faith in conformity with any rule or 
regulation of the Commission or the Board of Governors of the Federal 
Reserve System, notwithstanding that such rule or regulation may, after 
such act or omission, be amended or rescinded or be determined by judicial 
or other authority to be invalid for any reason.° 

(b) The Commission and the Federal Reserve Board, respectively, 
shall include in their annual reports to Congress suc h information, 
data, and recommendation for further legislation as they may deem 
advisable with regard to matters within their respective satedlaeee 
under this title, 


*Sec, 23. (a) The Commission and the Federal Reserve Board shall each have power 
to make such rules and regulations as may be necessary for the execution of the functions 
vested in them by this title, and may for such purpose classify issuers, securities, ex- 
shanges, and other persons or matters within their respective jurisdictions. 
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INFORMATION FILED WITH THE COMMISSION 


Sec. 24. (a) Nothing in this title shall be construed to require, 
or to authorize the Commission to require, the revealing of trad 
secrets or processes in any application, report, or document filed 
with the Commission under this title. 

(b) Any person filing any such application, report, or document 
may make written objection to the public disclosure of information 
contained therein, stating the grounds for such objection, and the 
Commission is suthostant to hear objections in any such case where 
it deems it advisable. The Commission may, in such cases, make 
available to the public the information contained in any such appli- 
cation, report, or document only when in its judgment a disclosure 
of such information is in the public interest; and copies of informa 
tion so made available may be furnished to any person at sucli 
reasonable charge and under such reasonable limitations as the 
Commission may prescribe. 

(c) It shall be unlawful for any member, officer, or employee of 
the Commission to disclose to any person other than a member, 
oflicer, or employee of the Commission, or to use for personal benefit, 
any information contained in any application, report, or document 
filed with the Commission which is not made available to the public 
pursuant to subsection (>) of this section: Provided, That the Com- 
mission may make available to the Federal Reserve Board any in 
formation requested by the Board for the purpose of enabling it to 
perform its duties under this title. 


COURT REVIEW OF ORDERS 


grieved by an order issued by the Com- 


er this title to which such person is a 


Sec. 25. (a) Any person a 
mission in a proceeding a 
party may obtain a review of such order in the Circuit Court of 
Appeals of the United States, within any circuit wherein such person 
resides or has his principal piece of business, or in the Court of 


Appeals of the District of Columbia, by filing in such court, within 
sixty days after the entry of such order, a written petition praying 
that the order of the Commission be modified or set aside in whole or 
in part. A copy of such petition shall be forthwith served upon 
any member of the Commission, and thereupon the Commission shall 
certify and file in the court a transcript of the record upon which 
the order complained of was entered. Upon the filing of such tran- 
script such court shall have exclusive jurisdiction to affirm, modify, 
and enforce or set aside such order, in whole or in part. No objec- 
tion to the order of the Commission shall be considered by the court 
unless such objection shall have been urged before the Commission. 
The finding of the Commission as to the facts, if supported by sub- 
stantial evidence, shall be conclusive. If either party shall apply 
to the court for leave to adduce additional evidence, and shall show 
to the satisfaction of the court that such additional evidence is mate- 
ria] and that there were reasonable grounds for failure to adduce such 
evidence in the hearing before the Commission, the court may order 
such additional evidence to be taken before the Commission and to 
be adduced upon the hearing in such manner and upon such terms 
and conditions as to the court may seem proper. The Commission 
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may modify its findings as to the facts, by reason of the additional 
evidence so taken, and it shall file such modified or new ane 
which, if supported by substantial evidence, shall be conclusive, an 
its recommendation, if any, for the modification or setting aside of 
the original order. The judgment and decree of the court, affirming, 
modifying, and enforcing or setting aside, in whole or in part, any 
such order of the Commission, shall be final, subject to review by the 
Supreme Court of the United States upon certiorari or certification 
as provided in sections 239 and 240 of the Judicial Code, as amended 
(U.S. C., title 28, secs. 346 and 347). 

(b) The commencement of proceedings under subsection (a) shall 
not, unless specifically abated be the court, operate as a stay of the 
Commission’s order. 


UNLAWFUL REPRESENTATIONS 


Seo. 26. No action or failure to act by the Commission or the Fed- 
eral Reserve Board, in the administration of this title shall be con- 
strued to mean that the particular authority has in any way passed 
upon the merits of, or given approval to, any security or any transac- 
tion or transactions therein, nor shall such action or failure to act 
with regard to any statement or report filed with or examined by 
such authority pursuant ito this title or rules and regulations there- 
under, be deemed a finding by such authority that such statement or 
report is true and accurate on its face or that it is not false or mislead- 
ing. It shall be unlawful to make, or cause to be made, to any pros- 
pective purchaser or seller of a security any representation that any 
such action or failure to act by any such authority is to be so con- 
strued or has such effect. 


JURISDICTION OF OFFENSES AND SUITS 


Sro. 27. The district courts of the United States, the Supreme 
Court of the District of Columbia, and the United States courts of 
any Territory or other place subject to the jurisdiction of the United 
States shall Go exclusive jurisdiction of violations of this title or 
the rules and regulations thereunder, and of all suits in equity and 
actions at law brought to enforce any liability or duty created by 
this title or the iin and regulations thereunder. Any criminal 


proceeding may be brought in the district wherein any act or transac- 
tion constituting the violation occurred. Any suit or action to 
enforce any liability or duty created by this title or rules and regula- 
tions thereunder, or to pee any violation of such title or rules 


and regulations, may be brought in any such district or in the 
district wherein the defendant is found or is an inhabitant or trans- 
acts business, and process in such cases may be served in any other 
district of which the defendant is an inhabitant or wherever the 
defendant may be found. Judgments and decrees so rendered shall 
be subject to review as Seiad in sections 128 and 240 of the Judi- 
cial Code, as amended (U. S. C., title 28, secs. 225 and 347). No 
costs shal] be assessed for or against the Commission in any pro- 
ceeding under this title brought by or against it in the Supreme 
Court or such other courts. 





1174 INVESTIGATION OF THE DEPARTMENT OF JUSTICE 
EFFECT ON EXISTING LAW 


Src. 28. (a) The rights and remedies provided by this title shall 
be in addition to any and all other rights and remedies that may 
exist at law or in equity; but no person permitted to maintain a suit 
for damages under the provisions of this title shall recover, through 
satisfaction of judgment in one or more actions, a total amount in 
excess of his actual damages on account of the act complained of. 
Nothing in this title shall affect the jurisdiction of the securities 
commission (or any agency or officer performing like functions) of 
any State over any security or any person insofar as it does not con- 
flict with the provisions of this title or the rules and regulations 
thereunder. 

(b) Nothing in this title shall be construed to modify existing 
law (1) with regard to the binding effect on any member of any 
exchange of any action taken by the authorities of such exchange to 
settle disputes between its members, or (2) with regard to the bind- 
ing effect of such action on any person who has agreed to be bound 
thereby, or (8) with regard to the binding effect on any such member 
of any disciplinary action taken by the authorities of the exchange 
as a result of violation of any rule of the exchange, insofar as the 
action taken is not inconsistent with the provisions of this title or 
the rules and regulations thereunder. 


VALIDITY OF CONTRACTS 


Seo. 29. (a) Any condition, stipulation, or provision binding any 
person to waive compliance with any provision of this title or af any 
rule or regulation thereunder, or of any rule of an exchange required 
thereby shall be void. 
(b) Every contract made in violation of any provision of this 
title or of any rule or pagoletion thereunder, and every contract 
( 


(including any contract for listing a security on an exchange) 
heretofore or hereafter made the performance of which involves 
the violation of, or the continuance of any relationship or practice 
in violation of, any provision of this title or any rule or regulation 
thereunder, shall be void (1) as regards the rights of any person 
who, in violation of any such provision, rule, or regulation, shall 
have made or engaged in the performance of any such contract, 
and (2) as regards the rights of any person who, not being a party 
to such contract, shall have ceanined any right thereunder with 
actual knowledge of the facts by reason of which the making or 
performance of such contract was in violation of any such provision, 
rule, or regulation: Provided, (A) That no contract shall be void by 
reason of this subsection because of ary violation $f any rule or regu- 
lation prescribed pursuant to paragraph (2) or (8) of subsection (c) 
of section 15 of this title, and (B) that no contract shall be deemed to 
be void by reason of this subsection ir any action maintained in reli- 
ance upon this subsection, by any person to or for whom any broker or 
dealer sells, or from or for whom any broker or dealer purchases, a 
security in violation of any rule or regulation prescribed pursuant to 
paragraph (1) of subsection (c) of section 16 of this title, wnless such 
action is brought within one year after the discovery that such sale or 
purchase involves such violation and with three years after such 


v10 
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(c) Nothing in this title shall be construed (1) to affect the va- 

lidity of any loan or extension of credit (or any extension or 
renewal thereof) made or of any lien created prior or subsequent 
to the enactment of this title, unless at the time of the making of 
such loan or extension of credit (or extension or renewal thereof) 
or the creating of such lien, the person making such loan or exten- 
sion of credit (or extension or renewal thereof) or acquiring such 
lien shall have actual knowledge of facts by reason of which the 
making of such loan or extension of credit (or extension or renewal 
thereof) or the acquisition of such lien is a violation of the provi- 
sions of this title or any rule or regulation thereunder, or (2) to 
afford a defense to the collection of any debt or obligation or the en- 
forcement of any lien by any person who shall have acquired such 
debt, obligation, or lien in good faith for value and without actual 
knowledge of the violation of any provision of this title or any rule 
or regulation thereunder affecting the legality of such debt, obliga- 
tion, or lien, 


FOREIGN SECURITIES £©XCHANGES 


Sec. 30. (a) It shall be unlawful for any broker or dealer, directly 
or indirectly, to make use of the mails or of any means or instru- 
mentality of interstate commerce for the purpose of effecting on an 
exchange not within or subject to the jurisdiction of the United 
States, any transaction in any security the issuer of which is a 
resident of, or is organized under the laws of, or has its principal 
place of business in, a place within or subject to the jurisdiction of 
the United States, in contravention of such rules and regulations as 
the Commission may prescribe as necessary or appropriate in the 
public interest or for the protection of investors or to prevent the 
evasion of this title. 

(b) The provisions of this title or of any rule or regulation there- 
under shall not apply to any person insofar as he transacts a busi- 
ness in securities without the jurisdiction of the United States 
unless he transacts such business in contravention of such rules nad 
regulations as the Commission may prescribe as necessary or appro- 
priate to prevent the evasion of this title. 


REGISTRATION FEES 


Spc. 31. Every national securities exchange shall pay to the Com- 
mission on or before March 15 of each calendar year a registration 
fee for the privilege of doing business as a national securities 
exchange during the preceding calendar year or any part tnereof. 
Such fee shall be in an amount equal to one five- eeniieedahe of 1 per 
centum of the aggregate dollar amount of the sales of securities 
(other than securities which are direct obligations of or obligations 
guaranteed as to principal or interest by the United States or such 
securities issued or guaranteed by corporations in which the United 
States has a direct or an indirect interest as shall be designated for 
exemption from the provisions of this section by the Secretary of the 
Treasury) transacted on such national securities exchange during 
the preceding calendar year and subsequent to its registration as a 
national securities exchange. 


“The matter in parentheses was added by Public, No. 258, 78th Cong., approved March 
17, 1944. 
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PENALTIES 


Sec. 32. (a) Any person who willfully violates any provision of this title. 
or any rule or regulation thereunder the violation of which is made unlaw- 
ful or the observance of which is required under the terms of this title, or 
any person who willfully and knowingly makes, or causes to be made, any 
statement in any application, report, or document required to be filed under 
this title or any rule or regulation thereunder or any undertaking contained 
in a registration statement as provided in subsection (d) of section 15 of 
this title, which statement was false or misleading with respect to any 
material fact, shall upon conviction be fined not more than $10,000, or 
imprisoned not more than two years, or both, except that when such person 
is an exchange, a fine not exceeding $500,000 may be imposed; but no 
person shall be subject to imprisonment under this section for the violation 
of any rule or regulation if he proves that he had no knowledge of such 
rule or regulation. 

(b) Any issuer which fails to file information, documents, or reports 
pursuant to an undertaking contained in a registration statement as pro- 
vided in subsection (d) of section 15 of this title shall forfeit to the United 
States the sum of $100 for each and every day such failure to file shall 
continue. Such forfeiture, which shall be in lieu of any criminal penalty 
for such failure to file which might be deemed to arise under subsection (a) 
of this section, shall be payable into the Treasury of the United States and 
shall be recoverable in a civil suit in the name of the United States.” 

(c) The provisions of this section shali not apply mm the case of 
any violation of any rule or regulation prescribed pursuant to para- 
graph (3) of subsection (c) of section 15 of this title, except a viola- 
tion which consists of making, or causing to be made, any statement 
in any report or document required to be filed under any such rule 
or regulation, which statement was at the time and in the light of the 
circumstances under which it was made false or misleading with 
respect to any material fact. 


SEPARABILITY OF PROVISIONS 


Sec. 33. If any provision of this act, or the application of such 
provision to any person or circumstances, shall be held invalid, the 
remainder of the act, and the application of such provision to 
ersons or circumstances other than those as to which it is held 
invalid, shall not be affected thereby. 


EFFECTIVE DATE 


Seo. 34. This act shall become effective on July 1, 1934, except 
that sections 6 and 12 (b), (c), (d), and (e) shall become effective 
on September 1, 1934; and sections 5, 7, 8, 9 (a), (6), 10, 11, 12 (a), 
13, 14, 15, 16, 17, 18, 19, and 30 shall become effective on October 1, 
1934. 


™ Sec. 82. Any person who willfully violates any provision of this title, or any rule or 
regulation thereunder the violation of which is made unlawful or the observance of which 
is required under the terms of this title, or any person who willfully and knowingly makes, 
or causes to be made. any statement in any application, report, or document required to 
be filed under this title or any rule or regulation thereunder, which statement was false 
or misleading with respect to any material fact, shall upon conviction be fired not more 
than $10,000, or imprisoned not more than two years, or both, except that when such per- 
son is an exchange, a fine not exceeding $500,000 may be imposed; but no person shal! be 
subject to Imprisonment under this section for the violation of any rule or regulation if 
he proves that he had no knowledge of such rule or regulation. ' 





= 
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Trttx II—AMENDMENTs TO Securities Act or 1933 


Section 201. (a) Paragraph (1) cf section 2 of the Securities Act 
of 1933 is amended to read as follows: 

“(1) The term ‘security’ means any note, stock, treasury stock, 
bond, debenture, evidence of indebtedness, certificate of interest or 
participation in any profit-sharing agreement, collateral-trust cer- 

tificate, preorganization certificate or subscription, transferable 
share, investment contract, voting-trust certificate, certificate of de- 
posit for a security, fractional undivided interest in oil, gas, or other 
mineral rights, or, in general, any interest or instrument commonly 
known as a ‘security’, or any certificate of interest or eee 
in, temporary or interim certificate for, rec eipt for, guarantee of, « 

warrant or right to subscribe to or purchase, any of the foteiidesl 

(b) Paragraph (4) of such section 2 is amended to read as follows: 

“(4) The term ‘issuer’ means every person who issues or proposes 
to issue any security; except that with respect to certificates of 
deposit, voting-trust certificates, or collateral-trust certificates, or 
with respect to certificates of interest or shares in an unincorporated 
investment trust not having a board of directors (or persons per- 
forming similar functions) or of the fixed, restricted management, 
or unit type, the term ‘issuer’ means the person or persons perform- 
ing the acts and assuming the duties of depositor or manager pur- 
suant to the provisions of the trust or other agreement or instrument 
under which such securities are issued; except that in the case of an 
unincorporated association which provides by its articles for limited 
liability of any or all of its members, or in the case of a trust, com- 
mittee, or other legal entity, the trustees or members thereof shall 
not be individually liable as issuers of any security issued by the 
association, trust, committee, or other legal entity; except that with 
respect to equipment-trust certificates or like securities, the term 
‘issuer’ means the person by whom the equipment or property is or 
is to be used; and except that with respect to fractional undivided 
interests in oil, gas, or other mineral rights, the term ‘issuer’ means 
the owner of sar such right or of any interest in such right (whether 
whole or fractional) who creates fractional interests therein for the 
purpose of public offering.” 

(c) Paragraph (10) of such section 2 is amended to read as 
follows: 

“(10) The term ‘prospectus’ means any prospectus, notice, circu- 
lar, advertisement, letter, or communication, written or by radio, 
which offers any security for sale; exc ept.that (a) a communication 
shall not be deemed a prospectus if it is proved that prior to or at 
the same time with such communication a written prospectus meeting 
the requirements of section 10 was sent or given to the person to 
whom the communication was made, by the person making such 
communication or his principal, and (b) a notice, circular, adver- 
tisement, letter, or communication in respect of a security shall not 
be deemed to be a prospectus if it states from whom a written pros- 
ectus meeting the requirements of section 10 may be obtained and, 
in addition, does no more than identify the security, state the price 
thereof, and state by whom orders will be executed.” 


30738 O—53—pt. 1——75 
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Sec. 202. (a) Paragraph (2) of section 3 (a) of such Act is 
amended to read as follows: 

“(2) Any security issued or guaranteed by the United States or 
any Territory thereof, or by the District of Columbia, or by any 
State of the United States, or by any political subdivision of a State 
or Territory, or by any public instrumentality of one or more States 
or Territories, or by any person controlled or supervised by and 
acting as an instrumentality of the Government of the United States 
pursuant to authority granted by the Congress of the United States, 
or any certificate of deposit for any of the foregoing, or any security 
issued or guaranteed by any national bank, or by any banking insti- 
tution organized under the laws of any State or Territory or the 
District of Columbia, the business of which is substantially confined 
to banking and is supervised by the State or Territorial banking 
commission or similar official; or any security issued by or represent 
ing an interest in or a direct obligation of a Federal Reserve bank”: 

(b) Paragraph (4) of such section 3 (a) is amended by striking 
out “corporation” and inserting in lieu thereof “person”. 

(c) Such section 3 (a) is further amended by striking out the 
period at the end of paragraph (8) and inserting in ‘lieu thereof a 
semicolon, and by inserting immediately after such paragraph (8) 
the following new paragraphs: 

“(9) Any security exchanged by the issuer with its existing secu- 
rity holders exclusively where no commission or other remuneration 
is paid or given directly or indirectly for soliciting such exchange; 

“(10) Any security which is issued in exchange for one or more 
bona fide outstanding securities, claims or property interests, o1 
partly in such exchange and partly for cash, where the terms and 
conditions of such issuance and exchange are approved, after a hear- 
ing upon the fairness of such terms and conditions at which all per- 
sons to whom it is proposed to issue securities in such exchange 
shall have the right to appear, by any court, or by any official or 
agency of the United States, or by any State or Territorial banking 
or insurance commission ‘or other governmental authority expressly 
authorized by law to grant such approval; 

“(11) Any security which is a part of an issue sold only to persons 
resident within a single State or Territory, where the issuer of such 
security is a person resident and doing business within or, if a cor- 
poration, incorporated by and doing business within, such State or 
Territory.” 

Sec. 203. (a) Paragraph (1) of section 4 of such Act is amended 
(1) by striking out “not with or through an underwriter and”; 
and (2) by striking out “last” and inserting in lieu thereof “first”. 

(b) Paragraph (3) of such section 4 is hereby repealed. 

Sec. 204. Subsection (c) of section 5 of such Act is hereby 
repealed. 

Sec. 205. Paragraph (1) of section 10 (b) of such Act is amended 
to read as follows: 

“(1) When a prospectus is used more than thirteen months after 
the effective date of the registration statement, the information in the 
statements contained therein shall be as of a date not more than 
twelve months prior to such use, so far as such information is known 
to the user of such prospectus or can be furnished by such user 
without unreasonable effort or expense.” 
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Sec. 206. (a) Section 11 (a) of such Act is amended by adding 
after the last line thereof the following new sentence: “If such 
person acquired the security after the issuer has made generally 
available to its security holders an earning statement covering a 
period of at least twelve months beginning after the effective date 
of the registration statement, then the right of recovery under this 
subsection shall be conditioned on proof that such person acquired 
the security relying upon such untrue statement in the registration 
statement or relying upon the registration statement and not know- 
ing of such omission, but such reliance may be established without 
proof of the reading of the registration statement by such person.” 

(b) Clauses (C) and (D) of paragraph (3) of section 11 (b) of 
aa Act are amended ~ read as follows: “(C) as regards any part 
of the registration statement purporting to be made on the authority 
of an expert (other than himself) or purporting to be a copy of 
or extract from a report or valuation of an expert (other than him- 
self), he had no reasonable ground to believe and did not believe, 
at the time such part of the registration statement became effective, 
that the statements therein were untrue or that there was an omission 
to state a material fact required to be stated therein or necessary 
to make the statements therein not misleading, or that such part 
of the registration statement did not fairly represent the statement 
of the expert or was not a fair copy of or extract from the report 
or valuation of the expert; and (D) as regards any part of the 
registration statement purporting to be a statement made by an 
official person or purporting to be a copy of or extract from a public 
official document, he had no reasonable ground to believe and did 
not believe, at the time such part of the registration statement 
became effective, that the statements therein were untrue, or that 
there was an omission to state a material fact required to be stated 
Seen or necessary to make the statements therein not misleading, 

r that such part of the registration statement did not fairly repre- 
ae the statement made by “the official person or was not a fair copy 
of or extract from the public official document.” 

(c) Subsection (c) of such section 11 is amended to read as 
follows: 

“(c) In determining, for the purpose of paragraph (3) of sub- 
section (b) of this section, what constitutes reasonable investigation 
and reasonable ground for belief, the standard of reasonableness 
shall be that required of a prudent man in the management of his 
own property.” 

(d) Subsection (e) of such section 11 is amended to read as 
follows: 

“(e) The suit authorized under subsection (a) may be to recover 
such damages as shall represent the difference between the amount 
paid for the security (not exceeding the price at which the security 
was offered to the public) and (1) the value thereof as of the time 
such suit was brought, or (2) the price at which such security shall 
have been disposed of in the market before suit, or (3) the price at 
which such security shall have been disposed of after suit but before 
judgment if such damages shall be less than the damages repre- 
senting the difference between the amount paid for the security 
(not exceeding the price at which the security was offered to the 
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ublic) and the value thereof as of the time such suit was brought: 
provided, That if the defendant proves that any portion or all of 
such damages represents other than the depreciation in value of 
such security resulting from such part of the registration statement, 
with respect to which his liability is asserted, not being true or 
omitting to state a material fact required to be stated therein or 
necessary to make the statements therein not misleading, such por- 
tion of or all such damages shall not be recoverable. Tn no event 
shall any underwriter (unless such underwriter shall have know- 
ingly received from the issuer for acting as an underwriter some 
benefit, directly or indirectly, in which all other underwriters sim- 
ilarly dtuated did not share in proportion to their respective 
interests in the underwriting) be liable in any suit or as a conse- 
quence of suits authorized under subsection (a) for damages in 
excess of the total price at which the securities underwritten by him 
and distributed to the public were offered to the public. In any 
suit under this or any other section of this title the court may, in 
its discretion, require an undertaking for the payment of the costs 
of such suit, including resonable attorney’s fees, and if judgment 
shall be rendered against a party litigant, upon the motion of the 
other party litigant, such costs may be assessed in favor of such 
party litigant (whether or not such undertaking has been required) 
if the court believes the suit or the defense to have been without 
merit, in an amount sufficient to reimburse him for the reasonable 
expenses incurred by him, in connection with such suit, such costs 
to be taxed in the manner usually provided for taxing of costs in 
the court in which the suit was heard.” 


Sec. 207. Section 13 of such act is amended (a) by striking out 
“two years” wherever it appears therein and inserting in lieu thereof 
“one year”; (b) by striking out “ten years” and inserting in lieu 
thereof “three years”; and (c) by poyien. immediately before the 

t 


period at the end thereof a comma and the following: “or under 
section 12 (2) more than three years after the sale”. 

Src. 208. Section 15 of such act is amended by inserting imme- 
diately before the period at the end thereof a comma and the fol- 
lowing: “unless the controlling person had no knowledge of or 
reasonable ground to believe in the existence of the facts by reason 
of which the liability of the controlled person is alleged to exist”. 

Sec, 209. (a) The first sentence of subsection (a) of section 19 of 
such Act is amended by inserting after the word “accounting” a 
comma and the word “technical”. 

(b) Subsection (a) of such section 19 is further amended by add- 
ing at the end thereof the following new sentence: “No provision 
of this title imposing any liability shall apply to any act done or 
omitted in good faith in conformity with any rule or regulation 
of the Commission, notwithstanding that such rule or regulation 
may, after such act or omission, be amended or rescinded or be 
determined by judicial or other authority to be invalid for any 
reason.” 

Src. 210. Upon the expiration of sixty days after the date upon 
which a majority of the members of the Securities and Exchange 
Commission appointed under section 4 of title I of this Act have 
qualified and taken office, all powers, duties, and functions of the 
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Federal Trade Commission under the Securities Act of 1933 shall 
be transferred to such Commission, together with all property, books, 
records, and unexpended balances of appropriations used by or 
available to the Federal Trade Commission for carrying out its 
functions under the Securities Act of 1933. All proc eedings, hear- 
ings, or investigations commenced or pending before the Federal 
Trade Commission arising under the Securities Act of 1933 shall be 
continued by the Securities and Exchange Commission. All orders, 
rules, and regulations which have been issued by the Federal Trade 
Commission under the Securities Act of 1933 and which are in effect 
shall continue in effect until modified, superseded, revoked, or 
repealed. All rights and interests accruing or to accrue under the 
Securities Act of 1933, or any provision of any regulation relating 
to, or out of action taken by, the Federal Trade Commission under 
such Act, shall be followed in all respects and may be exercised and 
enforced. 

Sec. 211. The Commission is authorized and directed to make a 
study and investigation of the work, activities, personnel, and func- 
tions of protective and reorganization committees in connection with 
the reorganization, readjustment, rehabilitation, liquidation, or con- 
solidation of persons and properties and to report the result of its 
studies and investigations and its recommendations to the Congress 
on or before January 3, 1936. 


Approved, June 6, 1934, 12:15 p. m. 
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Exuisit V—Copy or SEcuRITIES ACT OF 1933 
Title I 


SECURITIES ACT OF 1933 as amended’ 
Title I 


CORPORATION OF FOREIGN BONDHOLDERS ACT, 
1933 


[Pust1o—No. 22—73p Conaress] 
(H.R. 5480) 
AN ACT 


To provide full and fair disclosure of the character of securities sold in inter- 
state and foreign commerce and through the mails, and to prevent frauds in 
the sale thereof, and for other purposes. 


Be it enacted by the Senate and House of Representatwes of the 
United States of America in Congress assembled, 


TITLE I 
SHORT TITLE 

Section 1. This title may be cited as the “Securities Act of 1933”. 
DEFINITIONS 


Seo. 2. When used in this title, unless the context otherwise 
requires— 

1) The term “security” means any note, stock, treasury stock, bond, 
debenture, evidence of indebtedness, certificate of interest or participation 
in any profit-sharing agreement, collateral-trust certificate, preorganiza- 
tion certificate or subscription, transferable share, investment contract, 
voting-trust certificate, certificate of deposit for a security, fractional undi- 
vided interest in oil, gas, or other mineral rights, or, in general, any inter- 
est or instrument commonly known as a “security,” or any certificate of 
interest or participation in, temporary or interim certificate for, receipt for, 


‘The matter appearing in bold-face type with footnote, references represents subsections 
and subparagraphs es amended. The footnotes contain the text prior to amendment. 
Bold-faced type without footnote references indicates provisions added by amendment. 
The amendments, except, as otherwise noted, became effective July 1, 1934, and are con- 


tained in Title II of Securities Exchange Act of 1934, Public, No. 291, 78d Congress, 
approved June 6, 1934. 


(1) 
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guarantee of, or warrant or right to subscribe to or purchase, any of the 
foregoing.” 

(2) The term “person” means an individual, a corporation, a 
partnership, an association, a joint-stock company, a trust, ve! unin- 
corporated organization, or a government or ee subdivision 
thereof. As used in this paragraph the term “trust” shall include 
only a trust where the interest or interests of the beneficiary or bene- 
ficiaries are evidenced by a security. 

3) The term “sale”, “sell”, “offer to sell”, or “offer for sale” shall 
include every contract of sale or disposition of, attempt or offer to 
dispose of, or solicitation of an offer to buy, a security or interest 
in a security, for value; except that such terms shall not include 
preliminary negotiations or agreements between an issuer and any 
underwriter. Any security given or delivered with, or as a bonus 
on account of, any purchase of securities or any other thing, shall 
be conclusively presumed to constitute a part of the subject of such 
purchase and to have been sold for value. The issue or transfer of 
a right or privilege, when originally issued or transferred with a 
security, giving the holder of such security the right to convert such 
security into another security of the samie issuer or of another person, 
or giving a right to subscribe to another security of the same issuer 
or of another person, which right cannot be exercised until some 
future date, shall not be deemed to be a sale of such other security ; 
but the issue or transfer of such other security upon the exercise o 
such right of conversion or subscription shali be deemed a sale of 
such other security. 

(4) The term “issuer” means every person who issues or proposes to 
issue any security; except that with respect to certificates of deposit, 
voting-trust certificates, or collateral-trust certificates, or with respect to 
certificates of interest or shares in an unincorporated investment trust not 
having a board of directors (or persons performing similar functions) or of 
the fixed, restricted management, or unit type, the term “issuer” means 
the person or persons performing the acts and assuming the duties of de- 
positor or manager pursuant to the provisions of the trust or other agree- 
ment or instrument under which such securities are issued; except that in 
the case of an unincorporated association which provides by its articles for 
limited liability of any or all of its members, or in the case of a trust, com- 
mittee, or other legal entity, the trustees or members thereof shall not be 
individually liable as issuers of any security issued by the association, trust, 
committee, or other legal entity ; except that with respect to equipment-trust 
certificates or like securities, the term “issuer” means the person by whom 
the equipment or property is or is to be used; and except that with respect 
to fractional undivided interests in oil, gas, or other mineral rights, the 
term “issuer” means the owner of any such right or of any interest in such 


*“(1) The term ‘security’ means any note, stock, treasury stock, bond, debenture, evi- 
dence of indebtedness, certificate of interest or participation in any profit-sharing agree 
ment, collateral-trust certificate, preorganization certificate or subscription, transferable 
share, investment contract, voting-trust certificate, certificate of interest in property, tan- 
gible or intangible, or, in general, any instrument commonly knéwn as a security, or any 
certificate of interest or participation in, temporary or interim certificate for, receipt fer 
or warrant or right to subscribe to or purchase, any of the foregoing.” 
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right (whether whole or fractional) who creates fractiona] interests therein 
for the se of public offering.’ 
5 e term “Commission” means the Federal Trade Commission. 
6) The term “Territory” means Alaska, Hawaii, Puerto Rico, 
the Philippine Islands, Canal Zone, the Virgin Islands, and the 
insular ions of the United States, 

(7) The term “interstate commerce” means trade or commerce 
in securities or any transportation or communication relating thereto 
among the severa] States or between the District of Columbia or any 
Territory of the United States and any State or other Territory, or 
between any foreign country and any State, Territory, or the District 
of Columbia, or within the District of Columbia. 

(8) The term “registration statement” means the statement pro- 
vided for in section 6, and includes any amendment thereto and any 
report, document, or memorandum accompanying such statement or 
incorporated therein by reference. 

(9) The term “write” or “written” shall include printed, litho- 
graphed, or any means of graphic communication. 

(10) The term “prospectus” means any prospectus, notice, circular, ad- 
vertisement, letter, or communication, written or by radio, which offers any 
security for sale; except that (a) a communication shall not be deemed a 
prospectus if it is proved that prior to or at the same time with such com- 
munication a written prospectus meeting the requirements of Section 10 
was sent or given to the person to whom the communication was made, by 
the person making such communication or his principal, and (b) a notice, 
circular, advertisement, letter, or communication in respect of a security 
shall not be deemed to be a prospectus if it states from whom a written 


prospectus meeting the requirements of Section 10 may be obtained and, in 
addition, does no more than identify the security, state the price thereof, 
and state by whom orders will be executed.’ 

(11) The term “underwriter” means any person who has pur- 
chased from an issuer with a view to, or sells for an issuer in con- 
nection with, the distribution of any en ge hd participates or has 


a direct or indirect participation in any such undertaking, or par- 

*“(4) The term ‘issuer’ means every person who issues or proposes to issue any security 
or who guarantees a security either as to principal or income; except that with respect te 
certificates of deposit, voting-trust certificates, or collateral-trust certificates, or with re 
spect to certificates of interest or shares in an unincorporated investment trust not having 
a board of directors (or persons performing similar functions) or of the fixed, restricted 
management, or unit type, the term ‘issuer’ means the person or persons performing the 
acts and assuming the duties of depositor or manager pursuant to the provisions of the 
trust or other agreement or instrument under which such securities are issued ; and, except 
that with respect to equipment-trust certificates or like securities, the term ‘issuer’ means 
the person by whom the equipment or property is or is to be used.” 

4 See Secs. 27 and 28, infra, being Sections 210 and 211, Title II of Securities Exchange 
Act of 1984, providing for transfer to “Securities and Exchange Commission” of all powers, 
duties, and functions of the Federal Trade Commission. 

*“(10) The term ‘prospectus’ means any prospectus, notice, circular, advertisement, 
letter, or communication. written or by radio, which offers any security for sale; except 
that (a) a communication shall not be deemed a prospectus if it is proved that prior to 
such communication a written prospectus meeting the requirements of section 10 was 
received, by the person to whom the communication was made, from the person making 
such communication or big principal, and (b) a notice, circular, advertisement, letter, or 
communication in respect of a security shall not be deemed to be a prospectus if it states 
from whom a written prospectus meeting the requirements of section 10 may be obtained 
and, in addition, does no more tnan identify the security, state the price thereof, and state 
by whom orders wil] be executed.” 
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ticipates or has a participation in the direct or indirect underwrit- 
ing of any such undertaking; but such term shall not include a per- 
son whose interest is limited to a commission from an underwriter 
or dealer not in excess of the usual and customary distributors’ or 
sellers’ commission. As used in this paragraph the term “issuer” 
shall include, in addition to an issuer, any person directly or indi- 
rectly controlling or controlled by the issuer, or any person under 


direct or indirect common control with the issuer. 
(12) The term “dealer” means any person. who engages either for 
all or part of his time, directly or indirectly, as agent, broker, or 
rincipal, in the business of offering, buying, selling, or otherwise 
dealing or trading in securities issued i 


another person. 


EXEMPTED SECURITIES 


Src. 8. (a) Except as hereinafter expressly provided, the provi- 
sions of this title shall not apply to any of the following classes of 
securities : 

(1) Any security which, prior to or within sixty days after the 
enactment of this title, has veen sold or disposed of by the issuer or 
bona fide offered to the public, but this exemption shall not ayply to 
any new offering of any such security by an issuer or underwriter 
subsequent to such sixty days; 

(2) Any security issued or guaranteed by the United States or any 
Territory thereof, or by the District of Columbia, or by any State of the 
United States, or by any political subdivision of a State or Territory, or by 
any public instrumentality of one or more States or Territories, or by any 
person controlled or supervised by and acting as an instrumentality of the 
Government of the United States pursuant to authority granted by the Con- 
gress of the United States, or any certificate of deposit for any of the fore- 
going, or any security issued or guaranteed by any national bank, or by 
any banking institution organized under the laws of any State or Territory 
or the District of Columbia, the business of which is substantially confined 
to banking and is supervised by the State or Territorial banking commis- 
sion or similar official; or any security issued by or representing an interest 
in or a direct obligation of a Federal Reserve Bank; * 


(Nore: See Appendix, I-F, p. 37, re additional exemp- 
tion for securities issued under mortgage indenture 
insured under National Housing Act. ] 


(8) Any note, draft, bill of exchange, or bankers’ acceptance 
which arises out of a current transaction or the proceeds of which 
have been or are to be used for current transactions, and which has 
a maturity at the time of issuance of not exceeding nine months, 


*“(2) Any security issued or guaranteed by the United States or any Territory thereof, 
or by the District of Columbia, or by any State of the United States, or by any political 
subdivision of a State or Territory, or by any public instrumentality of one or more States 
or Territories exercising an essential governmenta! function, or by any corporation created 
and controlled or supervised by and acting as an instrumentality of the Government of the 
United States pursuant to authority granted by the Congress of the United States, or by 
any national bank, or by any banking institution organized under the laws of any State or 
Territory, the business of which is substantially confined to banking and is supervised by 
the State or territorial banking commission or similar official ; or any security issued by or 
representing an interest im or a direct obligation of a Federal reserve bank ;” 
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exclusive of days of grace, or any renewal thereof the maturity of 
which is likewise limited ; 

(4) Any security issued by a person" organized and operated ex- 
clusively a religious, educational, benevolent, fraternal, charitable, 
or reformatory purposes and not for pecuniary profit, and no part 
of the net earnings of which inures to the benefit of any person, 
private stockholder, or individual ; 

(5) Any security issued by a building and loan association, home- 
stead association, savings and loan association, or similar institution, 
substantially all the business of which is confined to the making of 
loans to members (but the foregoing exemption shall not apply with 
respect to any such security Toon the issuer takes from the tota) 
amount paid or deposited by the purghaser, by way of any fee, cash 
value or other device whatsoever, either upon termination of the 
investment at maturity or before maturity, an aggregate amount in 
excess of 3 per contum of the face value of such security), or any 
security issued by a farmers’ cooperative association as defined in 
porneeree (12), (13), and (14) of section 103 of the Revenue Act 
of 1932; 

(6) Any security issued by a common or contract carrier, the issv- 
ance of which is subject to the provisions of section 20a of the Inter. 
state Commerce Act, as amended; * 


[Nore: See Appendix, I-E, . 35, for relevant provisions 
of Interstate Commerce and Motor Carrier Acts. ] 

(7) Certificates issued by a receiver or by a trustee in bankruptcy, 
with the approval of the court; 

(8) Any insurance or endowment policy or annuity contract or 
optional annuity contract, issued by a corporation subject to the 
supervision of the insurance commissioner, bank commissioner, or 
any agency or officer performing like functions, of any State or 
Territory of the United States or the District of Columbia; 


[Nore: See Appendix, I-G, p. 37, for limitation on this 


section with respect to investment companies. ] 


(9) Any security exchanged by the issuer with its existing security 
holders exclusively where no commission or other remuneration is paid or 
given directly or indirectly for soliciting such exchange; 

(10) Any security which is issued in exchange for one or more bona 
fide outstanding securities, claims or property interests, or partly in such 
exchange and partly for cash, where the terms and conditions of such 
issuance and exchange are approved, after a hearing upon the fairness of 
such terms and conditions at which all persons to whom it is proposed to 
issue securities in such exchange shall have the right to appear, by any 
court, or by any official or agency of the United States, or by any State 
or Territorial banking or insurance commission or other governmenta] 
authority expressly authorized by law to grant such approval; * 


* “Corporation.” , 

* The words in bold-face are an amendment to Section 8 (a) (6) of the Securities Act of 
1933, as provided in Section 214 of the “Motor Carrier Act of 1935”, approved August 9, 
1935. 

*The first clause of the following former Sec. 4 (3) bas been replaced by Sec. 3 (a) (9) 
and the second clause by Sec. 8 (a) (10): “(8) The issuance of a security of a person e- 
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[Nore: See Appendix, I-A, B, C, and D, pp. 31-34, for 
additional exemptions provided by the Bankruptcy Act.] 


(11) Any security which is a part of an issue sold only to persons resi- 
dent within a single State or Territory, where the issuer of such security 
is a person resident and doing business within, or, if a corporation, incor- 
porated by and doing business within, such State or Territory.*® 


[Nore: See Appendix, I-G, p. 37, for limitation of this 
section with respect to investment companies. } 


(b) The Commission may from time to time by its rules and regu- 
lations, and subject to such terms and conditions as may be prescribed 
therein, add any class of securities to the securities exempted as pro- 
vided in this section, if it finds that the enforcement of this title with 
respect to such securities is not necessary in the public interest and 
for the protection of investors by reason of the small amount in- 
volved or the limited character of the public offering; but no issue 
of securities shall be exempted under this subsection where the aggre- 
gate amount at which such issue is offered to the public exceeds 
$300,000. 

EXEMPTED TRANSACTIONS 


Sec. 4. The provisions of section 5 shall not apply to any of the 
following transactions: 

(1) Transactions by any person other than an issuer, underwriter, or 
dealer; transactions by an issuer not involving any public offering; or 
transactions by a dealer (including an underwriter no longer acting as an 


underwriter in respect of the security involved in such transaction), except 
transactions within one year after the first date upon which the security 
was bona fide offered to the public by the issuer or by or through an under- 
writer (excluding in the computation of such year any time during which a 
stop order issued under section 8 is in effect as to the security), and except 
transactions as to securities constituting the whole or a part of an unsold 
allotment to or subscription by such dealer as a participant in the distribu- 
tion of such securities by the issuer or by or through an underwriter." 


changed by it with its existing security holders exclusively, where no commission or other 
remuneration is paid or given directly or indirectly in connection with such exchange; or 
the issuance of securities to the existing security holders or other existing creditors ef a 
corporation in the process of a bona fide reorganization of such corporation under the 
supervision of any court, either in exchange for the securities of such security holders or 
claims of such creditors or partly for cash and partly in exchange for the securities or 
claims of such security holders or creditors.” 

“The following former Sec. 5 (c) has been supplanted by Sec. 3 (a) (11): “(c) The pro- 
visions of this section relating to the use of the mails shall not apply to the sale of any 
security where the issue of which it is a part is sold only to persons resident within a single 
State or Territory, where the issuer of such securities is a person resident and doing busi- 
ness within, or, if a corporation, incorporated by and doing business within, such State or 
Territory.” 

™“(1) Transactions by any person other than an issuer, underwriter, or dealer; trans- 
actions by an issuer not with or through an underwriter and not involving any public 
offering; or transactions by a dealer (including an underwriter no longer acting as an 
underwriter in respect of the security involved in such transaction), except transactions 
within one year after the last date upon which the security was bona fide offered to the 
public by the issuer or by or through an underwriter (excluding in the computation of such 
year any time during which a stop order issued under section 8 is in effect as to the 
security), and except transactions as to securities constituting the whole or a part of an 
easold allotment te or subscription by such dealer as a participant im the distribution 
ef such securities by the issuer or by or through an underwriter.” 
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(2) Brokers’ transactions, executed upon customers’ orders on any 
exchange or in the open or counter market, but not the solicitation 
of such orders. 


PROHIBITIONS RELATING TO INTERSTATE COMMERCE AND THE MAILS 


Sec. 5. (2) Unless a registration statement is in effect as to a 
security, it shall be unlawful for any person, directly or indirectly— 


(1) to make use of any means or instruments of transporta- 
tion or communication in interstate commerce or of the mails 
to sell or offer to buy such security through the use or medium 
of any prospectus or otherwise ; or 

(2) to carry or cause to be carried through the mails or in 
interstate commerce, by any means or instruments of transporta- 
tion, any such security for the purpose of sale or for delivery 
after sale. 


(b) It shall be unlawful for any person, directly or indirectly— 


(1) to make use of any means or instruments of transportation 
or communication in interstate commerce or of the mails to 
my or transmit any prospectus relating to any security regis- 
tered under this title, unless such prospectus meets the require- 
ments of section 10; or 

(2) to carry or to cause to be carried through the mails or in 
interstate commerce any such security for the purpose of sale or 
for delivery after sale, unless accompanied or preceded by a 
prospectus that meets the requirements of section 10. 


REGISTRATION OF SECURITIES AND SIGNING OF REGISTRATION STATEMENT 


Sec. 6. (a) Any security may be registered with the Commission 
under the terms and conditions hereinafter provided, by filing a regis- 
tration statement in triplicate, at least one of which shall be signed by 
each issuer, its principal executive officer or officers, its principal 
financial officer, its comptroller or principal accounting en and 


the majority of its board of directors or persons performing similar 

functions (or, if there is no board of directors or persons performing 

similar functions, by the majority of the persons or board having the 

wer of management of the issuer), and in case the issuer is a 

ne or Territorial person by its duly authorized representative in 
n 


the ited States; except that when such registration statement 
relates to a security issued by a foreign government, or political sub- 
division thereof, it need be signed only by the underwriter of such 
security. Signatures of all such persons when written on the said 
registration statements shall be presumed to have been so written by 
authority of the person whose signature is so affixed and the burden 
of proof, in the event such authority shall be denied, shall be upon 
the party denying the same. The affixing of any signature without 
the authority of the purported signer shall constitute a violation of 
this title. A registration statement shall be deemed effective only as 
to the securities specified therein as proposed to be offered. 

(b) At the time of filing a registration statement the applicant 
shall pay to the Commission a fee of one one-hundredth of 1 per 


a ll ll ee ee ee a ae 





rere Pf VSO Oe See 


OC OO EE 


INVESTIGATION OF THE DEPARTMENT OF JUSTICE 1189 


eentum of the maximum aggregate price at which such securities are 
proposed to be offered, but in no case shall fee be less than $25. 

(c) The filing with the Commission of a registration statement, or 
of an amendment to a registration statement, shall be deemed to have 
taken place upon the receipt thereof, but the filing of a registration 
statement shall not be deemed to have taken place unless it is accom- 
panied by a United States postal money order or a certified bank 
check or cash for the amount of the fee required under subsection (b). 

(d) The information contained in or filed with any registration 
statement shall be made available to the public under such regulations 
as the Commission may prescribe, and copies thereof, photostatic or 
otherwise, shall be furnished to ee at such reasonable 
charge as the Commission may prescribe. 

(e) No registration statement may be filed within the first forty 
days following the enactment of this Act. 


INFORMATION REQUIRED IN REGISTRATION STATEMENT 


Szo. 7. The registration statement, when relating to a security 
other than a security issued by a foreign government, or political 
subdivision thereof, shall contain the information, and be accom- 
panied by the documents, specified in Schedule A,* and when relating 
to a security issued by a foreign government, or political subdivision 
thereof, shall contain the information, and be accompanied by the 
documents, specified in Schedule By; except that the Commission 
may by rules or regulations provide that any such information or 
document need not be included in respect of any class of issuers 
or securities if it finds that the requirement of such information or 
document is inapplicable to such class and that disclosure fully 
adequate for the protection of investors is otherwise required to be 
included within the registration statement. If any accountant, 
engineer, or appraiser, or any person whose profession gives authority 
to a statement made by him, is named as having prepared or certified 
any part of the registration statement, or is named as having pre- 
pared or certified a report or valuation for use in connection with the 
registration statement, the written consent of such person shall be 
filed with the registration statement. If any such person is named 
as having prepared or certified a report or valuation (other than a 
public official document or statement) which is used in connection with 
the registration statement, but is not named as having prepared or 
certified such report or valuation for use in connection with the regis- 
tration statement, the written consent of such person shall be filed 
with the registration statement unless the Commission dispenses with 
such filing as impracticable or as involving undue hardship on the 
person filing the registration statement. Any such registration state- 
ment shall contain such other information, and be accompanied by 
such other documents, as the Commission may by rules or regulations 


*%Bection 24 (a) of the Investment Company Act of 1940 provides that an investment 
company registered under that Act may submit copies of the documents which it is re- 
quired to file under that title in lieu of the registration statement specified in Schedule A of 
the Securities Act of 1933. [The text of this section is set forth in full in the Appendix, 


tI-C, p. 40.) 
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require as being necessary or appropriate in the public interest or for 
the protection of investors. 


Lear See Appendix, II-A, p. 38, for requirements re- 
ating to securities issued under an indenture; see Appen- 
dix, II-B, 1-4, pp. 38-39, for situations in which alter- 
nate materials may be filed or incorporation by reference 
is permitted ; see Appendix, II-B, 5, p. 39, for extent of 
obligation to file supplementary information. ] 


TAKING EFFECT OF REGISTRATION STATEMENTS AND AMENDMENTS THERETO 


Sec. 8. (a) Except as hereinafter provided, the effective date of a regis- 
tration statement shall be the twentieth day after the filing thereof or such 
earlier date as the Commission may determine, having due regard to the 
adequacy of the information respecting the issuer theretofore available to 
the public, to the facility with which the nature of the securities to be 
registered, their relationship to the capital structure of the issuer and the 
rights of holders thereof can be understood, and to the public interest 
and the protection of investors. If any amendment to any such statement 
is filed prior to the effective date of such statement, the registration state- 
ment shall be deemed to have been filed when such amendment was filed; 
except that an amendment filed with the consent of the Commission, prior 
to the effective date of the registration statement, or filed pursuant to an 
order of the Commission, shall be treated as a part of the registration 
statement.** 

(b) If it appears to the Commission that a registration statement 
is on its face incomplete or inaccurate in any material respect, the 
Commission may, after notice by personal service or the sending of 
confirmed telegraphic notice not later than ten days after the filing 
of the registration statement, and opportunity for hearing (at a 
time fixed by the Commission) within ten days after such notice by 
personal service or the sending of such telegraphic notice, issue an 
order prior to the effective date of registration refusing to permit 
such statement to beconte effective until it has been amended in ac- 
cordance with such order. When such statement has been amended 
in accordance with such order the Commission shall so declare and 
the registration shall become effective at the time provided in sub- 
section (a) or upon the date of such declaration, whichever date is 
the later. 

(c) An amendment filed after the effective date of the registration 
statement, if such amendment, upon its face, appears to the Com- 
mission not to be incomplete or inaccurate in any material respect, 


“This is an amendment approved August 22, 1940, as Title III of Public, No. 768, 76th 
Cong., An Act “To provide for the registration and regulation of investment companies and 
investment advisers ........." It supplants the former Sec. 8 (a) which read: 

“The effective date of a registration statement shall be the twentieth day after 
the filing thereof, except as hereinafter provided, and except that in case of securi- 
ties of any foreign public authority, which has continued the full service of {ts obli- 
gations in the United States, the proceeds of which are to be devoted to the refund- 
ing of obligations payable in the United States, the registration statement sha)! 
become effective seven days after the filing thereof. If any amendment to any such 
statement is filed prior to the effective date of such statement, the registration 
statement shall] be deemed to have been filed when such amendment was filed except 
that an amendment filed with the consent of the Commission prior to the effective 
date of the registration statement, or filed pursuant to an order of the Commission, 
shall be treated as a part of the registration statement.” 
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shall become effective on such date as the Commission may deter- 
mine, having due regard to the public interest and the protection 
of investors. 

(d) If it appears to the Commission at any time that the registra- 
tion statement includes any untrue statement of a material fact or 
omits to state any material fact required to be stated therein or 
necessary to make the statements therein not misleading, the Com- 
mission may, after notice by er eta service or the sending of con- 
firmed telegraphic notice, and after opportunity for hearing (at a 
time fixed by the Commission) within Afteen days after such notice 
by personal service or the sending of such telegraphic notice, issue 
a stop order suspending the effectiveness of the registration state- 
ment. When such statement has been amended in accordance with 
such stop order the Commission shall so declare and thereupon the 
stop order shall cease to be effective. 


[Nore: See Appendix, II-D, p. 40, for additional basis 
of stop order re investment companies; as to consolida- 
tion of proceedings with those under Trust Indenture 
Act see Appendix, II-E, p. 41.] 


(e) The Commission is hereby empowered to make an examina- 
tion in any case in order to determine whether a stop order should 
issue under subsection (d). In making such examination the Com- 
mission or any officer or officers designated by it shall have access 
to and may demand the production ot me books and papers of, and 
may administer oaths and affirmations to and examine, the issuer. 
underwriter, or any other person, in respect of any matter relevant 
to the examination, and may, in its discretion, require the production 
of a balance sheet exhibiting the assets and liabilities of the issuer, 
or its income statement, or both, to be certified to by a public or 
certified accountant approved by the Commission. If the issuer 
or underwriter shal] fail to cooperate, or shall obstruct or refuse 
to permit the making of an examination, such conduct shall be 
proper ground for the issuance of a stop order. 

(f) Any notice required under this section shall be sent to or 
served on the issuer, or, in case of a foreign government or politica] 
subdivision thereof, to or on the underwriter, or, in the case of a 
foreign or Territorial person, to or on its duly authorized representa- 
tive in the United States named in the registration statement, prop- 
erly directed in each case of telegraphic notice to the address given 
in such statement. 


COURT REVIEW OF ORDERS 


Seo. 9. (a) Any person aggrieved by an order of the Commission 
may obtain a review of such order in the Circuit Court of Appeals 
of the United States, within any circuit wherein such person resides 
or has his principal place of business, or in the Court of Appeals of 
the District of Columbia, by filing in such court, within sixty days 
after the entry of such order, a written petition praying that the 
order of the Commission be modified or be set aside in whole or in 
peat A copy of such petition shall be forthwith served upon the 
“ommission, and thereupon the Commission shall vertify me file in 
the court a transcript of the record upon which the order complained 
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of was entered. No objection to the order of the Commission shall 
be considered by the court unless such objection shall have been urged 
before the Commission. The finding of the Commission as to the 
facts, if supported by evidence, shall be conclusive. If either party 
shall apply to the court for leave to adduce additional evidence, and 
shall show to the satisfaction of the court that such additional evi- 
dence is material and that there were reasonable grounds for failure 
to adduce such evidence in the hearings before the Commission, the 
court may order such additional evidence to be taken before the 
Commission and to be adduced upon the hearing in such manner 
and upon such terms and conditions as to the court may seem proper. 
The edatedias may modify its nas as to the facts, by reason 
of the additional evidence so taken, and it shall file such modified 
or new findings, which, if supported by evidence, shall be conclu- 
sive, and its recommendations, if any, for the modification or setting 
aside of the original order. The jurisdiction of the court shall be 
exclusive and its judgment and decree, affirming, modifying, or set- 
ting aside, in whole or in part, any order of the Commission, shall 
be final, subject to review by the Supreme Court of the United 
States upon certiorari or certification as provided in sections 239 and 
240 of the Judicial Code, as amended (U. S. C., title 28, secs. 346 
and 347). 

(b) The commencement of proceedings under subsection (a) shall 
not, unless specifically ordered by the court, operate as a stay of the 
Commission’s order. 


INFORMATION REQUIRED IN PROSPECTUS 


Sec. 10. (a) A prospectus— 


(1) when relating to a security other than a security issued 
by a foreign government or political subdivision thereof, shall 
contain the same statements made in the registration statement, 
but it need not include the documents referred to in paragraphs 
(28) to (32), inclusive, of Schedule A; 

(2) when relating to a security issued by a foreign govern- 
ment or political subdivision thereof shall contain the same state- 
ments made in the registration statement, but it need not include 
the documents referred to in paragraphs (13) and (14) of 
Schedule B. 


(b) Notwithstanding the provisions of subsection (a)— 


(1) When a prospectus is used more than thirteen months after the 
effective date of the registration statement, the information in the 
statements contained therein shall be as of a date not more than twelve 
months prior to such use, so far as such information is known to the 
user of such prospectus or can be furnished by such user without 
unreasonable effort or expense.** 

(2) there may be omitted from any p us any of the 
statements required under such subsection (a) which the Com- 
mission may by rules or regulations designate as not being neces- 


%“(1) when a prospectus is used more than thirteen months after the effective date of 
the registration statement, the information in the statements contained therein shall be as 
of a date not more than twelve months prior to such use.” 
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sary or appropriate in the public interest or for the protection 
of investors. 

(3) any prospectus shall contain such other information as the 
Commission may by rules or regulations require as being neces- 
sary or appropriate in the public interest or for the protection 
of investors. 

(4) in the exercise of its powers under paragraphs (2) and 
(3) of this subsection, the Commission shall have authority to 
classify prospectuses according to the nature and circumstances 
of their use, and, by rules and regulations and subject to such 
terms and conditions as it shall specify therein, to prescribe as 
to each class the form and contents which ic may find appropri- 
ate to such use and consistent with the public interest and the 
protection of investors. 


(c) The statements or information required to be included in a 
prospectus bY or under authority of subsection (a) or (b), when 
written, shall be placed in a conspicuous part of the prospectus in 
type as large as that used generally in the body of the prospectus. 

(d) In any case where a prospectus consists of a radio broadcast, 
copies thereof shall be filed with the Commission under such rules 
and regulations as it shall prescribe. The Commission may by rules 
and regulations require the filing with it of forms and prospectuses 
used in connection with the sale of securities registered under this 
title. 


{Nore: For additional powers of the Commission as to 
prospectuses of certain investment trust securities see 
Appendix, II-D, p. 40.] 


CIVIL LIABILITIES ON ACCOUNT OF FALSE REGISTRATION STATEMENT 


Seo. 11. (a) In case any part of the registration statement, when 
such part became effective, contained an untrue statement of a material 
fact or omitted to state a material fact required to be stated therein 
or necessary to make the statements therein not misleading, any 
person acquiring such security (unless it is proved that at the time of 
such acquisition he knew of such untruth or omission) may, either 
at law or in equity, in any court of competent jurisdiction, sue— 


1) every person who signed the registration statement; 
2) every person who was a director of (or person perform- 


ing similar functions) or partner in, the issuer at the time of the 
= of the part of the a statement with respect to 


which his liability is asserted ; 

(8) every person who, with his consent, is named in the regis- 
tration statement as being or about to become a director, person 
performing similar functions, or partner; 

(4) on accountant, engineer, or appraiser, or any person 
whose profession gives authority to a statement made by him, 
who has with his consent been named as having prepared or 
certified any part of the registration statement, or as having 
prepared or certified any report or valuation which is used in 
connection with the registration statement, with respect to the 
statement in such registration statement, report, or valuation, 
which purports to have been prepared or certified by him; 


30738 O—53—pt. 1———-76 
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(5) every underwriter with respect to such security. 

such person acquired the security after the issuer has made gen- 
erally available to its security holders an earning statement covering 
a period of at least twelve months beginning after the effective date of 
the registration statement, then the right of recovery under this sub- 
section shall be conditioned on proof that such person acquired the 
security relying upon such untrue statement in the registration state. 
ment or relying upon the registration statement and not knowing of 
such omission, but such reliance may be established without proof 
of the reading of the registration statement by such person. 


(b) Notwithstanding the provisions of subsection (a) no person, 
other than the issuer, shall be liable as provided therein who shal! 
sustain the burden of proof— 


(1) that before the effective date of the part of the registra- 
tion statement with respect to which his liability is asse (A) 
he had resigned from or had taken such steps as are permitted by 
law to resign from, or cease or refused to act in, every office, 
capacity, or relationship in which he was described in the regis- 
tration statement as acting or agreeing to act, and (B) he had 
advised the Commission and the issuer in writing that he had 
taken such action and that he would not be responsible for such 
part of the registration statement; cr 

(2) that if such part of the registration statemerit became 
effective without his knowledge, upon becoming aware of such 
fact he forthwith acted and advised the Commission, in accord- 


ance with paragraph (1), and, in addition, gave reasonable 
blic notice that such part of the registration statement had 
come effective without his knowlenani or 


(3) that (A) as regards any part of the registration statement 
not purporting to be made on the authority of an expert, and not 
purporting to be a copy of or extract from a report or valuation 
of an expert, and not purporting to be made on the authority of 
a public official document or statement, he had, after reasonable 
investigation, reasonable ground to believe and did believe, at the 
time such part of the registration statement became effective, 
that the statements therein were true and that there was no 
omission to state a material fact required to be stated therein or 
necessary to make the statements therein not misleading; and 
(B) as regards any part of the registration statement purporting 
to be made upon his authority as an expert or purporting to be a 
copy of or extract from a report or valuation of himself as an 
expert, (i) he had, after reasonable investigation, reasonable 
ground to believe and did believe, at the time such part of the 
registration statement became effective, that the statements 
therein were true and that tlere was no omission to state a mate- 
rial fact required to be stated therein or necessary to make the 
statements therein not misleading, or (ii) such part of the regis- 
tration statement did not fairly represent his statement as an 
expert or was not a fair copy of or extract from his report or 
valuation as an expert; and (C) as regards any part of the regis- 
tration statement purporting to be made on the authority of an expert 
(other than himself) or purporting to be a copy of or extract from 
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report or valuation of an expert (other than himself), he had no rea- 
sonable ground to believe and did not believe, at the time such part of 
the registration statement became effective, that the statements therein 
were untrue or that there was an omission to state a material fact 
required to be stated therein or necessary to make the statements 
therein not misleading, or that such part of the registration statement 
did not fairly represent the statement of the expert or was not a fair 
copy of or extract from the report or valuation of the expert; and 
(D) as regards any part of the registration statement purporting to 
be a statement made by an official person or purporting to be a copy of 
or extract from a public official document, he had no reasonable ground 
to believe and did not believe, at the time such part of the registration 
statement became effective, that the statements therein were untrue, 
or that there was an omission to state a material fact required to be 
stated therein or necessary to make the statements therein not mis- 
leading, or that such part of the registration statement did not fairly 
represent the statement made by the official person or was not a fair 
copy of or extract from the public official document.** 


(c) In determining, for the purpose of paragraph (3) of subsection (b) 
of this section, what constitutes reasonable investigation and reasonable 
ground for belief, the standard of reasonableness shall be that required of 
a prudent man in the management of his own property.** 

(d) If any person becomes an underwriter with respect to the 
security after the part of the registration statement with respect to 
which his liability is asserted has become effective, then for the pur- 
poses of paragraph (3) of subsection (b) of this section such part 
of the registration statement shall be considered as having become 
effective with respect to such person as of the time when he became 
an underwriter. 

(e) The suit authorized under subsection (a) may be to recover such 
damages as shall represent the difference between the amount paid for the 
security (not exceeding the price at which the security was offered to the 
public) and (1) the value thereof as of the time such suit was brought, or 
(2) the price at which such security shall have been disposed of in the 
market before suit, or (3) the price at which such security shall have been 
disposed of after suit but before judgment if such damages shall be less 


™“(C) as regards any part of the registration statement purporting to be made on the 
authority of an expert (other than himself) or purporting to be a copy of or extract from 
a report or valuation of an expert (other than bimself), he had reasonable ground tn be 
lieve and did believe, at the time such part of the registration statement became effective, 
that the statements therein were true and that there was no omission to state a materia! 
fact required to be stated therein or necessary to make the statements therein not mislead- 
ing, and that such part of the registration statement fairly represented the statement of 
the expert or was a fair copy of or extract from the report or valuation of the expert ; and 
(D) as regards any part of the registration statement purporting to be a statement made 
by an official person or purporting to be a copy of or extract from a public official docu- 
ment, he had reasonable ground to believe and did believe, at the time such part of the 
registration statement became effective, that the statements therein were true, and that 
there was no omission to state a material fact required to be stated therein or necessary to 
make the statements therein not misleading, and that such part of the registration state- 
ment fairly represented the statement made by the official person or was a fair copy of er 
extract from the public official document.” 

*“(c) In determining for the purpose of paragraph (3) of subsection (b) of this sec 
tion, what constitutes reasonable investigation and reasonable ground for belief, the 
standard of reasonableness shall be that required of a person occupying a fiduciary 
relationship.” 
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than the damages representing the difference between the amount paid for 
the security (not exceeding the price at which the security was offered 
to the public) and the value thereof as of the time such suit was brought: 
Provided, that if the defendant proves that any portion or all of such dam- 
ages represents other than the depreciation in value of such security result- 
ing from such part of the registration statement, with respect to which his 
liability is asserted, not being true or omitting to state a material fact re- 
quired to be stated therein or necessary to make the statements therein not 
misleading, such portion of or all such damages shall not be recoverable. 
In no event shall any underwriter (unless such underwriter shall have 
knowingly received from the issuer for acting as an underwriter some 
benefit, directly or indirectly, in which all other underwriters similarly 
situated did not share in proportion to their respective interests in the 
underwriting) be liable in any suit or as a consequence of suits authorized 
under subsection (a) for damages in excess of the total price at which the 
securities underwritten by him and distributed to the public were offered 
to the public. In any suit under this or any other section of this title the 
court may, in its discretion, require an undertaking for the payment of 
the costs of such suit, including reasonable attorney’s fees, and if judgment 
shal! be rendered against a party litigant, upon the motion of the other 
party litigant, such costs may be assessed in favor of such party litigant 
(whether or not such undertaking has been required) if the court believes 
the suit or the defense to have been without merit, in an amount sufficient 
to reimburse him for the reasonable expenses incurred by him, in connec- 
tion with such suit, such costs to be taxed in the manner usually provided 
for taxing of costs in the court in which the suit was heard.” 

(f) All or any one or more of the persons specified in subsection 
(a) shall be jointly and severally liable, and every person who be- 
comes liable to make any payment under this section may recover 
contribution as in cases of contract from any person who, if sued 
separately, would have been liable to make the same payment, unless 
the person who has become liable was, and the other was not, guilty 
of fraudulent misrepresentation. 

(g) In no case shall the amount recoverable under this section ex- 
aay the price at which the security was offered to the public. 


CIVIL LIABILITIES ARISING IN CONNECTION WITH PROSPECTUSES AND 
COMMUNICATIONS 


Sgro. 12. Any person who— 


(1) sells a security in violation of section 5, or 

(2) sells a security (whether or not exempted by the provi- 
sions of section 3, other than paragraph (2) of subsection (a) 
thereof), by the use of any means or instruments of transporta- 
tion or communication in interstate commerce or of the mails, 
by. means of a prospectus or oral communication, which includes 
an untrue statement of a material fact or omits to state a ma- 
terial fact necessary in order to make the statements in the light 
of the circumstances under which they were made, not mislead- 


 “(@) The suit authorized under subsection (a) may be either (1) to recover the con- 
sideration paid for such security with interest thereon, less the amount of any income 
received thereon, upon the tender of such security, or (2) for damages if the person suing 
ao lenger owns the security.” 
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ing (the purchaser not knowing of such untruth or omission), 
and who shall not sustain the burden of proof that he did not 
know, and in the exercise of reasonable care could not have known, 
of such untruth or omission 


shall be liable to the person purchasing such security from him, who, 
may sue either at law or in equity in any court of competent juris- 
diction, to recover the consideration paid for such security with 
interest thereon, less the amount of any income received thereon, 
upon the tender of such security, or for damages if he no longer owns 
the security. 

LIMITATION OF ACTIONS 


Sec. 13. No action shall be maintained to enforce any liability created 
under section 11 or section 12 (2) unless brought within one year after the 
discovery of the untrue statement or the omission, or after such discovery 
should have been made by the exercise of reasonable diligence, or, if the 
action is to enforce a liability created under section 12 (1), unless brought 
within one year after the violation upon which it is based. In no event 
shall any such action be brought to enforce a liability created under sec- 
tion 11 or section 12 (1) more than three years after the security was bona 
fide offered to the public, or under section 12 (2) more than three years 
after the sale.” 


CONTRARY STIPULATIONS VOID 


Sec. 14. Any condition, stipulation, or provision binding any per- 
son acquiring any security to waive compliance with any provision 


of this title or of the rules and regulations of the Commission shall 
be void. 


LIABILITY OF CONTROLLING PERSONS 


Sec. 15. Every person who, by or through stock ownership, agency, 
or otherwise, or who, pursuant to or in connection with an agreement 
or understanding with one or more other persons by or through stock 
ownership, agency, or otherwise, controls any person liable under sec- 
tion 11 or 12, shall also be liable jointly and severally with and to 
the same extent as such controlled person to any person to whom such 
controlled person is liable, unless the controlling person had no knowl- 
edge of or reasonable grounds to believe in the existence of the facts by 
reason of which the liability of the controlled person is alleged to exist. 


ADDITIONAL REMEDIES 


Src. 16. The rights and remedies provided by this title shall be in 
addition to any and all other rights and remedies that may exist at 
law or in equity. 


=™=“Spc. 13. No action shall be maintained to enforce any liability created under section 
11 or section 12 (2) unless brought within two years after the discovery of the untrue 
statement or the omission, or after such discovery should have been made by the exercise 
of reasonable diligence, or, if the action is to enforce a Mability created under section 12 
(1), unless brought within two years after the violation upon which it is based. In no 
event shall any such action be brought to enforce a Mability created under section 11 or 
section 12 (1) more than ten years after the security was bona fide offered to the public.” 
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FRAUDULENT INTERSTATE TRANSACTIONS 


Sec. 17. (a) It shall be unlawful for any person in the sale of any 
securities by the use of any means or instruments of transportation 
or communication in interstate commerce or by the use of the mails, 
directly or indirectly— 

O to employ any device, scheme, or artifice to defraud, or 
(2) to obtain money or property by means of any untrue 
statement of a alias fact or any omission to state a material 
fact necessary in order to make the statements made, in the light 
of the circumstances under which they were made, not mis- 
leading, or 

(3) to engage in any transaction, practice, or course of busi- 
ness which operates or would operate as a fraud or deceit upon 
the purchaser. 


(b) It shall be unlawful for any person, by the use of any means 
or instruments of transportation or communication in interstate 
commerce or by the use of the mails, to publish, give publicity to, 
or circulate any notice, circular, advertisement, newspaper, article, 
letter, investment service, or communication which, though not pur- 
porting to offer a security for sale, describes such security for a con- 
sideration received or to be received, directly or indirectly, from an 
issuer, underwriter, or dealer, without fully disclosing the receipt, 
whether past or prospective, of such consideration and the amount 
thereof. 

(c) The exemptions provided in section 8 shall not apply to the 
provisions of this section. 


STATE CONTROL OF SECURITIES 


Szo. 18. Nothing in this title shall affect the jurisdiction of the 
securities commission (or any agency or office performing like func- 
tions) of any State or Territory of the United States, or the District 
of Columbia, over any security or any person. 


SPECIAL POWERS OF COMMISSION 


Sec. 19. (a) The Commission shall have authority from time to 
time to make, amend, and rescind such rules and regulations as may 
be necessary to carry out the provisions of this title, including rules 
and regulations governing registration statements and prospectuses 
for various classes of securities and issuers, and defining accounting, 
technical, and trade terms used in this title. Among other things, the 
Commission shall have authority, for the purposes of this title, to pre- 
scribe the form or forms in which required information shall be set 
forth, the items or details to be shown in the balance sheet and earn- 
ing statement, and the methods to be followed in the preparation of 
accounts, in the ene or valuation of assets and liabilities, in the 
determination of depreciation and depletion, in the differentiation of 
recurring and nonrecurring income, in the differentiation of invest- 
ment aa operating income, and in the preparation, where the Com- 
mission deems it necessary or desirable, of consolidated balance sheets 
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or income accounts of any person directly or indirectly controlling or 
controlled by the issuer, or any person under direct or indirect com- 
mon control with the issuer; but insofar as they relate to any common 
carrier subject to the provisions of section 20 of the Interstate Com- 
merce Act, as amended, the rules and regulations of the Commission 
with respect to accounts shall not be inconsistent with the require- 
ments imposed by the Interstate Commerce Commission under au- 
thority of such section 20. The rules and regulations of the Com- 
mission shall be effective upon publication in the manner which the 
Commission shall prescribe. No provision of this title imposing any 
liability shall apply to any act done or omitted in good faith in conformity 
with any rule or regulation of the Commission, notwithstanding that such 
rule or regulation may, after such act or omission, be amended or rescinded 
or be determined by judicial or other authority to be invalid for any reason. 

(>) For the purpose of all investigations which, in the opinion of 
the Commission, are necessary and proper for the enforcement of 
this title, any member of the Commission or any officer or officers 
designated by it are empowered to administer oaths and affirmations, 
—— witnesses, take evidence, and require the production of any 
books, papers, or other documents’ which the Commission deems rele- 
vant or material to the inquiry. Such attendance of witnesses and 
the production of such documentary evidence may be required from 
any place in the United States or any Territory at any designated 
place of hearing. 


INJUNCTIONS AND PROSECUTION OF OFFENSES 


Src. 20. (a) Whenever it shall appear to the Commission, either 
upon complaint or otherwise, that the provisions of this title, or of 
any rule or regulation prescribed under authority thereof, have been 
or are about to be violated, it may, in its discretion, either require or 
permit such person to file with it a statement in writing, under oath, 
or otherwise, as to all the facts and circumstances concerning the 
subject matter which it believes to be in the public interest to 
investigate, and may investigate such facts. 

(b) enever it shall appear to the Commission that any person 
is engaged or about to engage in any acts or practices which consti- 
tute or will constitute a violation of the provisions of this title, or of 
any rule or regulation prescribed under authority thereof, it may in 
its discretion, bring an action in any district court of the United 
States, United States court of any Territory, or the Supreme Court 
of the District of Columbia to enjoin oul acts or practices, and 
upon a proper a_i s permanent or temporary a or 
restraining order shall be granted without bond. The Commission 
may transmit such evidence as may be available concerning such 
acts or practices to the Attorney General who may, in his discretion, 
institute the necessary criminal proceedings under this title. Any 
such criminal proceeding may be leona either in the district 
wherein the transmittal of the prospectus or security complained of 
begins, or in the district wherein such prospectus or security is 
received, 

(c) Upon application of the Commission the district courts of the 
United States, the United States courts of an peg and the 
Supreme Court of ths District of Columbia, shall also have juris- 
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diction to issue writs of mandamus commanding ny peters to com- 
ply with the provisions of this title or any order of the Commission 
made in pursuance thereof. 


HEARINGS BY COMMISSION 


Seo. 21. All hearings shall be public and may be held before the 
Commission or an officer or officers of the Commission designated by 
it, and appropriate records thereof shall be kept. 


JURISDICTION OF OFFENSES AND SUITS 


Sec. 22. (a) The district courts of the United States, the United 
States courts of any Territory, and the Supreme Court of the District 
of Columbia shall have jurisdiction of dfletan and violations under 
this title and under the rules and regulations promulgated by the 
Commission in respect thereto, and, concurrent with State and Ter- 
ritorial courts, of all suits in equity and actions at law brought to 
enforce any liability or duty created by this title. Any such suit or 
action may be brought in the district wherein the defendant is found 
or is an inhabitant or transacts business, or in the district where the 
sale took place, if the defendant participated therein, and process in 
such cases may be served in any other district of which the defendant 
is an inhabitant or wherever the defendant may be found. Judg- 
ments and decrees so rendered shall be subject to review as provided 
in sections 128 and 240 of the Judicial Code, as amended (U. S. C. 
title 28, secs. 225 and 347). No case arising under this title and 
brought in any State court of competent jurisdiction shall be re- 


moved to any court of the United States. No costs shall be assessed 
for or — the Commission in any proceeding under this title 


brought 

(b) In case of contumacy or refusal to obey a subpena issued to 
any person, any of the said United States courts, within the juris- 
diction of which said person guilty of contumacy or refusal to obey 
is found or resides, upon application by the Commission may issue to 
such person an order requiring such person to appear before the Com- 
mission, or one of its examiners designated by it, there to produce 
documentary evidence if so ordered, or there to give evidence touch- 
ing the matter in question; and any failure to obey such order of 
the court may be punished by said court as a contempt thereof. 

(c) No person shall be excused from attending and testifying or 
from producing books, papers, contracts, agreements, and other docu- 
ments before the Commission, or in obedience to the subpena of the 
Commission or any member thereof or any officer designated by it, 
or in any cause, or proceeding instituted by the Commission, on the 
ground that the testimony or evidence, documentary or otherwise, 
required of him, may tend to incriminate him or subject him to a 

enalty or forfeiture; but no individual shall be prosecuted or sub- 
jected to any penalty or forfeiture for or on account of any trans- 
action, matter, or thing concerning which he is compelled, after 
having claimed his privilege against. self-incrimination, to testify 
or produce evidence, documentary or otherwise, except that such in- 
dividual so testifying shall not be exempt from prosecution and 
punishment for perjury committed in so testifying. 


y or against it in the Supreme Court or such other courts. 
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UNLAWFUL REPRESENTATIONS 


Seo. 23. Neither the fact that the registration statement for a 
security has been filed or is in effect nor the fact that a stop order is 
not in effect with respect thereto shall be deemed a finding by the 
Commission that the registration statement is true and accurate 
on its face or that it does not contain an untrue statement of fact 
or omit to state a material fact, or be held to mean that the Commis- 
sion has in any way passed upon the merits of, or given approval 
to, such security. It shall be unlawful to make, or cause to be made, 
to any prospective purchaser any representation contrary to the 
foregoing provisions of this section. 


PENALTIES 


Spo. 24. Any person who willfully violates any of the provisions 
of this title, or the rules and regulations promulgated by the Com- 
mission under authority thereof, or any person who willfully, in a 
registration statement filed under this title, makes any untrue state- 
ment of a material fact or omits to state any material fact required 
to be stated therein or necessary to make the statements therein 
not misleading, shall upon conviction be fined not more than $5,000 
or imprisoned not more than five years, or both. 


JURISDICTION OF OTHER GOVERNMENT AGENCIES OVER SECURITIES 


Sgro. 25. Nothing in this title shall relieve any person from sub- 
mitting to the respective supervisory units of the Government of 


the United States information, reports, or other documents that are 
now or may hereafter be required by any provision of law. 


SEPARABILITY OF PROVISIONS 


Seo. 26. If any provision of this Act, or the application of such 
provision to any person or circumstance, shall be held invalid, the 
remainder of this Act, or the application of such provision to persons 
or circumstances other than those as to which it is held invalid, shall 
not be affected thereby. 

Sec. 27. Upon the expiration of sixty days after the date upon which a 
majority of the members of the Securities and Exchange Commission ap- 
pointed under Section 4 of Title I of this act have qualified and taken office, 
all powers, duties and functions of the Federal Trade Commission under the 
Securities Act of 1933 shall be transferred to such Commission, together 
with all property, books, records and unexpended balances of appropria- 
tions used by or available to the Federal Trade Commission for carrying 
out its functions under the Securities Act of 1933. All proceedings, hear- 
ings or investigations commenced or pending before the Federal Trade 
Commission arising under the Securities Act of 1933 shall be continued by 
the Securities and Exchange Commission. All orders, rules and regulations 
which have been issued by the Federal Trade Commission under the Securi- 
ties Act of 1933 and which are in effect shall continue in effect until modi- 
fled, superseded, revoked, or repealed. All rights and interests accruing or 
to accrue under the Securities Act of 1933, or any provision of any regula- 
tion relating to, or out of action taken by, the Federal Trade Commission 





1202 INVESTIGATION OF.THE DEPARTMENT OF JUSTICE 


under such Act, shall be followed in all respects and may be exercised and 
enforced. 

Sec. 28. The Commission is authorized and directed to make a study and 
investigation of the work, activities, personnel and functions of protective 
and reorganization committees in connection with the reorganization, read- 
justments, rehabilitation, liquidation, or consolidation of persons and prop- 
erties and to report the result of its studies and investigations and its 
recommendations to the Congress on or before January 3, 1936.”* 


SCHEDULE A 


[Nore: See Appendix, II-B 2, p. 88, for requirements 
with respect to investment companies. ] 


(1) The name under which the issuer is doing or intends to do 
business ; 

(2) the name of the State or other sovereign power under which 
the issuer is organized; 

(3) the location of the issuer’s principal business office, and if the 
issuer is a foreign or territorial person, the name and address of its 
agent in the United States authorized to receive notice; 

(4) the names and addresses of the directors or persons performing 
similar functions, and the chief executive, financial and accounting 
officers, chosen or to be chosen if the issuer be a corporation, associa- 
tion, trust, or other entity; of all partners, if the issuer be a partner- 
ship; and of the issuer, if the issuer be an individual; and of the 
promoters in the case of a business to be formed, or formed within 
two years prior to the filing of the registration statement; 

(5) the names and addresses of the underwriters; 

(6) the names and addresses of all persons, if any, owning of record 
or beneficially, if known, more than 10 per centum of any class of 
stock of the issuer, or more than 10 per centum in the aggregate of 
the outstanding stock of the issuer as of a date within twenty days 
prior to the filing of the registration statement; 

(7) the amount of securities of the issuer held by any person 
age in paragraphs (4), (5), and (6) of this schedule, as of a 

ate within twenty days prior to the filing of the registration state- 
ment, and, if possible, as of one year prior thereto, and the amount 
of the securities, for which the registration statement is filed, to which 
such persons have indicated their intention to subscribe ; 

(8) the general character of the business actually transacted or 
to be transacted by the issuer; 

(9) a statement of the capitalization of the issuer, including the 
authorized end outstanding amounts of its capital stock and the pro- 
portion thereof paid up, the number and classes of shares in which 
such capital stock is divided, par value thereof, or if it has no par 
value, the stated or assigned value thereof, a description of the 
pete voting rights, preferences, conversion and exchange rights, 
rights to dividends, pe ts, or capital of each class, with respect to 
each other class, including the retirement and liquidation rights or 
values thereof; 


™® Secs. 27 and 28 are Secs. 210 and 211, Title II, of Securities Exchange Act of 1934, 
approved June 6, 1934, effective July 1, 1934, 
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(10) a statement of the securities, if any, covered by options out- 
standing or to be created in connection with the security to be offered, 
together with the names and addresses of all persons, if any, to be 
allotted more than 10 per centum in the aggregate of such options; 

(11) the amount oF capital stock of each class issued or included 
in the shares of stock to be offered ; 

(12) the amount of the funded debt outstanding and to be created 
by the security to be offered, with a brief description of the date 
maturity, and character of such debt, rate of interest, character o 
amortization provisions, and the security, if any, therefor. If sub- 
stitution of any security is permissible, a summarized statement of 
the conditions under which such substitution is permitted. If substi- 
tution is permissible without notice, a specific statement to that effect; 

(18) the specific purposes in detail and the approximate amounts 
to be devoted to such purposes, so far as determinable, for which 
the security to be offered is to supply funds, and if the funds are 
to be raised in part from other sources, the amounts thereof and the 
sources thereof, shall be stated ; 

(14) the remuneration, paid or estimated to be paid, by the issuer 
or its predecessor, directly or indirectly, during the past year and 
ensuing year to (a) the directors or persons performing similar func- 
tions, and (b) its officers and other persons, naming them wherever 
such remuneration exceeded $25,000 during any such year; 

(15) the estimated net proceeds to be derived from the security to 
be offered ; 

(16) the price at which it is proposed that the security shall be 


offered to the public or the method by which such price is computed 

and any variation therefrom at which any portion of such security 

is proposed to be offered to any persons or classes of persons, other 

than the underwriters, naming them or specifying the class. A varia- 

tion in price vag! be ee prior to the date of the public offerin 
ut the 


of the security, 
such variation; 

pad ) all commissions or discounts paid or to be paid, directly or 
indirectly, by the issuer to the underwriters in respect of the sale of the 
security to be offered. Commissions shall include all cash, securities, 
contracts, or anything else of value, paid, to be set aside, disposed of, 
or understandings with or for the benefit of any other persons in 
which any underwriter is interested, made, in connection with the 
sale of such security. A commission paid or to be paid in connection 
with the sale of such security by a person in which the issuer has an 
interest or which is controlled or directed by, or under common control 
with, the issuer shall be deemed to have been paid by the issuer. 
Where any such commission is paid the amount of such commission 
paid to each underwriter shall be stated ; 

(18) the amount or estimated amounts, itemized in reasonable 
detail, of expenses, other than commissions specified in paragraph 
(ar ) of this schedule, incurred or borne by or for the account of 

e issuer in connection with the sale of the security to be offered or 
foes chargeable thereto, including legal, engineering, certification, 
authentication, and other charges; 

(19) the net proceeds derived from any security sold by the issuer 
during the two years preceding the filing of the registration state- 


ommission shall immediately be notified o 
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ment, the price at which such security was offered to the public, and 
the names of the principal underwriters of such security ; 

(20) any amount paid within two years preceding the filing of 
the registration statement or intended to be paid to any promoter 
and the consideration for any such payment; 

(21) the names and addresses of the vendors and the purchase 
price of any property, or goodwill, acquired or to be SUNS not 
in the ordinary course of business, which is to be defrayed in whole 
or in part from the proceeds of the security to be offered, the amount 
of any commission payable to any person in connection with such 
acquisition, and the name or names of such person or persons, together 
with any expense incurred or to be incurred in connection with such 
acquisition, including the cost of borrowing money to finance such 
acquisition ; 

(99) full particulars of the nature and extent of the interest, if 
any, of every director, principal executive officer, and of every stock- 
holder holding more than 10 per centum of any class of stock or more 
than 10 per centum in the aggregate of the stock of the issuer, in 
any property acquired, not in the ordinary couvse of business of the 
issuer, within two years preceding the filing of the registration state- 
ment or proposed to be acquired at such date; 

(23) the names and addresses of counsel who have passed on the 
legality of the issue; 

(24) dates of and parties to, and the general effect concisely 
stated of every material contract made, not in the ordinary course 
of business, which contract is to be executed in whole or in part at 
or after the filing of the registration statement or which contract 
has been made not more than two years before such filing. Any 
management contract or contract providing for special bonuses or 
profit-sharing arrangements, and every material patent or contract 
for a material patent right, and every contract by or with a public 
utility company or an alliliate thereof, providing for the giving or 
receiving of technical or financial advice or service (if such contract 
may involve a charge to any party thereto at a rate in excess of 
$2,500 per year in cash or securities or anything else of value), shall 
be deemed a material contract; 

(25) a balance sheet as of a date not more than ninety days prior 
to the date of the filing of the registration statement showing all of 
the assets of the issuer, the nature and cost thereof, whenever deter- 
minable, in such detail and in such form as the Commission shall 
prescribe (with intangible items segregated), including any loan in 
excess of $20,000 to any officer, director, stockholder or person 
directly or indirectly controlling or controlled by the issuer, or 
person under direct or indirect common control with the issuer. All 
the liabilities of the issuer in such detail and such form as the Com- 
mission shall prescribe, including surplus of the issuer showing how 
and from what sources such surplus was created, all as of a date not 
more than ninety days prior to the filing of the registration state- 
ment. If such statement be not certified by an independent public 
or certified accountant, in addition to the balance sheet required to 
be submitted under this schedule, a similar detailed balance sheet 
of the assets and liabilities of the issuer, certified by an independent 
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public or certified accountant, of a date not more than one year prior 
to the filing of the registration statement, shall be submitted ; 

(26) a profit and loss statement of the issuer showing earnings 
and income, the nature and source thereof, and the expenses and 
fixed charges in such detail and such form as the Commission shall 
prescribe for the latest fiscal year for which such statement is avail- 
able and for the two preceding fiscal years, year by year, or, if such 
issuer has been in actual business for less than three years, then for 
such time as the issuer has been in actual business, year by year. If 
the date of the filing of the registration statement is more than six 
months after the close of the last fiscal year, a statement from such 
closing date to the latest practicable date. Such statement shall show 
what the practice of the issuer has been during the three years or 
lesser period as to the character of the charges, dividends or other 
distributions made against its various surplus accounts, and as to 
depreciation, depletion, and maintenance charges, in such detail and 
form as the Commission shall prescribe, and if stock dividends or 
avails from the sale of rights have been credited to income, they 
shall be shown separately with a statement of the basis upon which 
the credit is computed. Such statement shall also differentiate 
between any recurring and nonrecurring income and between any 
investment and operating income. Such statement shall be certified 
by an independent public or certified accountant; 

(27) if the proceeds, or any part of the proceeds, of the security 
to be issued is to be applied directly or indirectly to the purchase 
of any business, a profit and loss statement of such business certified 
by an independent public or certified accountant, meeting the re- 
quirements of paragraph (26) of this schedule, for the three pre- 
ceding fiscal years, together with a balance sheet, similarly certified 
of such business, meeting the requirements of Scaeeanals (25) of 
this schedule of a date not more than ninety days prior to the filin 
of the registration statement or at the date such business was comiaed 
by the issuer if the business was acquired by the issuer more than 
ninety days prior to the filing of the registration statement ; 

(28) a copy of any agreement or agreements (or if identic agree- 
ments are used the forms thereof) made with any underwriter, in- 
cluding all contracts and agreements referred to in paragraph (17) 
of this schedule; 

(29) a copy of the opinion or opinions of counsel in respect to the 
legality of the issue, with a translation of such opinion, when neces- 
sary, into the English language; 

80) a copy of all material contracts referred to in paragraph. 
(24) of this schedule, but no disclosure shall be required of any 
portion of any such contract if the Commission determines that 
disclosure of such portion would impair the value of the contract 
«nd would not be necessary for the protection of the investors; 

(81) unless previously filed and registered under the provisions 
of this title, and brought up to date, (a) a copy of its articles of 
incorporation, with all amendments thereof and of its existing by- 
laws or instruments corresponding theretc, whatever the name, if 
the issuer be a corporation; (b) copy of all instruments by which 
the trust is created or declared, if the issuer is a trust; (c) a copy 
of its articles of partnership or association and all other papers 
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pertaining to its organization, if the issuer is a partnership, unin- 
corporated association, joint-stock company, or any other form of 
organization; and 

739) a copy of the underlying agreements or indentures affecting 
any stock, bonds, or debentures offered or to be offered. 

In case of certificates of deposit, voting trust certificates, collateral 
trust certificates, certificates of interest or shares in unincorporated 
investment trusts, equipment trust certificates, interim or other re- 
ceipts for certificates, and like securities, the Commission shall 
establish rules and regulations requiring the submission.of informa- 
tion of a like character applicable to such cases, together with such 
other information as it may deem appropriate and necessary regard- 
ing the character, financial or otherwise, of the actual issuer of 
the securities and/or the person performing the acts and assuming 
the duties of depositor or manager. 


SCHEDULE B 


(i) Name of borrowing government or subdivision thereof; 
(2) specific purposes in detail and the approximate amounts to 


be devoted to such purposes, so far as determinable, for which the 
security to be offered is to supply funds, and if the funds are to be 
raised in part from other sources, the amounts thereof and the 
sources thereof, shall be stated; 

(3) the amount of the funded debt and the estimated amount of 
the floating debt outstanding and to be created by the security to be 
offered, excluding intergovernmental debt, and a brief description 


of the date, maturity, character of such debt, rate of interest, charac- 
ter of amortization provisions, and the security, if any, therefor. 
If substitution of any security is permissible, a statement of the con- 
ditions under which such substitution is permitted. If substitution 
is permissible without notice, a specific statement to that effect ; 

(4) whether or not the issuer or its predecessor has, within a 
period of twenty years prior to the filing of the registration state- 
ment, defaulted on the principal or interest of any external security 
excluding intergovernmental debt, and, if so, the date, amount, and 
circumstances of such default, and the terms of the succeeding 
arrangement, if any; 

of? the receipts, classified by source, and the expenditures, classi- 
fied by purpose, in such detai] and form as the Commission shall 
prescribe for the latest fiscal year for which such information is 
available and the two preceding fiscal years, year by year; 

6) the names and addresses of the underwriters; 

{7 ) the name and address of its authorized agent, if any, in the 
United States; 

(8) the estimated net proceeds to be derived from the sale in 
the United States of the security to be offered ; 

(9) the price at which it is proposed that the security shall be 
offered in the United States to the public or the method by which 
such price is computed. A variation in price may be pro prior 
to the date of the public offering of the security, but the Commission 
shall immediately be notified of such variation; 
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(10) all commissions paid or to be paid, directly or indirectly, by 
the issuer to the underwriters in respect of the sale of the security 
to be offered. Commissions shall include all cash, securities, con- 
tracts, or anything else of value, paid, to be set aside, disposed of, 
or understandings with or for the benefit of any other persons in 
which the underwriter is interested, made, in connection with the 
sale of such security. Where any such commission is paid, the 
amount of such commission paid to each underwriter shall be stated; 

(11) the amount or estimated amounts, itemized in reasonable 
detail, of expenses, other than the commissions specified in para- 
graph (10) of this schedule, incurred or borne by or for the account 
of the issuer in connection with the sale of the security to be offered 
or properly chargeable thereto, including legal, engineering, certifi- 
cation, and other charges; 

(12) the names and addresses of counsel who have passed upon 
the legality of the issue; 

13) a copy of any agreement or agreements made with any 
underwriter governing the sale of the security within the United 
States; and 

(14) an agreement of the issuer to furnish a copy of the opinion 
or opinions of counsel in respect to the legality of the issue, with a 
translation, where necessary, into the English language. Such opin- 
ion shall set out in full all laws, decrees, ordinances, or other acts 
of Government under which the issue of such security has been 
authorized. 


TITLE II 


Secrion 201. For the paps of protecting, conserving, and 
1 


advancing the interests of the holders of foreign securities in default, 
there is hereby created a body corporate with the name “Corporation 
of Foreign Security Holders” Aasain called the “Corporation”). 
The principal office of the Corporation shall be located in the District 
of Columbia, but there may be established agencies or branch offices 
in any city or cities of the United States under rules and regulations 
prescribed by the board of directors. 

Sec. 202. The control and management of the Corporation shall 
be vested in a board of six directors, who shall be appointed and 
hold office in the following manner: As soon as practicable after the 
date this Act takes effect the Federal Trade Ceealaaan (herein- 
after in this title called “Commission”) shall appoint six directors, 
and shall designate a chairman and a vice chairman from among 
their number. After the directors designated as chairman and vice 
chairman cease to be directors, their successors as chairman and vice 
chairman shall be elected by the board of directors itself. Of the 
directors first appointed, two shall continue in office for a term of two 
years, two for a term of four years, and two for a term of six years 
from the date this Act takes effect, the term of each to be designate 
by the Commission at the time of appointment. Their successors 
shall be appointed by the Commission, each for a term of six years 
from the date of the expiration of the term for which his prede- 
cessor was appointed, except that any person appointed to fill a 
vacancy occurring prior to the expiration of the term for which his 
predecessor was appointed shall be appointed only for the unex- 
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pired term of such predecessor. No person shal] be eligible to serve 
as a director who within the five years preceding has had any in- 
terest, direct or indirect, in any corporation, company, partnership, 
bank or association which has sold, or offered for sale any foreign 
securities. The office of a director shall be vacated if the board of 
directors shall at a meeting specially convened for that purpose by 
resolution passed by a majority of at least two-thirds of the board 
of directors, remove such member from office, provided that the 
member whom it is proposed to remove shall have seven days’ notice 
sent to him of such meeting and that he may be heard. 

Sec. 203. The Corporation shall have power to adopt, alter, and 
use a corporate seal; to make contracts; to lease such real estate as 
may be necessary for the transaction of its business; to sue and 
be sued, to complain and to defend, in any court of competent juris- 
diction, State or Federal; to require from trustees, financial agents, 
or dealers in foreign securities information relative to the original 
or present holders of foreign securities and such other information 
as may be required and to issue subpenas therefor; to take over the 
functions of any fiscal and paying agents of any foreign securities in 
default; to borrow money for the purposes of this title, and to 
pledge as collateral for such loans any securities deposited with 
the Ccmneation pursuant to this title; by and with the consent and 
approval of the Commission to select, employ, and fix the compen- 
sation of officers, directors, members of committees, employees, attor- 
neys, and agents of the Corporation, without regard to the provi- 
sions of other laws applicable to the employment and compensation 
of officers or employees of the United States; to define their authority 
and duties, require bonds of them and fix the penalties thereof, 
and to dismiss at pleasure such officers, employees, attorneys, and 
agents; and to prescribe, amend, and repeal, by its board of direc- 
tors, bylaws, rules, and regulations governing the manner in which 
its general business may be conducted and the powers granted to it 
by iw may be exercised-and enjoyed, together with provisions for 
such committees and the functions thereof as the board of directors 
may deem necessary for facilitating its business under this title. 
The board of directors of the Corporation shall determine and pre- 
scribe the manner in which its obligations shall be incurred and its 
expenses allowed and paid. 

Seo, 204. The board of directors may— 

1) Convene meetings of holders of foreign securities. 
+3} Invite the deposit and undertake the custody of foreign securi- 
ties which have defaulted in the payment either of principal or 
interest, and issue receipts or certificates in the place of securities so 
deposited. 

8) Appoint committees from the directors of the Corporation 
and/or all other persons to represent holders of any class or classes 
of foreign securities which have defaulted in the payment either of 
principal or interest and determine and regulate the functions of such 
committees. The chairman and vice chairman of the board of direc- 
tors shall be ex officio chairman and vice chairman of each committee. 

(4) Negotiate and carry out, or assist in negotiating and carrying 
out, arrangements for the resumption of payments due or in arrears 
in respect of any foreign securities in default or for rearranging the 
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terms on which such securities may in future be held or for convert- 
ing and exchanging the same for new securities or for any other 
object in relation thereto; and under this paragraph any plan or 
agreement made with respect to such securities shall be binding upon 
depositors, providing that the consent of holders resident in the 
United States of 60 per centum of the securities deposited with the 
Corporation shall be obtained. 

(5) Undertake, superintend, or take part in the collection and 
application of funds derived from foreign securities which come into 
the possession of or under the control or management of the 
Corporation. 

(6) Collect, preserve, publish, circulate, and render available in 
readily accessible form, when deemed essential or necessary, docu- 
ments, statistics, reports, and information of all kinds in respect of 
foreign securities, including particularly records of foreign external 
securities in default and records of the progress made toward the 
payment of past-due obligations. 

(7) Take such steps as it may deem expedient wit! the view of 
securing the adoption of clear and simple forms of foreign securities 
and just and sound principles in the conditions and terms thereof. 

(8) Generally, act in the name and on behalf of the holders of 
foreign securities the care of representation of whose interests may 
be entrusted to the Corporation; conserve and protect the rights and 
interests of holders of foreign securities issued, sold, or owned in the 
United States; adopt measures for the protection, vindication, and 

reservation or reservation of the rights and interests of holders of 
jostidh securities either on any default in or on-breach or contem- 
»lated breach of the conditions on which such foreign securities may 
hows been issued, or otherwise; obtain for such holders such legal 
and other assistance and advice as the board of directors may deem 
expedient; and to do all such other things as are incident or con- 
ducive to the attainment of the above objects. 

Sro. 205. The board of directors shall cause accounts to be kept of 
all matters relating to or connected with the transactions and busi- 
ness of the Corporation, and cause a general account and balance 
sheet of the Corporation to be made out in each year, and cause all 
accounts to be audited by one or more auditors who shall examine 
the same and report thereon to the board of directors. 

Sec. 206. The Corporation shall make, print, and make public an 
annual report of its operations during each year, send a copy thereof, 
together with a copy of the account and balance sheet ona auditor’s 
report, to the Commission and to both Houses of Congress, and pro- 
vide one copy of such report but not more than one on the application 
of any person and on receipt of a sum not exceeding $1: Provided, 
That the board of directors in its discretion may distribute copies 
gratuitously. 

Sec. 207. The Corporation may in its discretion levy charges, 
assessed on a pro rata basis, on the holders of foreign securities 
deposited with it: Provided, That any charge levied at the time of 
depositing securities with the Corporation shall not exceed one-fifth 
of 1 per centum of the face value of such securities: Provided fur- 
ther, That any additional charges shall bear a close relationship to 
the cost of operations and negotiations including those enumerated 


77 


10738 O—53-—pt. 1— 
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in sections 203 and 204 and shall not exceed 1 per centum of the face 
value of such securities. 

Sec. 208. The Corporation may receive subscriptions from any 
person, foundation with a public purpose, or agency of the United 
States Goverment, and such subscriptions may, in the discretion of 
the board of directors, be treated as loans repayable when and as the 
board of directors shall determine. 

Sec. 209. The Reconstruction Finance Corporation is hereby au- 
thorized to loan out of its funds not to exceed $75,000 for the use 
of the Corporation. 

Sxc. 210. Notwithstanding the foregoing provisions of this title, 
it shall be unlawful for, and nothing in this title shall be taken or 
construed as permitting or authorizing, the Corporation in this title 
created, or any committee of said eran or any person or 
persons acting for or representing or purporting to represent it— 


(a) to claim or assert or pretend to be acting for or to repre- 
sent the Department of State or the United States Government; 

(b) to make any statements or representations of any kind to 
any foreign gover* nent or its officials or the officials of any 
political subdivision of any foreign government that said Cor- 
poration or any committee thereof or any individual or indi- 
viduals connected therewith were speaking or acting for the 
said Department of State or the United States Government; or 

(c) to do any act directly or indirectly which would interfere 
with or obstruct or hinder or which might be calculated to 
obstruct, hinder or interfere with the policy or policies of the 
said Department of State or the Government of the United 
States or any pending or contemplated diplomatic negotiations 
arrangements, business or exchanges between the Government of 
the United States or said Department of State and any foreign 
government or any political subdivision thereof. 


Sec. 211. This title shall not take effect until the President finds 
that its taking effect is in the public interest and by proclamation 
so declares. 

Sec. 212. This title may be cited as the “Corporation of Foreign 
Bondholders Act, 1933.” 

Approved May 27" 1938. 
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APPENDIX 


Provisions of Federal Laws Relating to the SECURITIES ACT 
OF 1933 as Amended 


I, EXEMPTIONS 


In addition to Sections 8 and 4 of the Securities Act of 1933, as 
amended, the following should be considered : 


A. Section 264 of the National Bankruptcy Act, as amended June 
22, 1988 (c. 575, § 1, 52 Stat. 902) :* 

“a. The provisions of section 5 of the Securities Act of 1933 shall 
not apply to— 


“(1) any security issued by the receiver, trustee, or debtor in 
an pursuant to paragraph (2) of section 116* of this 
Act; or 

« (2) any transaction in any security issued pursuant to a 
plan in exchange for securities of or claims against the debtor 
or partly in such exchange and partly for cash and/or property, 
or issued upon exercise of any right to subscribe or conversion 
privilege so issued, except (a) transactions by an issuer or an 
underwriter in connection with a distribution otherwise than 
pursuant to the plan, and (b) transactions by a dealer as to 
securities constituting the whole or a part of an unsold allot- 


1 Sec. 7 of the amendatory Act provides that the Act shall “take effect and be in force 
on and after three months from the date of its approval.” Sec. 276. c. provides as follows 
with respect to pending proceedings under secs, 77A and 77B of the Bankruptcy Act: 

“ce. the provisions of sections 77A and 77B of chapter VIII, as amended, of the Act 
entitled ‘An Act to establish a uniform system of bankruptcy throughout the United States,’ 
approved July 1, 1898, shall continue in full force and effect with respect to proceedings 
pending under those sections upon the effective date of this amendatory Act, except that— 

“(1) if the petition in such proceedings was approved within three months prior to 
the effective date of this amendatory Act, the provisions of this chapter shall apply 
in their entirety to such proceedings; and 

“(2) if the petition in such proceedings was approved more than three months before 
the effective date of this amendatory Act, the provisions of this chapter shall apply to 
such proceedings to the extent that the judge shall deem their application practicable; 
and * s a 

* Par. (2) of sec. 116 of the Bankruptcy Act, as amended June 22, 1938, ¢. 575, § 1, 52 
Stat. 885: 

“Suc. 118, Upon the approval of a petition, the judge may, in addition to the jurisdiction, 
powers, and duties hereinabove and elsewhere in this chapter conferred and imposed upon 
him and the court— 

. 


e o . ~ . 

“(2) authorize a receiver, trustee, or debtor in possession, upon such notice as the 
judge may prescribe and upon cause shown, to issue certificates of indebtedness for cash, 
property, or other consideration approved by the judge, upon such terms and conditions 
and with such security and priority in payment over existing obligations, secured or 
unsecured, as in the particular case may be equitable ;” 


(81) 
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ment to or ———— by such dealer as a participant in a 
distribution of such securities by the issuer or by or through 
an underwriter otherwise than pursuant to the plan. 


“b. As used in this section, the terms ‘security,’ ‘issuer,’ ‘underwriter,’ 
and ‘dealer’ shall have the meanings provided in Section 2 of the 
Securities Act of 1933, and the term ‘Securities Act of 1933’ shall be 
deemed to refer to such Act as heretofore or hereafter amended.” 


[Nore: Sec. 264, which is contained in chap. X of the amendatory 
Act entitled “Corporate Reorganization,” is to replace the following 
excerpt from subdivision (h) of sec. 77B of the Bankruptcy Act as 
contained in c. 424, 48 Stat. 920, approved June 7, 1934: 

“e © * All securities issued pursuant to any plan of reorganiza- 
tion confirmed by the court in accordance with the provisions of this 
section, including, without limiting the generality of the foregoing, 
any securities issued pursuant to such plan for the purpose of rais- 
ing money for working capital and other purposes of such plan and 
securities issued by the debtor or by the trustee or trustees pursuant 
to subdivision (c), clause (3), of this section, and all certificates of 
deposit representing securities of or claims against the debtor which 
it is proposed to deal with under any such plan, shall be exempt from 
all the provisions of the Securities Act of 1933, approved May 27, 
1933, except the provisions of subdivision (2) of section 12, and sec- 
tion 17 thereof, and except the provisions of section 24 thereof as 
applied to any willful violation of said section 17.” 

Subdivision (c), clause (3), referred to in the above excerpt from 
sec. 77B, reads as follows: 

“(c) Upon approving the petition or answer or at any time there 
after, the judge, in addition to the jurisdiction and powers elsewhere 
in this section conferred upon him, * * * (8) may, for cause 
shown, authorize the debtor or the trustee or trustees, {f appointed, 
to issue certificates for cash, property, or other consideration ap- 
proved by the judge for such lawful purposes, and upon such terms 
and conditions and with such security and such priority in payments 
over existing obligations, secured or unsecured, as may be lawful in 
the particular case; * * *%.” 

The effect of sec. 264 and its relation to sec. 77B (h) is discussed in 
the following excerpt from S. Rept. No. 1916, 75th Cong. (3d sess.), 
at p. 38: 

“Section 264 is derived in part from section 77B (h). Under this 
provision no registration in compliance with the Securities Act of 
1933 is required for the issuance of securities to the security holders 
or creditors of the debtor in whole or part exchange for their old 
securities or claims. However, new issues sold by the reorganized 
company for cash are required to be registered under the Securities 
Act just as any other new issues of securities, in order that prospec- 
tive investors may have all material information before buying. Fur- 
thermore, the exemption for the issuance of securities to security 
holders and creditors under the plan does not extend to any subse- 
quent redistribution of such securities by the issuer or an under- 
writer; for any such redistribution is subject to the same need for 
public disclosure of relevant data as in the ease of a new issue. This 
need for registration upon redistribution has been recognized by the 
Securities and Exchange Commission in its interpretation of section 
77B (h), but the revision embodied in section 264 is designed to 
remove all doubt as to the correctness of that interpretation.” 


B. Section 393 of the Nationa] Bankruptcy Act, as amended June 
22, 1938, c. 575, § 1, 52 Stat. 914: 

“a. The provisions of section 5 of the Securities Act of 1933 shall 
not apply to— 
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“(1) any security issued by a receiver, trustee, or debtor in 
ion pursuant to section 344 of this Act;* or 

“(2) any transaction in any security issued pursuant to an 
arrangement in exchange for securities of or claims against 
the debtor or partly in such exchange and partly for cash 
and/or property, or issued upon exercise of any right to sub- 
scribe or conversion privilege so issued, except (a) transac- 
tions by an issuer or an underwriter in connection with a dis- 
tribution otherwise than pursuant to the arrangement, and 
(b) transactions by a dealer as to securities constituting the 
whole or a part of an unsold allotment to or subscription by 
such dealer as a participant in a distribution of such securities 
by the issuer or by or through an underwriter otherwise than 
pursuant to the arrangement. 


“b. As used in this section, the terms ‘security,’ ‘issuer,’ ‘under- 
writer,’ and ‘dealer’ shall have the meanings provided in section 2 
of the Securities Act of 1933, and the term ‘Securities Act of 1933’ 
shall be deemed to refer to such Act as heretofore or hereafter 
amended.” 


(Norm: Sec. 393 is contained in chap. XI of the amendatory Act, 
entitled “Arrangements.” } 


C. Section 518 of the National eqeesptey Act, as amended June 
22, 1938, c. 575, § 1, 52 Stat. 928, Public No. 696, 75th Congress, ap- 
proved June 22, 1938: 


“a. The provisions of section 5 of the Securities Act of 1933 shal! 
not apply to— 


“(1) any security issued by a trustee or debtor in possession 
pursuant to section 446 of this Act;* or 

“(2) any transaction in any security issued pursuant to an 
arrangement in exchange for securities of or claims against the 
debtor or partly in such exchange and partly for cash and/or 
property, or issues upon exercise of any right to subscribe 
or conversion privilege so issued, except (a) transactions by 
an issuer or an underwriter in connection with a distribution 
otherwise than pursuant to the arrangement, and (b) trans- 
actions by a dealer as to securities constituting the whole or a 
part of an unsold allotment to or subscription by such dealer 
as a participant in a distribution of such securities by the 


* Sec. 844 of the Act, referred to in sec. 893, a. (1), reads as follows: 

“Sec. 844, During the pendency of a proceeding for an arrangement, or after the 
confirmation of the arrangement where the court has retained jurisdiction, the court 
may upon cause shown authorize the receiver or trustee, or the debtor in possession, to 
issue certificates of indebtedness for cash, property, or other consideration approved by 
the court, upon such terms and conditions and with such security and priority in pay- 
ment over existing obligations as in the particular case may be equitable.” 

* Sec. 446, referred to In sec. 518, reads as follows: 

“Suc. 446. During the pendency of a proceeding for an arrangement, or after the 
confirmation of the arrangement where the court has retained jurisdiction, the court 
may upon cause shown authorize the trustee or debtor in possession to issue certificates 
of indebtedness for cash, property, or other consideration approved by the court, upon 
such terms and conditions and with such security and priority in payment over existing 
obligations as in the particular case may be equitable.” 
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issuer or by or through an underwriter otherwise than pursuant 
to the arrangement. 


“b. As used in this section, the terms ‘security,’ ‘issuer,’ ‘under- 
writer,’ and ‘dealer’ shal] have the meanings provided in section 2 of 
the Securities Act of 1933, and the term ‘Securities Act of 1933’ shall 
be deemed to refer to such "Act as heretofore or hereafter amended.” 

{Nore: Sec. 518 is contained in chap. XII of the amended Act en- 


titled “Real Property Arrangements by Persons other than Corpora- 
tions.”’] 


D. Excerpt from subdivision (f) of section 77 of the Bankruptcy 
Act, as amended August 27, 1935 (c. 774, 49 Stat. 920) : 

* The provisions of title I and of section 5 of the Securi- 
ties hes of 1933, as amended, shall not apply to the issuance, sale, or 
exchange of any of the following securities, which securities and 
transactions therein shall, for the purposes of said Securities Act, be 
treated as if they were specifically mentioned in sections 3 and 4 
of the said Securities Act, respectively: (1) All securities issued 
pursuant to any plan of reorganization confirmed by the judge in 
accordance with the provisions of this section; (2) all securities 
issued pursuant to such plan for the a of raising money for 
working capital and other purposes of such plan; (3) all securities 
issued by the debtor or by the trustee or trustees pursuant to subdi- 
vision (c), clause (3) of this section;* (4) all certificates of deposit 
representing securities of, or claims against, the debtor, with the 
exception of such certificates of deposit as are issued by committees 


not subject to subsection ( p) hereof. The provisions of subdivision 


(a) of section (14) of the Securities Exchange Act of 1934 shall not 
be applicable with respect to any action or matter which is within 
the provisions of subsection (p) hereof.” * 


* Subdivision (c), clause (3), referred to in the above excerpt, reads as follows: 
“(c) After approving the petition : 
. . . a 7 * o 

(3) The judge may, upon not less than fifteen days’ notice published in such manner 
and in such newspapers as the judge may in his discretion determine, which notice so 
determined shal! be sufficient, for cause shown, and with the approval of the Commission 
[Interstate Commerce Commission], in accordance with section 20 (a) of the Interstate 
Commerce Act, as now or hereafter amended, authorize the trustee or trustees to issue 
certificates for cash, property, or other consideration approved by the judge, for such 
lawful purposes and upon such terms and conditions and with such security and such 
priority in payments over existing obligations. secured or unsecured, or receivership 
charges, as might in an equity receivership be lawful.” 

* Subsection (p), referred to in the above excerpt, reads as follows: 

“(p) It shall be unlawful for any person, during the pendency of proceedings under 
this section or of receivership proceedings against a railroad corporation in any State 
or Federal court, (a) to solicit, or permit the use of his name to solicit, from any 
creditor or sharebolder of any railroad corporation by or against whom such proceedings 
have been instituted, any proxy or authorization to represent any such creditor or 
shareholder in such proceedings or in any matters relating to such proceedings, or to vote 
on his behalf for or against, or to consent to or reject, any plan of reorganization pro- 
posed in connection with such proceedings; or (b) to use, employ, or act under or pur- 
suant to any such proxy or authorization from any such creditor or shareholder which 
has been solicited or obtained prior to the institution of such proceedings; or (c) to 
solicit the deposit by any such creditor, or shareholder, of his claim against or interest 
in such railroad corporation, or any instrument evidencing the same, under any agree- 
ment authorizing anyone other than such depositor to represent such depositor in such 
proceedings or in, any matters relating to such proceedings, including any matters relating 
to the deposited security or claim ; or to vote such claim or interest or to consent to or reject 
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E. Section 3 (a) (6) of the Securities Act —— from the regis- 

tration provisions of that act aT security issued by a common or 

contract carrier, the issuance of which is subject to the provisions of 
7] 


section 20a of the Interstate Commerce Act, as amended 


any such plan of reorganization; or (d) to use, employ, or act under or pursuant to any 
such agreement with such depositor which has been solicited or obtained prior to the 
institution of such proceedings; unless and until, upon proper application by any person 
proposing tc make such solicitation or to use, employ, or act under or pursuant to such 
proxies, authorizations, or deposit agreements, and after consideration of the terms and 
conditions (including provisions governing the compensation and expenses to be received 
by the applicant, its agents and attorneys, for their services) upon which it is proposed 
to make such solicitation or to use, employ, or act under or pursuant to such proxies, 
authorizations, or deposit agreements, the Commission [Interstate Commerce Commission] 
after hearing by order authorizes such solicitation, use, employment, or action: Provided, 
however, That nothing contained in this section shall be applicable to or construed to pro- 
hibit any person, when not part of an organized effort, from acting in his own interest, 
and not for the interest of any other, through a representative or otherwise, or from 
authorizing a representative to act for him in any of the foregoing matters, or to prohibit 
groups of not more than twenty-five bona fide holdern of securities or claims or groups 
of mutual institutions from acting together for their own interests and not for others 
through representatives or otherwise or from authorizing representatives of such groups 
to act for them in respect to any of the foregoing matters. The Commission shall make 
such order only if it finds that the terms and conditions upon which such solicitation, use. 
employment, or action is proposed are reasonable, fair, and in the public interest, and 
conform to such rules and regulations as the Commission may provide. The Commission 
shall have the power to make such rules and regulations respecting such solicitation, use, 
employment, or action and with respect to the terms and the provisions of such proxies, 
authorizations, and deposit agreements, and with respect to such other matters in connection 
with the administration of this subsection as it deems necessary or desirable to promote the 
public interest, and to insure proper practices in the representation of creditors and stock- 
holders through the use of such proxies, authorizations, or deposit agreements and in the solici- 
tation thereof. It shall be unlawful for any person to solicit any such proxy, authorisation, 
or the deposit of any such claim or interest or to use, employ, or act under or pursuant 
to any such proxy, authorization, or deposit agreement which has been solicited or obtained 
prior to the institution of such proceedings in violation of the rules and regulations 
so prescribed. 

“Every application for authority shall be made in such form and contain such matters 
as the Commission may prescribe. Every such application shall be made under oath, signed 
by, or on behalf of, the applicant by a duly authorized agent having knowledge of the mat- 
ters therein set forth. The Commission may modify any order authorizing such solicita- 
tion, use, emplcyment, or action by a supplemental order, but no such modification shall 
invalidate action previously taken, or rights or obligations which have previously arisen, 
in conformity with the Commission’s prior order or orders authorizing such solicitation, 
use, employment, or action. 

“The Commission may, in its discretion, make such investigations as it deems necessary 
to determine whether any person has violated or is about to violate any provision of this 
subsection (p) or any rule or regulation thereunder, and may require or permit any person 
to file with it a statement in writing, under oath, or otherwise, as the Commission shall 
determine, as to all the facts and circumstances concerning the matter to be investigated. 
The Commission is authorized, in its discretion, to publish information concerning any such 
violations, and to investigate any such facts, conditions, practices, or matters as it may 
deem necessary or proper to ald in the enforcement of the provisions of this subsection (p), 
in the prescribing of rules and regulations thereunder, or in securing information to serve 
as a basis for recommending further legislation concerning the matters to which this 
subsection relates. 

“Any person who willfully violates any provision of this subsection, or any rule or regu- 
lation made thereunder the violation of which is made unlawful, or any person who will- 
fully and knowingly makes, or causes to be made, any statement in any application, report, 
er document required to be filed hereunder or under any rule or regulation authorised 
hereby, which statement is false or misleading with respect to any material fact, shall be 
guilty of a misdemeanor, and on conviction in any United States court having jurisdiction, 
shall be punished by a fine of not less than $1,000 nor more than $10,000 or by imprison- 
ment for not less than ome year nor more than three years, or by both such fine and 
imprisonment, in the discretion of the court; but no person shall be subject to imprison- 
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Section 20a of the Interstate Commerce Act defines carriers as 
follows: 


“(1) Carrier defined.—As used in this section the term ‘car- 
rier’ means a common carrier by railroad (except a street, 
suburban, or interurban electric railway which is not operated 
as a part of a general steam railroad system of transportation) 
which is subject to this chapter, or any corporation organized 
for the purpose of engaging in transportation by railroad sub- 
ject to this chapter.” 


Subsection (2) of section 20a describes the securities which are 
sabject to the jurisdiction of the Interstate Commerce Commission 
as follows: 


“§ 20a. (2) Jeswance of securities; assumption of obdliga- 
tions; authorization.—It shall be unlawful for any carrier to 
issue any share of capital stock or any bond or other evidence 
of interest in or indebtedness of the carrier (hereinafter in 
this section collectively termed ‘securities’) or to assume any 
obligation or liability as lessor, lessee, guarantor, indorser, 
surety, or otherwise, in respect of the securities of any other 
person, natural or artificial, even though permitted by the 
authority creating the carrier corporation, unless and until, 
and then only to the extent that, upon application by the car- 
rier, and after investigation by the commission of the purposes 
and uses of the proposed issue and the proceeds thereof, or of 
the proposed assumption of obligation or liability in respect 
of the securities of any other person, natural or artificial, the 
commission by order authorizes such issue or assumption. The 
commission shall make such order only if it finds that such issue 
or assumption: (a) is for some lawful object within its cor- 

rate purposes, and compatible with the public interest, which 
is necessary or appropriate for or consistent with the proper 
performance by the carrier of service to the public as a common 
carrier, and which will not impair its ability to perform that 
service, and (b) is reasonably necessary and appropriate for 
such purpose.” 


In addition to the carriers whose securities were originally subject 
to the jurisdiction of the Interstate Commerce Commission under sec- 


ment under this section for the violation of any rule or regulation if he proves that he 
had no knowledge of such rule or regulation. 

“The provisions of this subsection (p) shall not be applicable to any person or com- 
mittee which has begun to solicit, obtain, or use proxies, authorizations, or depostt agree 
ments prior to the effective date of this amendatory section in connection with proceed- 
ings under this section as in force prior to such effective date or receivership proceedings 
against a railroad then pending in any State or Federal court, unless such person or com- 
mittee makes application to the Commission and receives authority to act as in this sub 
section provided, in which event the provisions of this subsection (p) shall be applicable 
to such person or committee, but such authorization shall not be upon terms which shal! 
invalidate any action theretofore taken, or any rights or obligations which have thereto 
fore arisen: Provided, That with respect to committees which are not subject to this sub- 
section (p) the judge shall scrutinize and may disregard any limitations or provisions of 
any deposit agreements, committee, or other authorizations affecting any creditor or stock- 
holder acting under this section and may enforce an accounting thereunder or restrain 
the exercise of any power which he finds to be unfair or not consistent with public policy, 
including the collection of unreasonable amounts for compensation and expenses.” 





INVESTIGATION OF THE DEPARTMENT OF JUSTICE 1217 


Lion 20a, section 214 of the Motor Carrier Act of 1935 (approved August 
9, 1935; 49 Stat. 543, amended June 29, 1938, c. 811, § 15; 52 Stat. 1240) 
added the following classification : 


“Common and contract carriers by motor vehicle, corporations 
organized for the purpose of engaging in transportation as such 
carriers, and corporations authorized by order entered under 
section 213 (a) (1) to acquire control of any such carrier, or of 
two or more such carriers, shall be subject to the provisions of 
paragraphs 2 to 11, inclusive, of section 20a of part I of this 
Act (including penalties applicable in cases of violations 
thereof): Provided, however, That said provisions shall not 
apply to such carriers or corporations where the par value of 

e securities to be issued, together with the par value of the 
securities then outstanding, does not exceed $500,000. Nor to 
the issuance of notes of a maturity of two years or less and 
aggregating not more than $100,000, which notes aggregating 
such amount including all outstanding obligations maturing in 
two years or less may be issued without reference to the per- 
centage which said amounts bear to the total amount of out- 
standing securities. In the case of securities having no par 
value, the par value for the purpose of this section shall be the 
fair market value as of the date of their issue: Provided further, 
That the exemption in section 3 ®) (6) of the ‘Securities Act 
of 1933,’ is hereby amended to read as follows: (6) Any securit 
issued by a common or contract carrier, the issuance ot whic 
is subject to the provisions of section 20a of the Interstate Com- 
merce Act as amended ;” 

{Norz: Consideration should be given to sec. 705 (5) of chap. XV 
of the National Bankruptcy Act as amended by Public No. 242, 
76th Cong., approved July 28, 1939, dealing with railroad adjust- 
ments, which provides that for the purposes of that chapter the 
term “securities” shall include, in addition to those defined in sec. 


20a of the Interstate Commerce Act, certificates of deposit and all 
other evidences of ownership of or interest in securities. } 


F, Subdivision (5) of subsection (a) of section 304 of the Trust 
Indenture Act of 1939 (see below) : 
Sec. 304 (a). The provisions of this title shall not apply to any 
of the following securities: 
* * s w * ~ * 


“(5) any security issued under a mortgage indenture as to 
which a contract of insurance under the National Housing Act 
is in effect ; and any such security shall be deemed to be exempt 
from the provisions of the Securities Act of 1933 to the same 
extent as though such security were specifically enumerated in 
section 3 (a) (2) of such Act; * * *%” 


"ery T 


— © 


G. Section 24 (d) of the Investment Company Act of 1940 (Public 
No. 768, 76th Congress, approved August 22, 1940) : 


“The exemption provided by paragraph 8 of Section 3 (a) 
of the Securities Act of 1933 shall not apply to any security 


ae er 


- & 
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of which an investment company" is the issuer. The exemp. 
tion provided by paragraph 11 of said Section 3 (a) shall 
not apply to any security of which a registered investment 
company * is the issuer, except a security sold or disposed of 
by the issuer or bona fide offered to the public prior to the 
eMective date of this title,” and with respect to a security so 
sold, disposed of or offered shall not apply to the new offering 
thereof on or after the effective date of this title.”* 


H. The Bretton Woods Agreements Act (22 U.S. C. § 286 et seq.) 
as amended by Pub. L. No. 142, 81st Cong., 1st Sess. (June 29, 1949) 
provides : 


“Section 15. (a) Any securities issued by Internationa! 
Bank for Reconstruction and Development (including any 
guaranty by the bank, whether or not limited in scope), and 
any securities guaranteed by the bank as to both principal and 
interest, shall be deemed to be exempted securities within the 
meaning of paragraph (a) (2) of section 3 of the Act of May 
27, 1933, as amended (U.S. C., title 15, sec. 77c), and paragraph 
(a) (12) of section 3 of the Act of June 6, 1934, as amended 
(U. S. C., title 15, sec. 78c). The bank shall file with the 
Securities and Exchange Commission such annual and other 
reports with regard to such securities as the Commission shall 
determine to be appropriate in view of the special character 
of the bank and its operations and necessary in the public 
interest or for the protection of investors. 

“(b) The reports of the National Advisory Council pro- 
vided for in section 4 (a) (6) of the Bretton Woods Agreements 
Act shall also cover and include the effectiveness of the pro- 
visions of section 15 (a) of this Act and the exemption for 
securities issued by the bank provided by section 8 of the 
National Bank Act in facilitating the operations of the bank 
and the extent to which the operations of the bank may assist 
in financing European recovery and the reconstruction and 
development of the economic resources of member countries of 
the bank and the recommendations of the Council as to any 
modifications it may deem desirable in the provision of this 
Act.’ 


Section 3 of Pub. L. No. 142, 81st Cong., Ist Sess., further provides: 


“Section 3. The Securities and Exchange Commission acting 
in consultation with the National Advisory Council on Inter- 
national Monetary and Financial Problems is authorized to 


''The term “investment company” is defined in Section 3 of the Investment Company 
Act of 1940. : 

®* The term “investment company” is defined in Section 3 of the Investment Company Act 
of 1940. A registered investment company is an investment company registered ander 
Bection 8 of the Act. 

*Bection 58 of the Investment Company Act makes the Act effective on November 
1, 1940, except that in the case of face amount certificates and face amount certificate 
companies, as defined in Sectiong 2 (a) (15) and 4 (1) of the Act, the effective date is 
January 1, 1941. 
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suspend the provisions of section 15 (a) of the Bretton Woods 
Agreements Act at any time as to any or all securities issued 
or guaranteed by the bank during the period of such suspen- 
sion. The Commission shall include in its annual reports to 
Congress such information as it shall deem advisable with 
regard to the operations and effect of this Act and in connection 
therewith shall inelnde any views submitted for such purpose 
by any association of dealers registered with the Commission.” 


II. REGISTRATION STATEMENTS 


A. The Trust Indenture Act of 1939 (Public No. 253, 76th Cong., 
approved August 3, 1939) requires that bonds, notes, debentures and 
similar securities publicly offered for sale, sold, or delivered after 
sale through the mails or interstate commerce (except as specifically 
exempted by the act) be issued under an indenture which meets the 
requirements of the act and has been duly qualified with the Securi- 
ties and Exchange Commission. With respect to such securities 
the requirements of both the Trust Indenture Act of 1939 and the 
Securities Act of 1933 must be considered. 


B. In addition to sections 6 and 7 of the Securities Act of 1933, as 
amended, the following should also be considered : 

1. Section 204 (h) of the Federal Water Power Act, as amended 
by section 213 of title II of the Public Utility Act of 1935, Public 
No. 833, 74th Congress, approved August 26, 1935: 


“(h) Any public utility whose security issues are approved 


by the Commission under this section may file with the Securi- 
ties and Exchange Commission duplicate copies of reports filed 
with the Federal Power Commission in lieu of the reports. 
information, and documents required under section 7 of the 
Securities Act of 1933 and sections 12 and 13 of the Securities 
Exchange Act of 1934.” 


2. Section 24 (a) of the Investment Company Act of 1940, Public 
No. 768, 76th Congress, approved August 22, 1940: 


“In registering under the Securities Act of 1933 any security 
of which it is the issuer, a registered investment company, in 
lieu of furnishing a registration statement containing the 
information and documents specified in Schedule A of said 
Act, may file a registration statement containing the following 
information and documents: 


“(1) such copies of the a statement filed by 
such company under this title, and of such reports filed 
by such ar a, pursuant to Section 30 or such copies 
of portions of such oy cea statement and reports, as 
- Commission shall designate by rules and regulations; 
an 

“(2) such additional information and documents (in- 
cluding a prospectus) as the Commission shal] prescribe 
by rules and regulations as necessary or appropriate in 
the public interest or for the protection of investors.” 
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8. Section 38 (b) of the Investment Company Act of 1940, Public 
No. 768, 76th Congress, approved August 22, 1940: 


“The Commission, by such rules and regulations or order as 
it deems necessary or appropriate in the public interest or 
for the protection of investors, may authorize the filing of any 
information or documents required to be filed with the Com- 
mission under this title, Title II of this Act, the Securities 
Act of 1933, the Securities Exchange Act of 1934, the Public 
Utility Holding Company Act of 1935, or the Trust Inden- 
ture Act of 1939, by incorporating by reference any infor- 
mation or documents theretofore or concurrently filed with the 
Commission under this title or any of such Acts.” 


4. Section 308 of the Trust Indenture Act of 1939, Public No. 253, 
76th Congress, approved August 3, 1939: 


“(a) The Commission, by such rules and regulations or orders 
as it deems necessary or aUETORE ND in the public interest or for 
the protection of investors, shall authorize the filing of informa- 
tion or documents required to be filed with the Commission 
under this title, or under the Securities Act of 1933, the Securi- 
ties Exchange Act of 1934, or the Public Utility Holding 
Company Act of 1935, by incorporating by reference any 
information or documents on file with the Commission under 
this title or under any such Act.” 


5. Subsection (d) of section 15 of the Securities Exchange Act of 
1934, as amended by section 3 of Public No. 621, 74th Congress, 
approved May 27, 1936: 


“(d) Each registration statement hereafter filed pursuant to 
the Securities Act of 1933, as amended, shall contain an under- 
taking by the issuer of the issue of securities to which the 
registration statement relates to file with the Commission, in 
accordance with such rules and regulations as the Commission 
may prescribe as necessary or appropriate in the public interest 
or for the protection of investors, such supplementary and peri- 
odic infermation, documents, and reports as may Be uired 
pursuant to Section 13 of this title in respect of a security listed 
and registered on a national securities exchange; but such under- 
taking shall become operative only if the aggregate offerin 
price of such issue of securities, plus the aggregate value of all 
other securities of such issuer of the same class (as hereinafter 
defined) outstanding, computed upon the basis of such offerin 
price, amounts to $2,000,000 or more. The issuer shall file su 
supplementary and perionie information, documents, and re- 
ports pursuant to such undertaking, except that the duty to file 
shal] be automatically suspended if and so long as (1) such 
issue of securities is listed and registered on a national securities 
exchange, or (2) by reason of the listing and registration of 
any other security of such issuer on a national securities ex- 
change, such issuer is required to file pursuant to Section 13 of 
this title, information, documents, and reports substantially 
equivalent to such as would be required if such issue of securities 
were listed and registered on a national securities exchange, or 
(3) the aggregate value of all outstanding securities of the class 
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to which such issue belongs is reduced to less than $1,000,000, 
computed upon the basis of the offering price of the last issue 
of securities of said class offered to the public. For the pur- 

ses of this subsection, the term ‘class’ shall be construed to 
include all securities of an issuer which are of substantially 
similar character and the holders of which enjoy substantially 
similar rights and privileges. Nothing in this subsection shall 
apply to securities issued by a foreign government or political 
subdivision thereof or to any other security which the Com- 
mnission may by rules and regulations exempt as not compre- 
hended within the purposes of this subsection.” 

{Nore: The various penalties imposed upon failure to perform the 
undertakings provided for by section 15 (d) of the Securities Ex- 
change Act of 1934, or for filing false statements in connection there- 
with, are contained in sections 21 (f) and 32 (a) and (b) of said 
Act.] 


C. In addition to section 10 of the Securities Act of 1933, as 
amended, the following should also be considered in relation to certain 
investment company securities: 

Section 24 (c) of the Investment Company Act of 1940, Public No. 
768, 76th Congress, approved August 22, 1940: 


“In addition to the powers relative to prospectuses granted 
the Commission by Section 10 of the Securities Act of 1933, the 
Commission is authorized to require, by rules and regulations 
or order, that the information contained in any prospectus re- 
lating to any periodic payment plan certificate or face-amount 
certificate registered under the Securities Act of 1933 on or after 
the effective date of this title be presented in such form and order 
of items, and such prospectus contain such summaries of any 

rtion of such information, as are necessary or appropriate 
in the public interest or for the protection of investors.” 


D. The following should be considered in connection with the appli- 
cation of section 8 (d) : 

Section 14 (a) of the Investment Company Act of 1940, Public No. 
768, 76th Congress, approved August 22, 1940: 


“No registered investment company aniast after the date 


of enactment of this title, and no principal underwriter for such 
a company, shall make a public offering of securities of which 
such company is the issuer, unless— 


“f such company has a net worth of at least $100,000; 
“(2) such company has previously made a public offer- 
ing of its securities, and at the time of such offering had a 
net. worth of at least $100,000; or 

“(8) poe is made in connection with and as a con- 
dition of the registration of such securities under the Se- 
curities Act of 1933 which in the opinion of the Commission 
adequately insures (A) that after the effective date of such 
registration statement such company will not issue any 
security or receive any proceeds o a for an 
security until firm agreements have been made with suc 
company by not more than twenty-five responsible persons 
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to purchase from it securities to be issued by it for an aggre- 
gate net amount which plus the then net worth of the com- 
pany, if any, will equal at least $100,000; (B) that said 
egpregate net amount will be paid in to such company 
before any subscription for such securities will be accepted 
from any on in excess of twenty-five; (C) that arrange- 
ments will be made whereby any p so paid in, as 
well as any sales load, will bs refunded to any subscriber 
on demand without any deduction, in the event that the 
net proceeds so received by the company do not result in 
the compsny having a net worth of at least $100,000 within 
one days after such registration statement becomes 
effective. 


“At - time after the occurrence of the event specified in 
Clause (C) of paragraph (3) of this subsection the Commis- 
sion may issue a stop order suspending the effectiveness of the 

istration statement of such securities under the Securities 
Act of 1933 and may suspend or revoke the registration of such 
company under this title.” 


E. Section 308 of the Trust Indenture Act of 1939, Public No. 253, 
76th Congress, approved August 3, 1939: 


“(b) The Commission, by such rules and regulations or orders 
as it deems necessary or appropriate in the public interest or 
for the protection of investors, shall provide for the consolida- 
tion of applications, reports and proceedings under this title 
with registration statements, applications, reports, and pro- 
ceedings under the Securities Act of 1933, the Securities Ex- 
change Act of 1934, or the Public Utility Holding Company Act 
of 1935.” 
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